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On November 18, 2002, Bobby O'Lee P h i l l i p s and h i s 

c o d e f e n d a n t , O s c a r Roy D o s t e r , were a r r e s t e d n e a r Ozona, 

T e x a s , on o u t s t a n d i n g Alabama f u g i t i v e a r r e s t w a r r a n t s , 

b r i n g i n g an end t o a c r i m e s p r e e t h a t began when P h i l l i p s , 
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D o s t e r , and two o t h e r i n m a t e s e s c a p e d f r o m t h e c u s t o d y o f t h e 

C o v i n g t o n C o u n t y j a i l two weeks e a r l i e r on November 4, 2002. 

Over t h e two-week p e r i o d t h a t P h i l l i p s and D o s t e r were a t 

l a r g e , t h e y m u r d e r e d P a u l L e M a s t e r , as w e l l as c o m m i t t e d 

numerous p r o p e r t y c r i m e s a t s i x l o c a t i o n s i n C o v i n g t o n C o u n t y : 

(1) VFW P o s t 3454; (2) J a s o n P e t t i e ' s m o b i l e home; (3) t h e 

F l o r a l a C i t y Y a r d ; ( 4 ) F l o r a l a H i g h S c h o o l ; ( 5 ) Conecuh R i v e r 

B a p t i s t C h u r c h ; and (6) P l e a s a n t Home S c h o o l . 

I n F e b r u a r y 2003, a C o v i n g t o n C o u n t y g r a n d j u r y r e t u r n e d 

a 2 3 - c o u n t i n d i c t m e n t a g a i n s t P h i l l i p s , c h a r g i n g h im w i t h 

e s c a p e i n t h e f i r s t d e g r e e , s i x c o u n t s o f c a p i t a l m u r d e r , and 

numerous p r o p e r t y c r i m e s . 

F o l l o w i n g a t r i a l by j u r y , P h i l l i p s was c o n v i c t e d o f 

t h r e e c o u n t s o f c a p i t a l murder i n c o n n e c t i o n w i t h t h e d e a t h o f 

P a u l L e M a s t e r . The murder was made c a p i t a l b e c a u s e : (1) t h e 

murder was c o m m i t t e d d u r i n g t h e c o u r s e o f a f i r s t - d e g r e e 

b u r g l a r y , see § 1 3 A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975 ( c o u n t V I I o f 

t h e i n d i c t m e n t ) ; (2) t h e murder was c o m m i t t e d d u r i n g t h e 

c o u r s e o f a f i r s t - d e g r e e r o b b e r y , see § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . 

Code 1975 ( c o u n t X o f t h e i n d i c t m e n t ) ; and (3) t h e murder was 

c o m m i t t e d by P h i l l i p s f i r i n g a d e a d l y weapon f r o m o u t s i d e 
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L e M a s t e r ' s r e s i d e n c e w h i l e L e M a s t e r was i n s i d e t h e r e s i d e n c e , 

see § 1 3 A - 5 - 4 0 ( a ) ( 1 6 ) , A l a . Code 1975 ( c o u n t XI o f t h e 

i n d i c t m e n t ) . 1 

The j u r y recommended, by a v o t e o f 12-0, t h a t P h i l l i p s be 

s e n t e n c e d t o d e a t h f o r t h e c a p i t a l - m u r d e r c o n v i c t i o n s . The 

c i r c u i t c o u r t a c c e p t e d t h e j u r y ' s r e c o m m e n d a t i o n , and i t 

s e n t e n c e d P h i l l i p s t o d e a t h on t h e t h r e e c a p i t a l - m u r d e r 

c o n v i c t i o n s . 2 

The j u r y a l s o c o n v i c t e d P h i l l i p s o f t h e f o l l o w i n g 16 

c r i m e s : 

1. E s c a p e i n t h e s e c o n d d e g r e e , see § 13A-10-32, A l a . 

Code 1975 ( c o u n t I o f t h e i n d i c t m e n t 3 ) . The c i r c u i t c o u r t 

1 B e f o r e s u b m i t t i n g the case t o the j u r y , the c i r c u i t c o u r t 
g r a n t e d the S t a t e ' s motion t o d i s m i s s the c a p i t a l - m u r d e r 
charges c o n t a i n e d i n counts V I , V I I I , and I X of the 
i n d i c t m e n t . A t the same time , the S t a t e a l s o d i s m i s s e d Count 
X I I of the i n d i c t m e n t , which charged P h i l l i p s w i t h the f i r s t -
degree t h e f t of p r o p e r t y of v a r i o u s items b e l o n g i n g t o P a u l 
LeMaster, because t h i s charge was a l e s s e r - i n c l u d e d o f f e n s e 
of the c a p i t a l murder charge of murder d u r i n g the course of a 
f i r s t - d e g r e e r o b b e r y , c o n t a i n e d i n Count X of the i n d i c t m e n t . 

2 O s c a r Roy D o s t e r was a l s o c o n v i c t e d of t h r e e counts of 
c a p i t a l murder and was sentenced t o d e a t h . H i s a p p e a l i s 
c u r r e n t l y pending b e f o r e t h i s C o u r t . Oscar Roy Doster v.  
S t a t e of Alabama, CR-06-0323. 

3 A f t e r the s e l e c t i o n o f the j u r y , the c i r c u i t c o u r t 
g r a n t e d the S t a t e ' s motion t o reduce the charge of f i r s t -
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s e n t e n c e d P h i l l i p s as a h a b i t u a l f e l o n y o f f e n d e r t o l i f e 

i m p r i s o n m e n t . 4 The c i r c u i t c o u r t o r d e r e d t h i s s e n t e n c e t o be 

s e r v e d c o n s e c u t i v e l y t o t h e s e n t e n c e s i m p o s e d f o r t h e 

r e m a i n i n g c o n v i c t i o n s . 

2. B u r g l a r y i n t h e t h i r d d e g r e e , see § 13A-7-7, A l a . Code 

1975, f o r t h e b u r g l a r y o f VFW P o s t 3454 ( c o u n t I I o f t h e 

i n d i c t m e n t ) . The c i r c u i t c o u r t s e n t e n c e d P h i l l i p s as a 

h a b i t u a l f e l o n y o f f e n d e r t o l i f e i m p r i s o n m e n t . 

3. T h e f t o f p r o p e r t y i n t h e s e c o n d d e g r e e , see § 13A-8-4, 

Code o f A l a b a m a , f o r t h e t h e f t o f v a r i o u s i t e m s f r o m VFW P o s t 

3454 ( c o u n t I I I o f t h e i n d i c t m e n t ) . The c i r c u i t c o u r t 

s e n t e n c e d P h i l l i p s as a h a b i t u a l f e l o n y o f f e n d e r t o l i f e 

i m p r i s o n m e n t . 

The s e n t e n c e s i m p o s e d p u r s u a n t t o c o u n t s I I and I I I , t h e 

c r i m e s c o m m i t t e d a t VFW P o s t 3454, were t o be s e r v e d 

c o n c u r r e n t l y t o one a n o t h e r b u t c o n s e c u t i v e l y t o a l l t h e 

degree escape t o charge the l e s s e r - i n c l u d e d o f f e n s e of second-
degree escape. T h i s a v o i d e d the p o s s i b l e p r e j u d i c e t o P h i l l i p s 
of the S t a t e ' s h a v i n g t o prove t h a t P h i l l i p s escaped from 
cu s t o d y a f t e r h a v i n g been c o n v i c t e d of a f e l o n y , a n e c e s s a r y 
element t o s u s t a i n a c o n v i c t i o n f o r f i r s t - d e g r e e escape. See 
§ 13A-10-31, A l a . Code 1975. 

4The S t a t e i n t r o d u c e d e v i d e n c e of 16 p r i o r f e l o n y 
c o n v i c t i o n s . 
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r e m a i n i n g s e n t e n c e s . See Ex p a r t e M c K e l v e y , 630 So. 2d 56, 

57-8 ( A l a . 1992) ( d e f e n d a n t may be c o n v i c t e d o f b o t h b u r g l a r y 

and t h e f t a r i s i n g o u t o f same i n c i d e n t b u t may r e c e i v e o n l y a 

s i n g l e s e n t e n c e ) . 

4. B u r g l a r y i n t h e f i r s t d e g r e e , see § 13A-7-5, A l a . Code 

1975, f o r t h e b u r g l a r y o f J a s o n P e t t i e ' s m o b i l e home ( c o u n t IV 

of t h e i n d i c t m e n t ) . The c i r c u i t c o u r t s e n t e n c e d P h i l l i p s as 

a h a b i t u a l f e l o n y o f f e n d e r t o l i f e i m p r i s o n m e n t w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e . 

5. T h e f t o f p r o p e r t y i n t h e f i r s t d e g r e e see § 13A-8-3, 

A l a . Code 1975, f o r t h e t h e f t o f v a r i o u s i t e m s f r o m J a s o n 

P e t t i e ' s m o b i l e home ( c o u n t V o f t h e i n d i c t m e n t ) . The c i r c u i t 

c o u r t s e n t e n c e d P h i l l i p s as a h a b i t u a l f e l o n y o f f e n d e r t o l i f e 

i m p r i s o n m e n t . 

The s e n t e n c e s i m p o s e d f o r c o n v i c t i o n s u n d e r c o u n t s IV and 

V, t h e c r i m e s c o m m i t t e d a t J a s o n P e t t i e ' s m o b i l e home, were 

t o be s e r v e d c o n c u r r e n t l y t o one a n o t h e r b u t c o n s e c u t i v e l y t o 

t h e r e m a i n i n g s e n t e n c e s . See Ex p a r t e M c K e l v e y , s u p r a . 

6. B u r g l a r y i n t h e t h i r d d e g r e e , see § 13A-7-7, A l a . Code 

1975, f o r t h e b u r g l a r y o f t h e F l o r a l a C i t y Y a r d ( c o u n t X I I I o f 
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t h e i n d i c t m e n t ) . The c i r c u i t c o u r t s e n t e n c e d P h i l l i p s as a 

h a b i t u a l f e l o n y o f f e n d e r t o l i f e i m p r i s o n m e n t . 

7. T h e f t o f p r o p e r t y i n t h e s e c o n d d e g r e e , see § 13A-8-

4, A l a . Code 1975, f o r t h e t h e f t o f v a r i o u s i t e m s f r o m t h e 

F l o r a l a C i t y Y a r d ( c o u n t X I V o f t h e i n d i c t m e n t ) . The c i r c u i t 

c o u r t s e n t e n c e d P h i l l i p s as a h a b i t u a l f e l o n y o f f e n d e r t o 

l i f e i m p r i s o n m e n t . 

The s e n t e n c e s i m p o s e d f o r c o n v i c t i o n s u n d e r c o u n t s X I I I 

and X I V , t h e c r i m e s c o m m i t t e d a t t h e F l o r a l a C i t y Y a r d , were 

t o be s e r v e d c o n c u r r e n t l y t o one a n o t h e r b u t c o n s e c u t i v e l y t o 

t h e r e m a i n i n g s e n t e n c e s . See Ex p a r t e M c K e l v e y , s u p r a . 

8. B u r g l a r y i n t h e t h i r d d e g r e e , see § 13A-7-7, A l a . Code 

1975, f o r t h e b u r g l a r y o f t h e F l o r a l a H i g h S c h o o l ( c o u n t XV o f 

t h e i n d i c t m e n t ) . The c i r c u i t c o u r t s e n t e n c e d P h i l l i p s as a 

h a b i t u a l f e l o n y o f f e n d e r t o l i f e i m p r i s o n m e n t . 

9. T h e f t o f p r o p e r t y i n t h e s e c o n d d e g r e e , see § 13A-8-4, 

A l a . Code 1975, f o r t h e t h e f t o f v a r i o u s i t e m s f r o m F l o r a l a 

H i g h S c h o o l ( c o u n t XVI o f t h e i n d i c t m e n t ) . The c i r c u i t c o u r t 

s e n t e n c e d P h i l l i p s as a h a b i t u a l f e l o n y o f f e n d e r t o l i f e 

i m p r i s o n m e n t . 
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10. C r i m i n a l m i s c h i e f i n t h e t h i r d d e g r e e , see § 13A-7-23, 

A l a . Code 1975, f o r damage done t o v e n d i n g m a c h i n e s i n s i d e 

F l o r a l a H i g h S c h o o l ( c o u n t X V I I o f t h e i n d i c t m e n t 5 ) . The 

c i r c u i t c o u r t s e n t e n c e d P h i l l i p s t o s i x m o n t h s ' i n c a r c e r a t i o n 

i n t h e C o v i n g t o n C o u n t y j a i l . 

The s e n t e n c e s i m p o s e d f o r t h e c o n v i c t i o n s u n d e r c o u n t s 

XV, X V I , and X V I I , t h e c r i m e s c o m m i t t e d a t t h e F l o r a l a H i g h 

S c h o o l , were t o be s e r v e d c o n c u r r e n t l y t o one a n o t h e r b u t 

c o n s e c u t i v e l y t o t h e r e m a i n i n g s e n t e n c e s . See Ex p a r t e  

M c K e l v e y , s u p r a ; R o w e l l v. S t a t e , 447 So. 2d 193, 196 ( A l a . 

C r i m . App. 1 9 8 3 ) ( c r i m i n a l m i s c h i e f n o t a l e s s e r - i n c l u d e d 

o f f e n s e o f b u r g l a r y as a m a t t e r o f l a w ) . 

11. B u r g l a r y i n t h e t h i r d d e g r e e , see § 13A-7-7, A l a . 

Code 1975, f o r t h e b u r g l a r y o f P l e a s a n t Home S c h o o l ( c o u n t 

X V I I I o f t h e i n d i c t m e n t ) . The c i r c u i t c o u r t s e n t e n c e d 

P h i l l i p s as a h a b i t u a l f e l o n y o f f e n d e r t o l i f e i m p r i s o n m e n t . 

12. T h e f t o f p r o p e r t y i n t h e t h i r d d e g r e e , a v i o l a t i o n o f 

§ 13A-8-5, A l a . Code 1975, f o r v a r i o u s i t e m s s t o l e n f r o m 

5 B e f o r e the case was s u b m i t t e d t o the j u r y , the S t a t e 
reduced the charge from c r i m i n a l m i s c h i e f i n the f i r s t degree, 
see § 13A-7-21, A l a . Code, t o charge the l e s s e r - i n c l u d e d 
o f f e n s e of c r i m i n a l m i s c h i e f i n the t h i r d degree. ( V o l . 17, R. 
3319-20.) 
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P l e a s a n t Home S c h o o l ( c o u n t X I X o f t h e i n d i c t m e n t ) . The 

c i r c u i t c o u r t s e n t e n c e d P h i l l i p s t o one y e a r o f i n c a r c e r a t i o n 

i n t h e C o v i n g t o n C o u n t y j a i l . 

13. C r i m i n a l m i s c h i e f i n t h e t h i r d d e g r e e , see § 13A-7-

23, A l a . Code 1975, f o r damage t o v e n d i n g m a c h i n e s i n s i d e 

P l e a s a n t Home S c h o o l ( c o u n t XX o f t h e i n d i c t m e n t 6 ) . The 

c i r c u i t c o u r t s e n t e n c e d P h i l l i p s t o s i x m o n t h s ' i n c a r c e r a t i o n 

i n t h e C o v i n g t o n C o u n t y j a i l . 

The s e n t e n c e s i m p o s e d f o r c o n v i c t i o n s u n d e r c o u n t s X V I I I , 

X I X , and XX, t h e c r i m e s c o m m i t t e d a t t h e P l e a s a n t Home S c h o o l , 

were t o be s e r v e d c o n c u r r e n t l y t o one a n o t h e r b u t 

c o n s e c u t i v e l y t o t h e r e m a i n i n g s e n t e n c e s . See Ex p a r t e  

M c K e l v e y , s u p r a ; R o w e l l v. S t a t e , s u p r a . 

14. B u r g l a r y i n t h e t h i r d d e g r e e , see § 13A-7-7, A l a . 

Code 1975, f o r t h e b u r g l a r y o f t h e Conecuh R i v e r B a p t i s t 

C h u r c h ( c o u n t X X I o f t h e i n d i c t m e n t ) . The c i r c u i t c o u r t 

s e n t e n c e d P h i l l i p s as a h a b i t u a l f e l o n y o f f e n d e r t o l i f e 

i m p r i s o n m e n t . 

6 B e f o r e the case was s u b m i t t e d t o the j u r y , the S t a t e 
reduced the charge from c r i m i n a l m i s c h i e f i n the f i r s t degree, 
see § 13A-7-21, A l a . Code 1975, t o the l e s s e r - i n c l u d e d o f f e n s e 
o f c r i m i n a l m i s c h i e f i n the t h i r d degree. 

8 



CR-06-1577 

15. B u r g l a r y i n t h e t h i r d d e g r e e , see § 13A-7-7, A l a . 

Code 1975, f o r t h e b u r g l a r y o f t h e f e l l o w s h i p h a l l o f t h e 

Conecuh R i v e r B a p t i s t C h u r c h ( c o u n t X X I I o f t h e i n d i c t m e n t ) . 

The c i r c u i t c o u r t s e n t e n c e d P h i l l i p s as a h a b i t u a l f e l o n y 

o f f e n d e r t o l i f e i m p r i s o n m e n t . 

16. T h e f t o f P r o p e r t y i n t h e t h i r d d e g r e e , a v i o l a t i o n o f 

§ 13A-8-5, A l a . Code 1975, f o r t h e t h e f t o f v a r i o u s i t e m s i n 

t h e Conecuh R i v e r B a p t i s t C h u r c h ( c o u n t X X I I I o f t h e 

i n d i c t m e n t ) . The c i r c u i t c o u r t s e n t e n c e d P h i l l i p s t o one y e a r 

o f i n c a r c e r a t i o n a t t h e C o v i n g t o n C o u n t y j a i l . 

The s e n t e n c e s i m p o s e d f o r c o n v i c t i o n s u n d e r Count X X I , 

X X I I , and X X I I I , t h e c r i m e s c o m m i t t e d a t t h e Conecuh R i v e r 

B a p t i s t C h u r c h , were t o be s e r v e d c o n c u r r e n t l y t o one a n o t h e r 

b u t c o n s e c u t i v e l y t o t h e r e m a i n i n g s e n t e n c e s . See Ex p a r t e  

M c K e l v e y , s u p r a . 

The c i r c u i t c o u r t o r d e r P h i l l i p s t o pay a t o t a l amount o f 

r e s t i t u t i o n o f $14,473.54, t o be a l l o c a t e d t o t h e v a r i o u s 

v i c t i m s o f t h e c r i m e s . The c i r c u i t c o u r t a l s o o r d e r e d P h i l l i p s 

t o pay c o u r t c o s t s and a t t o r n e y f e e s . 

P h i l l i p s f i l e d a m o t i o n f o r new t r i a l , w h i c h t h e c i r c u i t 

c o u r t s u m m a r i l y d e n i e d . T h i s a p p e a l f o l l o w e d . 

9 



CR-06-1577 

F a c t s o f t h e C r i m e s 

A f t e r P h i l l i p s was a r r e s t e d , he gave a d e t a i l e d s t a t e m e n t 

t o C o v i n g t o n C o u n t y S h e r i f f ' s i n v e s t i g a t o r s , c o n f e s s i n g h i s 

i n v o l v e m e n t i n a l l t h e a f o r e m e n t i o n e d c r i m e s . T h i s s t a t e m e n t 

was a d m i t t e d i n t o e v i d e n c e a t t r i a l . I n a d d i t i o n t o 

c o r r o b o r a t i n g t h e d e t a i l s o f t h e c r i m e s and P h i l l i p s ' s 

i n v o l v e m e n t i n t h e c r i m e s , P h i l l i p s ' s s t a t e m e n t h e l p e d p a i n t 

a c o m p l e t e p i c t u r e o f t h e e v e n t s t h a t t r a n s p i r e d w h i l e he and 

D o s t e r were a t l a r g e . The f o l l o w i n g f a c t s were c o m p i l e d f r o m 

t h e S t a t e ' s e v i d e n c e p r e s e n t e d a t t r i a l , i n c l u d i n g P h i l l i p s ' s 

s t a t e m e n t . 

I n t h e e a r l y m o r n i n g h o u r s o f November 4, 2002, 7 i n m a t e s 

Bobby O'Lee P h i l l i p s , O s c a r Roy D o s t e r , M i c h a e l B a r b a r e e , and 

C h a r l e s Meeks e s c a p e d f r o m t h e C o v i n g t o n C o u n t y J a i l . The f o u r 

i n m a t e s p r i e d t h e d o o r o f f a v e n t i l a t i o n a r e a i n t h e j a i l , 

k i c k e d o u t t h e l o u v e r s c o n n e c t e d t o t h e o u t s i d e w a l l o f t h e 

j a i l , and t h e n c l i m b e d down t h e l o u v e r s t o t h e g r o u n d . 

I n o r d e r t o g e t o v e r t h e i n s i d e p e r i m e t e r r a z o r - w i r e 

f e n c e , t h e men went t o t h e b a c k o f t h e j a i l and c l i m b e d up 

a n o t h e r s e t o f l o u v e r s . They u s e d a m a t t r e s s pad t o c o v e r t h e 

7 U n l e s s o t h e r w i s e noted, a l l subsequent dates r e f e r e n c e d 
i n t h e s e f a c t s are from the month o f November 2002. 
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r a z o r - w i r e f e n c e , and t h e n t h e y went o v e r t h e f e n c e . Once 

o u t s i d e t h e f e n c e , P h i l l i p s removed h i s j a i l c o v e r a l l s -- he 

had on c l o t h e s u n d e r n e a t h t h e c o v e r a l l s . To g e t o v e r t h e 

o u t s i d e p e r i m e t e r r a z o r - w i r e f e n c e , t h e g r o u p s c a l e d t h e 

c o m m u n i c a t i o n s t o w e r , and t h e n c l i m b e d down a guy w i r e , o v e r 

t h e f e n c e , t o t h e o u t s i d e . 

A f t e r t h e men e s c a p e d , B a r b a r e e s p l i t o f f f r o m t h e g r o u p . 

P h i l l i p s , D o s t e r , and Meeks t r a v e l e d on f o o t t h r o u g h t h e 

woods, on b a c k r o a d s , and a l o n g a r a i l r o a d t r a c k u n t i l t h e y 

came t o an abandoned s h e d . I t was r a i n i n g , so t h e t h r e e men 

s t a y e d i n t h e abandoned s h e d u n t i l t h e m o r n i n g o f November 4. 

A f t e r l e a v i n g t h e s h e d a r o u n d 9:00 a.m. t h a t m o r n i n g , t h e 

g r o u p c o n t i n u e d t o t r a v e l on f o o t a l o n g t h e r a i l r o a d t r a c k s . 

A l t h o u g h n o t c l e a r f r o m t h e r e c o r d , e v e n t u a l l y D o s t e r and 

P h i l l i p s became s e p a r a t e d f r o m Meeks. 

P h i l l i p s and D o s t e r c o n t i n u e d t o t r a v e l on f o o t . L a t e i n 

t h e a f t e r n o o n o f November 4, t h e p a i r u l t i m a t e l y a r r i v e d a t 

t h e VFW P o s t 3454 "on t h e r i v e r . " 8 P h i l l i p s and D o s t e r w a i t e d 

u n t i l t h e c l u b c l o s e d , and t h e n P h i l l i p s p u s h e d a s m a l l f a n 

8 A l t h o u g h not s p e c i f i c a l l y i d e n t i f i e d by name i n the 
r e c o r d , i t appears t h a t the " r i v e r " r e f e r e n c e d was the Conecuh 
R i v e r and/or the two a d j a c e n t r e s e r v o i r s n o r t h of A n d a l u s i a i n 
C o v i n g t o n County. 
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o u t o f a b a c k window o f t h e b u i l d i n g , and c l i m b e d i n s i d e . Once 

i n s i d e , P h i l l i p s opened t h e d o o r and l e t D o s t e r i n s i d e t h e 

b u i l d i n g . 

P h i l l i p s and D o s t e r r a n s a c k e d t h e p r e m i s e s . They a t e 

f o o d and d r a n k b e v e r a g e s t h e y f o u n d i n s i d e . They b r o k e i n t o 

gaming m a c h i n e s and t o o k an u n d e t e r m i n e d amount o f money. 

P h i l l i p s and D o s t e r a l s o s t o l e a number o f i t e m s , i n c l u d i n g 

w h i s k e y , c i g a r e t t e s , f o o d , and p a i n r e l i e v e r s . 

The n e x t m o r n i n g , t h e b r e a k - i n was d i s c o v e r e d and 

r e p o r t e d t o l a w e n f o r c e m e n t . The v a l u e o f t h e i t e m s s t o l e n 

f r o m t h e VFW P o s t was g r e a t e r t h a n $250, b u t l e s s t h a n $1,000. 

A f t e r r a n s a c k i n g t h e VFW P o s t , P h i l l i p s and D o s t e r l e f t 

t h e b u i l d i n g . O u t s i d e , t h e y f o u n d a b o a t , t o w h i c h t h e y 

a t t a c h e d a t r o l l i n g m o t o r . W i t h t h e s t o l e n i t e m s i n tow, 

t h e y g o t i n t o t h e b o a t . The two men t h e n t r a v e l e d by b o a t 

a l o n g t h e r i v e r . 

D o s t e r knew o f a r e s i d e n c e where h i s b r o t h e r had l i v e d 

t h a t was l o c a t e d on t h e r i v e r . They r o d e i n t h e b o a t t o an 

a r e a n e a r t h e G a n t t Dam, where t h e y abandoned t h e b o a t . 

P h i l l i p s and D o s t e r t h e n t r a v e l e d by f o o t t o t h e W h i s p e r i n g 

P i n e s t r a i l e r p a r k , a remote t r a i l e r p a r k l o c a t e d on a d i r t 
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r o a d i n C o v i n g t o n C o u n t y and w i t h i n w a l k i n g d i s t a n c e o f t h e 

r i v e r . 

The t r a i l e r p a r k was owned by D i a n e P e t t i e . A t t h a t t i m e , 

t h e r e were o n l y two t r a i l e r s l o c a t e d i n t h e p a r k . J a s o n 

P e t t i e , D i a n e P e t t i e ' s s o n , r e s i d e d i n one t r a i l e r , and P a u l 

L e M a s t e r r e s i d e d i n h i s " f i f t h - w h e e l " t r a i l e r i n t h e p a r k . 

E v i d e n c e e l i c i t e d a t t r i a l e s t a b l i s h e d t h a t a t one p o i n t i n 

t i m e , D o s t e r ' s y o u n g e r b r o t h e r had l i v e d w i t h J a s o n P e t t i e i n 

h i s t r a i l e r . 

P h i l l i p s and D o s t e r a r r i v e d a t J a s o n P e t t i e ' s m o b i l e home 

a r o u n d 1:00 a.m. on t h e m o r n i n g o f November 5. A f t e r 

d i s c o v e r i n g t h a t P e t t i e was n o t home, t h e y b r o k e i n t o P e t t i e ' s 

t r a i l e r t h r o u g h t h e b a c k d o o r . Once i n s i d e , P h i l l i p s and 

D o s t e r p u t on d r y c l o t h e s , a t e , s l e p t , t o o k s h o w e r s , p l a y e d 

c a r d s , and consumed a l c o h o l i c b e v e r a g e s . A t some p o i n t , D o s t e r 

c u t P h i l l i p s ' s h a i r . 

The two men rummaged t h r o u g h J a s o n P e t t i e ' s gun c a b i n e t , 

and f o u n d a R e m i n g t o n 30-06 r i f l e w i t h a s c o p e , a 16-gauge 

s h o t g u n , a 12-gauge s h o t g u n , and two . 2 2 - c a l i b e r r i f l e s . The 

c a b i n e t a l s o c o n t a i n e d a m m u n i t i o n f o r t h e guns, and v a r i o u s 

o t h e r h u n t i n g s u p p l i e s . 
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W h i l e t h e y were h i d i n g o u t i n t h e t r a i l e r , D o s t e r and 

P h i l l i p s n o t i c e d t h a t P a u l L e M a s t e r had a t r u c k . They 

d i s c u s s e d v a r i o u s ways t h a t t h e y c o u l d g e t t h e t r u c k . I n 

P h i l l i p s ' s c o n f e s s i o n , he s a i d t h a t D o s t e r t o l d h i m t h a t t h e y 

had t o k i l l L e M a s t e r i n o r d e r t o t a k e h i s t r u c k . P h i l l i p s 

c l a i m e d t h a t he d r a n k h e a v i l y a f t e r t h e y d e c i d e d t h e y w o u l d 

k i l l L e M a s t e r f o r h i s t r u c k . 

L a t e i n t h e a f t e r n o o n o f November 5, D o s t e r l o a d e d t h e 

R e m i n g t o n 30-06 r i f l e and handed i t t o P h i l l i p s so t h a t he 

c o u l d s h o o t L e M a s t e r . P h i l l i p s went t o t h e c o r n e r o f 

L e M a s t e r ' s t r a i l e r and s t r e t c h e d o u t on t h e g r o u n d . L e M a s t e r 

had t h e m e t a l d o o r on h i s t r a i l e r open, b u t t h e s c r e e n d o o r 

was s h u t . T h r o u g h t h e s c o p e on t h e r i f l e , P h i l l i p s w a t c h e d 

L e M a s t e r m o v i n g a b o u t i n h i s m o b i l e home. L e M a s t e r came t o t h e 

s c r e e n d o o r , and as L e M a s t e r t u r n e d , P h i l l i p s s h o t him. 

D o s t e r and P h i l l i p s e n t e r e d L e M a s t e r ' s r e s i d e n c e . 

P h i l l i p s c u t t h e p o c k e t s on L e M a s t e r ' s p a n t s t o g e t t h e k e y s 

t o h i s t r u c k . L e M a s t e r had been c o o k i n g b e f o r e he was s h o t , so 

D o s t e r t u r n e d o f f t h e s t o v e . P h i l l i p s t o l d t h e i n v e s t i g a t o r s 

t h a t D o s t e r t o o k a d r a w e r f u l l o f change f r o m L e M a s t e r ' s 

r e s i d e n c e . 
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P h i l l i p s and D o s t e r t h e n l e f t i n L e M a s t e r ' s t r u c k . They 

t o o k w i t h them P e t t i e ' s 30-06 r i f l e , t h e two s h o t g u n s , a 

c a m o u f l a g e b u c k e t w i t h a s w i v e l - s e a t c o v e r -- commonly 

r e f e r r e d t o as a "dove b u c k e t " -- f u l l o f a m m u n i t i o n f o r t h e 

t h r e e f i r e a r m s , some o f P e t t i e ' s c a m o u f l a g e c l o t h i n g , h u n t i n g 

b o o t s , and some o f P e t t i e ' s o t h e r c l o t h i n g . 

P h i l l i p s and D o s t e r had a l s o i n t e n d e d t o t a k e some o f t h e 

v a r i o u s i t e m s s t o l e n f r o m t h e VFW, as w e l l as o t h e r i t e m s 

s t o l e n f r o m P e t t i e ' s t r a i l e r . These i t e m s were p l a c e d i n s i d e 

a d u f f l e bag t h a t b e l o n g e d t o P e t t i e . However, t h e y 

i n a d v e r t e n t l y l e f t t h e bag some 20 f e e t f r o m L e M a s t e r ' s 

t r a i l e r . 

I n s i d e t h e d u f f l e bag were Tom's b r a n d c h e e s e c r a c k e r s , 

p a c k s o f c i g a r e t t e s , p a c k a g e s o f p e a n u t s , a c a r t o n o f Camel-

b r a n d c i g a r e t t e s , " S l i m J i m " b r a n d m e a t - p r o d u c t s n a c k s , 

p a c k a g e s o f " S t a n b a c k " b r a n d h e a d a c h e powder, p a c k a g e s o f 

"Goodys" b r a n d headache powder, p a c k a g e s o f " A l k a - S e l t z e r " 

b r a n d a n t a c i d , and a b o t t l e o f Evan W i l l i a m s b r a n d w h i s k e y , 

a l l o f w h i c h had been s t o l e n f r o m t h e VFW P o s t . Two k n i v e s , 

a p a i r o f b i n o c u l a r s , a f l a s h l i g h t , a s h a r p e n i n g s t o n e , and a 

p a i r o f s o c k s f i l l e d w i t h " s i l v e r " change were a l s o f o u n d i n 
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t h e d u f f l e b a g, a l l o f w h i c h were c o n f i r m e d t o b e l o n g t o 

P e t t i e . The v a l u e o f a l l t h e i t e m s s t o l e n f r o m P e t t i e e x c e e d e d 

$1,000. 

J a s o n P e t t i e t e s t i f i e d t h a t he had been w o r k i n g o u t o f 

town. When he r e t u r n e d t o h i s m o b i l e home i n t h e l a t e 

a f t e r n o o n o f November 6, he d i s c o v e r e d t h a t t h e d o o r o f h i s 

m o b i l e home was u n l o c k e d . When P e t t i e e n t e r e d t h e m o b i l e home, 

he saw t h a t i t had been r a n s a c k e d and t h a t t h e b a c k d o o r t o 

t h e m o b i l e home was open. H i s gun c a b i n e t had been e m p t i e d . 

P e n n i e s were s c a t t e r e d on t h e f l o o r , and two l o n g guns were 

l y i n g on t h e f l o o r . P e t t i e d i s c o v e r e d h a i r on h i s b a t h r o o m 

f l o o r . 

P e t t i e t e l e p h o n e d t h e a u t h o r i t i e s and r e p o r t e d t h e 

i n c i d e n t . When l a w - e n f o r c e m e n t p e r s o n n e l a r r i v e d a t P e t t i e ' s 

r e s i d e n c e , he t o l d them t h a t he was c o n c e r n e d a b o u t L e M a s t e r 

b e c a u s e t h e l i g h t s were on a t L e M a s t e r ' s r e s i d e n c e , b u t h i s 

t r u c k was n o t t h e r e . 

L a w - e n f o r c e m e n t p e r s o n n e l went t o L e M a s t e r ' s r e s i d e n c e , 

where t h e y d i s c o v e r e d h i s body. An a u t o p s y i n d i c a t e d t h a t 

L e M a s t e r d i e d as a r e s u l t o f a s i n g l e g u n s h o t wound. 
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P e t t i e s t a t e d t h a t he k e p t c o i n s i n a l a r g e j u g , b u t t h a t 

a l l t h e c o i n s , e x c e p t t h e p e n n i e s , had been s t o l e n . He s a i d 

t h a t a deck o f p l a y i n g c a r d s and a s c o r e s h e e t had been l e f t 

on h i s k i t c h e n t a b l e . A h a l f - f u l l b o t t l e o f C a n a d i a n M i s t 

b r a n d w h i s k e y , w h i c h was l a t e r d e t e r m i n e d t o b e a r P h i l l i p s ' s 

f i n g e r p r i n t s , was d i s c o v e r e d on an e n t e r t a i n m e n t c e n t e r i n 

P e t t i e ' s r e s i d e n c e . P h i l l i p s ' s DNA was l a t e r r e c o v e r e d f r o m 

a c i g a r e t t e b u t t d i s c o v e r e d on t h e k i t c h e n c o u n t e r o f P e t t i e ' s 

m o b i l e home. 

P h i l l i p s and D o s t e r a l s o l e f t b e h i n d two s a c k s o f wet 

c l o t h e s t h a t were f o u n d on t h e f l o o r i n P e t t i e ' s r e s i d e n c e . 

These were t h e c l o t h e s t h a t P h i l l i p s and D o s t e r were w e a r i n g 

when t h e y e s c a p e d . I n s i d e one o f t h e bags was a s h i r t t h a t had 

t h e name "Bobby P." w r i t t e n i n t h e c o l l a r . 

I m m e d i a t e l y a f t e r s h o o t i n g L e M a s t e r , P h i l l i p s and D o s t e r 

went t o a c o n v e n i e n c e s t o r e and p u t g a s o l i n e i n L e M a s t e r ' s 

t r u c k . From t h e r e , t h e y t r a v e l e d t o L a u r e l H i l l , F l o r i d a , 

s t o p p i n g once i n C r e s t v i e w , F l o r i d a , t o g e t more g a s o l i n e and 

a c a s e o f b e e r . W h i l e s t i l l i n F l o r i d a , t h e y removed t h e 

c a m p e r - s h e l l f r o m L e M a s t e r ' s t r u c k . 
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P h i l l i p s t o l d t h e i n v e s t i g a t o r s t h a t he and D o s t e r t h e n 

t r a v e l e d west on I n t e r s t a t e 10 t o M i s s i s s i p p i , where t h e y 

r e n t e d a m o t e l room u n d e r t h e name o f " M i c h a e l P h i l l i p s . " 

They s t a y e d u n t i l t h e f o l l o w i n g m o r n i n g , w h i c h w o u l d have been 

t h e m o r n i n g o f November 6. A t some p o i n t w h i l e t h e y were i n 

M i s s i s s i p p i , P h i l l i p s and D o s t e r p a i n t e d L e M a s t e r ' s t r u c k 

b l a c k . 

I n h i s s t a t e m e n t t o t h e i n v e s t i g a t o r s , P h i l l i p s s a i d t h a t 

t h e y t h e n p r o c e e d e d t o B a t o n Rouge, L o u i s i a n a . He s t a t e d t h a t 

w h i l e t h e y were i n B a t o n Rouge, t h e y p a i d a " c r a c k - h e a d " named 

"Waylon" $150 t o pawn P e t t i e ' s 30-06 r i f l e . 

P h i l l i p s s a i d t h a t a f t e r l e a v i n g B a t o n Rouge, t h e y 

t r a v e l e d t h r o u g h L o u i s i a n a b a c k t o M i s s i s s i p p i , and t h e n t o 

Memphis, T e n n e s s e e , and f r o m t h e r e t o A r k a n s a s . 9 P h i l l i p s 

t o l d t h e i n v e s t i g a t o r s t h a t w h i l e t h e y were i n Memphis he 

t e l e p h o n e d h i s s t e p m o t h e r t o a s k f o r h e l p , b u t she hung up on 

him when he t o l d h e r t h a t he t h o u g h t he had k i l l e d a man. 

9A r e c e i p t from a motel i n Houston and a card-key envelope 
w i t h the name of M i c h a e l P h i l l i p s w r i t t e n on i t , which were 
l a t e r found i n papers d i s c a r d e d from LeMaster's t r u c k , 
i n d i c a t e d t h a t P h i l l i p s and D o s t e r s t a y e d i n Houston, Texas, 
from November 6 through some time on November 8. 
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P h i l l i p s t o l d t h e i n v e s t i g a t o r s t h a t he and D o s t e r s p e n t t h e 

n i g h t i n B r i n k l e y , A r k a n s a s , b e f o r e r e t u r n i n g t o A l a b ama. 

D o s t e r and P h i l l i p s a r r i v e d b a c k i n C o v i n g t o n C o u n t y i n 

t h e l a t e n i g h t h o u r s o f November 10 o r e a r l y m o r n i n g h o u r s o f 

t h e November 11. P h i l l i p s t o l d t h e i n v e s t i g a t o r s t h a t i n t h e 

e a r l y m o r n i n g h o u r s o f November 11, t h e y d r o v e L e M a s t e r ' s 

t r u c k down a d i r t r o a d , i n t o a wooded a r e a i n C o v i n g t o n 

C o u n t y . They r e m a i n e d h i d d e n i n t h a t a r e a f o r t h e r e s t o f t h e 

d a y l i g h t h o u r s . W h i l e t h e y were p a r k e d t h e r e , t h e y d i s c a r d e d 

L e M a s t e r ' s p a p e r w o r k and b e l o n g i n g s t h a t were i n t h e t r u c k . 

Sometime a r o u n d d u s k , P h i l l i p s and D o s t e r d r o v e o u t o f 

t h e p r o p e r t y . A r o u n d 8:00 p.m., t h e y d r o v e t o t h e F l o r a l a C i t y 

Y a r d , where D o s t e r had w o r k e d w h i l e on work r e l e a s e . D o s t e r 

t o l d P h i l l i p s t h a t t h e g a t e s t o t h e c i t y y a r d were n o t l o c k e d . 

Once i n s i d e t h e g a t e d c i t y y a r d , t h e y p a r k e d t h e t r u c k i n 

a s h e d . They t h e n b r o k e i n t o a l o c k e d b u i l d i n g and s t o l e 

numerous i t e m s , i n c l u d i n g v a r i o u s t o o l s , a t o o l b o x , a crow¬

b a r , a t i r e - t o o l , f l a s h l i g h t s , m o t o r o i l , and g a s o l i n e . They 

a l s o s i p h o n e d g a s o l i n e o u t o f t h e c i t y work t r u c k s . They p u t 

a l l t h e s t o l e n i t e m s i n t o L e M a s t e r ' s t r u c k . The v a l u e o f t h e 

i t e m s s t o l e n was g r e a t e r t h a n $250, b u t l e s s t h a n $1,000. 
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A r o u n d 11:00 p.m., P h i l l i p s and D o s t e r w a l k e d f r o m t h e 

F l o r a l a C i t y Y a r d t o t h e n e a r b y F l o r a l a H i g h S c h o o l . They 

e n t e r e d t h e s c h o o l by r e m o v i n g a window i n t h e b a c k o f t h e 

b u i l d i n g . Once i n s i d e t h e s c h o o l , t h e y b r o k e i n t o v a r i o u s 

o f f i c e s and s t o l e money and two p a i r s o f t e n n i s s h o e s . A l l 

t h e s t o l e n i t e m s had a v a l u e o f more t h a t $250 b u t l e s s t h a n 

$1,000. They r i p p e d t h e c h a n g e r s f r o m t h e v e n d i n g m a c h i n e s 

and t o o k t h e money t h a t was i n t h e c h a n g e r s . 

P h i l l i p s and D o s t e r a t t e m p t e d t o t a k e a s a f e f r o m t h e 

p r i n c i p a l ' s o f f i c e . They p u s h e d i t t o t h e b a c k d o o r , w i t h t h e 

i n t e n t i o n o f d r i v i n g t h e t r u c k o v e r and l o a d i n g i t i n t o t h e 

t r u c k . However, when t h e y l a t e r r e t u r n e d t o t h e s c h o o l w i t h 

t h e t r u c k , t h e y saw a p o l i c e v e h i c l e p a r k e d i n t h e p a r k i n g l o t 

o f t h e s c h o o l . P h i l l i p s s a i d t h a t when t h e y saw t h e p o l i c e 

v e h i c l e , t h e y s l o w l y made a U - t u r n and l e f t t h e p a r k i n g l o t , 

and t h e n t h e y f l e d t h e a r e a . 

On t h e m o r n i n g o f November 12, a F l o r a l a C i t y e mployee 

d i s c o v e r e d t h e b u r g l a r y and t h e f t a t t h e c i t y y a r d , and he 

c o n t a c t e d t h e p o l i c e . On t h a t same m o r n i n g , t h e p r i n c i p a l o f 

t h e F l o r a l a H i g h S c h o o l d i s c o v e r e d t h e b u r g l a r y , t h e f t s , and 

v a n d a l i s m a t t h e s c h o o l , and he c o n t a c t e d t h e p o l i c e . The 
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s a f e t h a t P h i l l i p s and D o s t e r t r i e d t o remove was s t i l l 

s i t t i n g by t h e doorway. 

On November 13, A u s t i n S h o l t n o t i c e d an open g a t e on some 

l a n d t h a t he had l e a s e d f o r h u n t i n g p u r p o s e s o f f P e t e McGhee 

r o a d . When he e n t e r e d t h e g a t e , he d i s c o v e r e d d i s c a r d e d 

p a p e r w o r k t h a t had P a u l L e M a s t e r ' s name on i t . S h o l t t o o k a 

s p o r t s m a n ' s l i c e n s e and a f r a t e r n a l o r g a n i z a t i o n c a r d w i t h him 

t o t u r n o v e r t o t h e p o l i c e . 

On November 14, S h o l t came i n c o n t a c t w i t h Jeremy 

D o u g l a s , who was a t t h a t t i m e t h e c h i e f o f p o l i c e o f t h e town 

o f L o c k h a r t , i n C o v i n g t o n C o u n t y . C h i e f D o u g l a s was i n t h e 

p r o c e s s o f a r r e s t i n g a s u b j e c t f o r d r i v i n g u n d e r t h e 

i n f l u e n c e , when S h o l t a p p r o a c h e d him and handed him t h e 

documents t h a t S h o l t had f o u n d on t h e h u n t i n g p r o p e r t y . C h i e f 

D o u g l a s w r o t e down S h o l t ' s t e l e p h o n e number, and t h e n C h i e f 

D o u g l a s p u t t h e p a p e r s i n h i s p o c k e t . 

On t h e n i g h t o f November 15, C h i e f D o u g l a s was a t a 

c o n v e n i e n c e s t o r e , when he saw a newspaper a r t i c l e a b o u t t h e 

L e M a s t e r murder i n t h e G a n t t a r e a . When he r e a l i z e d t h a t was 

t h e name on t h e p a p e r s S h o l t had g i v e n him, C h i e f D o u g l a s 

c o n t a c t e d C o v i n g t o n C o u n t y S h e r i f f ' s i n v e s t i g a t o r W a l t e r 
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I n a b i n e t t . C h i e f D o u g l a s a l s o c o n t a c t e d S h o l t , who gave him 

d i r e c t i o n s t o t h e h u n t i n g p r o p e r t y where he had f o u n d t h e 

p a p e r s . 

T h a t same n i g h t , C h i e f D o u g l a s , I n v e s t i g a t o r I n a b i n e t t , 

and s e v e r a l o t h e r l a w - e n f o r c e m e n t p e r s o n n e l t r a v e l e d t o t h e 

h u n t i n g p r o p e r t y o f f P e t e McGhee Road. They f o u n d d i s c a r d e d 

p a p e r w o r k b e a r i n g P a u l L e M a s t e r ' s name, a b r i e f c a s e , a F o r d 

t r u c k m i r r o r , gun r a c k s , o i l b o t t l e s , a 30-06 empty s h e l l 

c a s i n g , and v a r i o u s o t h e r i t e m s . S e v e r a l days l a t e r , C h i e f 

D o u g l a s r e t u r n e d t o t h e a r e a and c o l l e c t e d two a d d i t i o n a l bags 

o f i t e m s , w h i c h he t u r n e d o v e r t o I n v e s t i g a t o r I n a b i n e t t . 

I n t h e meantime, a f t e r l e a v i n g t h e F l o r a l a H i g h S c h o o l i n 

t h e e a r l y m o r n i n g h o u r s o f November 12, D o s t e r and P h i l l i p s 

d r o v e t o C r e s t v i e w , F l o r i d a , where t h e y r e n t e d a m o t e l room. 

P h i l l i p s t o l d t h e i n v e s t i g a t o r s t h a t a f t e r l e a v i n g C r e s t v i e w , 

t h e y d r o v e t o New O r l e a n s , L o u i s i a n a , where P h i l l i p s c l a i m e d 

he i n t e n d e d t o se e k employment. 

P h i l l i p s t o l d t h e i n v e s t i g a t o r s t h a t w h i l e he and D o s t e r 

were i n New O r l e a n s , t h e y t r a d e d t h e two r e m a i n i n g guns t h a t 

t h e y had s t o l e n f r o m P e t t i e f o r some h e r o i n . P h i l l i p s c l a i m e d 

t h a t he t h e n t r i e d t o commit s u i c i d e by i n j e c t i n g h e r o i n i n t o 
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h i m s e l f . P h i l l i p s s a i d t h a t he was n o t s u c c e s s f u l i n h i s 

s u i c i d e a t t e m p t b e c a u s e D o s t e r r e v i v e d him. 

P h i l l i p s s t a t e d t h a t he and D o s t e r l e f t New O r l e a n s and 

t r a v e l e d t o B a t o n Rouge, where t h e y s t a y e d i n a m o t e l . They 

r e t u r n e d t o C o v i n g t o n C o u n t y , A l a b a m a , i n t h e l a t e n i g h t h o u r s 

o f November 16 o r e a r l y m o r n i n g h o u r s o f November 17. 

When t h e y r e t u r n e d t o C o v i n g t o n C o u n t y , P h i l l i p s and 

D o s t e r t r a v e l e d down a d i r t r o a d t o t h e Conecuh R i v e r B a p t i s t 

C h u r c h . They p a r k e d L e M a s t e r ' s t r u c k b e h i n d t h e c h u r c h . They 

b r o k e i n t o t h e c h u r c h t h r o u g h a b a c k window. 

Once i n s i d e t h e c h u r c h , t h e men rummaged t h r o u g h t h e 

p u l p i t . They t o r e open a s m a l l , wooden r e p l i c a o f t h e c h u r c h , 

w h i c h s e r v e d as an o f f e r i n g box, and t o o k t h e change f r o m t h e 

box. They a l s o s t o l e a r o l e o f d u c t t a p e . P h i l l i p s and 

D o s t e r l e f t b e h i n d a s i n g l e l e a t h e r g l o v e . The mate o f t h a t 

g l o v e was l a t e r d i s c o v e r e d i n L e M a s t e r ' s t r u c k . 

P h i l l i p s and D o s t e r t h e n b r o k e i n t o t h e f e l l o w s h i p h a l l 

o f t h e c h u r c h , w h i c h was i n a s e p a r a t e b u i l d i n g . They s t o l e 

a p l a s t i c j a r o f c o i n s f r o m t h e f e l l o w s h i p h a l l t h a t some o f 

t h e c h i l d r e n i n t h e c h u r c h had c o l l e c t e d . The v a l u e o f t h e 

i t e m s s t o l e n f r o m t h e c h u r c h d i d n o t e x c e e d $250. 
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A f t e r l e a v i n g t h e c h u r c h , P h i l l i p s and D o s t e r made t h e i r 

way t o P l e a s a n t Home V a l l e y S c h o o l . They b r o k e o u t a window 

i n t h e b a c k o f t h e s c h o o l and went i n . Once i n s i d e , t h e y b r o k e 

some windows t o t h e o f f i c e s u s i n g a c r o w b a r f r o m t h e t r u c k . 

They u s e d d u c t t a p e t h a t had p r e s u m a b l y been t a k e n f r o m t h e 

c h u r c h t o keep some o f t h e g l a s s f r o m f r a g m e n t i n g when t h e y 

s h a t t e r e d t h e windows. P h i l l i p s and D o s t e r s t o l e some ke y s t o 

t h e v e n d i n g m a c h i n e s . The v a l u e o f t h e ke y s d i d n o t e x c e e d 

$250. I n a d d i t i o n , t h e y removed t h e money c h a n g e r s f r o m t h e 

v e n d i n g m a c h i n e s i n o r d e r t o g e t t h e money i n t h e m a c h i n e s . 

The damage t o t h e v e n d i n g m a c h i n e s d i d n o t e x c e e d $250. 

Once a g a i n , P h i l l i p s and D o s t e r f l e d C o v i n g t o n C o u n t y i n 

L e M a s t e r ' s t r u c k . On November 18, a Texas s t a t e t r o o p e r 

s t o p p e d P h i l l i p s and D o s t e r as t h e y were t r a v e l i n g west on 

I n t e r s t a t e 10 i n L e M a s t e r ' s t r u c k . They were a r r e s t e d on 

o u t s t a n d i n g Alabama f e l o n y - a r r e s t w a r r a n t s . 1 0 

P h i l l i p s and D o s t e r were a p p r i s e d o f t h e i r M i r a n d a 1 1 

r i g h t s a t t h e s c e n e o f t h e a r r e s t . P h i l l i p s had a hand-made 

i d e n t i f i c a t i o n c a r d b e a r i n g a r e c e n t l y made p h o t o g r a p h o f 

1 0 F o r a d e t a i l e d d i s c u s s i o n of P h i l l i p s ' s a r r e s t , see P a r t 
V I I I of t h i s o p i n i o n . 

1 1 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966). 
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h i m s e l f w i t h t h e name " M i c h a e l P h i l l i p s " l i s t e d on t h e c a r d . 

P h i l l i p s was w e a r i n g a p a i r o f t e n n i s s h oes t h a t he had s t o l e n 

f r o m F l o r a l a H i g h S c h o o l . 

C o v i n g t o n C o u n t y i n v e s t i g a t o r s W a l t e r I n a b i n e t t and S c o t t 

C onner t r a v e l e d t o Texas t o i n t e r v i e w P h i l l i p s . As n o t e d 

above, P h i l l i p s gave a d e t a i l e d c o n f e s s i o n t o t h e 

i n v e s t i g a t o r s . 1 2 

B e f o r e s p e a k i n g w i t h P h i l l i p s , t h e i n v e s t i g a t o r s 

i n v e n t o r i e d L e M a s t e r ' s t r u c k , w h i c h had been towed t o t h e 

C r o c k e t t C o u n t y , T e x a s , S h e r i f f ' s D e p a r t m e n t and s t o r e d . They 

d i s c o v e r e d i t e m s t h a t had been t a k e n f r o m e a c h c r i m e s c e n e . 

On November 21, Conner and I n a b i n e t t r e c o v e r e d P e t t i e ' s 

30-06 r i f l e f r o m John Windham o f t h e B a t o n Rouge, L o u i s i a n a , 

P o l i c e D e p a r t m e n t . Windham had r e c o v e r e d t h e r i f l e f r o m a 

pawnshop. A pawn t i c k e t i n d i c a t e d t h a t t h e r i f l e had been 

pawned f o r $150 t o a Cash A m e r i c a Pawn shop by a Waylon L e a c h 

on November 13. L e a c h t o l d Windham t h a t he had pawned t h e 

r i f l e f o r two men f r o m A l a b a m a . The c a r t r i d g e c a s i n g t h a t was 

d i s c o v e r e d w i t h t h e o t h e r d i s c a r d e d m a t e r i a l f r o m L e M a s t e r ' s 

1 2 F o r a d e t a i l e d d i s c u s s i o n of the f a c t s l e a d i n g t o 
P h i l l i p s ' s c o n f e s s i o n , see p a r t V I I of t h i s o p i n i o n . 
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t r u c k was s u b s e q u e n t l y d e t e r m i n e d t o have been f i r e d f r o m t h e 

r i f l e . 1 3 

S t a n d a r d o f R e v i e w 

I n e v e r y c a s e i n w h i c h t h e d e a t h p e n a l t y i s i m p o s e d , t h i s 

C o u r t must r e v i e w t h e r e c o r d f o r any p l a i n e r r o r , i . e . , f o r 

any d e f e c t i n t h e p r o c e e d i n g s , w h e t h e r o r n o t t h e d e f e c t was 

b r o u g h t t o t h e a t t e n t i o n o f t h e t r i a l c o u r t . R u l e 45A, 

A l a . R . A p p . P . , p r o v i d e s : 

" I n a l l c a s e s i n w h i c h t h e d e a t h p e n a l t y has 
been i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t i c e any p l a i n e r r o r o r d e f e c t i n t h e p r o c e e d i n g s 
u n d e r r e v i e w , w h e t h e r o r n o t b r o u g h t t o t h e 
a t t e n t i o n o f t h e t r i a l c o u r t , and t a k e a p p r o p r i a t e 
a p p e l l a t e a c t i o n by r e a s o n t h e r e o f , whenever s u c h 
e r r o r has o r p r o b a b l y has a d v e r s e l y a f f e c t e d t h e 
s u b s t a n t i a l r i g h t o f t h e a p p e l l a n t . " 

As t h i s C o u r t s t a t e d i n H a l l v. S t a t e , 820 So. 2d 113, 

121-22 ( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 820 So. 2d 152 ( A l a . 

2 0 0 1 ) : 

"The s t a n d a r d o f r e v i e w i n r e v i e w i n g a c l a i m 
u n d e r t h e p l a i n - e r r o r d o c t r i n e i s s t r i c t e r t h a n t h e 
s t a n d a r d u s e d i n r e v i e w i n g an i s s u e t h a t was 
p r o p e r l y r a i s e d i n t h e t r i a l c o u r t o r on a p p e a l . As 

1 3 P h i l l i p s t o l d the i n v e s t i g a t o r s t h a t he e j e c t e d the 
c a r t r i d g e from the r i f l e i m m e d i a t e l y a f t e r s h o o t i n g LeMaster; 
however, no c a r t r i d g e was found a t the scene of the s h o o t i n g . 
P h i l l i p s s a i d t h a t the c a r t r i d g e found i n the d i s c a r d e d items 
from LeMaster's t r u c k came from a time when D o s t e r f i r e d the 
r i f l e a t a road s i g n . 

26 



CR-06-1577 

t h e U n i t e d S t a t e s Supreme C o u r t s t a t e d i n U n i t e d  
S t a t e s v. Young, 470 U.S. 1, 105 S.Ct. 1038 , 84 
L.Ed. 2d 1 ( 1 9 8 5 ) , t h e p l a i n - e r r o r d o c t r i n e a p p l i e s 
o n l y i f t h e e r r o r i s ' p a r t i c u l a r l y e g r e g i o u s ' and i f 
i t ' s e r i o u s l y a f f e c t [ s ] t h e f a i r n e s s , i n t e g r i t y o r 
p u b l i c r e p u t a t i o n o f j u d i c i a l p r o c e e d i n g s . ' See Ex  
p a r t e P r i c e , 725 So. 2d 10 63 ( A l a . 1 9 9 8 ) , c e r t . 
d e n i e d , 526 U.S. 1133, 119 S.Ct. 1809, 143 L.Ed. 2d 
1012 ( 1 9 9 9 ) ; B u r g e s s v. S t a t e , 723 So. 2d 742 ( A l a . 
C r . App. 1 9 9 7 ) , a f f ' d , 723 So. 2d 770 ( A l a . 1 9 9 8 ) , 
c e r t . d e n i e d , 526 U.S. 1052, 119 S.Ct. 1360, 143 
L.Ed. 2d 521 ( 1 9 9 9 ) ; J o h n s o n v. S t a t e , 620 So. 2d 
67 9, 701 ( A l a . C r . App. 1992 ), r e v ' d on o t h e r 
g r o u n d s , 620 So. 2d 709 ( A l a . 1 9 9 3 ) , on remand, 620 
So.2d 714 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 510 U.S. 
905, 114 S.Ct. 285, 126 L.Ed. 2d 235 ( 1 9 9 3 ) . " 

A l t h o u g h P h i l l i p s ' s f a i l u r e t o o b j e c t a t t r i a l w i l l n o t 

p r e c l u d e t h i s C o u r t f r o m r e v i e w i n g an i s s u e , i t w i l l , 

n e v e r t h e l e s s , w e i g h a g a i n s t any c l a i m o f p r e j u d i c e he makes on 

a p p e a l . See D i l l v. S t a t e , 60 0 So. 2d 343 ( A l a . C r i m . A p p . 

1 9 9 1 ) , a f f ' d , 600 So. 2d 372 ( A l a . 1 9 9 2 ) , c e r t . d e n i e d , 507 

U.S. 924 ( 1 9 9 3 ) . 

G u i l t - P h a s e I s s u e s 

P h i l l i p s c o n t e n d s t h a t t h e S t a t e i m p r o p e r l y s p l i t t h e 

s i n g l e c r i m e o f e s c a p e i n t o m u l t i p l e c o u n t s i n t h e i n d i c t m e n t , 

w h i c h , he c l a i m s , r e s u l t e d i n m u l t i p l e c o n v i c t i o n s f o r t h e 

same c o n d u c t i n v i o l a t i o n o f t h e p r o h i b i t i o n a g a i n s t d o u b l e 
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j e o p a r d y . 1 4 P h i l l i p s ' s d o u b l e - j e o p a r d y c l a i m stems f r o m 

c i r c u i t c o u r t ' s d e n i a l o f P h i l l i p s ' s p r e t r i a l m o t i o n t o s e v e r 

t h e c o u n t s o f t h e i n d i c t m e n t . Thus, an u n d e r s t a n d i n g o f what 

t r a n s p i r e d w i t h r e g a r d t o P h i l l i p s ' s m o t i o n t o s e v e r i s 

n e c e s s a r y . 

As d i s c u s s e d e a r l i e r i n t h i s o p i n i o n , t h e C o v i n g t o n 

C o u n t y g r a n d j u r y r e t u r n e d a 2 3 - c o u n t i n d i c t m e n t a g a i n s t 

P h i l l i p s , c h a r g i n g him w i t h c r i m e s t h a t o c c u r r e d d u r i n g a 

c r i m e - s p r e e t h a t began when P h i l l i p s and t h r e e o t h e r i n m a t e s 

e s c a p e d f r o m t h e C o v i n g t o n C o u n t y j a i l on November 4, 2002, 

and ended when he and h i s c o d e f e n d a n t , O s c a r Roy D o s t e r , were 

a r r e s t e d i n Ozona, T e x a s , on November 18, 2002. On June 8, 

2005, P h i l l i p s f i l e d a m o t i o n t o s e v e r t h e c o u n t s i n t h e 

i n d i c t m e n t "on t h e g r o u n d s t h a t a j o i n t c o n s o l i d a t e d t r i a l on 

e a c h o f t h e f o l l o w i n g c o u n t s 1 t h r o u g h 23 o f t h e i n d i c t m e n t 

w i l l i n e v i t a b l y p r e j u d i c e him and p r e v e n t him f r o m r e c e i v i n g 

a f a i r t r i a l " 

On F e b r u a r y 20, 2007, a p r e t r i a l h e a r i n g was c o n d u c t e d t o 

a d d r e s s v a r i o u s p e n d i n g m o t i o n s . D u r i n g t h e h e a r i n g , t h e 

1 4 T h i s argument was p r e s e n t e d i n P h i l l i p ' s b r i e f on a p p e a l 
a t pp. 128-132; t h i s i s s u e i s i d e n t i f i e d as I s s u e X i n the 
t a b l e of c o n t e n t s , but as I s s u e X I I I on page 128. 
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c o u r t a d d r e s s e d P h i l l i p s ' s m o t i o n i n l i m i n e t o b a r t h e 

i n t r o d u c t i o n o f p r i o r bad a c t s , and h i s m o t i o n f o r t h e S t a t e 

t o d i s c l o s e t o t h e d e f e n s e any p r i o r bad a c t s o r c r i m e s t h a t 

i t i n t e n d e d t o i n t r o d u c e a t t r i a l . D u r i n g t h a t d i s c u s s i o n , 

t h e f o l l o w i n g o c c u r r e d : 

"[PROSECUTOR]: The one t h i n g I w o u l d s a y as f a r 
as bad a c t s go, you know, we're t a l k i n g a b o u t a 
m u l t i p l e week c r i m e -- s e r i e s o f c r i m e s t h a t we're 
g o i n g t o be p r o v i n g i n t h i s c a s e , and i n what we 
have p r o d u c e d [ f o r ] t h e c o u n s e l a l r e a d y , t h e r e a r e 
bad a c t s t h a t a r e n e c e s s a r i l y i n c l u d e d . And I d o n ' t 
t h i n k t h e s t a t e has t h e b u r d e n o f f i l t e r i n g t h r o u g h 
a l l t h a t i n f o r m a t i o n and s a y i n g , you know, hey, 
h e r e ' s s o m e t h i n g bad t h a t t h e y d i d . " 

"THE COURT: I t a k e t h i s m o t i o n [ P h i l l i p s ' s 
m o t i o n f o r t h e s t a t e t o d i s c l o s e t h e p r i o r bad a c t s 
i t i n t e n d e d t o i n t r o d u c e a t t r i a l ] t o mean s o m e t h i n g 
t h a t d i d n ' t have t o do w i t h t h i s t i m e f r a m e , p r i o r 
c o n v i c t i o n s f r o m o t h e r u n r e l a t e d e v e n t s i n t h e p a s t 
and s u c h as t h a t . I s t h a t n o t what i t ' s d i r e c t e d 
a t ? " 

(R. 834.) 

The d i s c u s s i o n t h e n s e g u e d t o P h i l l i p s ' s m o t i o n t o s e v e r 

t h e c o u n t s i n t h e i n d i c t m e n t : 

"[DEFENSE COUNSEL]: Y o u r Honor, we e a r l i e r 
f i l e d , I b e l i e v e , a m o t i o n t o s e v e r f o r t h i s v e r y 
r e a s o n , t o s e v e r -- we have 27 -- 27 o r 26 

"[DEFENSE COUNSEL]: F e l o n y c o u n t s , n o t i n c l u d i n g 
t h e c a p i t a l - m u r d e r c o u n t and we d i d an e a r l i e r 
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m o t i o n ... t h e M o t i o n t o S e v e r C o u n t s f i l e d on 
6/08/05. And t h e d i f f i c u l t y , what we have i s t h a t 
i t k i n d o f r e l a t e s t o t h i s m o t i o n f o r p r i o r b a d 
c o n d u c t i n t h a t t h e s t a t e i s a l l e g i n g t h a t t h i s i s 
a l l p a r t o f t h e e s c a p e and a l l p a r t o f a common 
scheme, and i f we b e l i e v e them t o be i n d i v i d u a l 
s e p a r a t e a c t s t h a t s h o u l d be t r i e d s e p a r a t e l y . 

"And so I g u e s s what we w o u l d s a y i s , 'no,' Y o u r 
Honor, we w o u l d a s k t h a t he be t r i e d i n d i v i d u a l l y 
on e a c h one o f t h e s e c o u n t s as a s e p a r a t e a c t 
b e c a u s e t h e y happened on s e p a r a t e d a y s ; t h e y ' r e 
s e p a r a t e c i r c u m s t a n c e s , s e p a r a t e s c e n e s , and t h i s 
s h o u l d be t o g i v e h im an o p p o r t u n i t y t o s t a n d on t h e 
f a c t s a l o n e on e a c h c a s e t o s e v e r -¬

"THE COURT: So y o u ' r e s a y i n g [ t h e r e ] ought t o be 
23 d i f f e r e n t t r i a l s ? 

"[DEFENSE COUNSEL]: Y e s , s i r . 

"[CO-DEFENSE COUNSEL]: I f I m i g h t one f u r t h e r 
i t e m , J u d g e , t h e p r i n c i p l e t h a t we're m o v i n g i n on 
t h i s i s we're t r y i n g t o p r e v e n t f r o m a c u m u l a t i v e 
e f f e c t o f 26 o r w h a t e v e r t h e y a r e f e l o n i e s a l l 
com i n g t o c u l m i n a t i o n o f c o n v i c t i o n o f c a p i t a l 
m u r d e r , much o f w h i c h r e a l l y have v e r y l i t t l e , i f 
a n y t h i n g , t o do w i t h t h a t a c c u s a t i o n . So t h e 
p r i n c i p l e we a r e r e l y i n g on h e r e on t h e s e m o t i o n s 
and a l s o t h e M o t i o n t o S e v e r ... i s we're t r y i n g t o 
p r o t e c t o u r c l i e n t so t h a t he g e t s a f a i r t r i a l 
b a s e d on t h e e v i d e n c e p r e s e n t e d as t o what he i s 
a c c u s e d o f and n o t a c c u m u l a t i o n o f e f f e c t o v e r a 
t i m e f r a m e , w h e t h e r i t be t e n y e a r s o r two weeks." 

"THE COURT: What t i m e frame a r e we t a l k i n g a b o u t 
h e r e ? 

"[PROSECUTOR]: Two and a h a l f weeks. Judge i n 
r e s p o n s e , we w o u l d s t a t e t h a t t h i s w h o l e t h i n g 
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s t a r t e d w i t h an e s c a p e and t h a t once Mr. P h i l l i p s 
and h i s c o d e f e n d a n t s e s c a p e d , e v e r y a c t t h a t t h e y 
d i d t h e r e a f t e r i n c l u d i n g t h e murder i s a c o n t i n u i n g 
a c t t o be a b l e t o c o n t i n u e t h e i r f l i g h t f r o m -- f r o m 
i m p r i s o n m e n t . E a c h t h e f t i s c o m m i t t e d , one t o o b t a i n 
f o o d , d r i n k s ; a n o t h e r t o o b t a i n f i r e a r m s ; t h a t t h e 
c a p i t a l murder i t s e l f t o o b t a i n t r a n s p o r t a t i o n and 
money; and t h e n t h e r e t u r n t r i p s t o C o v i n g t o n 
C o u n t y , a g a i n t o o b t a i n money and i t e m s t h a t w i l l 
keep them f r e e and a l l o w them t o r e m a i n a t l i b e r t y . 

"When t h e y ' r e u l t i m a t e l y a r r e s t e d i n T e x a s , 
s e a r c h o f t h e v e h i c l e r e v e a l s a p i e c e o f e v i d e n c e 
f r o m e v e r y s i n g l e one o f t h e s e o t h e r t h e f t s . I t ' s a 
c o n t i n u o u s t r a n s a c t i o n even t h o u g h i t t o o k p l a c e 
o v e r m u l t i p l e [two] weeks. E a c h one o f t h e s e c r i m e s 
-- a l s o , i f you t a k e - - o b v i o u s l y , o u r f o c u s h e r e i s 
t h e c a p i t a l m u r d e r . E a c h one o f t h e s e c r i m e s goes t o 
show m o t i v e f o r why Mr. L e m a s t e r was m u r d e r e d . " 

(R. 834-38.) 

As t h e d i s c u s s i o n c o n t i n u e d , d e f e n s e c o u n s e l r e i t e r a t e d 

t h e d e f e n s e ' s p o s i t i o n t h a t t h e c o u n t s i n t h e i n d i c t m e n t 

s h o u l d be s e v e r e d and t h a t e a c h c o u n t s h o u l d be t r i e d 

s e p a r a t e l y . D e f e n s e c o u n s e l a r g u e d t h a t t h e c r i m e s were 

s e p a r a t e i n c i d e n c e s and t h a t t h e j u r o r s w o u l d be c o n f u s e d , 

o v e r w h e l m e d , and p r e j u d i c e d by h e a r i n g e v i d e n c e r e g a r d i n g a l l 

t h e c r i m e s c h a r g e d . (R. 838-40.) 

The p r o s e c u t o r d i s a g r e e d , a r g u i n g : 

"[PROSECUTOR]: I n b r i e f r e s p o n s e , J u d g e , I t h i n k 
t h e e x a c t o p p o s i t e . F r a n k l y , I t h i n k t h e j u r y i s 
g o i n g t o be v e r y i n t r i g u e d and v e r y on p o i n t w i t h 
e a c h one o f t h e s e c r i m e s t o see how i t f i t s i n t o t h e 
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w h o l e p i c t u r e . E v e r y s i n g l e one o f t h e s e b r e a k i n s , 
e s p e c i a l l y , t h e ones -- t h e t h e f t s , we w i l l be a b l e 
t o c o n n e c t t o t h e u l t i m a t e e s c a p e and how t h e y were 
o b t a i n i n g i t e m s t o c o n t i n u e w i t h t h e i r e s c a p e and 
how t h e murder o f Mr. L e m a s t e r was j u s t y e t one more 
s t o p i n t h i s o n g o i n g e s c a p e . 

"Now a g a i n , a l l o f t h e s e c r i m e s have t h e same 
u n d e r l y i n g m o t i v e and t h a t ' s how can Bobby P h i l l i p s 
s t a y f r e e , how c a n I r e m a i n u n d e t e c t e d by t h e 
p o l i c e , how can I s u r v i v e . 

" T here won't be any c o n f u s i o n by t h e j u r y . And 
f r a n k l y , t h e y t a l k a b o u t j u r o r s g e t t i n g o u t r a g e d by 
t h e b r e a k i n o f a c h u r c h o r t h e b r e a k i n o f a 
s c h o o l . S o m e t h i n g t e l l s me t h e j u r o r s a r e p r o b a b l y 
g o i n g t o be p r e t t y o u t r a g e d by t h e murder more t h a n 
by t h e s e t h e f t s i n t o t h e s e o t h e r p l a c e s . But t h e y 
a r e i m p o r t a n t c r i m e s and t h e y ' r e p a r t o f t h e o v e r a l l 
p i c t u r e . 

" T h i s i s one o n g o i n g c r i m e t h a t s t a r t e d w i t h t h e 
e s c a p e and ended w i t h t h e i r a p p r e h e n s i o n i n T e x a s . 
And a j u r y i s g o i n g t o be c o m p l e t e l y and t o t a l l y 
c o n f u s e d i f you t a k e o u t t h o s e v e r y i m p o r t a n t s t e p s 
o f what happened i n b e t w e e n . And t h e s t a t e can p r o v e 
t h o s e . The s t a t e can p r o v e t h a t t h e y ' r e a l l l i n k e d 
by m o t i v e o r t h e s t a t e can p r o v e b e y o n d a r e a s o n a b l e 
d o u b t how t h e y ' r e a l l c o n n e c t e d and t h a t i t was a 
c o n t i n u i n g o n g o i n g c r i m e . And so t h e s e c h a r g e s 
s h o u l d n ' t be s e v e r e d . " 

(R. 840-41.) 

The c i r c u i t c o u r t d e n i e d t h e m o t i o n t o s e v e r . (R. 842¬

44.) 

R u l e 1 3 . 3 ( a ) , A l a . R. C r i m . P., p r o v i d e s : 

"Two o r more o f f e n s e s may be j o i n e d i n an 
i n d i c t m e n t , i n f o r m a t i o n , o r c o m p l a i n t , i f t h e y : 
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"(1) A r e o f t h e same o r s i m i l a r 
c h a r a c t e r ; o r 

"(2) A r e b a s e d on t h e same c o n d u c t o r 
a r e o t h e r w i s e c o n n e c t e d i n t h e i r 
c o m m i s s i o n ; o r 

"(3) A r e a l l e g e d t o have been p a r t o f 
a common scheme o r p l a n . " 

I n R o b i n s o n v. S t a t e , 428 So. 2d 167 ( A l a . C r i m . App. 

1 9 8 2 ) , R o b i n s o n was c h a r g e d i n a t w o - c o u n t i n d i c t m e n t w i t h t h e 

c r i m e s o f r o b b e r y and mur d e r . R o b i n s o n c l a i m e d t h a t h i s 

c o n v i c t i o n s and s e n t e n c e s u n d e r b o t h c o u n t s e n t i t l e d h i m t o a 

m i s t r i a l . We d i s a g r e e d , r e a s o n i n g : 

" [ I ] t has l o n g been h e l d t h a t murder and r o b b e r y may 
p r o p e r l y be j o i n e d i n t h e same i n d i c t m e n t u n d e r 
s e p a r a t e c o u n t s , as b e i n g o f t h e same f a m i l y o r 
g e n e r a l n a t u r e o f o f f e n s e s . S m e l c h e r v. S t a t e , 33 
A l a . App. 326, 33 So. 2d 380 (1947 ); S a n d e r s v.  
S t a t e , 278 A l a . 453, 179 So. 2d 35 ( 1 9 6 5 ) . As w e l l , 
e v i d e n c e o f b o t h o f f e n s e s was p r o p e r l y a d m i t t e d 
s i n c e t h e murder and r o b b e r y c o n s t i t u t e d one 
c r i m i n a l t r a n s a c t i o n made up o f two c h r o n o l o g i c a l l y 
c l o s e c r i m i n a l a c t s . S a n d e r s , s u p r a . 

"We a r e m i n d f u l o f t h e f u n d a m e n t a l p r i n c i p l e 
t h a t a s i n g l e c r i m e may n o t be s u b d i v i d e d i n t o 
m u l t i p l e o f f e n s e s , n o r a s e r i e s o f c h a r g e s b a s e d on 
t h e same a c t . B a l d w i n v. S t a t e , 47 A l a . App. 136, 
251 So. 2d 633 ( 1 9 7 1 ) ; C r o s s w h i t e v. S t a t e , 31 A l a . 
App. 181, 13 So. 2d 693 ( 1 9 4 3 ) . A l t h o u g h c o m b i n e d i n 
one t r a n s a c t i o n , a p p e l l a n t c l e a r l y c o m m i t t e d two 
s e p a r a t e and d i s t i n c t c r i m i n a l a c t s , b e a r i n g two 
c r i m i n a l i n t e n t s , i . e . , t h e i n t e n t t o r o b and t h e 
i n t e n t t o k i l l . C o l s t o n v. S t a t e , 350 So. 2d 337 
( A l a . 1 9 7 7 ) ; Y e l t o n v. S t a t e , 56 A l a . App. 272, 321 
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So.2d 234, c e r t . d e n i e d , 294 A l a . 745, 321 So. 2d 
237 ( 1 9 7 5 ) . A p p e l l a n t ' s a c t s , t h e s h o o t i n g and t h e  
r o b b e r y , c o n s t i t u t e d two c r i m i n a l o f f e n s e s o r  
a c t i o n s . I t i s l e g a l l y p o s s i b l e t o t r y and c o n v i c t  
a d e f e n d a n t f o r two o r more o f f e n s e s a t one t r i a l  
where t h e i n d i c t m e n t p r o p e r l y j o i n s s e v e r a l o f f e n s e s  
d e p e n d i n g upon s e p a r a t e c r i m i n a l a c t s o r a c t i o n s . 
Brooms v. S t a t e , 197 A l a . 419, 73 So. 35 ( 1 9 1 6 ) . 

" I t i s w i t h i n t h e p r o v i n c e o f t h e j u r y t o r e t u r n 
a s p e c i f i c v e r d i c t as t o e a c h c o u n t o f an 
i n d i c t m e n t . M u r r y v. S t a t e , 48 A l a . App. 89, 261 So. 
2d 922 ( 1 9 7 2 ) . Where t h e r e i s e v i d e n c e o f s e p a r a t e  
and d i s t i n c t a c t s c o n s t i t u t i n g s e p a r a t e c r i m i n a l  
o f f e n s e s , s e p a r a t e c o n v i c t i o n s and s e n t e n c e s may be  
had u n d e r m u l t i p l e c o u n t s o f an i n d i c t m e n t . B o a t n e r  
v. S t a t e , 8 A l a . App. 361, 63 So. 33 ( 1 9 1 3 ) ; see 
Wildman v. S t a t e , 42 A l a . App. 357, 165 So. 2d 396 
(1963) , c e r t . d e n i e d , 276 A l a . 708, 165 So.2d 403 
(1964) . 

"We f i n d a l s o t h a t a p p e l l a n t ' s c o n v i c t i o n s a r e 
i n no way v i o l a t i v e o f Whalen v. U n i t e d S t a t e s , 445 
U.S. 684, 100 S. C t . 1432, 63 L. Ed.2d 715 ( 1 9 8 0 ) . 

"Under t h e p r e s e n t s t a t e o f t h e r e c o r d , we f i n d 
no r e v e r s i b l e e r r o r i n t h i s r e g a r d . " 

R o b i n s o n , 428 So.2d a t 169-70 ( e m p h a s i s a d d e d ) . See a l s o G r e e n 

v. S t a t e , 599 So. 2d 631, 633 ( A l a . C r i m . App. 

1 9 9 1 ) ( c o n s o l i d a t i o n o f t h r e e i n d i c t m e n t s f o r t r i a l was p r o p e r 

where t h e o f f e n s e s c h a r g e d i n t h e i n d i c t m e n t s were o f a 

s i m i l a r c h a r a c t e r and " [ t ] h e o f f e n s e s c h a r g e d i n t h e 3 

i n d i c t m e n t s a l l e g e d l y o c c u r r e d w i t h i n a p e r i o d o f 16 days and 
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c o u l d a r g u a b l y be ' c o n n e c t e d i n t h e i r c o m m i s s i o n ' w i t h i n t h e 

m e aning o f [ t h e n ] R u l e 1 5 . 3 ( a ) ( i i ) , [ A l a . ] R . C r . P . T e m p . " ) ; 

S n e l l v. S t a t e , 677 So. 2d 78 6, 78 9 ( A l a . C r i m . App. 

1 9 9 5 ) ( t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n i n d e n y i n g 

m o t i o n t o s e v e r an e n t i c i n g a c h i l d t o e n t e r a house f o r 

i m m o r a l p u r p o s e s c o u n t f r o m two sodomy c o u n t s d e s p i t e S n e l l ' s 

c o n t e n t i o n t h a t " t r y i n g t h e e n t i c e m e n t c h a r g e s t h e w i t h sodomy 

c h a r g e a l l o w e d t h e j u r y t o h e a r e v i d e n c e o f c o l l a t e r a l b a d 

a c t s " ) . 

H e r e , t h e c i r c u i t c o u r t d e n i e d t h e m o t i o n t o s e v e r on t h e 

g r o u n d s t h a t a l l t h e c h a r g e d o f f e n s e s were p a r t o f a 

c o n t i n u o u s e f f o r t by P h i l l i p s t o e l u d e c a p t u r e , i . e . , t h a t t h e 

c r i m e s were c o n n e c t e d i n t h e i r c o m m i s s i o n a n d / o r t h e y were a l l 

p a r t o f a common scheme o r p l a n . R u l e 1 3 . 3 ( a ) ( 2 ) and ( 3 ) , 

A l a . R. C r i m . P. We f i n d no abuse o f d i s c r e t i o n i n t h e 

c i r c u i t c o u r t ' s r u l i n g . 

On a p p e a l , P h i l l i p s now a r g u e s t h a t i f t h e c r i m e s 

c h a r g e d i n t h e d i f f e r e n t c o u n t s o f t h e i n d i c t m e n t a r e a c t u a l l y 

p a r t o f t h e s i n g l e c r i m e o f e s c a p e a s , he c l a i m s , t h e 

p r o s e c u t o r a l l e g e d a t t h e h e a r i n g and t h e c i r c u i t c o u r t f o u n d , 

t h e n o n l y h i s c o n v i c t i o n f o r e s c a p e can s t a n d . He c o n t e n d s 
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t h a t t h e S t a t e ' s p u r p o r t e d " s p l i t t i n g " o f t h e s i n g l e c r i m e o f 

e s c a p e i n t o m u l t i p l e o f f e n s e s v i o l a t e s t h e p r o h i b i t i o n a g a i n s t 

d o u b l e j e o p a r d y . 

P h i l l i p s d i d n o t p r e s e n t h i s d o u b l e - j e o p a r d y c l a i m t o t h e 

c i r c u i t c o u r t ; r a t h e r , t h i s c l a i m i s p r e s e n t e d f o r t h e f i r s t 

t i m e on a p p e a l . However, b e c a u s e t h i s i s a c a s e i n w h i c h t h e 

d e a t h p e n a l t y has been i m p o s e d , P h i l l i p s f a i l u r e t o p r e s e n t 

t h i s argument t o t h e c i r c u i t c o u r t does n o t p r e c l u d e o u r 

r e v i e w , b u t i t does w e i g h h e a v i l y a g a i n s t h i s c l a i m o f 

p r e j u d i c e . D i l l , 600 So. 2d 343. 

I n Dedeaux v. S t a t e , 97 6 So. 2d 1045, 1048 ( A l a . C r i m . 

App. 2 0 0 5 ) , t h e a p p e l l a n t c l a i m e d t h a t " t h e i n d i c t m e n t s 

r e t u r n e d a g a i n s t h im were i n v a l i d b e c a u s e 'the s p l i t t i n g o f 

t h e f a c t s o r e l e m e n t s ... t o c r e a t e [ m u l t i p l e o f f e n s e s 

v i o l a t e d t h e p r o h i b i t i o n ] a g a i n s t D o u b l e J e o p a r d y . " T h i s 

C o u r t r e j e c t e d Dedeaux's argument, s t a t i n g : 

"Alabama l a w p r o h i b i t s a s i n g l e c r i m e f r o m b e i n g 
d i v i d e d i n t o two o r more o f f e n s e s and t h e r e b y 
s u b j e c t i n g a d e f e n d a n t t o m u l t i p l e c o n v i c t i o n s f o r 
t h e same o f f e n s e . Ex p a r t e Darby, 516 So. 2d 786, 
787 ( A l a . 1 9 8 7 ) . However, Alabama l a w c l e a r l y  
p e r m i t s m u l t i p l e p u n i s h m e n t s f o r m u l t i p l e s t a t u t o r y  
o f f e n s e s o c c u r r i n g o u t o f t h e same c o u r s e o f e v e n t s . 
When d e t e r m i n i n g w h e t h e r two o f f e n s e s c o n s t i t u t e t h e 
same o f f e n s e f o r d o u b l e - j e o p a r d y p u r p o s e s , t h i s 
C o u r t l o o k s t o see w h e t h e r e a c h o f f e n s e c o n t a i n s an 
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e l e m e n t n o t c o n t a i n e d i n t h e o t h e r . U n i t e d S t a t e s v.  
D i x o n , 509 U.S. 688, 697, 113 S. C t . 2849, 125 L.Ed. 
2d 556 (1993) ( c i t i n g B l o c k b u r g e r v. U n i t e d S t a t e s , 
284 U.S. 299, 52 S. C t . 180, 76 L. Ed. 306 ( 1 9 3 2 ) ) . 
I n Ex p a r t e Dawson, 675 So. 2d 905 ( A l a . 1 9 9 6 ) , t h e 
A labama Supreme C o u r t h e l d t h a t d o u b l e j e o p a r d y d i d 
n o t p r e c l u d e i m p o s i t i o n o f f o u r s e p a r a t e c o n s e c u t i v e 
l i f e i m p r i s o n m e n t s e n t e n c e s f o r b u r g l a r y , r o b b e r y , 
r a p e , and sodomy c o n v i c t i o n s t h a t a r o s e o u t o f a 
s i n g l e c o n t i n u i n g t r a n s a c t i o n i n w h i c h s e p a r a t e 
o f f e n s e s were c o m m i t t e d , s t a t i n g : 

" ' [ T ] h e U n i t e d S t a t e s Supreme C o u r t 
h e l d t h a t m u l t i p l e p u n i s h m e n t s f o r m u l t i p l e 
s t a t u t o r y o f f e n s e s do n o t v i o l a t e t h e 
p r o h i b i t i o n a g a i n s t d o u b l e j e o p a r d y where 
e a c h s t a t u t o r y o f f e n s e r e q u i r e s p r o o f o f an 
a d d i t i o n a l f a c t t h a t t h e o t h e r s t a t u t o r y 
o f f e n s e s do n o t r e q u i r e . B l o c k b u r g e r v.  
U n i t e d S t a t e s , 284 U.S. 299, 52 S. C t . 180, 
76 L.Ed. 30 6 (1932 ) . I n o t h e r w o r d s , as 
l o n g as e a c h s t a t u t o r y o f f e n s e r e q u i r e s 
p r o o f o f a d d i t i o n a l f a c t s , t h e d o u b l e 
j e o p a r d y p r o h i b i t i o n i s n o t i m p l i c a t e d . ' 

"675 So. 2d a t 907. H e r e , e a c h s t a t u t o r y o f f e n s e 
r e q u i r e d p r o o f o f a d d i t i o n a l f a c t s n o t c o n t a i n e d i n 
t h e o t h e r o f f e n s e s . A c c o r d i n g l y , Dedeaux's 
d o u b l e - j e o p a r d y c l a i m i s w i t h o u t m e r i t . " 

Dedeaux v. S t a t e , 976 So. 2d a t 1048 ( e m p h a s i s a d d e d ) . 

I n t h i s c a s e , P h i l l i p s m i s c o n s t r u e s b o t h t h e p r o s e c u t o r ' s 

argument and t h e c i r c u i t c o u r t ' s r a t i o n a l e f o r d e n y i n g t h e 

m o t i o n t o s e v e r . D e s p i t e P h i l l i p s ' s c o n t e n t i o n t o t h e 

c o n t r a r y , t h e S t a t e d i d n o t s p l i t t h e s i n g l e c r i m e o f e s c a p e 

i n t o m u l t i p l e c o u n t s i n t h e i n d i c t m e n t and t h e r e b y s u b j e c t 
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P h i l l i p s t o m u l t i p l e c o n v i c t i o n s f o r t h e same c o n d u c t . 

A l t h o u g h t h e p r o s e c u t o r may have i n a d v e r t e n t l y u s e d t h e p h r a s e 

"one c o n t i n u i n g o n g o i n g c r i m e , " o r some o t h e r s i m i l a r p h r a s e , 

i n h i s argument a g a i n s t t h e m o t i o n t o s e v e r , t h e c l e a r 

i m p l i c a t i o n f r o m t h e p r o s e c u t o r ' s argument i s t h a t he meant 

t h a t a l l t h e c r i m e s were p a r t o f one c o n t i n u o u s c r i m e s p r e e 

p e r p e t r a t e d by P h i l l i p s i n o r d e r t o e l u d e c a p t u r e , n o t t h a t 

t h e m u l t i p l e o f f e n s e s were one s i n g l e c o n t i n u o u s c r i m e o f 

e s c a p e . The c i r c u i t c o u r t u n d e r s t o o d t h i s t o be t h e 

p r o s e c u t o r ' s c o n t e n t i o n when t h e c o u r t d e n i e d t h e m o t i o n t o 

s e v e r . 

E a c h c o u n t , a l t h o u g h c o n n e c t e d i n i t s c o m m i s s i o n t o t h e 

o t h e r c o u n t s i n t h e i n d i c t m e n t as p a r t o f a c r i m e s p r e e 

p e r p e t r a t e d by P h i l l i p s i n an e f f o r t t o e l u d e c a p t u r e , i s 

n o n e t h e l e s s a s e p a r a t e and d i s t i n c t o f f e n s e r e q u i r i n g p r o o f o f 

an e l e m e n t t h a t t h e o t h e r d i d n o t . As s t a t e d above, "Alabama 

la w c l e a r l y p e r m i t s m u l t i p l e [ c o n v i c t i o n s ] f o r m u l t i p l e 

s t a t u t o r y o f f e n s e s o c c u r r i n g o u t o f t h e same c o u r s e o f 

e v e n t s . " Dedeaux, 976 So. 2d a t 1048. A c c o r d i n g l y , P h i l l i p s 

i s due no r e l i e f on h i s d o u b l e - j e o p a r d y c l a i m . 

I I . 
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P h i l l i p s n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n t o depose t h e S t a t e ' s e x p e r t w i t n e s s e s . 1 5 

P h i l l i p s m a i n t a i n s t h a t b e c a u s e he was c h a r g e d w i t h c a p i t a l 

m u r d e r , he was e n t i t l e d t o e x p a n d e d d i s c o v e r y p u r s u a n t t o Ex  

p a r t e Monk, 557 So. 2d 832 ( A l a . 1 98 9 ) , and t h a t p r e t r i a l 

a c c e s s t o t h e S t a t e ' s e x p e r t w i t n e s s e s was n e c e s s a r y i n o r d e r 

t o a d e q u a t e l y p r e p a r e h i s d e f e n s e . 

B e f o r e t r i a l , t h e d e f e n s e f i l e d two w r i t t e n m o t i o n s 

s e e k i n g p e r m i s s i o n t o depose t h e S t a t e ' s e x p e r t w i t n e s s e s , a t 

t h e S t a t e ' s e x p e n s e . I n t h e m o t i o n s , t h e d e f e n s e a l s o 

r e q u e s t e d t h a t t h e S t a t e f u r n i s h d o c u m e n t a t i o n r e g a r d i n g t h e 

c r e d e n t i a l s and q u a l i f i c a t i o n s o f t h e S t a t e ' s e x p e r t 

w i t n e s s e s . 

When t h e m o t i o n s were a d d r e s s e d a t a p r e t r i a l m o t i o n 

h e a r i n g , t h e f o l l o w i n g o c c u r r e d : 

"[PROSECUTOR]: J u d g e , we w o u l d o b j e c t t o t h i s 
o b j e c t i o n [ s i c ] . T h e r e i s no s t a t u t o r y o r c a s e l a w 
o f g r o u n d s f o r them t o be a l l o w e d t o depose any 
s t a t e e x p e r t s . T h e r e a r e d e p o s i t i o n s t a t u t e s t h a t 
e x i s t and u n d e r t h o s e s t a t u t e s t h e i r r e q u e s t does 
n o t f a l l . 

"One t h i n g we w o u l d p o i n t o u t t o Y o u r Honor, 
t h i s i s a c a p i t a l - m u r d e r c a s e . B e c a u s e o f t h a t 

1 5 T h i s argument was p r e s e n t e d i n I s s u e I i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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f a c t , we have had o p e n - f i l e d i s c o v e r y s i n c e t h e 
b e g i n n i n g o f t h i s c a s e f o r c o u n s e l . We're u n d e r a 
d u t y t o p r o d u c e e v e r y t h i n g t h a t ' s n o t o n l y i n o u r 
f i l e b u t t h a t i s i n t h e f i l e o f a l l p o l i c e o f f i c e r s . 
We have t a k e n s t r i d e s t o make s u r e t h a t t h e y have a 
c o m p l e t e copy o f a l l l a b n o t e s and e v e r y t h i n g f r o m 
a l l o f o u r S t a t e e x p e r t s so t h a t t h e y b a s i c a l l y have 
e v e r y t h i n g t h a t we h a v e . They w i l l have ample 
i n f o r m a t i o n f r o m w h i c h t o c r o s s - e x a m i n e o u r s t a t e 
p e o p l e . I n f a c t , t h e y ' l l have t h e same t h i n g we 
ha v e . 

"The C o u r t : You g o t any s p e c i f i c s ? 

"[DEFENSE COUNSEL]: I w o u l d make n o t e , J u d g e , 
i f I m i g h t , t h a t i n t h i s c a s e we're d i s c u s s i n g some 
e x t e n s i v e g e o g r a p h i c a l a r e a s t h a t a r e i n v o l v e d . Not 
o n l y i s t h i s a c a p i t a l c a s e where t h e d e f e n d a n t 
f a c e s d e a t h as a p o t e n t i a l p u n i s h m e n t , b u t a l s o we 
a r e f a c i n g a s i t u a t i o n where we as a d e f e n s e and o u r 
c l i e n t who i s i n d i g e n t i s b e i n g f a c e d w i t h 
c o n t e s t i n g t h e f u l l w e i g h t o f t h e S t a t e o f A l a b a m a , 
t h e f u l l w e i g h t o f t h e c o u n t y o f C o v i n g t o n , t h e f u l l 
w e i g h t o f r e a l l y o f t h e S t a t e o f Texas and two 
c o u n t i e s t h e r e t h a t -- where o u r c l i e n t has t h e 
means t o be a b l e t o t e s t t h a t e v i d e n c e , i n 
p a r t i c u l a r i f t h e r e ' s g o i n g t o be an e x p e r t t h a t 
w i l l come i n and g i v e t e s t i m o n y t h a t ... w i l l be 
h a r m f u l t o my c l i e n t . We s h o u l d have t h a t r i g h t . My 
c l i e n t s h o u l d have had t h a t r i g h t t o be a b l e t o 
d e f e n d t h a t . The o n l y way we can do t h a t , J u d g e , i s 
i f we have t h e o p p o r t u n i t y t o do d e p o s i t i o n s o f 
t h o s e e x p e r t s . 

"THE COURT: I u n d e r s t a n d y o u r argument a b o u t 
t h a t , b u t a t t h i s p a r t i c u l a r t i m e have t h e y n o t i f i e d 
you a b o u t an e x p e r t ? 
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"[DEFENSE COUNSEL]: None o f w h i c h t h a t has n o t 
a l r e a d y been s p e c i f i e d . What my a n t i c i p a t i o n was any 
e x p e r t s as f a r as f o r e n s i c s t h a t may d e a l w i t h how 
o r when a s h o t may have o c c u r r e d , a n y t h i n g as f a r as 
b a l l i s t i c s . Do we have a n y t h i n g on t h o s e y e t ? 

"[PROSECUTOR]: E v e r y t h i n g t h a t we h a v e , you 
ha v e . 

"[DEFENSE COUNSEL]: And I d o n ' t c o n t e s t t h a t a t 
a l l . 

"THE COURT: What I'm d r i v i n g a t i s as o p p o s e d 
t o a b l a n k e t o r d e r j u s t s a y i n g you can do w h a t e v e r 
you want t o whenever you want and t h e S t a t e i s g o i n g 
t o p ay f o r i t , I t h i n k t h a t , l i k e t h i s t e s t i n g o f 
i n d i v i d u a l e v i d e n c e , w o u l d have t o be b r o u g h t o u t . " 

"[PROSECUTOR]: The l a w as f a r as what t h e 
p e n a l t y i s i n t h i s c a s e and t h e s e r i o u s n e s s o f i t , 
t h e p r o t e c t i o n s a r e i n p l a c e . And t h e p r o t e c t i o n s 
c h a r g e us w i t h o p e n - f i l e d i s c o v e r y , and we have done 
t h a t f r o m t h e v e r y o u t s e t o f t h i s game. I mean, 
f r o m t h e v e r y b e g i n n i n g we have p r o v i d e d e v e r y t h i n g 
t h a t we h a v e . When we g e t i t , we s e n d i t o v e r t h e r e 
t o them. We have t a k e n m e a s u r e s , c o n t a c t e d 
f o r e n s i c s , s a y hey, we need a co p y o f y o u r w h o l e 
f i l e ; we s e n d i t t o them. 

"As f a r as a d e p o s i t i o n g o e s , t h a t i s a t o t a l l y 
d i f f e r e n t m a t t e r t h a t u s u a l l y i s s a v e d f o r v e r y 
e x t r a o r d i n a r y c i r c u m s t a n c e s i n a c r i m i n a l c a s e . T h i s 
i s n o t one o f t h o s e c i r c u m s t a n c e s , and t h e s t a t u t e 
i s v e r y c l e a r on i t . 

"[DEFENSE COUNSEL]: J u d g e , i f I m i g h t , we're 
n o t a s k i n g t o do t h i s on e v e r y s i n g l e w i t n e s s o r 
e v e r y s i n g l e f a c t u a l w i t n e s s t h a t may be c a l l e d . 
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A l l we a r e l o o k i n g f o r i s i f t h e r e ' s g o i n g t o be a 
w i t n e s s c a l l e d t h a t i s an e x p e r t i n a p a r t i c u l a r 
a r e a t h a t we have -- s h o u l d have t h e r i g h t t o f u l l y 
i n v e s t i g a t e and depose t h a t i n d i v i d u a l as t o what 
h i s t e s t i m o n y may be so t h a t we can p r e p a r e and 
d e f e n d a g a i n s t i t " 

(R. 448-52.) 

As t h e d i s c u s s i o n c o n t i n u e d , t h e p r o s e c u t o r a r g u e d t h a t 

i n t h e e v e n t d e f e n s e c o u n s e l were t o have any q u e s t i o n s 

r e g a r d i n g t h e e x p e r t w i t n e s s e s ' r e p o r t s o r c r e d e n t i a l s , 

d e f e n s e c o u n s e l s h o u l d f i r s t t r y t o r e s o l v e t h e i s s u e t h r o u g h 

l e s s f o r m a l means, s u c h as c o n t a c t i n g t h e p e r s o n who p r e p a r e d 

t h e r e p o r t and d i s c u s s i n g t h e m a t t e r w i t h t h a t p e r s o n . 

The f o l l o w i n g d i s c u s s i o n t h e n e n s u e d : 

"[DEFENSE COUNSEL]: I f t h e y [ e x p e r t s ] w i l l 
s p e a k t o us I'm w i l l i n g t o do t h i s on a c a s e by 
c a s e b a s i s , J u d g e , i f need be. I f we r u n i n t o t h a t 
d i f f i c u l t y w i t h t h e f o r e n s i c o r b a l l i s t i c o r anyone 
e l s e , we w o u l d l i k e t o have t h e o p p o r t u n i t y t o come 
b e f o r e t h e j u d g e and p r e s e n t t h a t . 

"THE COURT: You can c e r t a i n l y make a m o t i o n f o r 
a n y t h i n g you f e e l l i k e y o u ' r e e n t i t l e d t o , b u t I'm 
n o t g o i n g t o g r a n t t h a t j u s t c a r t b l a n c h e . I j u s t 
have t o w a i t and see what y ' a l l come up w i t h . 

"[DEFENSE COUNSEL]: A l l r i g h t , s i r . " 

(R. 454-55.) 

On F e b r u a r y 20, 2007, a n o t h e r p r e t r i a l m o t i o n h e a r i n g was 

c o n d u c t e d . When t h e m o t i o n t o depose t h e S t a t e ' s e x p e r t 
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w i t n e s s e s was r e a d d r e s s e d , d e f e n s e c o u n s e l i n d i c a t e d t h a t t h e 

d e f e n s e had r e c e i v e d t h e documents i t r e q u e s t e d i n t h e 

m o t i o n s . W i t h r e g a r d t o d e p o s i n g t h e S t a t e ' s e x p e r t 

w i t n e s s e s , c o u n s e l i n d i c a t e d t h a t t h e d e f e n s e w o u l d " s u b m i t 

[ t h e m o t i o n s ] as p r e s e n t e d a l r e a d y . " D e f e n s e c o u n s e l d i d n o t 

p r e s e n t any a d d i t i o n a l a r g u m e n t s o r s p e c i f i c s i n s u p p o r t o f 

t h e m o t i o n s t o depose t h e S t a t e ' s e x p e r t w i t n e s s e s . 

I n B e l i s l e v. S t a t e , 11 So. 3d 256 ( A l a . C r i m . App. 

2 0 0 7 ) , a f f ' d , 11 So. 3d 323 ( A l a . 2 0 0 8 ) , c e r t . d e n i e d , 

U.S. , 129 S.Ct. 2865 ( 2 0 0 9 ) , a l s o a c a p i t a l - m u r d e r c a s e 

i n v o l v i n g i m p o s i t i o n o f t h e d e a t h p e n a l t y , t h i s C o u r t 

a d d r e s s e d t h e same argum e n t . We c o n c l u d e d t h a t t h e c o u r t d i d 

n o t e r r i n d e n y i n g B e l i s l e ' s r e q u e s t t o depose t h e S t a t e ' s 

e x p e r t w i t n e s s e s , r e a s o n i n g : 

" B e l i s l e f i l e d a d i s c o v e r y m o t i o n p u r s u a n t t o Ex  
p a r t e Monk [, 557 So. 2d 832 ( 1 9 8 9 ) ] . T h e c i r c u i t 
c o u r t g r a n t e d t h e m o t i o n and a l l o w e d B e l i s l e a c c e s s 
t o t h e p r o s e c u t i o n ' s e n t i r e c a s e f i l e . B e l i s l e a l s o 
moved t o i n s p e c t a l l o f t h e p h y s i c a l e v i d e n c e t h a t 
had been c o l l e c t e d by t h e S t a t e . A t t h e b o t t o m o f 
t h i s m o t i o n t h e c i r c u i t c o u r t w r o t e : ' R e s o l v e d by 
a g r e e m e n t , b u t i f a n y t h i n g needs t e s t i n g , d e f e n d a n t 
t o f i l e m o t i o n w i t h r e s p e c t t o t h a t p a r t i c u l a r i t e m 
o f e v i d e n c e . ' B e l i s l e a l s o moved t h a t he be g i v e n 
a c c e s s t o a l l o f t h e m a t e r i a l s i n v o l v i n g p o l y g r a p h 
t e s t s t h a t had been a d m i n i s t e r e d t o any w i t n e s s e s . 
T h a t m o t i o n was a l s o g r a n t e d . A l s o , t h e c i r c u i t 
c o u r t d i d g r a n t a m o t i o n t o c o n d u c t a v i d e o t a p e d 
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d e p o s i t i o n o f t h e c o r o n e r who p e r f o r m e d t h e a u t o p s y 
on Moore. 

" I n W i l s o n v. S t a t e , 777 So. 2d 856, 926 ( A l a . 
C r i m . App. 1 9 9 9 ) , we a d d r e s s e d a s i m i l a r i s s u e and 
s t a t e d : 

"'The a p p e l l a n t ' s e i g h t e e n t h argument 
i s t h a t t h e t r i a l c o u r t e r r e d when i t 
d e n i e d him d i s c o v e r y t h a t was a l l e g e d l y 
c r i t i c a l t o h i s d e f e n s e . S p e c i f i c a l l y , he 
c o n t e n d s t h a t t h e t r i a l c o u r t s h o u l d have 
g r a n t e d h i s m o t i o n t o depose t h e S t a t e ' s 
e x p e r t w i t n e s s e s b e f o r e t r i a l so he c o u l d 
a d e q u a t e l y p r e p a r e h i s d e f e n s e . A l t h o u g h i t 
d e n i e d t h e a p p e l l a n t ' s m o t i o n t o depose t h e 
S t a t e ' s e x p e r t w i t n e s s e s , t h e t r i a l c o u r t 
d i d o r d e r t h e S t a t e t o i d e n t i f y t h e e x p e r t 
w i t n e s s e s i t i n t e n d e d t o c a l l a t t r i a l and 
t o p r o d u c e t h e c u r r i c u l u m v i t a e , 
c e r t i f i c a t e s , q u a l i f y i n g d o cuments, and 
o t h e r b a c k g r o u n d documents n e c e s s a r y f o r 
t h e d e f e n s e t o a s s e s s t h e q u a l i f i c a t i o n s o f 
t h e e x p e r t s . (C.R. 125.) 

" ' " I n A l a b a m a , t h e r e i s no 
c o n s t i t u t i o n a l r i g h t t o d i s c o v e r y 
i n a c r i m i n a l c a s e . R u l e 16, 
A l a b ama R u l e s o f C r i m i n a l 
P r o c e d u r e , a f f o r d s an a c c u s e d , a 
l i m i t e d r i g h t o f d i s c o v e r y i n a 
p e n d i n g c r i m i n a l a c t i o n . The 
e x t e n t o f d i s c o v e r y i s w i t h i n t h e 
d i s c r e t i o n o f t h e t r i a l c o u r t . " ' 

"'Ex p a r t e L a n d , 775 So. 2d 840 ( A l a . C r . 
App. 1 9 9 8 ) , o v e r r u l e d on o t h e r g r o u n d s , 775 
So. 2d 847 ( A l a . [ 2 0 0 0 ] ) . See a l s o Pace v.  
S t a t e , 714 So. 2d 320 ( A l a . C r . App. 1 9 9 6 ) , 
r e v ' d i n p a r t , 714 So. 2d 332 ( A l a . 1 9 9 7 ) , 
c e r t . d e n i e d , 523 U.S. 1051, 118 S.Ct. 
1372, 140 L.Ed.2d 520 ( 1 9 9 8 ) ; B a s s v. 
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S t a t e , 417 So. 2d 582 ( A l a . C r . A p p . ) , w r i t 
d e n i e d , 417 So. 2d 588 ( A l a . 1 9 8 2 ) . R u l e 
16, A l a . R . C r i m . P . , does n o t s p e c i f i c a l l y 
p r o v i d e t h a t e v e r y c r i m i n a l d e f e n d a n t i s 
e n t i t l e d t o depose t h e S t a t e ' s e x p e r t 
w i t n e s s e s . I n t h i s c a s e , t h e a p p e l l a n t has 
n o t shown t h a t d e p o s i n g t h e S t a t e ' s e x p e r t 
w i t n e s s e s was c r i t i c a l t o h i s d e f e n s e . 
D u r i n g t h e d i s c o v e r y p r o c e s s , he r e c e i v e d 
d o c u m e n t a r y e v i d e n c e f r o m w h i c h he c o u l d 
p r e p a r e t o i m p e a c h t h e c r e d i b i l i t y , 
t r a i n i n g , and e x p e r t i s e o f , as w e l l as t h e 
c o n c l u s i o n s r e a c h e d by, t h e S t a t e ' s e x p e r t 
w i t n e s s e s . F u r t h e r m o r e , t h e e x p e r t s d i d n o t 
t e s t i f y a b o u t h i g h l y t e c h n i c a l o r " a r c a n e " 
s u b j e c t m a t t e r as t h e a p p e l l a n t a l l e g e s . 
T h e r e f o r e , t h e a p p e l l a n t has n o t shown t h a t 
t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n i n 
d e n y i n g h i s r e q u e s t . See M a p l e s v. S t a t e , 
758 So. 2d 1 ( A l a . C r . App. 1 9 9 9 ) . ' 

" F o r t h e f o r e g o i n g r e a s o n s , we f i n d no e r r o r . " 

B e l i s l e , 11 So. 3d a t 273-74. 

I n t h i s c a s e , t h e p r o s e c u t o r m a i n t a i n e d an " o p e n - f i l e " 

p o l i c y w i t h r e g a r d t o d i s c o v e r y m a t t e r s -- t h e r e c o r d 

i n d i c a t e s t h a t p u r s u a n t t o t h e d e f e n s e ' s d i s c o v e r y r e q u e s t , 

t h e S t a t e f i l e d an answer t h a t i n c l u d e d a p p r o x i m a t e l y 700 

p a g e s , and t h a t t h e S t a t e ' s answer was amended w i t h a d d i t i o n a l 

d i s c o v e r y m a t e r i a l no l e s s t h a n 12 t i m e s b e f o r e t r i a l . 

P h i l l i p s does n o t s u g g e s t t h a t t h e p r o s e c u t o r w i t h h e l d any 

d i s c o v e r a b l e m a t e r i a l p e r t a i n i n g t o t h e e x p e r t w i t n e s s e s . I n 

f a c t , P h i l l i p s i n d i c a t e d t o t h e c i r c u i t c o u r t t h a t t h e d e f e n s e 
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had r e c e i v e d t h e documents i t had r e q u e s t e d r e g a r d i n g t h e 

e x p e r t w i t n e s s e s . 

F u r t h e r m o r e , t h e c i r c u i t c o u r t d i d n o t u n e q u i v o c a l l y deny 

P h i l l i p ' s m o t i o n s t o depose t h e e x p e r t w i t n e s s e s ; r a t h e r , t h e 

c o u r t i n d i c a t e d t h a t i t w o u l d be w i l l i n g t o r e v i s i t t h e i s s u e 

s h o u l d t h e d e f e n s e be u n a b l e t o r e s o l v e any i s s u e s i t had 

t h r o u g h means l e s s f o r m a l t h a n a d e p o s i t i o n a t t h e S t a t e ' s 

e x p e n s e . Whether t h e d e f e n s e a c t u a l l y c o n t a c t e d t h e S t a t e ' s 

e x p e r t w i t n e s s e s i s n o t a p p a r e n t f r o m t h e r e c o r d , b u t t h e r e i s 

no i n d i c a t i o n t h a t t h e d e f e n s e was p r e c l u d e d f r o m d o i n g s o , o r 

t h a t t h e d e f e n s e met w i t h any r e s i s t a n c e i f i t d i d do s o . 

P h i l l i p s d i d n o t i n f o r m t h e c o u r t o f a s p e c i f i c w i t n e s s 

he w i s h e d t o depose o r how he w o u l d be p r e j u d i c e d i f he were 

n o t a l l o w e d t o depose t h e w i t n e s s , even when t h e d e f e n s e was 

g i v e n an o p p o r t u n i t y t o r e v i s i t t h e i s s u e . A c c o r d i n g l y , any 

p r e j u d i c e t h a t P h i l l i p s s u f f e r e d as a r e s u l t o f t h e c o u r t ' s 

r u l i n g on h i s m o t i o n s i s n o t a p p a r e n t t o t h i s C o u r t . 

F o r t h e f o r e g o i n g r e a s o n s , we f i n d no e r r o r i n t h e 

c i r c u i t c o u r t ' s r u l i n g . 

I I I . 
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P h i l l i p s c o n t e n d s t h a t he was e n t i t l e d t o a copy o f t h e 

t r a n s c r i p t o f t h e t r i a l o f h i s c o d e f e n d a n t , O s c a r Roy D o s t e r , 

and t h a t t h e c i r c u i t c o u r t s h o u l d have c o n t i n u e d h i s t r i a l 

u n t i l a c o m p l e t e d copy o f D o s t e r ' s t r a n s c r i p t was p r o v i d e d 

f o r h i s r e v i e w . 1 6 

The r e c o r d i n d i c a t e s t h a t on A u g u s t 23, 2006, P h i l l i p s , 

who was g r a n t e d i n d i g e n t s t a t u s , f i l e d a w r i t t e n m o t i o n 

e n t i t l e d , " M o t i o n f o r D i s c o v e r y o f T r a n s c r i p t , E x h i b i t s and 

O t h e r D o c u m e n t a t i o n o f t h e C o - D e f e n d a n t , O s c a r Roy D o s t e r ' s 

T r i a l , o r i n t h e A l t e r n a t i v e , G r a n t E x t r a O r d i n a r y E x p e n s e s t o 

P u r c h a s e T r a n s c r i p t . " I n t h e m o t i o n , P h i l l i p s w r o t e t h a t 

D o s t e r ' s t r i a l began on A u g u s t 21, 2006, and t h a t many o f t h e 

same w i t n e s s f r o m D o s t e r ' s t r i a l w o u l d be t e s t i f y i n g a t h i s 

t r i a l . P h i l l i p s a r g u e d t h a t i n o r d e r t o a d e q u a t e l y p r e p a r e h i s 

d e f e n s e , he n eeded a c c e s s t o t h e t r a n s c r i p t s and e x h i b i t s f r o m 

D o s t e r ' s t r i a l . As a d d i t i o n a l s u p p o r t f o r h i s m o t i o n , P h i l l i p s 

w r o t e : 

"The i m b a l a n c e i n t h i s c a s e makes t h e i s s u e 
p a r t i c u l a r l y c l e a r : The p r o s e c u t i o n was p r e s e n t when 
t h e w i t n e s s e s t e s t i f i e d i n t h e C o - D e f e n d a n t ' s t r i a l , 
and t h e r e f o r e knows (or p u r p o r t s t o know) what t h e y 
s a i d . The p r o s e c u t i o n w i l l be p r o v i d e d a t r a n s c r i p t 

1 6 T h i s argument was p r e s e n t e d i n I s s u e I I i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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o f t h e D o s t e r T r i a l , t h e C o - D e f e n d a n t Bobby O'Lee 
P h i l l i p s a l s o needs a c c e s s t o t h i s p o s s i b l e 
e x c u l p a t o r y a n d / o r c o n t r a d i c t o r y sworn t e s t i m o n y 

(C. 1946.) 

A t a p r e t r i a l m o t i o n h e a r i n g c o n d u c t e d on F e b r u a r y 20, 

2007 -- s i x days b e f o r e P h i l l i p ' s t r i a l began -- t h e f o l l o w i n g 

d i s c u s s i o n o c c u r r e d : 

"[DEFENSE COUNSEL]: ... We a l s o f i l e d a m o t i o n 
and o b t a i n e d an o r d e r f r o m t h i s c o u r t f o r d i s c o v e r y 
o f a l l t h e e x h i b i t s and d o c u m e n t a t i o n o f t h e O s c a r 
D o s t e r -- O s c a r D o s t e r ' s t r i a l t h a t o c c u r r e d b a c k i n 
O c t o b e r l a s t y e a r . I t i s my u n d e r s t a n d i n g t h a t 
t h o s e t r a n s c r i p t s a r e n o t c o m p l e t e and t h a t t h e y 
w i l l [ n o t ] be c o m p l e t e b e f o r e we s t a r t t r i a l . 

"To be b l u n t , J u d g e , we were c o u n t i n g on t h o s e . 
S i n c e we d o n ' t have t h o s e , I'm g o i n g t o v e r b a l l y 
make a m o t i o n t h a t we c o n t i n u e t h i s t r i a l u n t i l 
we're a b l e t o o b t a i n t h o s e t r a n s c r i p t s and t h e n we 
can move f o r w a r d i n t o t h e t r i a l p h a s e . 

"[PROSECUTOR]: One t h i n g I ' d s a y i n r e s p o n s e , 
J u d g e , i s I d o n ' t know how many days c o u n s e l was 
p r e s e n t b u t I do know f o r a l a r g e m a j o r i t y o f t h e 
t r i a l one o f o r t h e o t h e r o f d e f e n s e c o u n s e l was 
p r e s e n t i n t h e c o u r t r o o m t a k i n g n o t e s w h i l e 
t e s t i m o n y was o n - g o i n g . 

[DEFENSE COUNSEL]: I w o u l d a l s o -- and Mr. 
[PROSECUTOR], you have a l s o f i l e d a m o t i o n f o r t h e 
same, have you n o t ? 

f l 

"[PROSECUTOR]: No. I knew i t was a v e r y 
v o l u m i n o u s t r a n s c r i p t and I knew i t w o u l d n ' t be 
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p r e p a r e d i n t i m e f o r t h e t r i a l , so I d i d n ' t b o t h e r 
t o t r y t o g e t i t . 

f l 

"THE COURT: Have you s p o k e n t o t h e c o u r t 
r e p o r t e r ? 

"[DEFENSE COUNSEL]: No, s i r , p e r s o n a l l y I have 
n o t . 

"[CO-DEFENSE COUNSEL]: Y o u r Honor, I have and 
s h e ' s j u s t swamped. She r e a l l y t r i e d h a r d t o g e t i t 
r e a d y f o r t h i s t i m e . ... t h e r e ' s j u s t no way She 
e ven t r i e d t o s t i c k w i t h a l o t o f t h e t e s t i m o n y 
w h i c h we b e l i e v e w i l l be v e r y s i m i l a r o r be e x a c t l y 
t h e same f r o m a l o t o f t h e D o s t e r t r i a l . T h a t ' s why 
we w a n t e d i t was t o make s u r e t h a t t h e t e s t i m o n y was 
t h e same. B u t . . . s h e ' s j u s t n o t a b l e t o do i t w i t h 
t h e e n t i r e p r o c e e d i n g s t h a t has been a p p e a l e d . 

"[DEFENSE COUNSEL]: I'm s u r e t h e c o u r t i s aware 
t h i s i s a m a t t e r where you have two c o d e f e n d a n t s 
b e i n g t r i e d on t h e e x a c t same i t e m s and i t w o u l d be 
r e m i s s o f us as d e f e n s e i f we d i d n o t have an 
o p p o r t u n i t y t o l o o k a t i f t h e r e ' s any change i n 
t e s t i m o n y b e tween t h e same w i t n e s s e s on t h e same 
m a t t e r s . 

f l 

"[PROSECUTOR]: Judge ... I c a n ' t t h i n k o f a 
w i t n e s s t h a t t e s t i f i e d a t t h a t t r i a l t h a t t h e 
d e f e n s e does n o t a l r e a d y have i n t h e i r p o s s e s s i o n 
e i t h e r a s t a t e m e n t o r a r e c o r d t h a t c o v e r s a t l e a s t 
a summary o f t h e s u b s t a n c e o f what t h e i r t e s t i m o n y 
was i n t h e D o s t e r t r i a l . 

"Now w h e t h e r t h e r e were c o n t r a d i c t i o n s I 
d o n ' t r e c a l l a n y t h i n g g l a r i n g b e c a u s e I d o n ' t r e c a l l 
d e f e n s e c o u n s e l i n t h a t t r i a l j u m p i n g up and down 
a b o u t i t on c r o s s . You know, t h a t ' s a b o u t as f a r as 
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I c a n go w i t h i t . They've g o t e v e r y t h i n g we've g o t . 
And t h e y ' v e g o t a l l o f t h e r e c o r d s , c h a i n o f c u s t o d y 
and r e p o r t s and s t a t e m e n t s and e v e r y t h i n g i n o u r 
f i l e t h e y ' v e g o t . 

f l 

" J u s t one o t h e r t h i n g .... The S t a t e i s a t 
e q u a l / u n e q u a l [ s i c ] f o o t i n g w i t h o u t t h e t r a n s c r i p t 
t o o . I t w o u l d be g r e a t i f I c o u l d have i t . Then I 
w o u l d know e x a c t l y what my w i t n e s s e s t e s t i f i e d t o i n 
t h e l a s t t r i a l . B u t I d o n ' t and -- b u t I do have my 
f i l e , and i t d o e s n ' t s t o p me f r o m g e t t i n g r e a d y f o r 
t r i a l . And we t r i e d D o s t e r ' s c a s e w i t h o u t any p r i o r 
t r i a l t r a n s c r i p t and managed t o p u l l i t o f f f i n e . 
The d e f e n s e was a b l e t o d e f e n d t h e i r c l i e n t f i n e . I 
d o n ' t see why t h e same s h o u l d n ' t a p p l y h e r e . 

"THE COURT: A l l r i g h t . . . . I ' l l t h i n k a b o u t t h a t 
one." 

(R. 852-55.) 

A s h o r t t i m e l a t e r , t h e d i s c u s s i o n r e t u r n e d t o t h e D o s t e r 

t r a n s c r i p t : 

"[CO-DEFENSE COUNSEL]: The r e a s o n why t h e 
t r a n s c r i p t was so i m p o r t a n t i s [ D o s t e r ' s d e f e n s e 
c o u n s e l ' s ] d e f e n s e was t h a t Bobby P h i l l i p s i s t h e 
s h o o t e r . And I b e l i e v e t h a t t e s t i m o n y , t h e S t a t e ' s 
t e s t i m o n y , i s e i t h e r g o i n g t o deny t h a t o r c o n f i r m 
t h a t . And so t h e r e a s o n we w a n t e d t h e t r a n s c r i p t was 
t o make s u r e t h a t t h e -- we d o n ' t have any w i t n e s s 
t h a t s a y s t h e t e s t i m o n y r e v e a l s one t h i n g and t h e n 
t u r n a r o u n d and s a y t h a t D o s t e r was as -- i s as 
c u l p a b l e as Mr. P h i l l i p s o r t h a t D o s t e r had a l a r g e 
r o l e i n t h i s and t h a t . Those t y p e s o f s t a t e m e n t s . 
Then i f t h e y a r e c h a n g e d , we w a n t e d t o have t h e 
a b i l i t y t o be a b l e t o s a y , w e l l , w a i t a s e c o n d ; you 
t e s t i f i e d t h i s way i n Mr. D o s t e r ' s c a s e and now 
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y o u ' r e s a y i n g t h a t i t ' s Mr. P h i l l i p s . And t h a t ' s 
t h e r e a s o n why -¬

"THE COURT: I t h o u g h t you j u s t s a i d t h e y s a i d 
i n t h a t c a s e i t was Mr. P h i l l i p s ? 

[CO-DEFENSE COUNSEL]: They d i d . That was t h e 
d e f e n s e o f , I b e l i e v e [ D o s t e r ' s d e f e n s e c o u n s e l ] . 
And i t was -- t h e y -- t h e y k e p t hammering a t t h a t . 
I b e l i e v e t h e S t a t e ... d i d a v e r y good j o b t o show 
how Mr. D o s t e r was i m p l i c a t e d i n t h i s . Whereas i n 
t h i s c a s e , t h e y ' r e g o i n g t o be t r y i n g -¬

"THE COURT: The s t a t e ' s e v i d e n c e i n t h a t c a s e 
was n o t t h a t Mr. D o s t e r d i d t h e s h o o t i n g ? 

"[CO-DEFENSE COUNSEL]: They s a i d t h a t -- I 
gu e s s y ' a l l w i t n e s s [ s i c ] o r i t was t h a t he was an 
a c c e s s o r y a f t e r t h e f a c t o r an a c c e s s o r y -¬

"[PROSECUTOR]: No, n o t a t a l l . Our e v i d e n c e was 
and g o i n g i n t o i t was t h a t Mr. P h i l l i p s was t h e 
s h o o t e r and t h a t Mr. D o s t e r was -- an a c c o m p l i c e t o 
i t , t h a t he knew a b o u t i t and t h a t he had t h e i n t e n t 
t h a t i t o c c u r r e d and he a c t e d as an a c c o m p l i c e , a 
kn o w i n g a c c o m p l i c e t o t h e i n t e n t i o n a l murder 
c o m m i t t e d by Mr. P h i l l i p s . 

"THE COURT: So i f t h e r e ' s a change f r o m t h a t , 
i t ' s t o y o u r b e n e f i t . 

"[CO-DEFENSE COUNSEL]: Y e s , s i r . 

"[PROSECUTOR]: We o b v i o u s l y d o n ' t e x p e c t a 
change f r o m i t b e c a u s e i t ' s t h e t r u t h . 

"THE COURT: A l l r i g h t . 

"[PROSECUTOR]: One t h i n g I do want t o a s k j u s t 
so we have i t on t h e r e c o r d : Do y a ' l l want t o 
c o n t i n u e t h i s c a s e ? I mean does Mr. P h i l l i p s want 
t h i s c a s e --
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"DEFENDANT P H I L L I P S : A l l t h e way. 

"[PROSECUTOR]: You do? 

"DEFENDANT P H I L L I P S : Y e s , s i r . 

"THE COURT: A l l r i g h t . I ' l l t a k e t h a t u n d e r 
a d v i s e m e n t " 

(R. 857-859.) 

L a t e r i n t h e h e a r i n g , d u r i n g a d i s c u s s i o n a b o u t a 

d i f f e r e n t m o t i o n , t h e p r o s e c u t o r n o t e d w i t h r e g a r d t o D o s t e r ' s 

t r i a l : 

" [ T ] h e s t a t e and t h e d e f e n s e s t i p u l a t e d t o most o f 
t h e f o r e n s i c r e p o r t s , t h e DNA r e p o r t , t h e 
f i n g e r p r i n t r e p o r t s , t h e ones t h a t a r e most 
c u l p a t o r y t o y o u r c l i e n t . So t h o s e e x p e r t s d i d n o t 
t e s t i f y t h o u g h t h e r e p o r t s were e n t e r e d i n 
e v i d e n c e . " 

(R. 861.) 

P h i l l i p s a r g u e s on a p p e a l t h a t " t h e p a r t i c u l a r i z e d need 

o f p r e p a r i n g f o r impeachment o f p r o s e c u t i o n w i t n e s s e s s h o u l d 

s u f f i c e , t o o b t a i n a f r e e copy o f a t r a n s c r i p t o r f u n d s t o 

p u r c h a s e s a i d t r a n s c r i p t . " ( P h i l l i p s ' s b r i e f , a t 13.) 

I n t h e c a p i t a l - m u r d e r c a s e o f G r a y s o n v. S t a t e , 824 So. 

2d 804 ( A l a . C r i m . App. 1 9 9 9 ) , t h i s C o u r t a d d r e s s e d G r a y s o n ' s 

c l a i m t h a t t h e t r i a l c o u r t e r r e d i n r e f u s i n g t o s u p p l y d e f e n s e 

c o u n s e l w i t h c o p i e s o f t h e t r i a l t r a n s c r i p t s o f h i s t h r e e 
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c o d e f e n d a n t s . When G r a y s o n made h i s r e q u e s t f o r t h e 

t r a n s c r i p t s , none o f h i s t h r e e a c c o m p l i c e s had been t r i e d y e t , 

so h i s r e q u e s t was made b e f o r e t h e e x i s t e n c e o f any 

t r a n s c r i p t s . L i k e P h i l l i p s , G r a y s o n a r g u e d t h a t t h e 

t r a n s c r i p t s o f t h e c o d e f e n d a n t ' s t r i a l s were n e c e s s a r y i n 

o r d e r t o a d e q u a t e l y p r e p a r e h i s d e f e n s e . 

A l t h o u g h q u i t e l e n g t h y , b e c a u s e o f i t s r e l e v a n c e t o t h e 

p r e s e n t c a s e , we q u o t e e x t e n s i v e l y f r o m G r a y s o n : 

"On a p p e a l , t h e a p p e l l a n t c i t e s t h e U n i t e d 
S t a t e s Supreme C o u r t ' s d e c i s i o n i n B r i t t v. N o r t h  
C a r o l i n a , 404 U.S. 226, 92 S.Ct. 431, 30 L.Ed. 2d 
400 ( 1 9 7 1 ) , t o s u p p o r t h i s argument t h a t he was 
e n t i t l e d t o t h e s e t r a n s c r i p t s . 

"'The U n i t e d S t a t e s Supreme C o u r t i n B r i t t  
v. N o r t h C a r o l i n a , 404 U.S. 226, 92 S.Ct. 
431, 30 L.Ed. 2d 400 ( 1 9 7 1 ) , r u l e d t h a t a 
s t a t e must p r o v i d e an i n d i g e n t d e f e n d a n t 
w i t h a t r a n s c r i p t o f h i s e a r l i e r t r i a l i f 
a t r a n s c r i p t i s needed f o r an e f f e c t i v e 
d e f e n s e . The B r i t t c o u r t r e c o g n i z e d t h a t 
w h e t h e r t h e r e q u e s t f o r a f r e e t r a n s c r i p t 
s h o u l d be g r a n t e d depends on two f a c t o r s : 
(1) t h e v a l u e o f t h e t r a n s c r i p t t o t h e 
d e f e n d a n t and (2) t h e a v a i l a b i l i t y o f 
a l t e r n a t i v e means w h i c h w o u l d f u l f i l l t h e 
same f u n c t i o n as a t r a n s c r i p t . The C o u r t 
i n d i c a t e d t h a t , as t o t h e f i r s t f a c t o r , t h e 
d e f e n d a n t need n o t show t h a t a t r a n s c r i p t 
o f h i s e a r l i e r t r i a l w o u l d be v a l u a b l e t o 
him: 

"'"...Our c a s e s have c o n s i s t e n t l y 
r e c o g n i z e d t h e v a l u e t o a 
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d e f e n d a n t o f a t r a n s c r i p t o f 
p r i o r p r o c e e d i n g s , w i t h o u t 
r e q u i r i n g a s h o w i n g o f need 
t a i l o r e d t o t h e f a c t s o f t h e 
p a r t i c u l a r c a s e . . . . [ E ] v e n i n t h e 
a b s e n c e o f s p e c i f i c a l l e g a t i o n s 
i t can o r d i n a r i l y be assumed t h a t 
a t r a n s c r i p t o f a p r i o r m i s t r i a l 
w o u l d be v a l u a b l e t o t h e 
d e f e n d a n t i n a t l e a s t two ways: 
as a d i s c o v e r y d e v i c e i n 
p r e p a r a t i o n f o r t r i a l , and as a 
t o o l a t t h e t r i a l i t s e l f f o r t h e 
impeachment o f p r o s e c u t i o n 
w i t n e s s e s . " (Emphasis added, 
f o o t n o t e o m i t t e d . ) 404 U.S. 228, 
92 S.Ct. 434, 30 L.Ed. 2d 404.' 

" P e o p l e v. Brown, 126 M i c h . App. 7 63, 765-66, 337 
N.W. 2d 915, 916-17 ( 1 9 8 3 ) . However, t h e M i c h i g a n 
c o u r t i n P e o p l e v. Brown d e t e r m i n e d t h a t t h e h o l d i n g 
i n B r i t t v. N o r t h C a r o l i n a , s u p r a , d i d n o t a p p l y t o 
t h e c a s e b e f o r e i t b e c a u s e t h e c i r c u m s t a n c e s were 
f a c t u a l l y d i s t i n g u i s h a b l e . The Brown c o u r t s t a t e d : 

" ' T h i s c a s e , however, i s d i s t i n g u i s h a b l e 
f r o m B r i t t i n a c r i t i c a l r e s p e c t . I n B r i t t , 
t h e d e f e n d a n t r e q u e s t e d a t r a n s c r i p t o f h i s 
own e a r l i e r t r i a l . I n t h i s c a s e , t h e 
d e f e n d a n t a s k e d f o r a c o p y o f t h e 
t r a n s c r i p t o f h e r c o d e f e n d a n t ' s t r i a l . A 
s i t u a t i o n s i m i l a r t o t h e one we c o n f r o n t i n 
t h e i n s t a n t c a s e , however, was p r e s e n t e d t o 
t h i s C o u r t i n P e o p l e v. K e l l e y , 49 M i c h . 
App. 720, 212 N.W. 2d 750 ( 1 9 7 3 ) . I n 
K e l l e y , t h r e e men, C l a r k , H a l l and 
K u y k e n d a l l , were c o n v i c t e d o f t h e murder o f 
D a v i d L i p t o n . A t t h e t r i a l , s e v e r a l 
w i t n e s s e s t e s t i f i e d , i n c l u d i n g Sue 
V a l e n t i n e who saw t h e a s s a i l a n t s s e c o n d s 
b e f o r e t h e m u r d e r . S u b s e q u e n t l y , t h e 
c o n v i c t i o n s were v a c a t e d on t h e 
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p r o s e c u t o r ' s m o t i o n and t h e murder 
i n v e s t i g a t i o n was r e o p e n e d . F i v e p e r s o n s , 
i n c l u d i n g t h e d e f e n d a n t , were t h e n c h a r g e d 
w i t h t h e m u r d e r . The d e f e n d a n t was t r i e d 
s e p a r a t e l y f r o m t h e o t h e r f o u r and a f t e r 
t h e p e o p l e had s e c u r e d t h e i r c o n v i c t i o n s . 
P r i o r t o h i s t r i a l , t h e d e f e n d a n t moved f o r 
t h e p r o d u c t i o n o f t h e t r a n s c r i p t o f t h e 
t r i a l o f t h e o r i g i n a l t h r e e s u s p e c t s . O n l y 
t h e t e s t i m o n y o f Sue V a l e n t i n e was 
p r o d u c e d . The d e f e n d a n t was l a t e r c o n v i c t e d 
o f t h e m u r d e r . On a p p e a l , t h e d e f e n d a n t 
a r g u e d t h a t t h e f a i l u r e t o p r o d u c e t h e 
e n t i r e t r a n s c r i p t was e r r o r . T h i s C o u r t 
d i s a g r e e d , r e a s o n i n g as f o l l o w s : 

"'"[W]e p e r c e i v e t h e p r i o r 
t e s t i m o n y s o u g h t , b u t n o t 
p r o d u c e d , d i d n o t e s t a b l i s h 
c r i m i n a t i o n o f d e f e n d a n t , b u t 
o n l y t h e c o r p u s d e l i c t i o f t h e 
i n c i d e n t , an i s s u e w h i c h d e f e n s e 
c o u n s e l p r a c t i c a l l y c o n c e d e d a t 
t h e o u t s e t o f t r i a l . M o r e o v e r , 
t h e t e s t i m o n y d e f e n d a n t s o u g h t t o 
be p r o d u c e d d i d n o t even 
c r i m i n a t e C l a r k , H a l l , o r 
K u y k e n d a l l . Of t h o s e who 
t e s t i f i e d i n b o t h t r i a l s , o n l y 
Sue V a l e n t i n e ' s t e s t i m o n y t e n d e d 
t o e s t a b l i s h t h e g u i l t o f any 
p a r t i c u l a r p e r s o n . T h o r o u g h 
e x a m i n a t i o n o f t h e r e c o r d r e v e a l s 
d e f e n s e c o u n s e l was w e l l v e r s e d 
i n t h e d e t a i l s o f t h e e v i d e n c e 
p r o d u c e d i n t h e p r i o r t r i a l , and 
we a r e n o t s a t i s f i e d t h a t 
t r a n s c r i p t i o n o f t h e t e s t i m o n y 
t h e r e a d d u c e d was t h e o n l y means 
f o r o b t a i n i n g t h a t i n f o r m a t i o n . 

f l I f l 
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"'"[W]e d e c l i n e t o r u l e t h a t 
p r o d u c t i o n o f p r i o r t e s t i m o n y 
e s t a b l i s h i n g a r a t h e r mundane 
c o r p u s d e l i c t i o f t h e same c r i m e 
i n a n o t h e r c a s e a g a i n s t a n o t h e r 
d e f e n d a n t i s n e c e s s a r y i n o r d e r 
t o p r o v e a s u b s e q u e n t d e f e n d a n t 
w i t h a f a i r t r i a l . " 

" ' I n e f f e c t , t h e K e l l e y C o u r t , w h i c h 
e x a m i n e d t h e v a l u e t h a t t h e t r a n s c r i p t 
w o u l d have t o t h e d e f e n d a n t , abandoned 
B r i t t ' s p r e s u m p t i o n t h a t a r e q u e s t e d 
t r a n s c r i p t w o u l d be v a l u a b l e t o t h e 
d e f e n d a n t . K e l l e y seems t o r e q u i r e a 
p a r t i c u l a r i z e d s h o w i n g o f need where a 
d e f e n d a n t r e q u e s t s a t r a n s c r i p t o f a 
p r o c e e d i n g h e l d i n a c a s e t o w h i c h he was 
n o t a p a r t y . 

"'The p r e s e n t c a s e i s d i s t i n g u i s h a b l e 
f r o m K e l l e y . H e r e , t h e d e f e n d a n t r e q u e s t e d 
a t r a n s c r i p t o f t h e t r i a l o f h e r 
c o d e f e n d a n t . C l a r k , H a l l and K u y k e n d a l l , 
h owever, were n o t K e l l e y ' s c o d e f e n d a n t s , 
even t h o u g h t h e y were c h a r g e d w i t h t h e same 
c r i m e . N e v e r t h e l e s s , c o u r t s i n o t h e r 
j u r i s d i c t i o n s have r e q u i r e d a s h o w i n g o f 
p a r t i c u l a r i z e d need where a d e f e n d a n t 
r e q u e s t s a t r a n s c r i p t o f a p r o c e e d i n g 
i n v o l v i n g a c o d e f e n d a n t . The p o s i t i o n t a k e n 
by t h e C o u r t i n S t a t e v. R a z i n h a , 123 A r i z . 
355, 358, 599 P.2d 8 08 , 81 1 (App. C t . 
1 9 7 9 ) , i s t y p i c a l : 

"'"We do n o t b e l i e v e a c o n t e n t i o n 
t h a t t h e t r a n s c r i p t o f t h e t r i a l 
o f a t h i r d p e r s o n i s needed 
b e f o r e an e f f e c t i v e d e f e n s e can 
be r e j e c t e d o u t o f hand m e r e l y by 
s a y i n g t h a t no c a s e has so h e l d . 
I n s t e a d , t h e t w o - p r o n g e d t e s t o f 
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n e c e s s i t y s e t f o r t h i n B r i t t must 
be a p p l i e d t o t h e f a c t s . However, 
t h e f i r s t p r o n g o f t h e t e s t , t h e 
v a l u e t o t h e d e f e n d a n t , c a n n o t be 
assumed as i t was i n B r i t t . T h e r e 
must be a s h o w i n g o f s p e c i f i c 
n e e d . A mere s h o w i n g t h a t t h e 
p r i o r t r i a l was t h a t o f a 
c o - d e f e n d a n t i s n o t s u f f i c i e n t . 
[ C i t a t i o n s o m i t t e d . ] The r e a s o n 
f o r d i s t i n g u i s h i n g b e t ween t h e 
B r i t t s i t u a t i o n , a p r i o r 
m i s t r i a l , and a s i t u a t i o n 
a n a l o g o u s t o t h e one h e r e , a 
t r i a l o f a c o - d e f e n d a n t , i s t h a t 
t h e w i t n e s s e s may n o t be common. 
Even i f t h e y a r e , t h e i r t e s t i m o n y 
as t o t h e c o - d e f e n d a n t may d i f f e r 
g r e a t l y f r o m t h e i r p r o p o s e d 
t e s t i m o n y c o n c e r n i n g t h e 
d e f e n d a n t ' s p a r t i n t h e c r i m e , 
d e p e n d i n g upon t h e c i r c u m s t a n c e s 
o f e a c h c a s e . " 

"'We a g r e e and h o l d t h a t where a 
d e f e n d a n t r e q u e s t e d t h a t t h e s t a t e p r o v i d e 
him w i t h a f r e e t r a n s c r i p t o f t h e s e p a r a t e 
t r i a l o f a c o d e f e n d a n t , t h e d e f e n d a n t must 
show t h a t t h a t t r a n s c r i p t w i l l be v a l u a b l e 
t o h im. 

" ' I n t h e p r e s e n t c a s e , d e f e n d a n t d i d 
n o t show i n t h e t r i a l c o u r t and does n o t 
show on a p p e a l how t h e t r a n s c r i p t o f t h e 
A u d i s o n t r i a l w o u l d have a s s i s t e d i n t r i a l 
p r e p a r a t i o n o r i m p e a c h i n g w i t n e s s e s . 
T h e r e f o r e , we h o l d t h a t t h e t r i a l c o u r t d i d 
n o t e r r i n d e n y i n g d e f e n d a n t ' s m o t i o n f o r 
t h e p r o d u c t i o n o f p o r t i o n s o f t h e A u d i s o n 
t r i a l t r a n s c r i p t . 
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"126 M i c h . App. a t 766-69, 337 N.W. 2d a t 917-18. 
Thus, where a d e f e n d a n t r e q u e s t e d a t r a n s c r i p t o f a 
p r o c e e d i n g i n v o l v i n g a c o d e f e n d a n t , t o w h i c h he was 
n o t a p a r t y , a number o f j u r i s d i c t i o n s have r e q u i r e d 
a s h o w i n g o f p a r t i c u l a r i z e d need. See P e o p l e v.  
R u s s e l l , 7 I l l . App. 3d 850, 289 N.E. 2d 106 (1972) 
( h o l d i n g t h a t a d e f e n d a n t was e n t i t l e d t o a 
t r a n s c r i p t o f t h e t r i a l o f c o d e f e n d a n t s who were 
t r i e d t o g e t h e r and c o n v i c t e d , where one o f t h e 
c o n v i c t i o n s was r e v e r s e d on t h e g r o u n d o f r e a s o n a b l e 
d o u b t ) . 

" S i m i l a r l y , i n S t a t e v. T i s o n , 129 A r i z . 526, 
633 P. 2d 335 ( 1 9 8 1 ) , t h e a p p e l l a n t c l a i m e d t h a t t h e 
t r i a l c o u r t e r r e d by d e n y i n g h i s r e q u e s t f o r 
t r a n s c r i p t s o f an a c c o m p l i c e ' s t r i a l c o n d u c t e d 
i m m e d i a t e l y p r i o r t o t h e a p p e l l a n t ' s t r i a l , where 
t h e a c c o m p l i c e had been c h a r g e d w i t h t h e same 
s u b s t a n t i v e c h a r g e s made a g a i n s t t h e a p p e l l a n t . The 
Supreme C o u r t o f A r i z o n a d i s t i n g u i s h e d t h a t c a s e 
f r o m B r i t t v. N o r t h C a r o l i n a , s u p r a , s t a t i n g t h a t , 
b e c a u s e t h e i n d i g e n t d e f e n d a n t was r e q u e s t i n g a 
t r a n s c r i p t o f a c o d e f e n d a n t ' s t r i a l , he s h o u l d have 
shown a s p e c i f i c need. M o r e o v e r , t h e C o u r t i n S t a t e  
v. T i s o n n o t e d t h e B r i t t C o u r t ' s d e c i s i o n t o a f f i r m 
t h e l o w e r c o u r t ' s judgment a l t h o u g h t h e d e f e n d a n t 
d i d n o t r e c e i v e t h e t r a n s c r i p t s , was b a s e d on t h e 
a v a i l a b i l i t y o f an a l t e r n a t i v e s u b s t a n t i a l l y 
e q u i v a l e n t t o a t r a n s c r i p t , and f o u n d t h a t t h e 
e v i d e n c e i n i t s c a s e i n d i c a t e d t h a t t h e t r a n s c r i p t 
was n o t a v a i l a b l e t o anyone b e c a u s e no t r a n s c r i p t 
had been p r e p a r e d b e f o r e t h e a p p e l l a n t ' s t r i a l . The 
Supreme C o u r t o f A r i z o n a h e l d as f o l l o w s : 

"'The U n i t e d S t a t e s Supreme C o u r t i n B r i t t  
v. N o r t h C a r o l i n a , 404 U.S. 226, 92 S.Ct. 
431, 30 L.Ed. 2d 400 ( 1 9 7 1 ) , h e l d t h a t an 
i n d i g e n t d e f e n d a n t must be p r o v i d e d w i t h 
t r a n s c r i p t s o f a p r i o r t r i a l t h a t ended i n 
a m i s t r i a l w i t h o u t s h o w i n g a s p e c i f i c n e e d. 
The n e c e s s i t y o f t h e t r a n s c r i p t s t o an 
e f f e c t i v e d e f e n s e was t o be p r e s u m e d . But 
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i n an a n a l o g o u s s i t u a t i o n , t h e C o u r t 
t h r o u g h J u s t i c e R e h n q u i s t s a i d : 

" ' " . . . [ T ] h e f a c t t h a t a 
p a r t i c u l a r s e r v i c e m i g h t be o f 
b e n e f i t t o an i n d i g e n t d e f e n d a n t 
does n o t mean t h a t t h e s e r v i c e i s 
c o n s t i t u t i o n a l l y r e q u i r e d . The 
d u t y o f t h e S t a t e u n d e r o u r c a s e s 
i s n o t t o d u p l i c a t e t h e l e g a l 
a r s e n a l t h a t may be p r i v a t e l y 
r e t a i n e d by a c r i m i n a l d e f e n d a n t 
i n a c o n t i n u i n g e f f o r t t o r e v e r s e 
h i s c o n v i c t i o n , b u t o n l y t o 
a s s u r e t h e i n d i g e n t d e f e n d a n t an 
a d e q u a t e o p p o r t u n i t y t o p r e s e n t 
h i s c l a i m s f a i r l y i n t h e c o n t e x t 
o f t h e S t a t e ' s a p p e l l a t e 
p r o c e s s . " Ross v. M o f f i t t , 417 
U.S. 600, 616, 94 S.Ct. 2437, 
2447, 41 L.Ed. 2d 341 ( 1 9 7 4 ) . " 

"'Hence, when t h e i n d i g e n t d e f e n d a n t 
r e q u e s t s a t r a n s c r i p t o f a c o - d e f e n d a n t ' s 
t r i a l , i t s n e c e s s i t y t o an e f f e c t i v e 
d e f e n s e i s n o t pres u m e d . R a t h e r , a 
d e f e n d a n t must show s p e c i f i c need. S t a t e v.  
R a z i n h a , 123 A r i z . 355, 359, 599 P.2d 808 
(App. C t . 1 9 7 9 ) . I n d i s t i n g u i s h i n g B r i t t , 
t h e c o u r t i n S t a t e v. R a z i n h a s a i d : 

"'"The r e a s o n f o r d i s t i n g u i s h i n g 
b e t w een t h e B r i t t s i t u a t i o n , a 
p r i o r m i s t r i a l , and a s i t u a t i o n 
a n a l o g o u s t o t h e one h e r e , a 
t r i a l o f a c o - d e f e n d a n t , i s t h a t 
t h e w i t n e s s e s may n o t be common. 
Even i f t h e y a r e , t h e i r t e s t i m o n y 
as t o t h e c o - d e f e n d a n t may d i f f e r 
g r e a t l y f r o m t h e i r p r o p o s e d 
t e s t i m o n y c o n c e r n i n g t h e 
d e f e n d a n t ' s p a r t i n t h e c r i m e , 
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d e p e n d i n g upon t h e c i r c u m s t a n c e s 
o f e a c h c a s e . " 123 A r i z . a t 358, 
599 P.2d 808. 

" ' W h i l e t h e w i t n e s s e s were t h e same i n 
G r e e n a w a l t ' s and a p p e l l a n t ' s t r i a l s , t h e r e 
must s t i l l be a s h o w i n g o f s p e c i f i c n e e d. 
No s u c h need was e s t a b l i s h e d . A p p e l l a n t d i d 
n o t and does n o t on a p p e a l e l a b o r a t e on how 
t h e t r a n s c r i p t s w o u l d have a s s i s t e d i n 
e i t h e r t r i a l p r e p a r a t i o n o r i m p e a c h i n g 
w i t n e s s e s . 

"'More i m p o r t a n t , as s t a t e d i n S t a t e  
v. L i t t l e s , 123 A r i z . 427, 429, 600 P.2d 40 
(App. 1 9 7 9 ) : 

" ' " B r i t t does n o t s t a n d f o r t h e 
p r o p o s i t i o n t h a t an i n d i g e n t 
d e f e n d a n t i s a b s o l u t e l y e n t i t l e d 
t o a t r a n s c r i p t o f t h e p r i o r 
p r o c e e d i n g s u n d e r a l l 
c i r c u m s t a n c e s . I t i s o n l y where 
t h e t r a n s c r i p t i s a v a i l a b l e t o 
o t h e r s f o r a p r i c e t h a t t h e 
p r i n c i p l e s o f B r i t t a p p l y . H e r e , 
t h e t r a n s c r i p t was n o t a v a i l a b l e 
t o a nyone. We do n o t b e l i e v e t h a t 
u n d e r t h e c i r c u m s t a n c e s t h e t r i a l 
c o u r t was r e q u i r e d t o d e l a y t h e 
t r i a l some unknown t i m e i n t h e 
f u t u r e i n o r d e r t o s e c u r e t h e 
t r a n s c r i p t . " 

"'Randy G r e e n a w a l t ' s t r i a l was 
c o m p l e t e d on F e b r u a r y 16, 1979. A p p e l l a n t ' s 
t r i a l commenced F e b r u a r y 20, 1 97 9 and ended 
F e b r u a r y 27. I t a p p e a r s t h e t r a n s c r i p t s o f 
G e e n a w a l t ' s t r i a l were n o t p r e p a r e d and 
a v a i l a b l e u n t i l May 4, 1979. The 
t r a n s c r i p t s n o t b e i n g a v a i l a b l e t o o t h e r s , 
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t h e y were n o t r e q u i r e d t o be p r o v i d e d t o 
a p p e l l a n t . ' 

" S t a t e v. T i s o n , 129 A r i z . a t 540-41, 633 P.2d a t 
349-50. 

" I n t h e p r e s e n t c a s e , t h e a p p e l l a n t ' s t r i a l 
b egan on J a n u a r y 29, 1996; he had made h i s r e q u e s t 
f o r t h e t r a n s c r i p t s on O c t o b e r 16, 1995. T h i s 
C o u r t ' s r e c o r d s i n d i c a t e t h a t t h e t r a n s c r i p t s o f t h e 
a p p e l l a n t ' s a c c o m p l i c e s were c o m p l e t e d and s u b m i t t e d 
t o t h i s C o u r t on t h e f o l l o w i n g d a t e s : T r a c e Duncan 
on O c t o b e r 23, 1996; Kenny L o g g i n s on J a n u a r y 13, 
1997; and L o u i s M angione on November 20, 1996. Thus, 
t h e r e c o r d s t h e a p p e l l a n t s o u g h t were n o t a v a i l a b l e 
f o r a t l e a s t a y e a r f o l l o w i n g h i s r e q u e s t . 

" I n A l a b a m a , t h i s C o u r t has p r e v i o u s l y d e c l i n e d 
t o a p p l y B r i t t v. N o r t h C a r o l i n a , s u p r a , b e y o n d t h e 
c i r c u m s t a n c e s w h e r e i n an i n d i g e n t r e q u e s t e d a c o p y 
o f t h e t r a n s c r i p t o f h i s p r i o r p r o c e e d i n g s where t h e 
t r a n s c r i p t was shown t o be v a l u a b l e t o t h e d e f e n s e 
and a f u n c t i o n a l a l t e r n a t i v e e x i s t e d . I n M c K i n n e y v.  
S t a t e , 665 So.2d 209 ( A l a . C r . A p p . 1 9 9 5 ) , t h e 
a p p e l l a n t , a j u v e n i l e b e i n g p r o s e c u t e d as an a d u l t , 
had r e q u e s t e d f u n d s t o s e c u r e a t r a n s c r i p t o f h i s 
j u v e n i l e t r a n s f e r h e a r i n g . T h i s C o u r t f o u n d no e r r o r 
i n t h e t r i a l c o u r t ' s d e n i a l o f t h e a p p e l l a n t ' s 
r e q u e s t b e c a u s e t h e r e c o r d i n d i c a t e d t h a t t h e 
a p p e l l a n t had a c c e s s t o , y e t had f a i l e d t o t a k e 
a d v a n t a g e o f , a l t e r n a t i v e s t o t h e r e q u e s t e d 
t r a n s c r i p t . M o r e o v e r , t h e C o u r t n o t e d t h a t t h e r e was 
no i n d i c a t i o n t h a t t h e p r i o r p r o c e e d i n g s were 
t r a n s c r i b e d , b e c a u s e R u l e 2 0 ( A ) , A l a . R . J u v . P . , does 
n o t r e q u i r e a c o u r t r e p o r t e r a t t h e s e p r o c e e d i n g s . 
I n a r r i v i n g a t t h i s d e c i s i o n , t h i s C o u r t s t a t e d : 

" ' A l t h o u g h B r i t t p r o v i d e s t h a t t h e v a l u e t o 
t h e d e f e n s e o f a t r a n s c r i p t o f p r i o r 
p r o c e e d i n g s may u s u a l l y be p resumed, t h i s 
c o u r t has n o t e x t e n d e d t h e r a t i o n a l e o f 
B r i t t so f a r as t o r e c o g n i z e t h e v a l u e t h a t 
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a t r a n s c r i p t o f p r o c e e d i n g s i n j u v e n i l e 
c o u r t may have i n e v e r y c a s e where a 
d e f e n d a n t i s t r a n s f e r r e d t o t h e c i r c u i t 
c o u r t f o r t r i a l as an a d u l t . A j u v e n i l e 
t r a n s f e r h e a r i n g i s i n t h e n a t u r e o f a 
p r e l i m i n a r y h e a r i n g . O.M. v. S t a t e , 595 So. 
2d 514, 517 ( A l a . C r . App. 1 9 9 1 ) , c e r t . 
q u a s h e d , 595 So. 2d 528 ( A l a . 1 9 9 2 ) . T h i s 
c o u r t has h e l d " [ a ] n i n d i g e n t d e f e n d a n t i s 
n o t e n t i t l e d t o a f r e e t r a n s c r i p t o f t h e 
t e s t i m o n y t a k e n a t h i s p r e l i m i n a r y 
h e a r i n g . " L e o n a r d v. S t a t e , 369 So. 2d 873, 
875 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 369 So. 
2d 877 ( A l a . 1 9 7 9 ) . ' 

"665 So.2d a t 211. 

" S i m i l a r l y , i n t h e i n s t a n t c a s e , t h e r e was no 
e r r o r i n t h e t r i a l c o u r t ' s f a i l u r e t o a p p l y B r i t t v.  
N o r t h C a r o l i n a t o a s i t u a t i o n where a d e f e n d a n t i s 
s e e k i n g t o o b t a i n t h e t r a n s c r i p t s o f t h e t r i a l s o f 
h i s c o d e f e n d a n t s . I f t h e s e t r a n s c r i p t s were t o 
c o n t a i n e x c u l p a t o r y i n f o r m a t i o n , t h e n t h e a p p e l l a n t 
w o u l d c e r t a i n l y be e n t i t l e d t o t h a t i n f o r m a t i o n 
u n d e r B r a d y v. M a r y l a n d , 373 U.S. 83, 83 S.Ct. 1194, 
10 L.Ed. 2d 215 ( 1 9 6 3 ) . T h e r e i s no i n d i c a t i o n on 
a p p e a l , however, t h a t t h e s e t r a n s c r i p t s c o n t a i n e d 
any e x c u l p a t o r y i n f o r m a t i o n . M o r e o v e r , t h e t r i a l 
c o u r t s u g g e s t e d t h a t t h e a p p e l l a n t c o u l d have u s e d 
t a p e s o f t h e s e p r o c e e d i n g s as an a l t e r n a t i v e . The 
a p p e l l a n t has made no s h o w i n g o f any p a r t i c u l a r i z e d 
n eed f o r t h e s e t r a n s c r i p t s , and as t h e y were n o t 
c o m p l e t e d p r i o r t o t h e a p p e l l a n t ' s t r i a l , t h e y were 
n o t a v a i l a b l e t o e i t h e r p a r t y a t any p r i c e . F o r 
t h e s e r e a s o n s , t h e r e was no e r r o r by t h e t r i a l c o u r t 
i n d e n y i n g t h e a p p e l l a n t ' s m o t i o n . " 

G r a y s o n , 824 So. 2d a t 823-27 ( f o o t n o t e o m i t t e d ) . 

C o n t r a r y t o P h i l l i p s ' s a s s e r t i o n , t h e p r o s e c u t o r and 

d e f e n s e c o u n s e l i n t h i s c a s e were n o t on " u n e q u a l f o o t i n g " 
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w i t h r e g a r d t o a c c e s s t o t h e t r a n s c r i p t . T h i s C o u r t ' s r e c o r d s 

i n d i c a t e t h a t D o s t e r ' s r e c o r d on a p p e a l was f i l e d w i t h t h i s 

C o u r t on A u g u s t 3, 2007, w e l l a f t e r P h i l l i p s ' s t r i a l c o n c l u d e d 

i n M a r c h 2007. A c c o r d i n g l y , t h e t r a n s c r i p t s f r o m D o s t e r ' s 

t r i a l were n o t a v a i l a b l e t o e i t h e r p a r t y b e f o r e P h i l l i p s ' s 

t r i a l " a t any p r i c e . " G r a y s o n , 824 a t 827. 

F u r t h e r m o r e , b e c a u s e P h i l l i p s was s e e k i n g t h e t r i a l 

t r a n s c r i p t o f h i s c o d e f e n d a n t , t h e v a l u e o f t h e t r a n s c r i p t t o 

P h i l l i p s ' s d e f e n s e w i l l n o t be presumed as i t w o u l d have been 

i f P h i l l i p s were s e e k i n g a t r a n s c r i p t f r o m a p r i o r m i s t r i a l i n 

w h i c h he were t h e d e f e n d a n t . Thus, b e c a u s e t h e p r e s u m p t i o n 

a f f o r d e d an i n d i g e n t d e f e n d a n t s e e k i n g a t r a n s c r i p t o f h i s own 

p r i o r t r i a l i s n o t a p p l i c a b l e h e r e , P h i l l i p s had t h e b u r d e n o f 

e s t a b l i s h i n g t h e v a l u e o f t h e t r a n s c r i p t t o h i s d e f e n s e . 

P h i l l i p s has made "no p a r t i c u l a r i z e d need f o r t h e s e 

t r a n s c r i p t s " on t h i s a p p e a l . G r a y s o n , 824 So. 2d a t 828. T h e r e 

i s no i n d i c a t i o n t h a t t h o s e t r a n s c r i p t s c o n t a i n e d any 

e x c u l p a t o r y i n f o r m a t i o n . As t h e p r o s e c u t o r i n d i c a t e d i n t h e 

m o t i o n h e a r i n g , t h e p r o s e c u t i o n was u n d e r a c o n t i n u i n g d u t y t o 

d i s c l o s e any e x c u l p a t o r y i n f o r m a t i o n t o t h e d e f e n s e , and t h e r e 
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i s no a s s e r t i o n w i t h r e g a r d t o t h i s i s s u e t h a t t h e p r o s e c u t o r 

f a i l e d t o c o m p l y w i t h t h i s d u t y . 

F u r t h e r m o r e , t h e r e i s no i n d i c a t i o n t h a t t h e t r a n s c r i p t 

i t s e l f c o n t a i n e d any e x c u l p a t o r y i n f o r m a t i o n . A c c o r d i n g t o 

t h e d i s c u s s i o n s t h a t t o o k p l a c e r e g a r d i n g t h i s m o t i o n , much o f 

t h e f o r e n s i c r e p o r t s were a d m i t t e d w i t h o u t t e s t i m o n y , by 

s t i p u l a t i o n o f t h e p a r t i e s . Thus, t h e r e w o u l d be no t r a n s c r i p t 

o f a w i t n e s s ' s t e s t i m o n y r e g a r d i n g t h o s e r e p o r t s t o use f o r 

p o s s i b l e impeachment p u r p o s e s i n P h i l l i p s ' s t r i a l . 

L a s t , we n o t e t h a t one o r b o t h d e f e n s e c o u n s e l were 

a p p a r e n t l y p r e s e n t d u r i n g p o r t i o n s o f D o s t e r ' s t r i a l and 

p u r p o r t e d l y t o o k n o t e s r e g a r d i n g t h e p r o c e e d i n g s , and t h e r e i s 

no i n d i c a t i o n t h a t t h e c i r c u i t c o u r t w o u l d have p r o h i b i t e d 

d e f e n s e c o u n s e l f r o m r e f e r e n c i n g t h e i r n o t e s d u r i n g P h i l l i p s ' s 

t r i a l . Thus, t h e r e was an a l t e r n a t i v e t o D o s t e r ' s t r i a l 

t r a n s c r i p t . C o n t r a s t Q u i c k v. S t a t e , 825 So. 2d 246 ( A l a . 

C r i m . A p p . ) , c e r t . d e n i e d , 825 So. 2d 263 ( A l a . 2 0 0 1 ) . ( T r i a l 

c o u r t d e n i e d d e f e n s e c o u n s e l ' s r e q u e s t f o r t r a n s c r i p t s f r o m 

Q u i c k ' s f o r m e r t r i a l t h a t ended i n m i s t r i a l , b u t t r i a l c o u r t 

w o u l d n o t a l l o w d e f e n s e c o u n s e l t o use n o t e s f r o m p r i o r t r i a l 
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t o i m p e a c h w i t n e s s e s ; t h u s , d e f e n s e d i d n o t have a d e q u a t e 

a l t e r n a t i v e t o t r a n s c r i p t ) . 

F o r t h e s e r e a s o n s , t h e c i r c u i t c o u r t d i d n o t e r r i n 

r e f u s i n g t o c o n t i n u e t h e t r i a l p e n d i n g c o m p l e t i o n o f 

P h i l l i p s ' s a c c o m p l i c e ' s t r i a l t r a n s c r i p t . 

IV. 

P h i l l i p s c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 

h i s p r e t r i a l " M o t i o n t o R e q u i r e D i s c l o s u r e o f Any and A l l 

I n f o r m a t i o n C o n c e r n i n g P r o s p e c t i v e J u r o r s t h a t May Be 

F a v o r a b l e t o t h e D e f e n s e , " i n w h i c h he e s s e n t i a l l y r e q u e s t e d 

t h a t t h e S t a t e f u r n i s h him any i n f o r m a t i o n t h a t w o u l d r e n d e r 

a p r o s p e c t i v e j u r o r u n f i t t o s e r v e . P h i l l i p s a s s e r t s t h a t t h e 

c i r c u i t c o u r t ' s d e n i a l o f h i s m o t i o n " e n a b l e d t h e D i s t r i c t 

A t t o r n e y t o w i t h h o l d i n f o r m a t i o n a b o u t j u r o r s and r e l y on t h a t 

w i t h h e l d i n f o r m a t i o n i n s t r i k i n g t h e m . " 1 7 

" ' T h i s c o u r t has h e l d t h a t a r r e s t and 
c o n v i c t i o n r e c o r d s o f p o t e n t i a l j u r o r s do 
n o t q u a l i f y as t h e t y p e o f d i s c o v e r a b l e 
e v i d e n c e t h a t f a l l s w i t h i n t h e s c o p e o f 
B r a d y [ v. M a r y l a n d , 373 U.S. 83, 83 S. C t . 
1194, 10 L. Ed. 2d 215 (1963) ] and t h a t a 
t r i a l c o u r t w i l l n o t be h e l d i n e r r o r f o r 
d e n y i n g an a p p e l l a n t ' s m o t i o n t o d i s c o v e r 
s u c h d o c u m e n t s . S l i n k e r v. S t a t e , 344 So. 

1 7 T h i s argument was p r e s e n t e d i n I s s u e I I I i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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2d 1264 ( A l a . C r . App. 1 9 7 7 ) . C f . , C l i f t o n  
v. S t a t e , 545 So. 2d 173 ( A l a . C r . App. 
1988) ( t h e n o n d i s c l o s e d e v i d e n c e was n o t 
e x c u l p a t o r y , t h u s B r a d y was i n a p p l i c a b l e ) . 
I n o t h e r w o r d s , t h e a p p e l l a n t does n o t have 
an a b s o l u t e r i g h t t o t h e d i s c l o s u r e o f t h e 
a r r e s t and c o n v i c t i o n r e c o r d s o f 
p r o s p e c t i v e j u r o r s . See S l i n k e r , s u p r a . 
C f . , D a v i s v. S t a t e , 554 So. 2d 1094 ( A l a . 
C r . App. 1984 ), a f f ' d , 554 So. 2d 1111 
( A l a . 1 9 8 9 ) , r e h e a r i n g o v e r r u l e d , 569 So. 
2d 738 ( A l a . 1 9 9 0 ) , c e r t . d e n i e d , 498 U.S. 
1127, 111 S. C t . 1091, 112 L. Ed.2d 1196 
(1991) ( d e f e n d a n t i s n o t e n t i t l e d t o t h e 
g e n e r a l d i s c l o s u r e o f t h e c r i m i n a l r e c o r d s 
o f t h e s t a t e ' s w i t n e s s e s ) ; W r i g h t v. S t a t e , 
424 So. 2d 684 ( A l a . C r . App. 1983) (no 
a b s o l u t e r i g h t t o d i s c l o s u r e o f c r i m i n a l 
r e c o r d s o f s t a t e ' s w i t n e s s e s ) . ' 

" ' S e v e r a l j u r i s d i c t i o n s have s i m i l a r l y 
h e l d . See, e.g., P e o p l e v. M u r t i s h a w , 29 
C a l . 3d 733, 175 C a l . R p t r . 738, 631 P. 2d 
446 ( 1 9 8 1 ) , c e r t . d e n i e d , 455 U.S. 922, 102 
S.Ct. 1280, 71 L. Ed.2d 464 (1982) ( t r i a l 
j u d g e has d i s c r e t i o n a r y a u t h o r i t y t o p e r m i t 
d e f e n s e a c c e s s t o j u r y r e c o r d s ) ; Moon v.  
S t a t e , 258 Ga. 748 , 375 S. E.2d 442 (1 9 8 8 ) , 
c e r t . d e n i e d , 499 U.S. 982, 111 S.Ct. 1638, 
113 L.Ed.2d 733 (1991) ( t r i a l c o u r t d i d n o t 
e r r i n d e n y i n g d e f e n d a n t ' s m o t i o n f o r 
p r e t r i a l d i s c o v e r y o f s t a t e ' s j u r o r 
i n f o r m a t i o n r e c o r d s ) ; S t a t e v. W i g g i n s , 556 
So.2d 622 ( L a . App. 1990) ( d e f e n d a n t i s n o t 
n e c e s s a r i l y e n t i t l e d t o " r a p s h e e t s " o f 
p r o s p e c t i v e j u r o r s ) ; S t a t e v. W e i l a n d , 540 
So.2d 1288 ( L a . App. 1989) ( d e f e n d a n t i s 
n o t e n t i t l e d t o r a p s h e e t s o f p r o s p e c t i v e 
j u r o r s b e c a u s e t h o s e r e c o r d s a r e u s e f u l t o 
s t a t e i n i t s d e s i r e t o c h a l l e n g e j u r o r s 
w i t h i n c l i n a t i o n s o r b i a s e s a g a i n s t s t a t e , 
b u t a r e n o t p e r t i n e n t t o p u r p o s e o f 
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d e f e n d a n t ' s v o i r d i r e : t o c h a l l e n g e j u r o r s 
who d e f e n d a n t b e l i e v e s w i l l n o t a p p r o a c h 
t h e v e r d i c t i n a d e t a c h e d and o b j e c t i v e 
m a n n e r ) ; S t a t e v. C h i l d s , 299 S.C. 471, 385 
S.E. 2d 839 (1989) (no r i g h t t o d i s c o v e r y 
o f c r i m i n a l r e c o r d s o f p o t e n t i a l j u r o r s 
a b s e n t s t a t u t e o r c o u r t r u l e s r e q u i r i n g 
s u c h d i s c l o s u r e ) ; J e f f r e y F. Ghent, A n n o t . , 
R i g h t o f D e f e n s e i n C r i m i n a l P r o s e c u t i o n t o  
D i s c l o s u r e o f P r o s e c u t i o n I n f o r m a t i o n  
R e g a r d i n g P r o s p e c t i v e J u r o r s , 86 A.L.R.3d 
571, § 4(a) (1 9 7 8 ) , and t h e c a s e s c i t e d 
t h e r e i n . ' 

" ' A l s o , t h e s t a t e has no d u t y t o 
d i s c l o s e i n f o r m a t i o n t h a t i s a v a i l a b l e t o 
t h e a p p e l l a n t f r o m a n o t h e r s o u r c e . H u r s t v.  
S t a t e , 469 So. 2d 720 ( A l a . C r . App. 1 9 8 5 ) . 
H e r e , t h e a p p e l l a n t c o u l d have p r o c u r e d 
t h i s i n f o r m a t i o n f r o m t h e v e n i r e m e m b e r s 
t h e m s e l v e s d u r i n g v o i r d i r e . See a l s o 
C l i f t o n , s u p r a ( n o n d i s c l o s u r e d i d n o t 
p r e j u d i c e a p p e l l a n t ' s d e f e n s e ) . ' 

" K e l l e y v. S t a t e , 602 So. 2d 473, 477-78 
( A l a . C r . A p p . 1 9 9 2 ) . B e c a u s e t h e a p p e l l a n t had no 
a b s o l u t e r i g h t t o t h i s i n f o r m a t i o n , and t h i s 
i n f o r m a t i o n c o u l d have been l e a r n e d f r o m t h e 
v e n i r e m e m b e r s d i r e c t l y , t h e r e was no e r r o r on t h i s 
g r o u n d . " 

A r t h u r v. S t a t e , 711 So. 2d 1031 , 1 08 0 ( A l a . C r i m . App. 

1 9 9 6 ) . See a l s o , V a n p e l t v. S t a t e , [Ms. CR-06-1539, December 

18, 2009] So. 3d , ( A l a . C r i m . App. 2 0 0 9 ) . 

The r e c o r d i n d i c a t e s t h a t t h e d e f e n s e and t h e S t a t e 

c o n d u c t e d v o i r d i r e o f t h e v e n i r e as a g r o u p and t h a t 

r e s p e c t i v e c o u n s e l a l s o c o n d u c t e d e x t e n s i v e i n d i v i d u a l v o i r 

67 



CR-06-1577 

d i r e o f e a c h v e n i r e m e m b e r . I n a d d i t i o n , t h e v e n i r e m e m b e r s 

c o m p l e t e d a l e n g t h y w r i t t e n q u e s t i o n n a i r e t h a t i n c l u d e d 

q u e s t i o n s r e g a r d i n g t h e p r o s p e c t i v e j u r o r ' s b a c k g r o u n d and 

c r i m i n a l h i s t o r y . 

A c c o r d i n g l y , b e c a u s e P h i l l i p s "had no a b s o l u t e r i g h t t o 

t h i s i n f o r m a t i o n , and t h i s i n f o r m a t i o n c o u l d have been l e a r n e d 

f r o m t h e v e n i r e m e m b e r s d i r e c t l y , " we f i n d no e r r o r i n t h e 

c i r c u i t c o u r t ' s d e n i a l o f t h i s m o t i o n . A r t h u r , 711 So. 2d a t 

1080. 

V 

P h i l l i p s argues t h a t the c i r c u i t c o u r t e r r e d by not 

removing f o r cause veniremembers T.J and J.W.S, who, he 

c l a i m s , were b i a s e d . 1 8 Both T.J. and J.W.S. u l t i m a t e l y s e r v e d 

on the j u r y t h a t c o n v i c t e d P h i l l i p s . The g i s t of h i s argument 

i s t h a t as a r e s u l t of the media coverage of the t r i a l of h i s 

codefendant, Oscar Roy Do s t e r , j u r o r s T.J and J.S. were under 

the m i s t a k e n i m p r e s s i o n t h a t P h i l l i p s was i n v o l v e d w i t h 

1 8 T h i s argument was p r e s e n t e d i n Issue V i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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another murder t h a t was p u r p o r t e d l y committed by Doster a f t e r 

D o s t e r escaped from j a i l a second time i n 2005. 1 9 

The r e c o r d i n d i c a t e s t h a t d u r i n g the c i r c u i t c o u r t ' s 

g e n e r a l q u a l i f i c a t i o n of the v e n i r e , the c o u r t asked whether 

anyone had a f i x e d o p i n i o n of P h i l l i p s t h a t would b i a s h i s or 

her v e r d i c t . N e i t h e r T.J. or J.W.S. responded t o t h a t 

q u e s t i o n . 

Each veniremember completed a w r i t t e n q u e s t i o n n a i r e . The 

q u e s t i o n n a i r e i n c l u d e d s e v e r a l q u e s t i o n s d e s i g n e d t o e l i c i t 

the e x t e n t of the veniremembers' exposure t o p r e t r i a l 

1 9 I n s u p p o r t of h i s argument, P h i l l i p s r e f e r s t h i s C ourt 
t o s e v e r a l newspaper a r t i c l e s r e g a r d i n g P h i l l i p s and D o ster 
t h a t were f i l e d i n s u p p o r t of P h i l l i p s ' s motion f o r change of 
venue. ( V o l . 28, C. 1640-1722.) He a l s o r e f e r s t h i s C ourt t o 
the c i r c u i t c o u r t ' s s e n t e n c i n g o r d e r i n D o s t e r ' s r e c o r d on 
a p p e a l t o t h i s C o u r t . In the r e f e r e n c e d p o r t i o n of t h a t 
s e n t e n c i n g o r d e r , the c i r c u i t judge w r o t e : 

" A g a i n , a t the second s e n t e n c i n g phase, the S t a t e 
put on h e a r s a y t e s t i m o n y t h a t i m p l i c a t e d the 
Defendant [ D o s t e r ] i n an a d d i t i o n a l murder t h a t took 
p l a c e d u r i n g h i s second escape from cus t o d y . The 
C ourt g i v e s a b s o l u t e l y no weight t o the h e a r s a y 
a d m i t t e d about the events and c i r c u m s t a n c e s 
connected t o the death of Dennis Courtney because 
p r o o f i n t h a t r e g a r d i s too s p e c u l a t i v e . " 

Doster v. S t a t e , (CR-0323) a t C. 3406, n. 28. 
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p u b l i c i t y . R e s p e c t i v e c o u n s e l were g i v e n an o p p o r t u n i t y t o 

re v i e w the completed q u e s t i o n n a i r e s p r i o r t o v o i r d i r e . 

A f t e r the p r o s e c u t i o n and the defense completed v o i r 

d i r e of the v e n i r e as a group, i n d i v i d u a l v o i r d i r e was 

conducted. P a r t of the s t a t e d purpose of the i n d i v i d u a l v o i r 

d i r e was t o enable r e s p e c t i v e c o u n s e l and the c o u r t t o more 

t h o r o u g h l y probe the veniremembers' answers i n the 

q u e s t i o n n a i r e s r e g a r d i n g p r e t r i a l p u b l i c i t y . 

D u r i n g the i n d i v i d u a l v o i r d i r e of p r o s p e c t i v e j u r o r 

T.J., the f o l l o w i n g o c c u r r e d : 

"THE COURT: Do you r e c a l l h e a r i n g any news 
accounts or r e a d i n g about t h i s case i n the newspaper 
of a n y t h i n g l i k e t h a t ? 

"PROSPECTIVE JUROR: The i n f o r m a t i o n t h a t -- t h a t 
I have about t h i s was -- my main concern was 
a c t u a l l y w i t h the s h e r i f f ' s department. But I do 
know t h e r e was an escape of s e v e r a l p e o p l e . I hea r d 
about the Gantt s i t u a t i o n , Texas, L o u i s i a n a i n depth 
i n f o r m a t i o n . No. 

"[DEFENSE COUNSEL] : Do you r e c a l l Mr. P h i l l i p s ' s 
name i n p a r t i c u l a r ? 

"PROSPECTIVE JUROR: No, I d i d n ' t . I d i d n ' t know 
who he was u n t i l I came i n t o c o u r t . The o n l y one 
t h a t I r e a l l y r e c o g n i z e d was the name of Do s t e r . 

"THE COURT: R e g a r d l e s s of what you hear d or do 
remember r i g h t now or might r e c a l l d u r i n g the course 
of t h i s t r i a l , we need t o know whether or not you'd 
be a b l e t o d i s r e g a r d news accounts and t h i n g s you 
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heard on the s t r e e t or whatever? Can you d i s r e g a r d 
a l l t h a t and d e c i d e t h i s case -¬

"PROSPECTIVE JUROR: A b s o l u t e l y . Because... 

"THE COURT: Wait a minute -- and j u s t d e c i d e 
t h i s case based on the ev i d e n c e t h a t comes t o you 
d u r i n g t h i s t r i a l ? 

"PROSPECTIVE JUROR: A b s o l u t e l y . 

"THE COURT: Okay. 

"PROSPECTIVE JUROR: Yes. 

"THE COURT: A l l r i g h t . Mr. [defense c o u n s e l ] . 

"[DEFENSE COUNSEL]: ... You mentioned i n your 
q u e s t i o n n a i r e t h a t you hear d about t h r e e p e o p l e 
escaped, one man k i l l e d i n Gantt r o b b e r y and i n 
Texas. 

"PROSPECTIVE JUROR: Yes. 

"[DEFENSE COUNSEL]: That's what you remember. Do 
you remember where you got t h a t i n f o r m a t i o n ? 

"PROSPECTIVE JUROR: Star-News or the M o b i l e  
P r e s s R e g i s t e r , one of the two. 

"[DEFENSE COUNSEL]: Do you remember when t h a t 
o c c u r r e d or when you got t h a t i n f o r m a t i o n ? 

"PROSPECTIVE JUROR: No, j u s t back d u r i n g the 
time i t happened. 

"[DEFENSE COUNSEL]: About f o u r , f o u r and a h a l f 
y e a r s ago, and you r e c a l l t h a t c l e a r l y a t t h i s 
p o i n t ; i s t h a t c o r r e c t ? 

"PROSPECTIVE JUROR: C l e a r l y ? D e t a i l e d ? No. I 
j u s t remember the s i t u a t i o n t a k i n g p l a c e . 
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"[DEFENSE COUNSEL]: Okay. Now you make t h a t same 
-- almost the same statement i n another q u e s t i o n , 
'Three men escaped, k i l l e d one man i n Gantt i n 
ro b b e r y . ' 

"PROSPECTIVE JUROR: That was my r e c o l l e c t i o n . 
That's what I put down 

I I 

"[DEFENSE COUNSEL]: Do you r e c a l l Mr. P h i l l i p s ' s 
name? 

"PROSPECTIVE JUROR: No, I r e a l l y don't. Doster 
i s the o n l y one t h a t I c o u l d remember. D i d n ' t even 
know t h i s case was g o i n g t o be when I came up here. 

"[DEFENSE COUNSEL]: Do you r e c a l l any of the 
s p e c i f i c s i n v o l v e d w i t h these i s s u e s a t a l l as th e y 
were r e p o r t e d ? 

"PROSPECTIVE JUROR: The o n l y t h i n g I r e a l l y 
remember about t h e r e was supposedly a murder taken 
p l a c e a t a t r a i l e r i n Gantt and then t h e r e was a 
c o m i c a l s i t u a t i o n t o me of a c i t y water t r u c k b e i n g 
s t o l e n . 

"[DEFENSE COUNSEL]: I f you f i n d e v e r y t h i n g t h a t 
you've hea r d or r e c a l l h a v i n g heard, i f you f i n d a l l 
t h a t t o be t r u e and t e s t i m o n y i n t h i s case, would 
you a u t o m a t i c a l l y v o t e f o r the death p e n a l t y ? 

"PROSPECTIVE JUROR: No. 

"THE COURT: A l l r i g h t . Thank you, s i r . 

"[DEFENSE COUNSEL]: Your Honor, I've got one 
o t h e r q u e s t i o n i f I may. You s a i d t h a t your concern 
i s w i t h the s h e r i f f ' s department w i t h t h i s . Can you 
e x p l a i n t h a t t o me, s i r ? 
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PROSPECTIVE JUROR: I f e l t t h a t the s h e r i f f ' s 
department has been o p e r a t i n g t o o l a x . There s h o u l d 
have been b e t t e r t h i n g s i n p l a c e t o never have 
a l l o w e d the escapes t o have taken p l a c e . I'm not a 
fan of the s h e r i f f , okay. 

"[DEFENSE COUNSEL]: Thank you, s i r . 

"[PROSECUTOR]: [With] t h a t statement i n mind, 
f i r s t of a l l , you're not impressed w i t h the s h e r i f f , 
but you don't h o l d t h a t a g a i n s t the S t a t e of Alabama 
or -¬

"PROSPECTIVE JUROR: The S t a t e of Alabama nor the 
s h e r i f f ' s department. I have r e s p e c t f o r a l o t of 
peopl e t h a t ' s i n the s h e r i f f ' s department. I r e a l l y 
don't know them, but I see t h e i r conduct, t h e i r 
a c t i o n s when I meet and pass, e t c . No, I have no 
agenda a g a i n s t the s h e r i f f ' s department. I t ' s an 
i n d i v i d u a l t h e r e . 

"[PROSECUTOR]: So i n o t h e r words, you would be 
a b l e t o be a f a i r and i m p a r t i a l j u r o r and put -¬

"PROSPECTIVE JUROR: Sure. R e a l l y don't want on 
the case. I can say t h a t up f r o n t . I have two 
b u s i n e s s e s and r e a l l y don't need t o be here, so I 
mean you make the d e c i s i o n . 

"THE COURT: Thank you, Mr. [ J ] . A p p r e c i a t e i t . 

"  

"THE COURT: What says the S t a t e ? 

"[PROSECUTOR]: S a t i s f i e d . 

"THE COURT: Defense? 

"[DEFENSE COUNSEL]: S a t i s f i e d . 

"THE COURT: He's on [the v e n i r e ] " 
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(R. 1346-51.) 

With r e g a r d t o veniremember J.W.S., the f o l l o w i n g 

o c c u r r e d d u r i n g i n d i v i d u a l v o i r d i r e : 

"THE COURT: Do you r e c a l l h e a r i n g any news 
r e p o r t s about t h i s ? 

"PROSPECTIVE JUROR: Oh, I've r e a d a l l the 
p u b l i c a t i o n s beforehand, you know, thro u g h 
M o n t g o m e r y - A d v e r t i s e r , Dothan E a g l e , and 
[ t e l e v i s i o n ] . 

"THE COURT: Do you remember p a r t i c u l a r t h i n g s 
you r e a d or j u s t k i n d of g e n e r a l l y r e a d i n g about i t 
or both? 

"PROSPECTIVE JUROR: W e l l , I remember r e a d i n g of 
the escape and those type t h i n g s from the s t a n d p o i n t 
of newspapers and TV. 

"THE COURT: B e f o r e you got up here, d i d you 
remember Mr. P h i l l i p s ' s name? 

"PROSPECTIVE JUROR: Yes. 

"THE COURT: I f you were s e l e c t e d t o ser v e as a 
j u r o r on t h i s case, would you be a b l e t o d i s r e g a r d 
any news r e p o r t s or g o s s i p or whatever you want t o 
c a l l i t and d e c i d e t h i s case o n l y on the evi d e n c e 
p r e s e n t e d i n t h i s t r i a l ? 

"PROSPECTIVE JUROR: Yes, s i r . No problem. 

"THE COURT: Be a b l e t o c o m p l e t e l y remove 
y o u r s e l f from a n y t h i n g you might have heard? 

"PROSPECTIVE JUROR: I've always f e l t the 
evi d e n c e i s what c o n v i c t s a pers o n or does not 
c o n v i c t a person and no mat t e r how much t a l k might 
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have been s a i d because I don't know the d e t a i l s 
about i t . 

"THE COURT: R i g h t . 

"PROSPECTIVE JUROR: I j u s t know what had been 
p u b l i c i z e d p u b l i c l y . 

"THE COURT: Sure. And you're t e l l i n g me you'd be 
a b l e t o a c t as though you d i d n ' t hear a n y t h i n g of 
t h a t and hear t h i s case j u s t on the evi d e n c e ? 

"PROSPECTIVE JUROR: Yes, s i r , I f e e l I c o u l d . 

"THE COURT: Okay. Mr. [Defense C o u n s e l ] . 

"[DEFENSE COUNSEL]: ... You sound l i k e you pay 
a g r e a t d e a l of a t t e n t i o n t o the news. 

"PROSPECTIVE JUROR: I r e a d -- yes, s i r , I do. 

"[DEFENSE COUNSEL]: You've get [ s i c ] the 
Montgomery-Advertiser f i v e days a week and Dothan  
E a g l e f i v e days a week. 

"PROSPECTIVE JUROR: R i g h t . 

"[DEFENSE COUNSEL]: D i d n ' t l i s t [ i n the j u r o r 
q u e s t i o n n a i r e ] A n d a l u s i a - S t a r . 

"PROSPECTIVE JUROR: P e r i o d i c a l l y I do. I don't 
ta k e the A n d a l u s i a - S t a r . 

"[DEFENSE COUNSEL]: Do you l i s t e n t o WSFA and 
o t h e r Dothan s t a t i o n ? 

"PROSPECTIVE JUROR: TV wise? 

"[DEFENSE COUNSEL]: Yes, s i r . 

"PROSPECTIVE JUROR: I saw i t on bot h of them i n 
r e g a r d t o what we're t a l k i n g about here, you know. 
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"[DEFENSE COUNSEL]: Were those t h a t you heard, 
were the r e c e n t ? 

"PROSPECTIVE JUROR: No, s i r . 

"[DEFENSE COUNSEL]: Going back a l o n g way. 

"PROSPECTIVE JUROR: Going back a l o n g way. 

"[DEFENSE COUNSEL]: But when we came here you 
were f a m i l i a r w i t h Mr. D o s t e r ' s name and Mr. 
P h i l l i p s ' s ? 

"PROSPECTIVE JUROR: R i g h t . 

"  

"[DEFENSE COUNSEL]: You a l s o s t a t e d t h a t you 
watched the Eddie K n i g h t show? 

"PROSPECTIVE JUROR: Once or t w i c e . Eddie i s not 
one of my w a t c h i n g -- watchers on a c o n t i n u o u s 
b a s i s . 

"[DEFENSE COUNSEL]: I t h i n k what you s a i d here 
was, ' J u s t enough t o say I had seen i t . ' 

"PROSPECTIVE JUROR: That's r i g h t . J u s t enough t o 
say I had seen i t . 

"[DEFENSE COUNSEL]: And you mention i n one 
q u e s t i o n : T e l l us what you know or have hear d of the 
escape from C o v i n g t o n County j a i l ? And you say, 'I 
have r e a d most of the p u b l i s h e d news and hear d the 
TV news from Dothan and Montgomery. 

"PROSPECTIVE JUROR: That's r i g h t . 

"DEFENSE COUNSEL: I t was w e l l p u b l i c i z e d . 

"PROSPECTIVE JUROR: I t was w e l l p u b l i c i z e d . 
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"[DEFENSE COUNSEL]: Then when we asked about the 
t r a i l e r - p a r k s h o o t i n g and such you mentioned, yes, 
you had hea r d about i t and mentioned Mr. P h i l l i p s ' s 
name. And then say what do you know? You say, 
'Only what has been p u b l i c i z e d . ' 

"PROSPECTIVE JUROR: That's r i g h t . 

"[DEFENSE COUNSEL]: And p u b l i c knowledge? 

"PROSPECTIVE JUROR: That's r i g h t . What I've r e a d 
and heard." 

(R. 1572-76.) 

A f t e r the i n d i v i d u a l v o i r d i r of veniremember J.W.S. 

concluded , the f o l l o w i n g t r a n s p i r e d : 

"THE COURT: Any o b j e c t i o n s ? 

"[PROSECUTOR]: No, no o b j e c t i o n . 

"THE COURT: Any o b j e c t i o n ? 

"[DEFENSE COUNSEL]: W e ' l l make the motion f o r 
cause because of h i s answers on the two i t e m s : One 
i s we b e l i e v e t h a t he i s g o i n g t o s u p p o r t the death 
p e n a l t y from h i s answers. Second, i s h i s knowledge 
l e v e l of t h i s case m a t t e r . He knows e v e r y t h i n g on 
t h i s t h a t ' s been r e a d and p u b l i s h e d . 

"THE COURT: He knows what's been p u b l i s h e d , 
r i g h t . 

"[DEFENSE COUNSEL]: Yes, s i r . So we would o b j e c t 
t o him and ask f o r a f o r - c a u s e s t r i k e . 

"THE COURT: Response? 

"[PROSECUTOR]: Judge, we don't agree and we 
t h i n k the j u r o r i s q u a l i f i e d . 
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"THE COURT: C h a l l e n g e i s d e n i e d . H e ' l l be on 
[the v e n i r e ] . He was p r e t t y c l e a r t h a t he c o u l d go 
e i t h e r way and t h a t he c o u l d d i s r e g a r d . " 

(R. 1579.) 

As e v i d e n c e d from the f i r s t e x c e r p t from the r e c o r d , 

above, P h i l l i p s d i d not argue a t t r i a l t h a t the c i r c u i t c o u r t 

s h o u l d have removed f o r cause p r o s p e c t i v e j u r o r T.J. from the 

v e n i r e ; i n f a c t , defense c o u n s e l i n d i c a t e d t h a t c o u n s e l was 

s a t i s f i e d w i t h T.J. r e m a i n i n g on the v e n i r e . Thus, w i t h r e g a r d 

t o p r o s p e c t i v e j u r o r T.J., we w i l l r e v i e w h i s c l a i m f o r p l a i n 

e r r o r o n l y . Rule 45A, Ala.R.Crim.P. 

" ' " [ A ] s the Alabama Supreme 
Court s t a t e d i n Ex p a r t e Grayson, 
479 So. 2d 76 (Ala.) c e r t . 
d e n i e d , 474 U.S. 865, 106 S.Ct. 
189, 88 L.Ed. 2d 157 (1985) : 

"'"'"To h o l d 
t h a t the mere 
e x i s t e n c e of 
a n y 
p r e c o n c e i v e d 
n o t i o n as t o 
the g u i l t or 
innocence of 
an accused, 
w i t h o u t more, 
i s s u f f i c i e n t 
t o r e b u t the 
p resumption of 
a p r o s p e c t i v e 
j u r o r ' s 
i m p a r t i a l i t y 

78 



CR-06-1577 

would be t o 
e s t a b l i s h an 
i m p o s s i b l e 
s t a n d a r d . I t 
i s s u f f i c i e n t 
i f a j u r o r can 
l a y a s i d e h i s 
i m p r e s s i o n s or 
o p i n i o n s and 
r e n d e r a 
v e r d i c t based 
o n t h e 
e v i d e n c e 
p r e s e n t e d i n 
c o u r t " 

"'"'The s t a n d a r d of 
f a i r n e s s does not 
r e q u i r e j u r o r s t o be 
t o t a l l y i g n o r a n t of the 
f a c t s and i s s u e s 
i n v o l v e d . Murphy v.  
F l o r i d a , 421 U.S. 794, 
799-800, 95 S.Ct. 2031, 
2035-2036, 44 L.Ed. 2d 
589 (1975). Thus, "the 
p r o p e r manner f o r 
a s c e r t a i n i n g whether 
adverse p u b l i c i t y may 
have b i a s e d p r o s p e c t i v e 
j u r o r s i s through the 
v o i r d i r e e x a m i n a t i o n . " 
Anderson v. S t a t e , 3 62 
So. 2d 1296, 1299 
(Ala.Crim.App. 1978).' 

"'"479 So. 2d a t 80. '"'The 
r e l e v a n t q u e s t i o n i s not whether 
the community remembered the 
case, but whether the j u r o r s a t 
[the accused's] t r i a l had such 
f i x e d o p i n i o n s t h a t they c o u l d 
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not judge i m p a r t i a l l y the g u i l t 
of the defendant.' P a t t o n v.  
Yount, 467 U.S. 1025, 1035, 104 
S.Ct. 2885, 2891, 81 L.Ed. 2d 847 
(1984)."' S i e b e r t v. S t a t e , 562 
So. 2d 586, 589 ( A l a . Cr. App. 
1989) a f f ' d , 562 So. 2d 600 
( A l a . ) , c e r t . d e n i e d , 498 U.S. 
963, 111 S.Ct. 398, 112 L.Ed. 2d 
408 (1990), q u o t i n g F o r t e n b e r r y  
v. S t a t e , 545 So. 2d 129 ( A l a . 
Cr. App. 1988), a f f ' d , 545 So. 2d 
145 ( A l a . 1989), c e r t . d e n i e d , 
495 U.S. 911, 110 S. Ct. 1937, 
109 L.Ed. 2d 300 (1990)." 

"'Whitehead v. S t a t e , 777 So. 2d 781, 
801-02 ( A l a . Crim. App.1999), a f f ' d , 777 
So. 2d 854, ( A l a . 2000).' 

"Gavin v. S t a t e , 891 So. 2d 907, 940 ( A l a . Crim. 
App. 2003), c e r t . d e n i e d , 891 So. 2d 998 ( A l a . 
2004). 

"In Alabama, the s t a n d a r d f o r s t r i k i n g a 
p o t e n t i a l j u r o r f o r cause because of the j u r o r ' s 
b i a s r e q u i r e s t h a t the j u r o r have a f i x e d o p i n i o n 
c o n c e r n i n g the defendant's g u i l t t h a t would 
i n t e r f e r e w i t h h i s a b i l i t y t o render a f a i r and 
u n b i a s e d v e r d i c t . 

" ' S e c t i o n 12-16-150(7), A l a . Code 1975, 
s t a t e s t h a t a j u r o r i s s u b j e c t t o b e i n g 
s t r u c k f o r cause i f "he has a f i x e d o p i n i o n 
as t o the g u i l t or innocence of the 
defendant which would b i a s h i s v e r d i c t . " 

"'"To j u s t i f y a c h a l l e n g e f o r 
cause, t h e r e must be a p r o p e r 
s t a t u t o r y ground or '"some matter 
which i m p o r t s a b s o l u t e b i a s or 
f a v o r , and l e a v e s n o t h i n g t o the 

80 



CR-06-1577 

d i s c r e t i o n of the t r i a l c o u r t . " ' 
C l a r k v. S t a t e , 621 So.2d 309, 
321 ( A l a . Cr. App.1992) ( q u o t i n g 
N e t t l e s v. S t a t e , 435 So.2d 146, 
14 9 ( A l a . Cr. App. 1983)). T h i s 
c o u r t has h e l d t h a t 'once a j u r o r 
i n d i c a t e s i n i t i a l l y t h a t he or 
she i s b i a s e d or p r e j u d i c e d or 
has deepseated i m p r e s s i o n s ' about 
a case, the j u r o r s h o u l d be 
removed f o r cause. Knop v.  
McCain, 561 So. 2d 229, 234 ( A l a . 
1989). The t e s t t o be a p p l i e d i n 
d e t e r m i n i n g whether a j u r o r 
s h o u l d be removed f o r cause i s 
whether the j u r o r can e l i m i n a t e 
the i n f l u e n c e o f h i s p r e v i o u s 
f e e l i n g s and rend e r a v e r d i c t 
a c c o r d i n g t o the ev i d e n c e and the 
law. Ex p a r t e T a y l o r , 666 So. 2d 
73, 82 (Ala.1 9 9 5 ) . A j u r o r 'need 
not be excused me r e l y because 
[the j u r o r ] knows something of 
the case t o be t r i e d or because 
[the j u r o r ] has formed some 
o p i n i o n s r e g a r d i n g i t . ' K i n d e r v. 
S t a t e , 515 So. 2d 55, 61 ( A l a . 
Cr. App. 1986). 

"Pace v. S t a t e , 904 So. 2d 331, 340 ( A l a . Crim. App. 
2003), q u o t i n g Ex P a r t e D a v i s , 718 So. 2d 1166, 
1 1 n 1 T O / - A l o 1 C C O \ I I 

Cr. App. 1986)."' 

v. 
, ^ — -

1171-72 ( A l a . 1998). 

Yancey v. S t a t e , [Ms. CR-04-1171, March 20, 2009] So. 3d 

( A l a . Crim. App. 2009). 
r 

"'The t r i a l judge i s g i v e n much d i s c r e t i o n 
i n d e t e r m i n i n g whether a p o t e n t i a l j u r o r 
s h o u l d be s t r u c k f o r cause. A c c o r d i n g t o 
Rule 1 8 . 4 ( e ) , A l a . R.Crim. P.: 
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"'"When a p r o s p e c t i v e j u r o r i s 
s u b j e c t t o c h a l l e n g e f o r cause or 
i t r e a s o n a b l y appears t h a t the 
p r o s p e c t i v e j u r o r cannot or w i l l 
not render a f a i r and i m p a r t i a l 
v e r d i c t , the c o u r t , on i t s own 
i n i t i a t i v e or on motion of any 
p a r t y , s h a l l excuse t h a t j u r o r 
from s e r v i c e i n the case." 

" '  

I I I I I I I 

"'Furthermore, i n o r d e r t o determine 
whether the t r i a l judge's e x e r c i s e of 
d i s c r e t i o n was p r o p e r , t h i s C o u r t w i l l l o o k 
t o the q u e s t i o n s d i r e c t e d t o and answers 
g i v e n by the p r o s p e c t i v e j u r o r on v o i r 
d i r e . Ex p a r t e Cochran, 500 So. 2d 1179 
( A l a . 1985)." 

" H o l l i d a y v. S t a t e , 751 So. 2d 533, 535 ( A l a . Crim. 
App. 1999). A l s o , ' " [ t ] h e t r i a l judge i s i n the b e s t 
p o s i t i o n t o hear a p r o s p e c t i v e j u r o r and t o observe 
h i s or her demeanor."' McNair v. S t a t e , 653 So. 2d 
320, 324 ( A l a . Crim. App. 1992), a f f ' d , 653 So. 2d 
353 ( A l a . 1994) ( q u o t i n g Ex p a r t e D i n k i n s , 567 So. 
2d 1313, 1314 ( A l a . 1990)). F i n a l l y , 

" ' [ t ] h e t e s t f o r d e t e r m i n i n g whether a 
s t r i k e r i s e s t o the l e v e l of a c h a l l e n g e 
f o r cause i s "whether a j u r o r can s e t a s i d e 
t h e i r o p i n i o n s and t r y the case f a i r l y and 
i m p a r t i a l l y , a c c o r d i n g t o the law and the 
e v i d e n c e . " M a r s h a l l v. S t a t e , 598 So. 2d 
14, 16 ( A l a . Cr. App. 1991). "Broad 
d i s c r e t i o n i s v e s t e d w i t h the t r i a l c o u r t 
i n d e t e r m i n i n g whether or not t o s u s t a i n 
c h a l l e n g e s f o r cause." Ex p a r t e N e t t l e s , 
435 So. 2d 151, 153 ( A l a . 1983). "The 
d e c i s i o n of the t r i a l c o u r t "on such 
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q u e s t i o n s i s e n t i t l e d t o g r e a t weight and 
w i l l not be i n t e r f e r e d w i t h u n l e s s c l e a r l y 
e r r o n e o u s , e q u i v a l e n t t o an abuse of 
d i s c r e t i o n . ' " N e t t l e s , 435 So. 2d a t 153.' 

"Dunning v. S t a t e , 659 So. 2d 995, 997 ( A l a . Crim. 
App. 19 94)." 

K i l l i n g s w o r t h v. S t a t e , [Ms. CR-08-0469, August 28, 2009] 

So. 3d , ( A l a . Crim. App. 2009). 

T h i s Court has r e v i e w e d the e n t i r e v o i r d i r e , as w e l l as 

the completed q u e s t i o n n a i r e s , and we f i n d no e r r o r i n the 

c i r c u i t c o u r t ' s not e x c u s i n g f o r cause veniremember T.J, nor 

do we f i n d any e r r o r i n the c i r c u i t c o u r t ' s d e n i a l of 

P h i l l i p s ' s c h a l l e n g e f o r cause as t o veniremember J.W.S. 

Al t h o u g h each of these p r o s p e c t i v e j u r o r s i n d i c a t e d t h a t t h e y 

had been exposed t o p r e t r i a l p u b l i c i t y about the case -- and 

T.J. may have had some i n c o r r e c t i m p r e s s i o n s from t h a t media 

coverage -- t h e r e i s no i n d i c a t i o n t h a t they c o u l d not render 

a f a i r and i m p a r t i a l v e r d i c t based s o l e l y upon the e v i d e n c e 

p r e s e n t e d a t t r i a l . 

A c c o r d i n g l y , no b a s i s f o r r e v e r s a l e x i s t s r e g a r d i n g t h i s 

c l a i m . 

V I . 
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P h i l l i p s contends t h a t the c i r c u i t c o u r t e r r e d i n denying 

h i s motion f o r a change of venue because, he argues, the 

community was so " s a t u r a t e d w i t h p r e j u d i c i a l p r e t r i a l 

p u b l i c i t y " t h a t he was unable t o r e c e i v e a f a i r t r i a l by an 

u n b i a s e d j u r y . 2 0 

The r e c o r d r e f l e c t s t h a t P h i l l i p s f i l e d a motion f o r a 

change of venue t h a t i n c l u d e d numerous newspaper a r t i c l e s and 

media r e p o r t s about the c r i m e s . T h i s motion was l a t e r amended 

t o i n c l u d e a d d i t i o n a l newspaper a r t i c l e s and media r e p o r t s 

t h a t were g e n e r a t e d about the t r i a l of h i s a c c o m p l i c e , D o s t e r , 

which was conducted a few months b e f o r e P h i l l i p s ' s t r i a l . The 

c i r c u i t c o u r t r e s e r v e d r u l i n g on the motion pending the 

c o m p l e t i o n of the v o i r d i r e of the v e n i r e a t t r i a l . 

As d i s c u s s e d i n P a r t V of t h i s o p i n i o n , each v e n i r e -

member completed a w r i t t e n q u e s t i o n n a i r e , which i n c l u d e d 

s e v e r a l q u e s t i o n s d e s i g n e d t o e l i c i t the e x t e n t of the v e n i r e 

members exposure t o p r e t r i a l p u b l i c i t y . The r e s p e c t i v e 

c o u n s e l were g i v e n an o p p o r t u n i t y t o r e v i e w the completed 

q u e s t i o n n a i r e s p r i o r t o v o i r d i r e . 

2 0 T h i s argument was p r e s e n t e d i n Issue VI i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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The q u a l i f i c a t i o n and v o i r d i r e of the p r o s p e c t i v e j u r o r s 

took a p p r o x i m a t e l y 3 days, and encompasses 763 pages of the 

r e c o r d on a p p e a l . (R. 910-1673.) D u r i n g the q u a l i f y i n g 

p r o c e s s , i n a d d i t i o n t o the v o i r d i r e of the v e n i r e as a 

group, the r e s p e c t i v e c o u n s e l q u e s t i o n e d each r e m a i n i n g 

veniremember i n d i v i d u a l l y , i n p a r t , t o probe the 

veniremember's answers i n the q u e s t i o n n a i r e r e g a r d i n g p r e t r i a l 

p u b l i c i t y and i t s e f f e c t on the veniremember. 

Once the e n t i r e v o i r d i r e p r o c e s s was complete, defense 

c o u n s e l renewed the motion f o r a change of venue, and the 

c o u r t c o n s i d e r e d a d d i t i o n a l arguments r e g a r d i n g the motion 

from r e s p e c t i v e c o u n s e l . The c i r c u i t c o u r t u l t i m a t e l y d e n i e d 

the motion f o r a change of venue, i n d i c a t i n g t h a t i t s r u l i n g 

was based not o n l y upon the veniremembers responses t o the 

v a r i o u s q u e s t i o n s propounded by the r e s p e c t i v e c o u n s e l and the 

c o u r t , but a l s o upon the veniremembers' demeanor d u r i n g the 

v o i r d i r e p r o c e s s . 

"The s t a n d a r d we use when e v a l u a t i n g whether a 
t r i a l c o u r t has e r r e d i n d e n y i n g a motion f o r a 
change of venue was a d d r e s s e d by the Alabama Supreme 
Court i n Ex p a r t e Grayson, 479 So. 2d 76, 80 ( A l a . ) , 
c e r t . d e n i e d , 474 U.S. 865, 106 S.Ct. 189, 88 L.Ed. 
2d 157 (1985). The Court s t a t e d : 
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"'Absent a showing of abuse of d i s c r e t i o n , 
a t r i a l c o u r t ' s r u l i n g on a motion f o r 
change of venue w i l l not be o v e r t u r n e d . Ex  
p a r t e Magwood, 426 So. 2d 929, 931 ( A l a . ) , 
c e r t . d e n i e d , 462 U.S. 1124, 103 S. Ct. 
3097, 77 L.Ed. 2d 1355 (1983). In o r d e r t o 
g r a n t a motion f o r change of venue, the 
defendant must prove t h a t t h e r e e x i s t e d 
a c t u a l p r e j u d i c e a g a i n s t the defendant or 
t h a t the community was s a t u r a t e d w i t h 
p r e j u d i c i a l p u b l i c i t y . Sheppard v. Maxwell, 
384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed. 2d 
600 (1966); F r a n k l i n v. S t a t e , 424 So.2d 
1353 ( A l a . Crim. App. 1982) . Newspaper 
a r t i c l e s or w i d e s p r e a d p u b l i c i t y , w i t h o u t 
more, are i n s u f f i c i e n t t o g r a n t a motion 
f o r change of venue. Anderson v. S t a t e , 362 
So.2d 1296, 1298 ( A l a . Crim. App. 1978). As 
the Supreme Court e x p l a i n e d i n I r v i n v.  
Dowd, 366 U.S. 717, 723, 81 S.Ct. 1639, 
1642-43, 6 L.Ed. 2d 751 (1961): 

"'"To h o l d t h a t the mere 
e x i s t e n c e of any p r e c o n c e i v e d 
n o t i o n as t o the g u i l t or 
innocence of an accused, w i t h o u t 
more, i s s u f f i c i e n t t o r e b u t the 
presumption of a p r o s p e c t i v e 
j u r o r ' s i m p a r t i a l i t y would be t o 
e s t a b l i s h an i m p o s s i b l e s t a n d a r d . 
I t i s s u f f i c i e n t i f the j u r o r can 
l a y a s i d e h i s i m p r e s s i o n or 
o p i n i o n and render a v e r d i c t 
based on the e v i d e n c e p r e s e n t e d 
i n c o u r t " 

"'The s t a n d a r d of f a i r n e s s does not r e q u i r e 
j u r o r s t o be t o t a l l y i g n o r a n t of the f a c t s 
and i s s u e s i n v o l v e d . Murphy v. F l o r i d a , 421 
U.S. 794, 799-800, 95 S.Ct. 2031, 
2035-2036, 44 L.Ed. 2d 589 (1975). Thus, 
" [ t ] h e p r o p e r manner f o r a s c e r t a i n i n g 

86 



CR-06-1577 

whether adverse p u b l i c i t y may have b i a s e d 
the p r o s p e c t i v e j u r o r s i s through the v o i r 
d i r e e x a m i n a t i o n . " Anderson v. S t a t e , 362 
So. 2d 1296, 1299 ( A l a . Crim. App. 1978).' 

"'"The mere f a c t t h a t p u b l i c i t y and media 
a t t e n t i o n were w i d e s p r e a d i s not s u f f i c i e n t t o 
w a r r a n t a change of venue. R a t h e r , Ex p a r t e  
Grayson[, 479 So.2d 76 (Ala.1985),] h e l d t h a t the 
a p p e l l a n t must show t h a t he s u f f e r e d a c t u a l 
p r e j u d i c e or t h a t the community was s a t u r a t e d w i t h 
p r e j u d i c i a l p u b l i c i t y . " S l a g l e v. S t a t e , 606 So. 2d 
193, 195 ( A l a . Cr. App. 1992).' W i l s o n v. S t a t e , 777 
So. 2d 856, 924 ( A l a . Crim. App. 1999), a f f ' d , 777 
So. 2d 935 ( A l a . 2000), c e r t . d e n i e d , 531 U.S. 1097, 
121 S.Ct. 826, 148 L.Ed. 2d 709 (2001). Moreover, we 
must c o n s i d e r the l e n g t h of time between the a l l e g e d 
p r e t r i a l p u b l i c i t y and the t r i a l . W i l s o n . 'When 
r e q u e s t i n g a change of venue, "the burden of p r o o f 
i s on the defendant t o 'show t o the r e a s o n a b l e 
s a t i s f a c t i o n of the c o u r t t h a t a f a i r and i m p a r t i a l 
t r i a l and an u n b i a s e d v e r d i c t cannot be r e a s o n a b l y 
e x p e c t e d i n the county i n which the defendant i s t o 
be t r i e d . " ' Jackson v. S t a t e , 791 So. 2d 979, 995 
( A l a . Crim. App. 2000), c e r t . d e n i e d , 791 So. 2d 
1043 ( A l a . 2000), q u o t i n g Hardy v. S t a t e , 804 So. 2d 
247, 293 ( A l a . Crim. App. 1999). Whether t o g r a n t a 
motion f o r a change of venue i s a d d r e s s e d t o the 
sound d i s c r e t i o n of the t r i a l c o u r t . A c k l i n v. 
S t a t e , 790 So. 2d 975 ( A l a . Crim. App. 2000), c e r t . 
d e n i e d , 790 So. 2d 1012 ( A l a . 2001), c e r t . d e n i e d , 
533 U.S. 936, 121 S. C t . 2565, 150 L.Ed. 2d 729 
(2001). The t r i a l c o u r t i s i n a b e t t e r p o s i t i o n than 
i s an a p p e l l a t e c o u r t t o r u l e on such a motion. The 
t r i a l c o u r t was p r e s e n t i n the community a t the time 
of the a l l e g e d p r e t r i a l p u b l i c i t y and knows the 
s p e c i f i c s of the h i s t o r y of the case i n the 
community. We w i l l not r e v e r s e a t r i a l c o u r t ' s 
r u l i n g on a motion f o r a change of venue u n l e s s a 
c l e a r abuse of d i s c r e t i o n i s shown. A c k l i n . 
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"Here, the r e c o r d c o n t a i n s numerous a r t i c l e s 
about the two robbery/murders. However, most of the 
a r t i c l e s are f a c t u a l accounts of the c i r c u m s t a n c e s 
s u r r o u n d i n g each case and the i n v e s t i g a t i o n of each 
case. No e v i d e n c e i n d i c a t e d t h a t the community was 
s a t u r a t e d w i t h p r e j u d i c i a l p r e t r i a l p u b l i c i t y about 
the two c a s e s . The f a c t t h a t the community was not 
so s a t u r a t e d i s shown by the v o i r d i r e e x a m i n a t i o n . 
D u r i n g v o i r d i r e the t r i a l c o u r t asked the 
p r o s p e c t i v e j u r o r s i f they had any knowledge about 
the case. (R. 1182.) E i g h t j u r o r s i n d i c a t e d t h a t 
they had heard about the case from r a d i o , newspaper, 
or t e l e v i s i o n r e p o r t s . Each of these j u r o r s was 
taken t o the bench and q u e s t i o n e d about h i s or her 
knowledge of the case. Two j u r o r s i n d i c a t e d t h a t 
they c o u l d not render a f a i r and i m p a r t i a l v e r d i c t . 
These j u r o r s were excused f o r cause. The o t h e r s i x 
j u r o r s who had h e a r d about the case i n d i c a t e d t h a t 
they c o u l d be f a i r and i m p a r t i a l . A number of them 
i n d i c a t e d t h a t the p u b l i c i t y about the case had been 
so l o n g ago t h a t t h e y d i d not remember any p e r t i n e n t 
f a c t s about the case. (R. 1182-1222.) The v o i r d i r e 
s u p p o r t s the t r i a l c o u r t ' s d e n i a l of the motion f o r 
a change of venue. There i s a b s o l u t e l y no e v i d e n c e 
t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n i n 
denying t h i s motion." 

S t a l l w o r t h v. S t a t e , 868 So. 2d 1128, 1141-43 ( A l a . Crim. App. 

2001). See a l s o , Ex p a r t e T r a v i s , 776 So. 2d 874 ( A l a . 2000); 

Gobble v. S t a t e , [Ms. CR-05-0225, Feb. 5, 2010] So. 3d 

( A l a . Crim. App. 2010). 

T h i s Court has r e v i e w e d the a r t i c l e s and v a r i o u s media 

r e p o r t s i n t r o d u c e d i n t o the r e c o r d i n s u p p o r t of the motion 

f o r a change of venue, and we conclude t h a t "most of the 
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a r t i c l e s are f a c t u a l accounts of the c i r c u m s t a n c e s s u r r o u n d i n g 

each case and the i n v e s t i g a t i o n of each case." S t a l l w o r t h , 868 

So. 2d a t 1142-43. A l t h o u g h t h e r e appeared t o be a s i g n i f i c a n t 

amount of media coverage s u r r o u n d i n g P h i l l i p s ' s and D o s t e r ' s 

escape, crime s p r e e , c a p t u r e , and D o s t e r ' s t r i a l , the e v i d e n c e 

does not e s t a b l i s h t h a t the p u b l i c i t y so s a t u r a t e d the 

community as t o render a f a i r t r i a l v i r t u a l l y i m p o s s i b l e . T h i s 

i s shown by the answers the veniremembers gave d u r i n g the 

v o i r d i r e . 

The r e c o r d i n d i c a t e s t h a t many veniremembers d i d have 

some f a m i l i a r i t y w i t h the case; however, o n l y t h r e e v e n i r e -

members i n d i c a t e d t h a t they had a f i x e d o p i n i o n r e g a r d i n g the 

case. Those veniremembers d i d not ser v e on the j u r y t h a t 

c o n v i c t e d P h i l l i p s . 

L i k e w i s e , P h i l l i p s d i d not e s t a b l i s h t h a t he s u f f e r e d any 

a c t u a l p r e j u d i c e as a r e s u l t of the p r e t r i a l p u b l i c i t y . The 12 

persons who s e r v e d on the j u r y t h a t c o n v i c t e d P h i l l i p s each 

i n d i c a t e d t h a t even i f he or she had some p r e t r i a l knowledge 
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r e g a r d i n g the case, the j u r o r would base h i s or her v e r d i c t 

o n l y on the e v i d e n c e p r e s e n t e d a t t r i a l . 2 1 

A c c o r d i n g l y , t h e r e i s no i n d i c a t i o n from the r e c o r d t h a t 

the c i r c u i t c o u r t abused i t s d i s c r e t i o n i n denying P h i l l i p s ' s 

motion f o r a change of venue. 2 2 

V I I . 

2 1 J u r o r M.B. - R. 1081-93; Supp. V. C. 32-58; J u r o r C.B. -
R. 1196-1200; Supp. V. C. 221-47; J u r o r C.C. - R. 1218-23; 
Supp. V. C. 329-55; J u r o r J.H. - R. 1282-85; Supp. V. C. 653¬
79; J u r o r M.J. - R. 1336-26; Supp. V. C. 761-87; J u r o r T.J. -
R. 1342-52; Supp. V. C. 788-814; J u r o r J.K. - R. 1351-58; 
Supp. V. C. 815-41; J u r o r P.M. - R. 1473-84; Supp. V. C. 1102¬
28; J u r o r E.R. - R. 1532-38; Supp. V. C. 1291-1317; J u r o r J.S. 
- R. 1567-79; Supp. V. C. 1399-1425; J u r o r P.S. - R. 1602-09; 
Supp. V. C. 1480-1606; J u r o r S.W. - R. 1658-66; Supp. V. C. 
1642-68. 

2 2 P h i l l i p s makes the s u g g e s t i o n a t the c o n c l u s i o n of h i s 
argument t h a t the c i r c u i t c o u r t s h o u l d have g r a n t e d h i s 
renewed motion f o r a change of venue made a t the c o n c l u s i o n of 
the e v i d e n c e and b e f o r e c l o s i n g arguments because, he 
i n t i m a t e s , one of the j u r o r s was exposed t o adverse p u b l i c i t y 
r e g a r d i n g the case d u r i n g a r e c e s s i n the t r i a l . ( P h i l l i p s ' s 
b r i e f , a t 99-100.) There i s a b s o l u t e l y no ev i d e n c e t o su p p o r t 
t h i s s u g g e s t i o n . What i s c l e a r i s t h a t the j u r o r m i s u n d e r s t o o d 
the c o u r t ' s i n q u i r y r e g a r d i n g whether the j u r o r had f o l l o w e d 
the c o u r t ' s i n s t r u c t i o n s t o the j u r o r s not t o expose 
themselves t o any media coverage r e g a r d i n g the case d u r i n g the 
r e c e s s . T h i s m i s u n d e r s t a n d i n g was c l a r i f i e d p r i o r t o 
p r o c e e d i n g w i t h the t r i a l . (R. 3470-74.) 
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P h i l l i p s m a i n t a i n s t h a t the c i r c u i t c o u r t e r r e d i n 

denying h i s motion t o suppress the statement he gave t o 

Co v i n g t o n County S h e r i f f ' s i n v e s t i g a t o r s on November 19, 

2002. 2 3 S p e c i f i c a l l y , P h i l l i p s contends t h a t the statement was 

c o e r c e d by the c o n d i t i o n s of h i s confinement, and t h a t h i s 

statement o c c u r r e d w i t h o u t the a s s i s t a n c e of c o u n s e l , even 

though he had i n v o k e d h i s r i g h t t o c o u n s e l e a r l i e r t h a t day. 

The r e c o r d i n d i c a t e s t h a t P h i l l i p s made f o u r statements 

t o law-enforcement o f f i c i a l s i n which he c o n f e s s e d h i s 

invo l v e m e n t i n the crimes t h a t he and Doster committed i n the 

two-week p e r i o d t h a t they were a t - l a r g e : t h r e e statements were 

made t o Texas Ranger Brooks Long a f t e r P h i l l i p s was booked 

i n t o the C r o c k e t t County J a i l on November 18, 2002, and a 

f o u r t h statement was made t o C o v i n g t o n County i n v e s t i g a t o r s on 

November 19, 2002, w h i l e P h i l l i p s was s t i l l i n c a r c e r a t e d a t 

the C r o c k e t t County j a i l . 

P h i l l i p s moved t o suppress a l l the statements he made t o 

Long, as w e l l as the statement t h a t he gave t o the C o v i n g t o n 

County i n v e s t i g a t o r s . In h i s w r i t t e n motions, P h i l l i p s argued 

2 3 T h i s argument was p r e s e n t e d i n Issue V I I i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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t h a t h i s statements were due t o be s u p p r e s s e d because, he 

c l a i m e d , the statements were c o e r c e d by the p u r p o r t e d l y 

m i s e r a b l e c o n d i t i o n s of h i s confinement. P h i l l i p s a l s o 

a l l e g e d t h a t he was a r r e s t e d w i t h o u t p r o b a b l e cause, t h a t he 

was not a d e q u a t e l y a p p r i s e d of h i s r i g h t s by the Texas 

o f f i c i a l s , t h a t h i s statements were not v o l u n t a r i l y r e n d e r e d 

because he was m e n t a l l y u n s t a b l e , and t h a t h i s statement t o 

the Alabama o f f i c i a l s was o b t a i n e d w i t h o u t the b e n e f i t of 

c o u n s e l even though, he c l a i m e d , he had i n v o k e d h i s r i g h t t o 

c o u n s e l t o a Texas j u s t i c e of the peace e a r l i e r t h a t day. 

P h i l l i p s e l a b o r a t e d upon h i s c l a i m s i n an a f f i d a v i t f i l e d 

i n s u p p o r t of h i s motions t o s u p p r e s s , which re a d s , i n 

r e l e v a n t p a r t : 

" I was a r r e s t e d by S t a t e a u t h o r i t i e s about noon 
and p l a c e d i n c u s t o d y . E a r l i e r t h a t day, we drank a 
12 pack of beer and were on h e r o i n e . The n e e d l e s 
were p l a c e d i n the c r u s h e d beer cans. The Texas 
o f f i c i a l s took a l l my c l o t h e s , s o c k s , shoes, 
underwear and e v e r y t h i n g and gave me a p l a s t i c s h o r t 
s l e e v e bag, w i t h o u t c l o s u r e s t o wear. I t l o o k e d 
s i m i l a r t o a h o s p i t a l gown but made of t h i c k 
p l a s t i c . The garment had no heat v a l u e , i n f a c t i t 
was c o l d t o the t o u c h . 

" I was p l a c e d i n a c o n c r e t e c e l l , no m a t t r e s s 
o n l y c o n c r e t e f l o o r , s t e e l bed, t o i l e t and shower. 
The heat was o f f and the c e l l was f r e e z i n g . I f e l t 
i t was about 40 degrees i n t h e r e . I was s e p a r a t e d 
from the o t h e r inmates. The c e l l was an i c e box w i t h 
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no p l a c e t o get warm. The f r e e z i n g s u r f a c e s i n the 
unheated c e l l , w i t h o n l y a p l a s t i c gown t o wear, and 
my bare f e e t on the c o l d c o n c r e t e f l o o r caused my 
t e e t h t o c h a t t e r and my body t o shake, i t was 
unb e a r a b l e . 

"A j a i l e r would check on me e v e r y 15 minutes and 
f i l l out a l o g on the o u t s i d e of the b a r s . I asked 
f o r a b l a n k e t and t o l d him I was f r e e z i n g . He s a i d 
I c o u l d n ' t have them. I wrapped t o i l e t paper around 
my l e g s and f e e t l i k e a mummy t o t r y and get warm 
but i t d i d n ' t h e l p . They kept me i s o l a t e d . 

" I met w i t h a p a s t o r a f t e r I was booked i n and 
b e f o r e my c l o t h e s were taken away. The p a s t o r gave 
me two d i f f e r e n t B i b l e s . The p a s t o r t o l d me the o n l y 
way you can be f o r g i v e n by God was t o c o n f e s s t o the 
l e g a l a u t h o r i t i e s . 

"He s a i d r e a d i t f o r y o u r s e l f and showed me 
James 5: v e r s e s 15 and 16 "....and i f he has 
committed s i n s , he w i l l be f o r g i v e n . 17 c o n f e s s your 
t r e s p a s s e s (Nu-text r e a d s . . . T h e r e f o r e c o n f e s s your 
s i n s ) t o one another and pr a y f o r one another t h a t 
you may be h e a l e d . ' I d i d not t e l l him what 
happened. 

" I s t a y e d i n the ' i c e box' u n t i l O f f i c e r Long 
came and asked me i f I wanted t o t a l k . I met w i t h 
O f f i c e r Long. He o f f e r e d me hot c o f f e e and a 
c i g a r e t t e . I had not eaten and the warm d r i n k was a 
r e l i e f . I was w i l l i n g t o say a n y t h i n g t o s t a y i n the 
warm o f f i c e , say a n y t h i n g t o s t a y i n the warm 
o f f i c e , d r i n k i n g hot c o f f e e and smoking c i g a r e t t e s 
even i f i t was f o r o n l y 30 minutes t o s t a y out of my 
c e l l , the ' i c e box.' 

" A f t e r I t a l k e d w i t h Mr. Long, I was taken back 
to the ' i c e box' and an o l d e r man i n h i s l a t e r 60's, 
k i n d of heavy s e t , 5'7" t a l l w i t h a gut, we a r i n g 
b l a c k frame g l a s s e s s a i d t h a t he was a m a g i s t r a t e . 
He brought me e x t r a d i t i o n p a p e rs. He asked me i f I 
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wanted a lawyer and I s a i d yes. They s a i d are you 
g o i n g t o f i g h t e x t r a d i t i o n , I s a i d no. I d i d say I 
wanted a lawyer and I f i l l e d out t h e i r form, a s k i n g 
f o r a l a w y e r . I never saw an a t t o r n e y i n Texas. 

"They kept me naked i n the ' i c e box' u n t i l the 
Alabama d e t e c t i v e s came. They s a i d I was s t i l l on 
s u i c i d e watch. I was f r e e z i n g . The deputy c o n t i n u e d 
t o check and w r i t e on a pad e v e r y 15 minutes. I 
t h i n k i t was t o make sure I wasn't f r e e z i n g t o 
death. 

t a l k e d w i t h the Alabama O f f i c i a l s , t h e y 
c l o t h e s and p l a c e d me i n g e n e r a l 

" A f t e r I t a l k e d w i t h 
gave me my 
p o p u l a t i o n i n the h e a t e d p o r t i o n of the j a i l . 

" I would have remained s i l e n t but f o r the 
p a s t o r , them t a k i n g my c l o t h e s , the c o l d c e l l , the 
c i g a r e t t e s and warm room and hot c o f f e e d u r i n g the 
i n t e r v i e w . I asked f o r an a t t o r n e y and t h e y never 
p r o v i d e d me one. The p a s t o r was p r o v i d e d r i g h t away. 
I was w i l l i n g t o say a n y t h i n g , not t o have t o go 
back t o the ' i c e box' and f o r a warm room." 

(C. 2031-32.) 

On January 9, 2007, a l e n g t h y s u p p r e s s i o n h e a r i n g was 

conducted. (R. 576-824.) The c i r c u i t c o u r t d e n i e d the 

motions t o suppress by w r i t t e n o r d e r , which w i l l be addressed 

i n more d e t a i l below. 

Toward the end of the t r i a l , a second s u p p r e s s i o n h e a r i n g 

was conducted o u t s i d e the presence of the j u r y i n o r d e r t o 

reexamine the a d m i s s i b i l i t y of the statement t h a t P h i l l i p s 

made t o the Alabama a u t h o r i t i e s on November 19, 2002, i n l i g h t 
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of the a d d i t i o n a l t e s t i m o n y of Texas J u s t i c e of the Peace 

James Hearne, who was not p r e s e n t a t the f i r s t s u p p r e s s i o n 

h e a r i n g . (R. 3158-86.) A f t e r h e a r i n g Hearne's t e s t i m o n y , and 

arguments by r e s p e c t i v e c o u n s e l , the c i r c u i t c o u r t by 

i m p l i c a t i o n a g a i n d e n i e d P h i l l i p s ' s motion t o suppress the 

statement t h a t he gave t o the Alabama a u t h o r i t i e s on November 

19, 2002. The r e c o r d e d statement g i v e n on November 19 was 

p l a y e d f o r the j u r y a t t r i a l , and the t r a n s c r i p t of the 

statement was i n t r o d u c e d i n t o e v i d e n c e . The t h r e e statements 

P h i l l i p s made t o Texas Ranger Brooks Long on November 18 were 

not a d m i t t e d i n t o e v i d e n c e a t t r i a l because Ranger Long was 

not a b l e t o be p r e s e n t a t t r i a l because of a f a m i l y emergency. 

On a p p e a l , P h i l l i p s r e a s s e r t s h i s arguments t h a t the 

statement t h a t he gave Alabama a u t h o r i t i e s on November 19 

s h o u l d have been sup p r e s s e d because, he says, i t was c o e r c e d 

by the supposedly c o l d , m i s e r a b l e c o n d i t i o n s of h i s 

confinement and because i t was g i v e n w i t h o u t the b e n e f i t of 

c o u n s e l even though he r e q u e s t e d the a s s i s t a n c e of c o u n s e l 

e a r l i e r t h a t day. 

In o r d e r t o address P h i l l i p s ' s a s s e r t i o n s on a p p e a l , an 

u n d e r s t a n d i n g of the events t h a t t r a n s p i r e d from the time of 
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P h i l l i p s ' s a r r e s t u n t i l he made h i s statement t o the C o v i n g t o n 

County i n v e s t i g a t o r s on November 19, 2002, i s n e c e s s a r y . The 

f o l l o w i n g e v i d e n c e was p r e s e n t e d a t the s u p p r e s s i o n h e a r i n g s : 

As d i s c u s s e d i n more d e t a i l i n P a r t V I I I of t h i s o p i n i o n , 

on November 18, 2002, around 2:00, p.m., Texas Highway P a t r o l 

O f f i c e r Donald Van Zant stopped P h i l l i p s and D o ster as t h e y 

were t r a v e l i n g west on I n t e r s t a t e 10 i n LeMaster's t r u c k . 

P h i l l i p s and Doster were o r d e r e d t o get out of the t r u c k , and 

they were a r r e s t e d a t the scene on f u g i t i v e w a r r a n t s . Van 

Zant i n f o r m e d P h i l l i p s of h i s M i r a n d a 2 4 r i g h t s a t the scene. 

Van Zant s a i d t h a t P h i l l i p s d i d not appear t o be under 

the i n f l u e n c e of any s u b s t a n c e s , and he i n d i c a t e d t h a t he 

u n d e r s t o o d h i s r i g h t s . P h i l l i p s and Doster were t r a n s p o r t e d 

d i r e c t l y t o the C r o c k e t t County, Texas, j a i l . Van Zant 

conducted an i n v e n t o r y of those items t h a t were c l e a r l y 

v i s i b l e i n the t r u c k , but he d i d not see any c r u s h e d beer cans 

or drugs i n the t r u c k . 

C r o c k e t t County S h e r i f f Shannon Fenton t e s t i f i e d t h a t 

P h i l l i p s was booked i n t o the C r o c k e t t County j a i l around 3:00 

p.m. on November 18, 2002. D u r i n g t h i s p r o c e s s , P h i l l i p s ' s 

2 4 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966) . 
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c l o t h i n g was removed, he was searched, and he was i s s u e d a 

s t a n d a r d w h i t e j u m p s u i t and two b l a n k e t s . P h i l l i p s was then 

p l a c e d i n t o a s m a l l h o l d i n g f a c i l i t y b e s i d e the b o o k i n g a r e a 

so the j a i l e r c o u l d communicate w i t h him and c o u l d c o n t i n u e t o 

complete the paperwork. Fenton t e s t i f i e d t h a t t h e r e was no 

i n d i c a t i o n t h a t P h i l l i p s was under the i n f l u e n c e of any 

substances a t t h a t t i m e . 

Around 3:15, p.m., Texas Ranger Long a r r i v e d a t the 

C r o c k e t t County j a i l i n o r d e r t o a s s i s t the l o c a l law-

enforcement o f f i c i a l s w i t h the i n v e s t i g a t i o n . When Ranger Long 

e n t e r e d the j a i l , a man i n the h o l d i n g c e l l , who Ranger Long 

l a t e r l e a r n e d was P h i l l i p s , saw h i s badge and i n q u i r e d as t o 

whether Long was a Texas Ranger. Long responded t h a t he was, 

and then he and P h i l l i p s engaged i n a c o n v e r s a t i o n about the 

Texas Rangers w h i l e Ranger Long w a i t e d f o r the door t o the 

d i s p a t c h e r ' s o f f i c e t o be opened. P h i l l i p s was w e a r i n g a j a i l 

j u m p s u i t a t t h a t t i m e . A c c o r d i n g t o Ranger Long, P h i l l i p s was 

"nervous, t a l k a t i v e , p o l i t e , [and] engaging," but he d i d not 

appear t o be under the i n f l u e n c e of any s u b s t a n c e s . 

Ranger Long e n t e r e d the d i s p a t c h e r ' s o f f i c e . The o n l y 

i n f o r m a t i o n t h a t Long had a t t h a t time was t h a t the t r u c k was 
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s t o l e n , and t h a t P h i l l i p s and Doster had been a r r e s t e d . 

Ranger Long t o l d S h e r i f f Fenton t h a t he needed t o t a l k t o 

P h i l l i p s t o " f i n d out what was g o i n g on." A c c o r d i n g t o Ranger 

Long, S h e r i f f Fenton e s c o r t e d P h i l l i p s t o the s h e r i f f ' s o f f i c e 

t o t a l k w i t h Ranger Long. 

Ranger Long t e s t i f i e d t h a t a l t h o u g h the Texas a u t h o r i t i e s 

were i n communication w i t h the Alabama a u t h o r i t i e s , a t the 

time P h i l l i p s was brought t o the s h e r i f f ' s o f f i c e , the Texas 

a u t h o r i t i e s d i d not know the e x t e n t of P h i l l i p s ' s i n v o l v e m e n t 

i n any c r i m e s . Long s a i d t h a t the Texas a u t h o r i t i e s d i d not 

know whether P h i l l i p s was a h i t c h h i k e r or why he was i n the 

t r u c k — a l l t h e y knew was t h a t P h i l l i p s was i n the t r u c k when 

i t was stopped. 

Ranger Long s t a t e d t h a t when P h i l l i p s was brought i n t o 

the s h e r i f f ' s o f f i c e , he was w e a r i n g the j a i l j u m p s u i t . 

P h i l l i p s was nervous and t a l k a t i v e . P h i l l i p s asked f o r a 

c i g a r e t t e , so S h e r i f f Fenton gave P h i l l i p s one of h i s 

c i g a r e t t e s , and he was a l l o w e d t o smoke. P h i l l i p s was a l s o 

g i v e n a cup of c o f f e e t o d r i n k . 

Ranger Long asked P h i l l i p s something l i k e , "Bobby, why 

are you h e r e ? " or "What's the d e a l , Bobby?" P h i l l i p s 
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v o l u n t e e r e d , " W e l l , we broke i n t o a guy's house, k i l l e d him, 

shot him. Escaped from j a i l and d i d some b u r g l a r i e s , ended up 

i n Texas and y ' a l l caught us." 

At t h a t p o i n t , Ranger Long a p p r i s e d P h i l l i p s of h i s 

Miranda r i g h t s . The time was 3:37 p.m. on November 18. Ranger 

Long t e s t i f i e d t h a t P h i l l i p s appeared t o u n d e r s t a n d h i s 

r i g h t s , and t h a t he v o l u n t a r i l y waived those r i g h t s . 

A c c o r d i n g t o Ranger Long, no t h r e a t s or promises were made t o 

P h i l l i p s i n r e t u r n f o r h i s statement, and P h i l l i p s d i d not 

appear t o be under the i n f l u e n c e of any s u b s t a n c e s . 

P h i l l i p s then gave Ranger Long an a b b r e v i a t e d v e r s i o n of 

the crime s p r e e , from h i s escape t o how he and Doster ended up 

i n Texas. While Ranger Long was engaged i n t h i s c o n v e r s a t i o n 

w i t h P h i l l i p s , Ranger Long l e a r n e d from the a u t h o r i t i e s t h a t 

no weapons were found i n the t r u c k and t h a t the Alabama 

a u t h o r i t i e s d i d not have a murder weapon, so Ranger Long asked 

P h i l l i p s about the weapon. P h i l l i p s t o l d Ranger Long t h a t the 

weapon had been pawned i n Baton Rouge, L o u i s i a n a . Ranger Long 

l e f t the room and c o n t a c t e d the A n d a l u s i a , Alabama, S h e r i f f ' s 

Department and i n f o r m e d i t of what P h i l l i p s had t o l d him 

r e g a r d i n g the l o c a t i o n of the weapon. 
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Ranger Long r e t u r n e d t o S h e r i f f Fenton's o f f i c e w i t h a 

m i c r o c a s s e t t e r e c o r d e r . Ranger Long r e i n f o r m e d P h i l l i p s of 

h i s r i g h t s , and then conducted a more d e t a i l e d i n t e r v i e w w i t h 

P h i l l i p s , which was r e c o r d e d . The t a p e d i n t e r v i e w began a t 

3:55 p.m. and ended a t 4:24 p.m. 

A f t e r the t a p e d i n t e r v i e w ended, P h i l l i p s r e q u e s t e d t o 

see a p s y c h i a t r i s t or a p r i e s t . Ranger Long l e f t the room and 

i n f o r m e d the j a i l e r t o make arrangements f o r P h i l l i p s t o t a l k 

w i t h a m i n i s t e r . Ranger Long t e s t i f i e d t h a t he had no f u r t h e r 

c o n t a c t w i t h P h i l l i p s . 

An o f f i c i a l from the j a i l c o n t a c t e d Reverend John F l u t h , 

the p a s t o r of the nearby Ozona U n i t e d M e t h o d i s t Church, and 

asked him t o speak t o P h i l l i p s . Rev. F l u t h went t o the j a i l 

and t a l k e d w i t h P h i l l i p s , who was i n a j a i l c e l l " i n a 

h a l l w a y . " Rev. F l u t h t e s t i f i e d t h a t d u r i n g t h e i r c o n v e r s a t i o n , 

he i n f o r m e d P h i l l i p s t h a t he was not a lawyer and t h a t he d i d 

not want t o d i s c u s s any of the d e t a i l s of the c r i m e s . Rev. 

F l u t h encouraged P h i l l i p s t o d i s c u s s the c r i m i n a l m a t t e r s w i t h 

a l a w y e r . Rev. F l u t h e m p h a t i c a l l y s t a t e d t h a t he never 

a d v i s e d P h i l l i p s t o " c o n f e s s t o the cops." Rev. F l u t h d i d not 
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r e c a l l whether i t was c o l d i n the j a i l , but he s t a t e d t h a t i f 

i t had been, he would have i n f o r m e d the a u t h o r i t i e s . 

Around 4:30 p.m. on t h a t same day, P h i l l i p s and D o ster 

were p l a c e d i n lock-down i n s e p a r a t e c e l l s i n c e l l b l o c k A. 

S h e r i f f Fenton made the d e c i s i o n t o p l a c e P h i l l i p s i n c e l l 

b l o c k A, which i s the maximum-security c e l l b l o c k , based upon 

an assessment of P h i l l i p s ' s m e n t a l - h e a l t h s t a t u s , h i s c r i m i n a l 

h i s t o r y , and r i s k of escape. S h e r i f f Fenton t e s t i f i e d t h a t 

the inmates are f e d a t 5:30 p.m. and t h a t t h e r e was no 

i n d i c a t i o n t h a t P h i l l i p s was not f e d a t t h a t t i m e . 

A c c o r d i n g t o the j a i l l o g s , which were i n t r o d u c e d i n t o 

e v i d e n c e , P h i l l i p s and D o ster were p l a c e d on s u i c i d e watch 

around 6:00, p.m., on November 18. S h e r i f f Fenton e x p l a i n e d 

t h a t when an inmate i s p l a c e d on s u i c i d e watch, the inmates's 

c l o t h i n g and bedding are t y p i c a l l y removed, and the inmate i s 

u s u a l l y c l o t h e d i n a s u i c i d e gown, which i s a l o n g , 

s l e e v e l e s s , k e v l a r - l i k e v e s t h e l d t o g e t h e r a t the s i d e s by 

V e l c r o . A j a i l e r i s r e q u i r e d t o check on the inmate a t 

f r e q u e n t i n t e r v a l s and t o note the s t a t u s of the inmate on a 

j a i l l o g . 
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S h e r i f f Fenton t e s t i f i e d t h a t based upon the j a i l l o g s , 

P h i l l i p s was p o s s i b l y on s u i c i d e watch u n t i l a t l e a s t November 

23. S h e r i f f Fenton s a i d t h a t i t was p o s s i b l e t h a t d u r i n g t h a t 

time a b l a n k e t and c l o t h i n g c o u l d have been r e t u r n e d t o 

P h i l l i p s . 

A l a r g e p o r t i o n of S h e r i f f Fenton's t e s t i m o n y a t the 

s u p p r e s s i o n h e a r i n g was d i r e c t e d t o the c o n d i t i o n s of 

P h i l l i p s ' s confinement — whether P h i l l i p s was housed i n a 

c e l l w i t h no heat and d r e s s e d i n o n l y a s u i c i d e gown. S h e r i f f 

Fenton t e s t i f i e d t h a t the j a i l was b u i l t i n the 1890s. A l l of 

the c e l l b l o c k s were heated by one h e a t i n g u n i t ; the b o o k i n g 

ar e a of the j a i l was heated by another u n i t ; and the o f f i c e s 

by a t h i r d u n i t . S h e r i f f Fenton d i d not r e c a l l t h e r e b e i n g any 

h e a t i n g problems i n P h i l l i p s ' s c e l l . 

The j a i l l o g s , which were a d m i t t e d l y c o n f u s i n g and o f t e n 

i n d e c i p h e r a b l e , c o n t a i n e d a h a n d w r i t t e n n o t a t i o n i n d i c a t i n g 

t h a t a t 7:00 a.m. on the morning of November 18 -- b e f o r e 

P h i l l i p s and Doster were brought t o the j a i l a t 3:00 p.m. t h a t 

a f t e r n o o n -- the door a t the end of the c e l l b l o c k A c o r r i d o r 

was opened. S h e r i f f Fenton d i d not know why t h i s n o t a t i o n 

was made, but he s p e c u l a t e d t h a t i t was t o a l l o w heat i n t o the 
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c o r r i d o r or t o a l l o w a i r t o c i r c u l a t e . I t was a p p a r e n t l y not 

unu s u a l t o open the door t o the c o r r i d o r i n o r d e r t o a l l o w a i r 

t o c i r c u l a t e . 

S h e r i f f Fenton s a i d t h a t t h e r e was no i n d i c a t i o n from the 

j a i l l o g s t h a t P h i l l i p s had any t r o u b l e s l e e p i n g or t h a t he 

had any o t h e r problems as a r e s u l t of the a l l e g e d l y c o l d 

t e mperature. There was a l s o no i n d i c a t i o n from the j a i l l o g s 

t h a t P h i l l i p s had t o wrap h i m s e l f i n t o i l e t paper i n o r d e r t o 

keep warm. 

As noted above, James Hearne, a j u s t i c e of the peace i n 

C r o c k e t t County, Texas, d i d not t e s t i f y a t the f i r s t 

s u p p r e s s i o n h e a r i n g ; however, he d i d t e s t i f y a t the 

s u p p r e s s i o n h e a r i n g h e l d d u r i n g t r i a l . Hearne t e s t i f i e d t h a t 

p a r t of h i s d u t i e s i n c l u d e d a d m i n i s t e r i n g a m a g i s t r a t e warning 

of r i g h t s t o persons who have been a r r e s t e d and brought t o the 

C r o c k e t t County j a i l . Hearne e x p l a i n e d t h a t i n the v a s t 

m a j o r i t y of cases, he went t o the j a i l t o p e r f o r m the 

a d m i n i s t r a t i o n of the r i g h t s , as opposed t o an i n d i v i d u a l ' s 

b e i n g brought t o h i s o f f i c e . 

Hearne t e s t i f i e d t h a t when he a d m i n i s t e r e d the r i g h t s , he 

u s u a l l y s t o o d i n s i d e the d i s p a t c h e r ' s o f f i c e , b e h i n d a heavy-
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s c r e e n door, w h i l e the a r r e s t e d p e r s o n remained o u t s i d e of the 

d i s p a t c h e r ' s o f f i c e , w i t h a j a i l e r or deputy p r e s e n t . I f the 

e x e c u t i o n of warnings i s a d m i n i s t e r e d a t any p l a c e o t h e r than 

a t the d i s p a t c h e r ' s door i n the j a i l , Hearne s p e c i f i c a l l y 

n o t ed t h a t on the r i g h t s form. 

T h i s was the procedure t h a t Hearne f o l l o w e d when he 

a p p r i s e d P h i l l i p s of h i s r i g h t s on the morning of November 19. 

When Hearne a r r i v e d a t the d i s p a t c h e r ' s o f f i c e , the j a i l e r 

went t o get P h i l l i p s and e s c o r t e d him t o the a p p r o p r i a t e p l a c e 

o u t s i d e the d i s p a t c h e r ' s o f f i c e . Hearne s a i d t h a t P h i l l i p s was 

d r e s s e d i n orange j a i l c o v e r a l l s when he a d m i n i s t e r e d the 

r i g h t s t o him. 

Hearne i d e n t i f i e d the warning of r i g h t s form t h a t he r e a d 

t o P h i l l i p s , which was i n t r o d u c e d i n t o e v i d e n c e a t the 

s u p p r e s s i o n h e a r i n g . The w a r n i n g - o f - r i g h t s form i n d i c a t e s t h a t 

the p l a c e of the warnings was the C r o c k e t t County J a i l , and 

the time was 9:30 a.m. on November 19, 2002. 

When Hearne was p r o v i d e d the r i g h t s form by the j a i l e r , 

the name " M i c h a e l Dwayne P h i l l i p s " 2 5 was a l r e a d y t y p e d on the 

25When P h i l l i p s was a r r e s t e d , a r e c e n t l y made 
i d e n t i f i c a t i o n c a r d w i t h a photograph was found t h a t l i s t e d 
h i s names M i c h a e l Dwayne P h i l l i p s . 
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top of the form. As Hearne r e a d the name on the form t o 

P h i l l i p s , P h i l l i p s i n f o r m e d him t h a t h i s r e a l name was "Bobby 

O'Lee P h i l l i p s . " Hearne then r e a d P h i l l i p s h i s r i g h t s . 

Hearne ensured t h a t P h i l l i p s u n d e r s t o o d each r i g h t b e f o r e 

p r o c e e d i n g t o the next one. Hearne t e s t i f i e d t h a t P h i l l i p s 

d i d not i n v o k e h i s r i g h t t o c o u n s e l . 

A h a n d w r i t t e n n o t a t i o n a t the bottom of the form r e a d s , 

"My r e a l name i s Bobby O'Lee P h i l l i p s . " P h i l l i p s s i g n e d h i s 

name underneath the n o t a t i o n . 

The next day, on November 20, 2002, a t 11:00 a.m., Hearne 

r e t u r n e d t o the j a i l and r e p e a t e d the e n t i r e p rocedure w i t h 

P h i l l i p s because t h e r e had been a change i n the charge a g a i n s t 

P h i l l i p s . On the second w a r n i n g - o f - r i g h t s form d a t e d November 

20, 2002, a t 11:00, a.m., P h i l l i p s ' s name was c o r r e c t l y l i s t e d 

a t the top of t h a t form. P h i l l i p s a l s o s i g n e d the form. 

Hearne t e s t i f i e d t h a t P h i l l i p s a g a i n i n d i c a t e d t h a t he 

un d e r s t o o d each of h i s r i g h t s . 

A f t e r Hearne r e i n f o r m e d P h i l l i p s of h i s r i g h t s on 

November 20, Hearne observed J a i l e r Pablo Talamantez w r i t e on 

the bottom of an a p p l i c a t i o n - f o r - a p p o i n t m e n t - o f - c o u n s e l form 

the f o l l o w i n g n o t a t i o n : "Note: In f r o n t of JP Hearne on 11-
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20-02 at 11:00 a.m. P h i l l i p s s t a t e d t h a t he d i d not want an 

a t t o r n e y . " The n o t a t i o n was s i g n e d by P a blo Talamantez. 

Hearne c l a r i f i e d t h a t i n C r o c k e t t County when an a r r e s t e d 

p e r s o n r e q u e s t s c o u n s e l , the person must complete the 

a p p l i c a t i o n f o r appointment of c o u n s e l form, and an i n d i g e n t 

form. 

A t the s u p p r e s s i o n h e a r i n g s , the defense made much of the 

f a c t t h a t S t a t e c o u l d not produce a r e q u e s t - f o r - c o u n s e l form 

w i t h a s i m i l a r n o t a t i o n from Hearne's November 19th encounter 

w i t h P h i l l i p s -- i n f e r r i n g from the absence of such a n o t a t i o n 

on a r e q u e s t - f o r - c o u n s e l form t h a t P h i l l i p s d i d i n d e e d r e q u e s t 

c o u n s e l on November 19. When the p r o s e c u t o r q u e s t i o n e d Hearne 

as t o why t h e r e was not a c o r r e s p o n d i n g r e q u e s t - f o r - c o u n s e l 

form w i t h a s i m i l a r n o t a t i o n f o r the November 19 w a r n i n g - o f -

r i g h t s p r o c e e d i n g , Hearne responded t h a t " [ i ] t never o c c u r r e d 

t o [him.]" However, Hearne t e s t i f i e d t h a t i f P h i l l i p s had 

r e q u e s t e d c o u n s e l on November 19, he would have r e q u i r e d him 

t o complete the e n t i r e form, and he would have a p p o i n t e d him 

c o u n s e l . Hearne s t a t e d t h a t a t no p o i n t d i d P h i l l i p s i n v o k e 

h i s r i g h t t o c o u n s e l . 
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S c o t t Conner, an i n v e s t i g a t o r f o r the C o v i n g t o n County 

S h e r i f f ' s Department i n November 2002, t e s t i f i e d a t the 

i n i t i a l s u p p r e s s i o n h e a r i n g t h a t when the C o v i n g t o n County 

S h e r i f f ' s department r e c e i v e d i n f o r m a t i o n t h a t P h i l l i p s and 

D o s t e r had been c a p t u r e d , he and C o v i n g t o n County S h e r i f f ' s 

I n v e s t i g a t o r W a l t e r I n a b i n e t t t r a v e l e d t o Ozona, Texas, t o 

i n v e s t i g a t e . 

They a r r i v e d on the a f t e r n o o n of November 19, 2002. 

B e f o r e t a l k i n g w i t h P h i l l i p s , Conner and I n a b i n e t t examined 

and i n v e n t o r i e d LeMaster's t r u c k . A f t e r c o m p l e t i n g the 

i n v e n t o r y of LeMaster's t r u c k , they went t o the C r o c k e t t 

County j a i l . They were e s c o r t e d t o the s h e r i f f ' s o f f i c e , 

where the i n t e r v i e w w i t h P h i l l i p s took p l a c e . 

Conner t e s t i f i e d t h a t a t the time of the i n t e r v i e w , 

P h i l l i p s was d r e s s e d i n a w h i t e j a i l j u m p s u i t and t h a t he d i d 

not appear t o be u n h e a l t h y , s t a r v i n g , or u n u s u a l l y c o l d . 

Conner s a i d t h a t P h i l l i p s d i d not appear t o be under the 

i n f l u e n c e of any drugs or a l c o h o l . A c c o r d i n g t o Conner, 

P h i l l i p s speech was c o h erent and normal. 

Conner t e s t i f i e d t h a t W a l t e r I n a b i n e t t i n f o r m e d P h i l l i p s 

of h i s r i g h t s , u s i n g the C o v i n g t o n County a d v i c e - o f - r i g h t s 
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form, which was i n t r o d u c e d i n t o e v i d e n c e a t the s u p p r e s s i o n 

h e a r i n g . Conner s t a t e d t h a t P h i l l i p s appeared t o u n d e r s t a n d 

h i s r i g h t s and t h a t he i n d i c a t e d t h a t he was w i l l i n g t o waive 

h i s r i g h t s . 

Conner t e s t i f i e d t h a t n e i t h e r he nor I n a b i n e t t made any 

t h r e a t s t o P h i l l i p s or o f f e r e d any promises of reward i n o r d e r 

t o induce P h i l l i p ' s statement. In Conner's o p i n i o n , 

P h i l l i p s ' s statement was v o l u n t a r i l y r endered. 

P h i l l i p s i n i t i a l e d and s i g n e d a form i n d i c a t i n g t h a t he 

was w i l l i n g t o waive h i s r i g h t s and t o answer q u e s t i o n s 

w i t h o u t a lawyer p r e s e n t . Conner t e s t i f i e d t h a t a t no p o i n t 

d i d P h i l l i p s i n v o k e h i s r i g h t t o c o u n s e l , nor d i d P h i l l i p s 

t e l l them t h a t he had s u p p o s e d l y i n v o k e d h i s r i g h t t o c o u n s e l 

e a r l i e r t h a t day w h i l e t a l k i n g w i t h Hearne. Conner t e s t i f i e d 

t h a t i f had been t o l d t h a t P h i l l i p s had e a r l i e r i n v o k e d h i s 

r i g h t t o c o u n s e l , he would not have conducted any i n t e r v i e w 

w i t h o u t s e c u r i n g c o u n s e l f o r P h i l l i p s . 

The i n t e r v i e w began a t 7:04 p.m. and ended a t 7:59 p.m. 

Conner t e s t i f i e d t h a t when the i n t e r v i e w began, the q u e s t i o n s 

were d i r e c t e d t o P h i l l i p s ' s escape from the C o v i n g t o n County 

j a i l . Conner s a i d t h a t P h i l l i p s was v e r y c o o p e r a t i v e and 
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f o r t h c o m i n g , and t h a t he t o l d them what happened from the time 

of h i s escape u n t i l the time he was c a p t u r e d . 

P h i l l i p s t e s t i f i e d on h i s b e h a l f a t the s u p p r e s s i o n 

h e a r i n g . He t e s t i f i e d t h a t as soon as he a r r i v e d a t the j a i l , 

a l l h i s c l o t h e s were removed and he was r e q u i r e d t o put on 

w h i t e c o v e r a l l s . P h i l l i p s s a i d t h a t he was then p l a c e d i n a 

h o l d i n g c e l l , where he remained f o r a p p r o x i m a t e l y 30 minutes. 

P h i l l i p s c l a i m e d t h a t a f t e r he was taken from the h o l d i n g 

c e l l , he had t o remove h i s c o v e r a l l s and put on a s u i c i d e 

gown. He was then p l a c e d i n t o a c o n c r e t e c e l l f u r n i s h e d w i t h 

o n l y a m e t a l t a b l e , a m e t a l bed w i t h no m a t t r e s s , and a 

t o i l e t . P h i l l i p s s a i d t h a t he t a l k e d w i t h Ranger Long a 

coupl e of hours a f t e r he was a r r e s t e d , and t h a t he was we a r i n g 

o n l y the s u i c i d e gown when he spoke w i t h Ranger Long. 

P h i l l i p s c l a i m e d t h a t he was g i v e n n o t h i n g t o e a t t h a t 

n i g h t f o l l o w i n g h i s a r r e s t . P h i l l i p s s a i d t h a t the c e l l was 

v e r y c o l d and t h a t he r e p e a t e d l y asked the guards f o r b l a n k e t s 

but was t o l d t h a t he c o u l d not have any because he was on 

s u i c i d e watch. P h i l l i p s t e s t i f i e d t h a t i t was so c o l d t h a t 

n i g h t t h a t he was unable t o s l e e p . 
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P h i l l i p s c l a i m e d t h a t he was kept i n the c o l d c e l l , 

c l o t h e d o n l y i n a s u i c i d e gown, f o r a p p r o x i m a t e l y t h r e e days 

and t h r e e n i g h t s . He t e s t i f i e d t h a t a f t e r t a l k i n g t o the 

Alabama a u t h o r i t i e s , he was i m m e d i a t e l y t a k e n o f f s u i c i d e 

watch, p r o v i d e d a m a t t r e s s and s h e e t s , g i v e n h i s c l o t h e s , and 

a l l o w e d i n t o the g e n e r a l inmate p o p u l a t i o n a t the j a i l . 

W i th r e g a r d t o h i s a l l e g a t i o n t h a t he i n v o k e d h i s r i g h t 

t o c o u n s e l d u r i n g the November 19 h e a r i n g w i t h Hearne, 

P h i l l i p s t e s t i f i e d t h a t he not o n l y r e q u e s t e d c o u n s e l , but 

t h a t he a l s o completed a r e q u e s t - f o r - c o u n s e l form and 

s u b m i t t e d the form t o Hearne d u r i n g t h e i r f i r s t meeting. 

P h i l l i p s s a i d t h a t he never r e c e i v e d a copy of t h a t completed 

form. 

D u r i n g the c r o s s - e x a m i n a t i o n of P h i l l i p s , the p r o s e c u t o r 

q u e s t i o n e d P h i l l i p s r e g a r d i n g some of the statements i n h i s 

a f f i d a v i t t h a t were i n c o n s i s t e n t w i t h h i s t e s t i m o n y a t the 

h e a r i n g . P h i l l i p s s a i d t h a t h i s memory r e g a r d i n g the s p e c i f i c 

e vents t h a t happened on the day of h i s a r r e s t was v e r y c l e a r , 

d e s p i t e h i s c l a i m t h a t he had i n g e s t e d c o p i o u s amounts of 

a l c o h o l and h e r o i n . P h i l l i p s conceded t h a t the a l c o h o l and 
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drugs t h a t he c l a i m e d t o have consumed d i d not a f f e c t h i s 

a b i l i t y t o u n d e r s t a n d h i s c o n s t i t u t i o n a l r i g h t s . 

When q u e s t i o n e d by the p r o s e c u t o r about the 

i n c o n s i s t e n c i e s between h i s a f f i d a v i t and h i s s u p p r e s s i o n 

t e s t i m o n y , P h i l l i p s a d m i t t e d t h a t the events i n h i s a f f i d a v i t 

might not be i n the c o r r e c t c h r o n o l o g i c a l o r d e r ; however, 

P h i l l i p s remained f i r m i n h i s c o n t e n t i o n t h a t he was d r e s s e d 

i n the s u i c i d e gown i n a c o l d c e l l when the extended 

c o n v e r s a t i o n w i t h Ranger Long took p l a c e . He c l a i m e d t h a t 

Ranger Long came t o h i s j a i l c e l l and s a i d t o him, "We got the 

Alabama K i l l e r s ... and Mr. Doster i s the k i l l e r . " P h i l l i p s 

c l a i m e d t h a t he responded t o Ranger Long t h a t Doster was not 

the k i l l e r and t h a t i s how the c o n v e r s a t i o n was i n s t i g a t e d . 

On F e b r u a r y 22, 2007, the c i r c u i t c o u r t d e n i e d P h i l l i p s ' s 

motions t o suppress h i s statements by the f o l l o w i n g o r d e r : 

"The defendant has f i l e d two s e p a r a t e p l e a d i n g s 
s e e k i n g t o suppress v a r i o u s statement made t o the 
p o l i c e . A h e a r i n g on s a i d motions was h e l d on 
January 9, 2007, and t h i s c o u r t h e a r d arguments and 
t e s t i m o n y p e r t a i n i n g t o the defendant's motions t o 
supp r e s s . Based on the f o r e g o i n g , the Court f i n d s as 
f o l l o w s : 

"1. The defendant was p r o p e r l y a d v i s e d of h i s 
Miranda r i g h t s a t the time he was taken i n t o c u s t o d y 
on the s i d e of the i n t e r s t a t e i n C r o c k e t t County, 
Texas. Testimony from Texas S t a t e Trooper Donald Van 
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Zant e s t a b l i s h e d t h a t t h e r e was p r o b a b l e cause f o r 
the defendant's d e t e n t i o n and a r r e s t . 

"2. A t the time of h i s a r r e s t , he was not under 
the i n f l u e n c e of any i n t o x i c a n t t o the e x t e n t t h a t 
i t r e n d e r e d him unable t o u n d e r s t a n d h i s 
c o n s t i t u t i o n a l r i g h t s . 

"3. The defendant was t r a n s p o r t e d t o the 
s h e r i f f ' s department and was booked. He was d r e s s e d 
i n s t a n d a r d p r i s o n c o v e r a l l s . 

"4. S h o r t l y t h e r e a f t e r , the defendant i n i t i a t e d 
c o n t a c t w i t h Texas Ranger Brooks Long upon t h a t 
o f f i c e r ' s a r r i v a l . A t t h a t t i m e , the defendant, 
w i t h o u t prompting from any law enforcement o f f i c e r , 
c l e a r l y i n d i c a t e d a d e s i r e t o speak w i t h Ranger 
Long. 

"5. Upon b e i n g taken i n t o the S h e r i f f ' s p r i v a t e 
ce, the defendant v o l u n t a r i l y made a statement 
he p o l i c e . P r i o r t o and d u r i n g t h i s o r a l 

u n r e c o r d e d statement, the defendant was s u b j e c t t o 
i n t e r r o g a t i o n by law enforcement. no 

"6. B e f o r e i n t e r r o g a t i n g the defendant, Ranger 
Long p r o p e r l y a d v i s e d the defendant of h i s Miranda 
r i g h t s and o b t a i n e d a knowing, v o l u n t a r y , and 
i n t e l l i g e n t w a i v e r of those r i g h t s b e f o r e o b t a i n i n g 
a r e c o r d e d statement from the defendant. 

"7. The defendant d i d not see a r e v e r e n d of any 
s o r t u n t i l a f t e r h i s i n t e r v i e w w i t h Ranger Long. 
D u r i n g the meeting w i t h the m i n i s t e r , no statements 
were made t o the defendant t h a t he c o u l d o n l y seek 
f o r g i v e n e s s from God i f he c o n f e s s e d t o p o l i c e . 

"8. The defendant was taken b e f o r e a m a g i s t r a t e 
w i t h i n 48 hours of h i s a r r e s t . In l i g h t of the 
documentary e v i d e n c e a t t r i a l [the s u p p r e s s i o n 
h e a r i n g ] ; the numerous d i s t u r b i n g c o n f l i c t s i n the 
defendant's a f f i d a v i t and t e s t i m o n y ; and the 
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defendant's c o n s i s t e n t w i l l i n g n e s s t o speak w i t h law 
enforcement o f f i c e r s , the Court i s not swayed by the 
defendant's a s s e r t i o n s t h a t he r e q u e s t e d c o u n s e l 
when brought b e f o r e the m a g i s t r a t e . 

"9. P r i o r t o b e i n g i n t e r v i e w e d by C o v i n g t o n 
County S h e r i f f ' s I n v e s t i g a t o r s S c o t t Conner and 
W a l t e r I n a b i n e t t a l i t t l e over 29 hours a f t e r h i s 
i n i t i a l a r r e s t , the defendant was p r o p e r l y a d v i s e d 
of h i s Miranda r i g h t s and v o l u n t a r i l y , k nowingly, 
and i n t e l l i g e n t l y waived those r i g h t s . 

"10. The Cou r t f i n d s no c r e d i b l e e v i d e n c e t h a t 
at any time the defendant was i n t e r v i e w e d , he d i d so 
out of d e s p e r a t i o n t o seek warmth or comfort or 
food. There i s some evi d e n c e t h a t the defendant may 
have been on a s u i c i d e watch and d r e s s e d i n a 
s u i c i d e gown and t h a t the heat i n the j a i l may not 
have been i n the b e s t w o r k i n g c o n d i t i o n . R e g a r d l e s s , 
t h i s Court f i n d s from the t e s t i m o n y of S h e r i f f 
Shannon Fenton t h a t the defendant was not i m p r i s o n e d 
under the inhumane and t o r t u r o u s c o n d i t i o n s of which 
the defendant d e s c r i b e s . F u r t h e r , t h e r e i s no 
c r e d i b l e e v i d e n c e t h a t the defendant's p r i s o n 
c o n d i t i o n s impacted h i s a b i l i t y t o form an 
i n t e l l i g e n t d e c i s i o n about whether t o inv o k e any of 
h i s Miranda r i g h t s , e s p e c i a l l y i n l i g h t of the 
t e s t i m o n y of S h e r i f f Fenton, Ranger Long, and 
I n v e s t i g a t o r Conner. L i k e w i s e , the a f o r e m e n t i o n e d 
t e s t i m o n y i n d i c a t e s t h a t t h e r e was no impairment i n 
the d e fendant's c o g n i t i v e a b i l i t i e s e i t h e r . 

" A c c o r d i n g l y , i t i s hereby o r d e r e d , adjudged, 
and d e c r e e d t h a t the defendant's motions t o suppress 
are o v e r r u l e d and d e n i e d . " 

(C. 2143-45.) 

A. R e q u e s t - f o r - C o u n s e l C l a i m 
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As noted, P h i l l i p s argument on ap p e a l i s t w o f o l d . F i r s t , 

he c l a i m s t h a t h i s statement t o the Alabama i n v e s t i g a t o r s was 

made a f t e r h i s r e q u e s t f o r c o u n s e l was i g n o r e d . In Eggers v.  

S t a t e , 914 So. 2d 883 ( A l a . Crim. App. 2004), c e r t . quashed 

( A l a . 2005), c e r t . d e n i e d , 546 U.S. 1140 (2006), t h i s C ourt 

a d d r e s s e d an a s s e r t i o n by Eggers t h a t h i s statements were 

i n v o l u n t a r y because he r e q u e s t e d a lawyer b e f o r e h i s 

statements on two o c c a s i o n s , but those r e q u e s t s were d e n i e d . 

We h e l d : 

" I n Edwards v. A r i z o n a , 451 U.S. 477, 101 S. C t . 
1880, 68 L.Ed. 2d 378 (1981), the U n i t e d S t a t e s 
Supreme Court h e l d : 

"'[W]hen an accused has i n v o k e d h i s r i g h t 
t o have c o u n s e l p r e s e n t d u r i n g c u s t o d i a l 
i n t e r r o g a t i o n , a v a l i d w a i v e r of t h a t r i g h t 
cannot be e s t a b l i s h e d by showing o n l y t h a t 
he responded t o f u r t h e r p o l i c e - i n i t i a t e d 
c u s t o d i a l i n t e r r o g a t i o n even i f he has been 
a d v i s e d of h i s r i g h t s [A]n accused, ... 
h a v i n g e x p r e s s e d h i s d e s i r e t o d e a l w i t h 
the p o l i c e o n l y through c o u n s e l , i s not 
s u b j e c t t o f u r t h e r i n t e r r o g a t i o n by the 
a u t h o r i t i e s u n t i l c o u n s e l has been made 
a v a i l a b l e t o him, u n l e s s the accused 
h i m s e l f i n i t i a t e s f u r t h e r communication, 
exchanges, or c o n v e r s a t i o n s w i t h the 
p o l i c e . ' 

"451 U.S. a t 484-85, 101 S. Ct. 1880 ( f o o t n o t e 
o m i t t e d ) . The purpose of t h i s r u l e i s t o p r o t e c t an 
accused i n p o l i c e c u s t o d y from ' " b a d g e r [ i n g ] " or 
" o v e r r e a c h i n g " - e x p l i c i t or s u b t l e , d e l i b e r a t e or 
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u n i n t e n t i o n a l - [ t h a t ] might o t h e r w i s e wear down the 
accused and persuade him t o i n c r i m i n a t e h i m s e l f 
n o t w i t h s t a n d i n g h i s e a r l i e r r e q u e s t f o r c o u n s e l ' s 
a s s i s t a n c e . ' Smith v. I l l i n o i s , 469 U.S. 91, 98, 105 
S. Ct. 490, 83 L. Ed.2d 488 (1984), q u o t i n g Oregon  
v. Bradshaw, 462 U.S. 1039, 1044, 103 S. C t . 2830, 
77 L. Ed.2d 405 (1983). 

" ' T h i s " r i g i d " p r o p h y l a c t i c r u l e , Fare v.  
M i c h a e l C., 442 U.S. 707, 719 (1979), 
embodies two d i s t i n c t i n q u i r i e s . F i r s t , 
c o u r t s must determine whether the accused 
a c t u a l l y i n v o k e d h i s r i g h t t o c o u n s e l . See, 
e.g., Edwards v. A r i z o n a , s u p r a , 451 U.S. 
[477], a t 484-485 [(1981)] (whether accused 
" e x p r e s s e d h i s d e s i r e " f o r , or " c l e a r l y 
a s s e r t e d " h i s r i g h t t o , the a s s i s t a n c e of 
c o u n s e l ) ; Miranda v. A r i z o n a , 384 U.S. 
[436], a t 444-445 [(1966)] (whether accused 
" i n d i c a t e [ d ] i n any manner and a t any stage 
of the p r o c e s s t h a t he wish[ed] t o c o n s u l t 
w i t h an a t t o r n e y b e f o r e s p e a k i n g " ) . Second, 
i f the accused i n v o k e d h i s r i g h t t o 
c o u n s e l , c o u r t s may admit h i s responses t o 
f u r t h e r q u e s t i o n i n g o n l y on f i n d i n g t h a t he 
(a) i n i t i a t e d f u r t h e r d i s c u s s i o n s w i t h the 
p o l i c e , and (b) knowingly and i n t e l l i g e n t l y 
w aived the r i g h t he had i n v o k e d . Edwards v.  
A r i z o n a , s u p r a , [451 U.S.,] a t 485, 486, n. 
9.' 

"Smith v. I l l i n o i s , 469 U.S. a t 95, 105 S.Ct. 490. 

"At the s u p p r e s s i o n h e a r i n g , Eggers t e s t i f i e d 
t h a t he r e q u e s t e d a lawyer i m m e d i a t e l y upon h i s 
a r r e s t i n the t e n t c i t y and a g a i n i n the p a t r o l c a r 
w h i l e b e i n g t r a n s p o r t e d t o the O s c e o l a County 
S h e r i f f ' s Department. Agent Maldonado's t e s t i m o n y 
d i r e c t l y r e f u t e d Eggers's c l a i m t h a t he r e q u e s t e d a 
lawyer i m m e d i a t e l y upon h i s a r r e s t ; Agent Maldonado 
s p e c i f i c a l l y t e s t i f i e d t h a t Eggers never r e q u e s t e d 
a lawyer when he was a r r e s t e d a t the t e n t c i t y . 
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R e s o l v i n g t h i s c o n f l i c t i n g e v i d e n c e i n f a v o r of the  
t r i a l c o u r t ' s r u l i n g , as we must, we conclude t h a t  
Eggers d i d not r e q u e s t a lawyer when he was  
a r r e s t e d . 

Eggers, 914 So. 2d a t 899-900 (emphasis added). 

As i n Eggers, P h i l l i p s ' s c l a i m t h a t he r e q u e s t e d a 

lawyer d u r i n g h i s f i r s t e ncounter w i t h J u s t i c e of the Peace 

Hearne on November 19 was d i r e c t l y r e f u t e d by Hearne's 

t e s t i m o n y t h a t P h i l l i p s never r e q u e s t e d c o u n s e l . In a d d i t i o n , 

w i t h the e x c e p t i o n of P h i l l i p s ' s t e s t i m o n y , a l l the r e m a i n i n g 

e v i d e n c e s u p p o r t s the c o n c l u s i o n t h a t P h i l l i p s d i d not i n v o k e 

h i s r i g h t t o c o u n s e l a t any p o i n t b e f o r e or d u r i n g h i s 

d i s c u s s i o n w i t h the Alabama i n v e s t i g a t o r s . 

"'"The q u e s t i o n of whether a c o n f e s s i o n was 
v o l u n t a r y i s i n i t i a l l y t o be determined by the t r i a l 
c o u r t . " ' Minor v. S t a t e , 914 So. 2d 372, 388 ( A l a . 
Crim. App. 2004), q u o t i n g Jackson v. S t a t e , 562 So. 
2d 1373, 1381 ( A l a . Crim. App. 1990). '[A]ny 
c o n f l i c t s i n the t e s t i m o n y or c r e d i b i l i t y of 
w i t n e s s e s d u r i n g a s u p p r e s s i o n h e a r i n g i s a m a t t e r 
f o r r e s o l u t i o n by the t r i a l c o u r t . Absent a g r o s s 
abuse of d i s c r e t i o n , a t r i a l c o u r t ' s r e s o l u t i o n of 
[such] c o n f l i c t [ s ] s h o u l d not be r e v e r s e d on 
a p p e a l . ' Sheely v. S t a t e , 629 So. 2d 23, 29 ( A l a . 
Crim. App. 1993) ( c i t a t i o n s omitted) . ' [A] t r i a l 
c o u r t ' s r u l i n g based upon c o n f l i c t i n g e v i d e n c e g i v e n 
at a s u p p r e s s i o n h e a r i n g i s b i n d i n g on t h i s C o u r t , 
... and i s not t o be r e v e r s e d absent a c l e a r abuse 
of d i s c r e t i o n . ' Jackson v. S t a t e , 589 So. 2d 781, 
784 ( A l a . Crim. App. 1991). 'When t h e r e i s 
c o n f l i c t i n g e v i d e n c e of the c i r c u m s t a n c e s 
s u r r o u n d i n g an i n c r i m i n a t i n g statement or a 
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c o n f e s s i o n , i t i s the duty of the t r i a l judge t o 
determine i t s a d m i s s i b i l i t y , and i f the t r i a l judge 
d e c i d e s i t i s a d m i s s i b l e h i s d e c i s i o n w i l l not be 
d i s t u r b e d on a p p e a l " u n l e s s found t o be m a n i f e s t l y 
c o n t r a r y t o the g r e a t w e i ght of the e v i d e n c e . " ' Ex  
p a r t e Matthews, 601 So. 2d 52, 53 ( A l a . 1992), 
q u o t i n g W i l l i a m s v. S t a t e , 456 So. 2d 852, 855 ( A l a . 
Crim. App. 1984). '"In r e v i e w i n g the c o r r e c t n e s s of 
the t r i a l c o u r t ' s r u l i n g on a motion t o s u p p r e s s , 
t h i s C ourt makes a l l the r e a s o n a b l e i n f e r e n c e s and 
c r e d i b i l i t y c h o i c e s s u p p o r t i v e of the d e c i s i o n of 
the t r i a l c o u r t . " ' Kennedy v. S t a t e , 640 So.2d 22, 
26 (Ala.Crim.App.1993), q u o t i n g B r a d l e y v. S t a t e , 
494 So.2d 750, 761 (Ala.Crim.App.1985), a f f ' d , 494 
So.2d 772 ( A l a . 1 9 8 6 ) . " 

Eggers, 914 So. 2d a t 899. 

The c i r c u i t c o u r t h e a r d the c o n f l i c t i n g e v i d e n c e i n 

r e g a r d t o P h i l l i p s ' s c l a i m t h a t he i n v o k e d h i s r i g h t t o 

c o u n s e l , and the c o u r t r u l e d a g a i n s t P h i l l i p s . We f i n d no 

abuse of d i s c r e t i o n i n the c i r c u i t c o u r t ' s r u l i n g . 

B. C o e r c i v e C o n d i t i o n s of Confinement 

P h i l l i p s a l s o contends t h a t h i s c o n f e s s i o n was not 

v o l u n t a r i l y r e n d e r e d because, he s a y s , i t was i n d u c e d by the 

c o e r c i v e c o n d i t i o n s of h i s confinement, i . e . , he c o n f e s s e d 

o n l y i n o r d e r t o secure warmth, f o o d and c l o t h e s . 

"'When r e v i e w i n g a c l a i m q u e s t i o n i n g the 
v o l u n t a r i n e s s of a statement we a p p l y the s t a n d a r d 
a r t i c u l a t e d by the Alabama Supreme Court i n McLeod  
v. S t a t e , 718 So. 2d 727 ( A l a . ) , on remand, 718 So. 
2d 731 ( A l a . Crim. App.), c e r t . d e n i e d , 524 U.S. 
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929, 118 S.Ct. 2327, 141 
McLeod c o u r t s t a t e d : 

L.Ed. 2d 701 (1998). The 
c o u r t s t a t e d : 

"'"For a c o n f e s s i o n , or an i n c u l p a t o r y 
statement, t o be a d m i s s i b l e , the S t a t e must 
prove by a preponderance of the e v i d e n c e 
t h a t i t was v o l u n t a r y . Ex p a r t e S i n g l e t o n , 
465 So. 2d 443, 445 ( A l a . 1985). The 
i n i t i a l d e t e r m i n a t i o n i s made by the t r i a l 
c o u r t . S i n g l e t o n , 465 So.2d a t 445. The 
t r i a l c o u r t ' s d e t e r m i n a t i o n w i l l not be 
d i s t u r b e d u n l e s s i t i s c o n t r a r y t o the 
g r e a t w e i g ht of the e v i d e n c e or i s 
m a n i f e s t l y wrong. Marschke v. S t a t e , 450 
So. 2d 177 (Ala.Crim.App. 1984).... 

I I I I I 

" ' " I t has l o n g been h e l d t h a t a 
c o n f e s s i o n , or any i n c u l p a t o r y statement, 
i s i n v o l u n t a r y i f i t i s e i t h e r c o e r c e d 
t hrough f o r c e or i n d u c e d through an e x p r e s s 
or i m p l i e d promise of l e n i e n c y . Bram v.  
U n i t e d S t a t e s , 168 U.S. 532, 18 S.Ct. 183, 
42 L.Ed. 568 (1897). In Culombe [v.  
C o n n e c t i c u t ] , 367 U.S. 568, a t 602, 81 
S.Ct. 1860, 6 L.Ed. 2d 1037 [ ( 1 9 6 1 ) ] , the 
Supreme Court of the U n i t e d S t a t e s 
e x p l a i n e d t h a t f o r a c o n f e s s i o n t o be 
v o l u n t a r y , the defendant must have the 
c a p a c i t y t o e x e r c i s e h i s own f r e e w i l l i n 
c h o o s i n g t o c o n f e s s . I f h i s c a p a c i t y has 
been i m p a i r e d , t h a t i s , ' i f h i s w i l l has 
been overborne ' by c o e r c i o n or inducement, 
then the c o n f e s s i o n i s i n v o l u n t a r y and 
cannot be a d m i t t e d i n t o e v i d e n c e . I d . 
(emphasis added i n McLeod ) . 

"'"The Supreme Court has s t a t e d t h a t 
when a c o u r t i s d e t e r m i n i n g whether a 
c o n f e s s i o n was g i v e n v o l u n t a r i l y i t must 
c o n s i d e r the ' t o t a l i t y of the 
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c i r c u m s t a n c e s . ' Boulden v. Holman, 394 U.S. 
478, 480, 89 S.Ct. 1138, 22 L.Ed. 2d 433, 
(1969); Greenwald v. W i s c o n s i n , 390 U.S. 
519, 521, 88 S.Ct. 1152, 20 L.Ed. 2d 77, 
(1968); see Beecher v. Alabama, 389 U.S. 
35, 38, 88 S.Ct. 189, 19 L.Ed. 2d 35, 
(1967). Alabama c o u r t s have a l s o h e l d t h a t 
a c o u r t must c o n s i d e r the t o t a l i t y of the 
c i r c u m s t a n c e s t o determine i f the 
defendant's w i l l was overborne by c o e r c i o n 
or inducement. See Ex p a r t e Matthews, 601 
So. 2d 52, 54 (Ala.) ( s t a t i n g t h a t a c o u r t 
must a n a l y z e a c o n f e s s i o n by l o o k i n g a t the 
t o t a l i t y of the c i r c u m s t a n c e s ) , c e r t . 
d e n i e d , 505 U.S. 1206, 112 S.Ct. 2996, 120 
L.Ed. 2d 872, (1992); Jackson v. S t a t e , 562 
So.2d 1373, 1380 ( A l a . Crim. App. 1990) 
( s t a t i n g t h a t , t o admit a c o n f e s s i o n , a 
c o u r t must determine t h a t the defendant's 
w i l l was not overborne by p r e s s u r e s and 
c i r c u m s t a n c e s s w i r l i n g around him); Eakes  
v. S t a t e , 387 So. 2d 855, 859 ( A l a . Crim. 
App. 1978) ( s t a t i n g t h a t the t r u e t e s t t o 
be employed i s 'whether the defendant's 
w i l l was overborne a t the time he 
confessed') (emphasis added i n McLeod ) . " ' 

" M c G r i f f v. S t a t e , [908 So. 2d 961, 983 ( A l a . Crim. 
App. 2000). 

S t a l l w o r t h v. S t a t e , 868 So. 2d 1128, 1148-49 ( A l a . Crim. App. 

2001). 

With the p r i n c i p l e s a d d r e s s e d i n S t a l l w o r t h and Eggers i n 

mind, we have r e v i e w e d a l l the e v i d e n c e on the motions t o 

s u p p r e s s . A l t h o u g h the e v i d e n c e was c o n f l i c t i n g r e g a r d i n g 

whether P h i l l i p s was c o n f i n e d i n o n l y a s u i c i d e gown i n l e s s 

119 



CR-06-1577 

than i d e a l c i r c u m s t a n c e s , the c i r c u i t c o u r t found t h a t t h e r e 

was no c r e d i b l e e v i d e n c e i n d i c a t i n g t h a t P h i l l i p s ' s w i l l was 

overborne by the c o n d i t i o n s of h i s confinement t h e r e b y 

r e n d e r i n g h i s c o n f e s s i o n i n v o l u n t a r y . Based upon our r e v i e w 

of the e v i d e n c e , we conclude t h a t the c i r c u i t c o u r t ' s f i n d i n g 

on the c o n f l i c t i n g e v i d e n c e i s not c o n t r a r y t o the g r e a t 

w eight of the e v i d e n c e or m a n i f e s t l y wrong. 

A c c o r d i n g l y , f o r the reasons s e t f o r t h above, the c i r c u i t 

c o u r t ' s d e n i a l of P h i l l i p s ' s motion t o suppress i s a f f i r m e d . 

V I I I . 

P h i l l i p s a r g u e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d i n t o e v i d e n c e a v i d e o o f h i s r o a d s i d e d e t e n t i o n and 

a r r e s t . S p e c i f i c a l l y , P h i l l i p s c o n t e n d s t h a t h i s " p r e s u m p t i o n 

o f i n n o c e n c e was d e s t r o y e d when t h e j u r y v i e w e d him b e i n g 

a r r e s t e d , s h a c k l e d , and p l a c e d i n a p a t r o l c a r . " 2 6 

D u r i n g t h e S t a t e ' s c a s e , Bob Hartman, a d e p u t y s h e r i f f i n 

S u t t o n C o u n t y , T e x a s , t e s t i f i e d t h a t a r o u n d 1:50 p.m. on 

November 18, 2002, w h i l e he was p a t r o l l i n g a r e s t a r e a on t h e 

w e s t b o u n d s i d e o f I n t e r s t a t e 10, he n o t i c e d an " o l d e r model 

2 6 T h i s argument was p r e s e n t e d i n Issue IV i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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b l a c k p i c k u p ... [ w i t h ] Alabama p l a t e s on i t " t h a t , he s a i d , 

" d i d n ' t seem q u i t e r i g h t . " Hartman t e s t i f i e d t h a t t h e p a i n t 

on t h e t r u c k was n o t o r i g i n a l . Hartman r e q u e s t e d a c h e c k on 

t h e l i c e n s e p l a t e t o d e t e r m i n e whom t h e t r u c k was r e g i s t e r e d 

t o , and t o f i n d o u t i f t h e t r u c k had been r e p o r t e d s t o l e n . 

Hartman t e s t i f i e d t h a t when he d i d n o t r e c e i v e an i m m e d i a t e 

r e s p o n s e f r o m t h e d i s p a t c h e r , he l e f t t h a t r e s t a r e a and d r o v e 

t o t h e r e s t a r e a on t h e e a s t b o u n d s i d e o f t h e i n t e r s t a t e . 

A f t e r p a t r o l l i n g t h e e a s t b o u n d r e s t a r e a , he d r o v e e a s t 

t o w a r d s S e n o r a , T e x a s . 

Hartman had d r i v e n a p p r o x i m a t e l y t h r e e m i l e s , when t h e 

d i s p a t c h e r c o n t a c t e d h i m on t h e r a d i o and t o l d h i m t o 

t e l e p h o n e h e r . When Hartman c o n t a c t e d t h e d i s p a t c h e r on h i s 

c e l l phone, t h e d i s p a t c h e r t o l d Hartman t h a t she had " g o t t e n 

[a] r e t u r n " on t h e l i c e n s e p l a t e and t h a t t h e " v e h i c l e was 

s t o l e n and t h e s u b j e c t s i n i t [were wanted] o u t o f t h e S t a t e 

o f Alabama f o r v a r i o u s c r i m e s . " Hartman s a i d t h a t t h e 

d i s p a t c h e r gave h im t h e model y e a r o f t h e p i c k u p t r u c k , and 

she t o l d h i m t h e t r u c k s h o u l d be r e d i n c o l o r w i t h a camp e r -

s h e l l on i t . 
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When Hartman r e c e i v e d t h i s i n f o r m a t i o n , he t u r n e d h i s 

v e h i c l e a r o u n d and d r o v e b a c k t h e r e s t a r e a on t h e w e s t b o u n d 

s i d e o f I n t e r s t a t e 10, b u t t h e t r u c k was no l o n g e r t h e r e . 

Hartman d r o v e w e s t on I n t e r s t a t e 10, h o p i n g t o c a t c h t h e 

t r u c k . 

He r a d i o e d t h e d i s p a t c h e r and a s k e d h e r t o see i f a s t a t e 

t r o o p e r c o u l d i n t e r c e p t t h e t r u c k . Hartman t e s t i f i e d t h a t when 

he saw t h e t r u c k a g a i n , i t was p a r k e d on t h e s i d e o f 

I n t e r s t a t e 10 i n C r o c k e t t C o u n t y . A s t a t e t r o o p e r had s t o p p e d 

t h e t r u c k , and t h e o c c u p a n t s o f t h e t r u c k were "on t h e 

g r o u n d . " 

The n e x t w i t n e s s t o t e s t i f y was D o n a l d Van Z a n t , a 

c o r p o r a l w i t h t h e Texas Highway P a t r o l . Van Z a n t s a i d t h a t on 

November 18, 2002, a r o u n d 2:00, p.m., he was t r a v e l i n g e a s t 

t o w a r d S e n o r a f r o m Ozona, T e x a s , when he " h e a r d a r a d i o 

b r o a d c a s t o u t o f S u t t o n C o u n t y t h a t a v e h i c l e had l e f t a 

r o a d s i d e a r e a t h a t was w a n t e d . " ( V o l . 16, R. 3 1 0 4 - 0 5 . ) The 

d i s p a t c h e r b r o a d c a s t a d e s c r i p t i o n o f t h e t r u c k , i n c l u d i n g t h e 

d e t a i l t h a t t h e t r u c k was m a r o o n - c o l o r e d w i t h a c a m p e r - s h e l l . 

Van Z a n t t e s t i f i e d t h a t D e p u t y Hartman c o n t a c t e d h i m d i r e c t l y 
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and c l a r i f i e d t h a t t h e t r u c k d i d n o t have a c a m p e r - s h e l l on 

i t , and t h a t t h e t r u c k was a c t u a l l y b l a c k . 

A r o u n d t h a t same t i m e , Van Zant saw t h e t r u c k m a t c h i n g 

t h e d e s c r i p t i o n t r a v e l i n g t o w a r d h i m . He t u r n e d h i s c a r a r o u n d 

and p u l l e d i n b e h i n d t h e t r u c k . A f t e r r e a d i n g t h e l i c e n s e 

p l a t e and d e t e r m i n i n g t h a t t h e t r u c k m a t c h e d t h e d e s c r i p t i o n 

g i v e n by Hartman, Van Za n t a c t i v a t e d t h e emergency l i g h t s i n 

h i s c a r . The d r i v e r s t e e r e d t h e t r u c k t o t h e s i d e o f t h e r o a d 

and s t o p p e d . 

Van Z a n t t e s t i f i e d t h a t he g o t o u t o f h i s a u t o m o b i l e w i t h 

h i s s h o t g u n and a p p r o a c h e d t h e t r u c k . The d r i v e r and p a s s e n g e r 

i n t h e t r u c k , who were l a t e r d e t e r m i n e d t o be P h i l l i p s and 

D o s t e r , r e s p e c t i v e l y , r a i s e d t h e i r hands i n t h e a i r . Van Za n t 

i n s t r u c t e d P h i l l i p s and D o s t e r t o g e t o u t o f t h e v e h i c l e one 

a t a t i m e . 

When P h i l l i p s g o t o u t o f t h e v e h i c l e , Van Za n t a s k e d h im 

w h e t h e r t h e y were w a n t e d f o r any c r i m e s . When P h i l l i p s r e p l i e d 

t h a t t h e y were, Van Za n t i n s t r u c t e d P h i l l i p s and D o s t e r t o l i e 

" b e l l y down i n t h e d i t c h . " P h i l l i p s and D o s t e r c o m p l i e d . Van 

Zan t t e s t i f i e d t h a t he r a d i o e d f o r b a c k u p , and t h a t he p a t t e d 

down P h i l l i p s and D o s t e r t o d e t e r m i n e i f t h e y had any weapons. 
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Texas Highway P a t r o l O f f i c e r C u r t Knapp and o t h e r l a w -

e n f o r c e m e n t p e r s o n n e l a r r i v e d a t t h e s c e n e . Van Za n t t e s t i f i e d 

t h a t when Knapp a s k e d h i m i f t h e two men were h a n d c u f f e d he 

r e p l i e d , " [ N ] o , b u t t h e y t h i n k t h e y a r e , " and he e x p l a i n e d 

t h a t t h e y had n o t "moved a m u s c l e . " Van Zant t e s t i f i e d t h a t 

Knapp and a n o t h e r l a w - e n f o r c e m e n t o f f i c e r h a n d c u f f e d P h i l l i p s 

and D o s t e r . 

Van Zant s a i d t h a t w h i l e he was a t t h e s c e n e , he o b t a i n e d 

g e n e r a l i n f o r m a t i o n f r o m P h i l l i p s and D o s t e r , and t h a t he 

i n f o r m e d P h i l l i p s o f h i s r i g h t s u s i n g a s t a n d a r d f o r m . Van 

Zant t e s t i f i e d t h a t by t h a t t i m e P h i l l i p s was i n a s e a t e d 

p o s i t i o n . 

Van Z a n t t e s t i f i e d t h a t t h e e v e n t s were r e c o r d e d by t h e 

v i d e o camera i n h i s v e h i c l e and t h a t he had r e v i e w e d t h e v i d e o 

t h e n i g h t b e f o r e h i s t e s t i m o n y . Van Za n t s a i d t h a t t h e v i d e o 

was an a c c u r a t e d e p i c t i o n o f t h e e v e n t s as t h e y t r a n s p i r e d 

t h a t day and t h a t t h e r e had been no a d d i t i o n s o r d e l e t i o n s t o 

t h e v i d e o . 

A t t h a t p o i n t i n Van Zan t ' s t e s t i m o n y , the S t a t e moved t o 

admit S t a t e ' s E x h i b i t 234, a DVD copy of the v i d e o r e c o r d i n g 

of the r o a d s i d e d e t e n t i o n and a r r e s t . P h i l l i p s d i d not o b j e c t 
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t o the a d m i s s i o n of the v i d e o . The DVD copy was a d m i t t e d i n t o 

e v i d e n c e and p l a y e d f o r the j u r y . 

Van Zant t e s t i f i e d t h a t the v i d e o c o n t a i n e d no a u d i o 

because he d i d not t u r n on the a u d i o - r e c o r d i n g when he got out 

of h i s v e h i c l e . As the v i d e o p l a y e d f o r the j u r y , Van Zant 

e x p l a i n e d who and what was b e i n g d e p i c t e d . 

On a p p e a l , P h i l l i p s a s s e r t s t h a t "the j u r y ' s p r o l o n g e d 

exposure t o Mr. P h i l l i p s ' s h a c k l i n g and a r r e s t undermined the 

r e l i a b i l i t y of h i s c o n v i c t i o n . " ( P h i l l i p s ' s b r i e f , a t 19.) He 

c l a i m s t h a t "[b]ecause j u r o r s watched f o r n e a r l y twenty 

minutes as o f f i c e r s t r e a t e d Mr. P h i l l i p s w i t h the type of 

c a u t i o n r e s e r v e d f o r a dangerous c r i m i n a l , they were apt t o 

presume Mr. P h i l l i p s had engaged i n crime and t h e i r g u i l t 

phase d e t e r m i n a t i o n was thus a foregone c o n c l u s i o n . " 

( P h i l l i p s ' s b r i e f , a t 20.) 

Because P h i l l i p s d i d not o b j e c t t o the a d m i s s i o n of the 

v i d e o a t t r i a l , we must determine whether the a d m i s s i o n of the 

v i d e o c o n s t i t u t e d p l a i n e r r o r , and, i f so, whether such e r r o r 

" p r o b a b l y has a d v e r s e l y a f f e c t e d " P h i l l i p s ' s " s u b s t a n t i a l 

r i g h t [ s ] . " Rule 45A, Ala.R.App.P. 
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In the c a p i t a l - m u r d e r case of Gobble v. S t a t e , [Ms. CR-

05-0225, F e b r u a r y 5, 2010] So. 3d , ( A l a . Crim. App. 

2010), Gobble argued t h a t her "'presumption of inno c e n c e ' was 

d e s t r o y e d when the j u r y was a l l o w e d t o see her i n s h a c k l e s and 

an orange p r i s o n - i s s u e d j u m p s u i t d u r i n g her t h i r d v i d e o t a p e d 

statement t o p o l i c e . " T h i s Court d i s a g r e e d , r e a s o n i n g : 

"I n B a r b e r v. S t a t e , 952 So. 2d 393 ( A l a . Crim. 
App. 2005), we add r e s s e d whether i t was r e v e r s i b l e 
e r r o r t o a l l o w a v i d e o t a p e of the defendant's 
statement t o be shown t o the j u r y when the v i d e o t a p e 
showed the defendant w e a r i n g h a n d c u f f s . In 
c o n c l u d i n g t h a t t h e r e must be a showing of ' a c t u a l 
p r e j u d i c e , ' we s t a t e d : 

" ' [ D ] u r i n g the t h i r d i n t e r v i e w w i t h 
Edger, the a p p e l l a n t i s we a r i n g h a n d c u f f s . 
In Gates v. Zant, 863 F. 2d 1492, 1501-02 
(11th C i r . 1989), which the a p p e l l a n t 
c i t e s , the U n i t e d S t a t e s Court of Ap p e a l s 
f o r the E l e v e n t h C i r c u i t a d d r e s s e d a 
s i m i l a r s i t u a t i o n as f o l l o w s : 

"'"Gates' o t h e r c h a l l e n g e t o 
the v i d e o t a p e d c o n f e s s i o n i s t h a t 
i t s a d m i s s i o n was unduly 
p r e j u d i c i a l because i t p o r t r a y e d 
him i n h a n d c u f f s . As we have 
noted p r e v i o u s l y , a l t h o u g h the 
h a n d c u f f s are not always v i s i b l e , 
i t i s e v i d e n t throughout the 
f i f t e e n - m i n u t e tape t h a t the 
defendant i s h a n d c u f f e d . We are 
aware of no cases which address 
the p r o p r i e t y of h a n d c u f f i n g 
d u r i n g a v i d e o t a p e d c o n f e s s i o n . 
N o n e t h e l e s s , the r e s o l u t i o n of 
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the i s s u e i s apparent from 
e a r l i e r c a s e s a d d r e s s i n g 
h a n d c u f f i n g i n and around t r i a l s . 

"'"The p r i n c i p a l d i f f i c u l t y 
a r i s i n g from s h a c k l i n g or 
h a n d c u f f i n g a defendant a t t r i a l 
i s t h a t i t tends t o negate the 
presumption of innocence by 
p o r t r a y i n g the defendant as a bad 
or dangerous p e r s o n . The Supreme 
Cou r t has r e f e r r e d t o s h a c k l i n g 
d u r i n g t r i a l as an ' i n h e r e n t l y 
p r e j u d i c i a l p r a c t i c e ' which may 
o n l y be j u s t i f i e d by an 
' e s s e n t i a l s t a t e i n t e r e s t 
s p e c i f i c t o each t r i a l . ' H olbrook  
v. F l y n n , 475 U.S. 560, 569, 106 
S.Ct. 1340, 1346, 89 L.Ed. 2d 525 

I l l i n o i s v. (1986) . See a l s o 
A l l e n , 397 U.S. 337, 344, 90 
S.Ct. 1057, 1061, 25 L.Ed. 2d 353 
(1970). T h i s c o u r t r e c e n t l y has 
extended the g e n e r a l p r o h i b i t i o n 
a g a i n s t s h a c k l i n g a t t r i a l t o the 
s e n t e n c i n g phase of a death 
p e n a l t y case. E l l e d g e v. Dugger, 
823 F.2d 1439, 1450-52 (11th C i r . 
1987), m o d i f i e d , 833 F.2d 250 
(1987) , c e r t . d e n i e d , [485] U.S. 
[1014], 485 U.S. 1014, 108 S.Ct. 
1487, 99 L.Ed. 2d 715 (1988). 

"'"On the o t h e r hand, a 
defendant i s not n e c e s s a r i l y 
p r e j u d i c e d by a b r i e f or 
i n c i d e n t a l v i e w i n g by the j u r y of 
the defendant i n h a n d c u f f s . A l l e n  
v. Montgomery, 728 F.2d 1409, 
1414 (11th C i r . 1984); U n i t e d  
S t a t e s v. D i e c i d u e , 603 F.2d 535, 
549-50 (5th C i r . 1979), c e r t . 
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d e n i e d sub nom. Antone v. U n i t e d  
S t a t e s , 445 U.S. 946, 100 S.Ct. 
1345, 63 L.Ed. 2d 781, 446 U.S. 
912, 100 S.Ct. 1842, 64 L.Ed. 2d 
266 (1980); Wright v. Texas, 533 
F.2d 185, 187-88 (5th C i r . 1976); 
Jones v. G a i t h e r , 640 F.Supp. 
741, 747 (N.D. Ga. 1986), a f f ' d 
w i t h o u t o p i n i o n , 813 F.2d 410 
(11th C i r . 1987). The new f i f t h 
c i r c u i t i s among those c i r c u i t s 
which adhere t o t h i s r u l e . K i n g  
v. Lynaugh, 828 F.2d 257, 264-65 
(5th C i r . 1987), v a c a t e d on o t h e r 
grounds, 850 F.2d 1055 (5th 
Cir.1988) ; see a l s o U n i t e d S t a t e s  
v. W i l l i a m s , 809 F.2d 75, 83-86 
(1st C i r . 1986), c e r t . d e n i e d , 
481 U.S. 1030, 107 S.Ct. 1959, 
2469, 2484, 95 L.Ed. 2d 531, 877, 
96 L.Ed. 2d 377 (1987); U n i t e d  
S t a t e s v. Robinson, 645 F.2d 616, 
617-18 (8th C i r . 1981), c e r t . 
d e n i e d , 454 U.S. 875, 102 S.Ct. 
351, 70 L.Ed. 2d 182 (1981). In 
these l a t t e r c a s e s, the c o u r t s 
g e n e r a l l y have h e l d t h a t the 
defendant must make some showing 
of a c t u a l p r e j u d i c e b e f o r e a 
r e t r i a l i s r e q u i r e d . 

"'"Thus, the case law i n 
t h i s a r e a p r e s e n t s two ends of a 
spectrum. T h i s case f a l l s c l o s e r 
t o the ' b r i e f v i e w i n g ' end of the 
spectrum and r e q u i r e s a showing 
of a c t u a l p r e j u d i c e b e f o r e a 
r e t r i a l i s r e q u i r e d . The 
p r o s e c u t i o n s h o w e d t h e 
f i f t e e n - m i n u t e tape t w i c e d u r i n g 
s e v e r a l days of t r i a l . The 
h a n d c u f f s were o n l y v i s i b l e 
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d u r i n g s h o r t p o r t i o n s of the 
tape. 

"'"Gates has made no attempt 
t o show t h a t he s u f f e r e d a c t u a l 
p r e j u d i c e because the j u r y saw 
him i n h a n d c u f f s . Our independent 
e x a m i n a t i o n of the r e c o r d a l s o 
persuades us t h a t he d i d not 
s u f f e r any p r e j u d i c e . A l t h o u g h 
defense c o u n s e l s t r e n u o u s l y 
o b j e c t e d t o the a d m i s s i o n of the 
v i d e o t a p e , he d i d not o b j e c t t o 
the h a n d c u f f i n g i n p a r t i c u l a r . He 
d i d not ask f o r a c a u t i o n a r y 
i n s t r u c t i o n or a p o l l of the 
j u r y . Furthermore, the v i d e o t a p e 
a t i s s u e here was taken a t the 
scene of the crime, not a t the 
p o l i c e s t a t i o n . Thus, j u r o r s 
l i k e l y would i n f e r t h a t 
h a n d c u f f i n g was s i m p l y s t a n d a r d 
procedure when a defendant i s 
taken o u t s i d e the j a i l . The 
v i e w i n g of the defendant i n 
h a n d c u f f s on t e l e v i s i o n r a t h e r 
than i n per s o n f u r t h e r reduces 
the p o t e n t i a l f o r p r e j u d i c e . In 
l i g h t of the f o r e g o i n g f a c t s , and 
the f a c t t h a t Gates s a t b e f o r e 
the j u r y w i t h o u t h a n d c u f f s f o r 
s e v e r a l days d u r i n g h i s t r i a l , we 
conclude t h a t the r e l a t i v e l y 
b r i e f appearance of the defendant 
i n h a n d c u f f s on the v i d e o t a p e d i d 
not t e n d t o negate the 
presumption of innocence or 
p o r t r a y the defendant as a 
dangerous or bad p e r s o n . We 
t h e r e f o r e conclude on the 
p a r t i c u l a r f a c t s of t h i s case 
t h a t the h a n d c u f f i n g of Gates 

129 



CR-06-1577 

d u r i n g the v i d e o t a p e d c o n f e s s i o n 
does not r e q u i r e a new t r i a l . " 

" ' I n t h i s case, a l t h o u g h the a p p e l l a n t 
i s c l e a r l y w e a r i n g h a n d c u f f s d u r i n g the 
i n t e r v i e w , because the v i d e o t a p e i s b l u r r y 
i n p l a c e s , the h a n d c u f f s are not p l a i n l y 
v i s i b l e a l l of the tim e . R a t h e r , t h e y are 
more n o t i c e a b l e when the a p p e l l a n t i s 
moving h i s hands. A l s o , as i n Gates, the 
defense d i d not o b j e c t t o the a d m i s s i o n of 
the v i d e o t a p e on t h i s ground or ask f o r a 
c a u t i o n a r y i n s t r u c t i o n ; the v i e w i n g was on 
t e l e v i s i o n r a t h e r than i n p e r s o n ; and the 
a p p e l l a n t d i d not wear h a n d c u f f s or 
s h a c k l e s d u r i n g the a c t u a l t r i a l . F i n a l l y , 
the a p p e l l a n t had been a r r e s t e d on an 
o u t s t a n d i n g w a r r a n t and not on the c a p i t a l 
murder charge a t the time he made h i s 
statement. T h e r e f o r e , under the f a c t s of 
t h i s case, we do not conclude t h a t t h e r e 
was any p l a i n e r r o r i n t h i s r e g a r d . ' 

"Barber v. S t a t e , 952 So. 2d 393, 445-46 ( A l a . Crim. 
App.2005) . 

"We have re v i e w e d the v i d e o t a p e of Gobble's 
t h i r d statement. At the b e g i n n i n g of q u e s t i o n i n g 
Gobble was i n h a n d c u f f s but w i t h i n seconds those 
h a n d c u f f s were removed. Gobble i s s i t t i n g f o r the 
e n t i r e statement and i s we a r i n g an orange j u m p s u i t , 
but the j u m p s u i t appears t o have no i d e n t i f y i n g 
marks or w r i t i n g on the f r o n t . There i s no ev i d e n c e 
i n the r e c o r d t h a t Gobble was we a r i n g h a n d c u f f s or 
s h a c k l e s d u r i n g her t r i a l . As d i d the Court i n 
B a r b e r , we f i n d no e v i d e n c e of p r e j u d i c e . 
A c c o r d i n g l y , we f i n d no p l a i n e r r o r i n r e g a r d t o 
t h i s c l a i m . " 

Gobble, So. 3d a t . 
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In R o b i t a i l l e v. S t a t e , 971 So. 2d 43, 64 ( A l a . Crim. 

App. 2005), R o b i t a i l l e argued t h a t the c i r c u i t c o u r t e r r e d i n 

a d m i t t i n g two v i d e o t a p e s t h a t showed him " i n h a n d c u f f s and 

s h a c k l e s . " R o b i t a i l l e m a i n t a i n e d t h a t the tapes were 

i r r e l e v a n t , and t h a t t h e y were o n l y i n t r o d u c e d t o show "bad 

c h a r a c t e r . " R o b i t a i l l e , 971 So. 2d a t 64. 

T h i s Court d i s a g r e e d . We wrote: 

"We have r e v i e w e d the v i d e o t a p e s t h a t were 
i n t r o d u c e d . On each v i d e o t a p e R o b i t a i l l e made 
statements t o r e p o r t e r s . In the f i r s t v i d e o t a p e a 
r e p o r t e r asked R o b i t a i l l e : 'Do you have a n y t h i n g t o 
say?' He r e p l i e d : 'I never meant t o h u r t anybody.' 
In the second v i d e o t a p e another r e p o r t e r asked: 'How 
are you doing? A n y t h i n g you want t o say t o the 
T a y l o r f a m i l y ? ' He r e p l i e d , ' S o r r y . ' The r e p o r t e r 
then asked: 'Sorry f o r what?' R o b i t a i l l e r e p l i e d , 
'For what I d i d . ' 

"Rule 401, A l a . R . E v i d . , s t a t e s : '"Relevant 
e v i d e n c e " means e v i d e n c e h a v i n g any tendency t o make 
the e x i s t e n c e of any f a c t t h a t i s of consequence t o 
the d e t e r m i n a t i o n of the a c t i o n more p r o b a b l e or 
l e s s p r o b a b l e than i t would be w i t h o u t the 
e v i d e n c e . ' 

"'Alabama c o u r t s have r e p e a t e d l y h e l d t h a t 
the t r i a l c o u r t has b r o a d d i s c r e t i o n i n 
d e t e r m i n i n g the a d m i s s i b i l i t y of e v i d e n c e , 
and t h a t the t r i a l c o u r t ' s d e t e r m i n a t i o n 
w i l l not be r e v e r s e d u n l e s s the c o u r t has 
abused i t s d i s c r e t i o n . E.g., Gavin v.  
S t a t e , 891 So. 2d 907, 963 ( A l a . Crim. App. 
2003). Rule 402, A l a . R. E v i d . , s t a t e s t h a t 
a l l r e l e v a n t e v i d e n c e i s a d m i s s i b l e , u n l e s s 
o t h e r w i s e p r e c l u d e d by law As w i t h the 

131 



CR-06-1577 

d e t e r m i n a t i o n of a d m i s s i b i l i t y , t r i a l 
c o u r t s have br o a d d i s c r e t i o n i n d e t e r m i n i n g 
whether e v i d e n c e i s r e l e v a n t , and a c o u r t ' s 
d e t e r m i n a t i o n w i l l not be r e v e r s e d u n l e s s 
the d e c i s i o n c o n s t i t u t e d an abuse of 
d i s c r e t i o n . Gavin a t 963.' 

"Yeomans v. S t a t e , 898 So. 2d 878, 894 ( A l a . Crim. 
App. 2004). 'The t e s t of r e l e v a n c y s a n c t i o n e d by the 
Alabama a p p e l l a t e c o u r t s has been d e s c r i b e d as a 
" l i b e r a l t e s t of r e l e v a n c y under which e v i d e n c e i s 
a d m i s s i b l e i f i t has any p r o b a t i v e v a l u e , however 
s l i g h t , upon a m a t t e r i n the case."' Moody v. S t a t e , 
888 So. 2d 532, 584 ( A l a . Crim. App. 2003), q u o t i n g 
M c E l r o y ' s Alabama Ev i d e n c e § 2 1 . 0 1 ( 1 ) ( 5 t h ed. 1996). 

" C l e a r l y , the a d m i s s i o n s made by R o b i t a i l l e on 
the two v i d e o t a p e s were r e l e v a n t t o prove 
R o b i t a i l l e ' s g u i l t ; t h e r e f o r e , the v i d e o t a p e s were 
c o r r e c t l y r e c e i v e d i n t o e v i d e n c e a t t r i a l . 

"Moreover, the f a c t t h a t the v i d e o t a p e s showed 
R o b i t a i l l e i n h a n d c u f f s and s h a c k l e s was not 
s u f f i c i e n t , i n and of i t s e l f , t o e x c l u d e t h e i r 
a d m i t t a n c e . The Alabama Supreme Court i n Ex p a r t e  
R o b e r t s , 735 So. 2d 1270, 1275 ( A l a . 1999), 
a d d r e s s i n g a s i m i l a r c l a i m , s t a t e d : 

"'We agree w i t h the Court of C r i m i n a l 
Appeals t h a t the t r i a l c o u r t d i d not abuse 
i t s d i s c r e t i o n i n a d m i t t i n g the two 
photographs o f Roberts r e t r i e v i n g e v i d e n c e , 
even though those photographs showed him t o 
be h a n d c u f f e d . We are persuaded by the 
Court o f C r i m i n a l A p p e a l s ' r e a s o n i n g and 
t h a t of the cases upon which i t r e l i e d , 
t h a t a photograph o f a defendant i n 
h a n d c u f f s or o t h e r w i s e d e t a i n e d may be 
a d m i t t e d i n t o e v i d e n c e so l o n g as the 
photograph has p r o b a t i v e v a l u e and i s 
r e l e v a n t . ' 
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" ( F o o t n o t e omitted.) The v i d e o t a p e s of R o b i t a i l l e ' s 
a d m i s s i o n s t o r e p o r t e r s were c o r r e c t l y r e c e i v e d i n t o 
e v i d e n c e . " 

R o b i t a i l l e v. S t a t e , 971 So. 2d 43, 64-65 ( A l a . Crim. App. 

2005). 

Furthermore, w i t h r e g a r d t o p h o t o g r a p h i c or v i d e o 

e v i d e n c e , we have w r i t t e n : 

" P h o t o g r a p h i c e v i d e n c e i s a d m i s s i b l e i n c r i m i n a l 
p r o s e c u t i o n s i f i t tends t o prove or d i s p r o v e some 
d i s p u t e d or m a t e r i a l i s s u e , t o i l l u s t r a t e some 
r e l e v a n t f a c t or e v i d e n c e , or t o c o r r o b o r a t e or 
d i s p u t e o t h e r e v i d e n c e i n the case. Photographs t h a t 
t e n d t o shed l i g h t on, t o s t r e n g t h e n , or t o 
i l l u s t r a t e o t h e r t e s t i m o n y p r e s e n t e d may be a d m i t t e d 
i n t o e v i d e n c e . K u e n z e l v. S t a t e , 577 So.2d 474 ( A l a . 
Cr. App. 1990), a f f ' d , 577 So. 2d 531 ( A l a . ) , c e r t . 
d e n i e d , 502 U.S. 886, 112 S.Ct. 242, 116 L.Ed. 2d 
197 (1991). The a d m i s s i o n of p h o t o g r a p h i c or  
v i d e o t a p e e v i d e n c e i s c o m p l e t e l y w i t h i n the  
d i s c r e t i o n of the t r i a l c o u r t . Stewart v. S t a t e , 443 
So.2d 1362, 1364 ( A l a . Cr. App. 1983). M a t t e r s 
r e s t i n g i n the sound d i s c r e t i o n o f the t r i a l c o u r t 
w i l l not be d i s t u r b e d , absent a c l e a r abuse o f 
d i s c r e t i o n . Pace v. S t a t e , 284 A l a . 585, 226 So.2d 
645 ( A l a . 1 9 6 9 ) . " 

A c k l i n v. S t a t e , 790 So. 2d 975, 997 ( A l a . Crim. App. 2000), 

c e r t . d e n i e d , 790 So. 2d 1012 (2001), c e r t . d e n i e d , A c k l i n v. 

Alabama, 533 U.S. 936 (2001) (emphasis added). 

T h i s Court has re v i e w e d the v i d e o r e c o r d i n g i n q u e s t i o n . 

The time span from when LeMaster's t r u c k i s f i r s t shown i n the 

v i d e o u n t i l P h i l l i p s and Doster are e s c o r t e d out o f view of 
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the camera i s a p p r o x i m a t e l y 15 minutes. C o n t r a r y t o P h i l l i p s ' s 

a s s e r t i o n s , n e i t h e r P h i l l i p s nor Doster were s h a c k l e d , nor 

does the v i d e o show the two b e i n g p l a c e d i n t o law-enforcement 

v e h i c l e s . With the e x c e p t i o n o f the f a c t t h a t the v i d e o 

appears t o show Van Zant h a n d c u f f i n g P h i l l i p s b e f o r e r a d i o i n g 

f o r backup, the v i d e o i s c o n s i s t e n t w i t h Van Zant's t e s t i m o n y . 

Based upon our independent v i e w i n g of the v i d e o , we are 

not persuaded t h a t P h i l l i p s s u f f e r e d any a c t u a l p r e j u d i c e from 

the j u r y ' s v i e w i n g of the v i d e o . The j u r o r s were w e l l aware 

t h a t P h i l l i p s and D o ster were s u s p e c t s i n a number of crimes 

i n Alabama, i n c l u d i n g LeMaster's murder, and the t h e f t o f h i s 

t r u c k . Furthermore, the v i d e o d e p i c t s what one would expect t o 

t r a n s p i r e when a l o n e law-enforcement o f f i c e r s t o p s a v e h i c l e 

c o n t a i n i n g two persons who were wanted by law enforcement i n 

another s t a t e . 

T h i s i s not a s i t u a t i o n where a defendant i s h a n d c u f f e d , 

s h a c k l e d , or o t h e r w i s e r e s t r a i n e d w i t h i n the c o n f i n e s o f a 

courtroom, j u s t a few f e e t from the j u r y , so t h a t a j u r o r 

would l o g i c a l l y i n f e r t h a t the defendant i s a danger t o 

h i m s e l f , the persons i n the courtroom, and/or a t r i s k f o r 

f l i g h t . In t h i s case, t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t 
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P h i l l i p s was h a n d c u f f e d or o t h e r w i s e r e s t r a i n e d i n f r o n t of 

the j u r y d u r i n g the t r i a l . In f a c t , the r e c o r d i n d i c a t e s t h a t 

the c i r c u i t c o u r t took g r e a t c a r e t o ensure t h a t the j u r o r s 

d i d not view P h i l l i p s i n s h a c k l e s or o t h e r w i s e r e s t r a i n e d 

d u r i n g the t r i a l . 

F u rthermore, the v i d e o was r e l e v a n t t o the i s s u e s i n the 

t r i a l . The v i d e o c o n f i r m e d t h a t P h i l l i p s and D o ster were 

t r a v e l i n g t o g e t h e r i n LeMaster's t r u c k i n Texas a p p r o x i m a t e l y 

two weeks a f t e r t h e i r escape from the C o v i n g t o n County j a i l . 

The shoes P h i l l i p s was w e a r i n g i n the v i d e o were de t e r m i n e d t o 

have been one of the p a i r o f t e n n i s shoes taken d u r i n g the 

b u r g l a r y a t F l o r a l a High S c h o o l . In a d d i t i o n , the v i d e o 

c o r r o b o r a t e d P h i l l i p s statement i n h i s c o n f e s s i o n t h a t he was 

w e a r i n g the s t o l e n t e n n i s shoes when he was a r r e s t e d . The 

v i d e o a l s o showed P h i l l i p s ' s c l o s e l y cropped h a i r , which 

c o r r o b o r a t e d h i s statement i n h i s c o n f e s s i o n t h a t Doster c u t 

h i s h a i r w h i l e t h e y were i n P e t t i e ' s t r a i l e r . F i n a l l y , the 

v i d e o showed what appeared t o be Van Zant i n f o r m i n g P h i l l i p s 

of h i s r i g h t s -- P h i l l i p s does not d i s p u t e t h a t was what was 

d e p i c t e d i n the v i d e o . 
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A c c o r d i n g l y , because we f i n d t h a t P h i l l i p s s u f f e r e d no 

a c t u a l p r e j u d i c e by the a d m i s s i o n of the v i d e o r e c o r d i n g , and 

because the v i d e o r e c o r d i n g had p r o b a t i v e v a l u e , the c i r c u i t 

c o u r t d i d not e r r i n a l l o w i n g the v i d e o i n t o e v i d e n c e . For 

the reasons s e t f o r t h above, P h i l l i p s i s due not r e l i e f on 

t h i s c l a i m . 

IX. 

P h i l l i p s l i s t s 54 S t a t e ' s e x h i b i t s t h a t , he contends, 

were i m p r o p e r l y a l l o w e d i n t o e v i d e n c e because, he says, the 

S t a t e f a i l e d t o p r e s e n t a complete c h a i n of c u s t o d y w i t h 

r e g a r d t o the e x h i b i t s . 2 7 H i s argument i s t w o f o l d . 

F i r s t , P h i l l i p s m a i n t a i n s t h a t the S t a t e d i d not 

e s t a b l i s h a complete c h a i n of c u s t o d y because, he c l a i m s , the 

S t a t e f a i l e d t o show t h a t the e x h i b i t s remained secure a f t e r 

W a l t e r I n a b i n e t t , the e v i d e n c e t e c h n i c i a n , p l a c e d the e x h i b i t s 

i n t o the e v i d e n c e room. With r e g a r d t o t h i s a s s e r t i o n , 

P h i l l i p s argues t h a t because the S t a t e d i d not p r e s e n t the 

t e s t i m o n y o f the e v i d e n c e t e c h n i c i a n who was i n charge of the 

e v i d e n c e room a t the time of t r i a l , the e x h i b i t s s h o u l d not 

2 7 T h i s argument was p r e s e n t e d i n I s s u e V I I I i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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have been a l l o w e d i n t o e v i d e n c e . Second, P h i l l i p s argues t h a t 

the S t a t e f a i l e d t o e s t a b l i s h a complete c h a i n of cust o d y 

because the S t a t e d i d not p r e s e n t the t e s t i m o n y of the 

Co v i n g t o n County c i r c u i t c l e r k t o t e s t i f y t h a t the e x h i b i t s 

t h a t were a l s o a d m i t t e d i n t o e v i d e n c e a t h i s codefendant's 

t r i a l had not been tampered w i t h or changed f o l l o w i n g t h a t 

t r i a l . 

Near the end of the S t a t e ' s case, W a l t e r I n a b i n e t t was 

c a l l e d t o t e s t i f y as a w i t n e s s . P a r t of the purpose of h i s 

t e s t i m o n y was t o " t i e - u p l o o s e ends" w i t h r e g a r d t o some of 

the S t a t e ' s e x h i b i t s t h a t had a l r e a d y been i d e n t i f i e d and, i n 

some ca s e s , a d m i t t e d i n t o e v i d e n c e b e f o r e h i s t e s t i m o n y . 

I n a b i n e t t t e s t i f i e d t h a t he was employed w i t h the C o v i n g t o n 

County S h e r i f f ' s Department from September 2000 u n t i l January 

2007. I n a b i n e t t worked as an i n v e s t i g a t o r from A p r i l 2001 

u n t i l he l e f t the employment of the C o v i n g t o n County S h e r i f f ' s 

Department. D u r i n g h i s t e n u r e w i t h the C o v i n g t o n County 

S h e r i f f ' s Department, I n a b i n e t t a l s o s e r v e d as the e v i d e n c e 

t e c h n i c i a n from l a t e 2002 u n t i l 2004. 

I n a b i n e t t t e s t i f i e d t h a t the evi d e n c e room f o r the 

Co v i n g t o n County S h e r i f f ' s Department i s l o c a t e d w i t h i n the 
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County A d m i n i s t r a t i v e B u i l d i n g , near the j a i l . I t i s a s i n g l e 

room w i t h no windows, and one door. Only the s h e r i f f and the 

ev i d e n c e t e c h n i c i a n have a key t o the ev i d e n c e room. 

I n a b i n e t t t e s t i f i e d t h a t whenever e v i d e n c e i s p l a c e d i n t o or 

removed from the ev i d e n c e room, i t has t o be done by the 

ev i d e n c e t e c h n i c i a n because the t e c h n i c i a n has the key and 

m a i n t a i n s the e v i d e n c e l o g . 

I n a b i n e t t i d e n t i f i e d a number o f S t a t e ' s e x h i b i t s t h a t he 

r e c e i v e d and p l a c e d i n t o the ev i d e n c e room w h i l e he was the 

ev i d e n c e t e c h n i c i a n . I n a b i n e t t t e s t i f i e d t h a t i n each 

i n s t a n c e , he s e a l e d the items and p l a c e d the items i n the 

ev i d e n c e room, i n a s e a l e d c o n d i t i o n . A c c o r d i n g t o I n a b i n e t t , 

the items remained i n t h a t s e a l e d c o n d i t i o n , w i t h the 

e x c e p t i o n of the times the items were viewed by the a t t o r n e y s 

i n P h i l l i p s or D o s t e r ' s c a s e s , or when they were used i n o t h e r 

c o u r t p r o c e d u r e s i n r e l a t i o n t o the c a s e s . I n a b i n e t t 

t e s t i f i e d t h a t he was p r e s e n t d u r i n g those i n s t a n c e s . He a l s o 

t e s t i f i e d t h a t none of the items appeared t o have been changed 

or a l t e r e d , e x c e p t f o r a whiskey b o t t l e t h a t was broken w h i l e 

i t was i n the e v i d e n c e room. 
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I n a b i n e t t t e s t i f i e d t h a t I n v e s t i g a t o r S c o t t Conner 

assumed the d u t i e s o f the ev i d e n c e t e c h n i c i a n a f t e r I n a b i n e t t 

completed h i s term as ev i d e n c e t e c h n i c i a n . I n a b i n e t t s a i d 

t h a t Sergeant Teddy M o t l e y was the e v i d e n c e t e c h n i c i a n a t the 

time of t r i a l , but he d i d not know when M o t l e y assumed those 

d u t i e s . 

In V a n p e l t v. S t a t e , [Ms. CR-06-1539, December 18, 2009] 

So. 3d ( A l a . Crim. App. 2009), t h i s C ourt a d d r e s s e d a 

c l a i m by V a n p e l t t h a t the t r i a l c o u r t e r r e d i n a l l o w i n g i n t o 

e v i d e n c e l e t t e r s Van P e l t had w r i t t e n because, he argued, "no 

w i t n e s s t e s t i f i e d c o n c e r n i n g the c h a i n o f cus t o d y o f any o f 

the l e t t e r s . " V a n p e l t , So. 3d a t . 

Th i s Court h e l d t h a t the l e t t e r s were p r o p e r l y a d m i t t e d . 

We reasoned: 

"The Alabama Supreme Court i n Ex p a r t e H o l t o n , 
590 So. 2d 918 ( A l a . 1991), a d d r e s s e d the 

" ' P r o o f o f [an] unbroken c h a i n of cus t o d y 
i s r e q u i r e d i n o r d e r t o e s t a b l i s h 
s u f f i c i e n t i d e n t i f i c a t i o n of the i t e m and 
c o n t i n u i t y o f p o s s e s s i o n , so as t o a s s u r e 
the a u t h e n t i c i t y of the i t e m . I d . In o r d e r 
t o e s t a b l i s h a p r o p e r c h a i n , the S t a t e must 
show t o a " r e a s o n a b l e p r o b a b i l i t y t h a t the 
o b j e c t i s i n the same c o n d i t i o n as, and not 
s u b s t a n t i a l l y d i f f e r e n t from, i t s c o n d i t i o n 
a t the commencement of the c h a i n . " McCray 
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v. S t a t e , 548 So. 2d 573, 576 ( A l a . Crim. 
App. 1988).' 

590 So. 2d a t 919-20. L a t e r i n Hale v. S t a t e , 848 
So. 2d 224 ( A l a . 2002), the Supreme Court reexamined 
i t s h o l d i n g i n H o l t o n a f t e r the 1995 c o d i f i c a t i o n of 
§ 12-21-13, A l a . Code 1975. The Supreme Court 
s t a t e d : 

" ' S e c t i o n 12-21-13, A l a . Code 1975, 
p r o v i d e s : 

" ' " P h y s i c a l e v i d e n c e connected 
w i t h or c o l l e c t e d i n the 
i n v e s t i g a t i o n of a crime s h a l l 
n o t be e x c l u d e d f r o m 
c o n s i d e r a t i o n by a j u r y or c o u r t 
due t o a f a i l u r e t o prove the 
c h a i n of cus t o d y o f the e v i d e n c e . 
Whenever a w i t n e s s i n a c r i m i n a l 
t r i a l i d e n t i f i e s a p h y s i c a l p i e c e 
of e v i d e n c e connected w i t h or 
c o l l e c t e d i n the i n v e s t i g a t i o n o f 
a c r i m e , the ev i d e n c e s h a l l be 
s u b m i t t e d t o the j u r y or c o u r t 
f o r whatever weight the j u r y or 
c o u r t may deem p r o p e r . The t r i a l 
c o u r t i n i t s charge t o the j u r y 
s h a l l e x p l a i n any break i n the 
c h a i n of custody c o n c e r n i n g the 
p h y s i c a l e v i d e n c e . " ' 

"'(Emphasis added.) T h i s s t a t u t e , by i t s 
terms, a p p l i e s o n l y t o " [ p ] h y s i c a l e v i d e n c e 
connected w i t h or c o l l e c t e d i n the 
i n v e s t i g a t i o n o f " the charged c r i m e . To 
i n v o k e the s t a t u t e the proponent of the 
ev i d e n c e must f i r s t e s t a b l i s h t h a t the 
p r o f f e r e d p h y s i c a l e v i d e n c e i s i n f a c t the 
v e r y e v i d e n c e "connected w i t h or c o l l e c t e d 
i n the i n v e s t i g a t i o n . " Moreover, 
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" ' " [ i ] n Land v. S t a t e , 678 So. 2d 
201 ( A l a . Cr. App. 1995), a f f ' d , 
678 So. 2d 224 ( A l a . 1996), a 
case which appears t o r e l y on § 
12-21-13, t h i s c o u r t r u l e d t h a t 
where a w i t n e s s can s p e c i f i c a l l y 
i d e n t i f y the e v i d e n c e , and i t s  
c o n d i t i o n i s not an i s s u e i n the  
case, then the S t a t e i s not  
r e q u i r e d t o e s t a b l i s h a complete  
c h a i n of c u s t o d y i n o r d e r f o r the 
e v i d e n c e t o be a d m i t t e d i n t o 
e v i d e n c e . We s t a t e d : 'The 
e y e g l a s s e s were a d m i s s i b l e 
w i t h o u t e s t a b l i s h i n g a c h a i n o f 
c u s t o d y because [the t e s t i f y i n g 
o f f i c e r ] was a b l e t o s p e c i f i c a l l y 
i d e n t i f y them, and t h e i r 
c o n d i t i o n was not an i s s u e i n the 
case.' Land, 678 So. 2d a t 
210 "' 

"848 So. 2d a t 228 (emphasis i n o r i g i n a l and some 
c i t a t i o n s o m i t t e d ) . 

"Here, each of the e x h i b i t s was p h y s i c a l 
e v i d e n c e t h a t was c o l l e c t e d i n c o n n e c t i o n w i t h the 
i n v e s t i g a t i o n of Sandra's murder. F u r t h e r , each 
e x h i b i t was p r o p e r l y i d e n t i f i e d by a w i t n e s s and the 
c o n d i t i o n o f the e x h i b i t s was not i n i s s u e . 
A c c o r d i n g l y , p u r s u a n t § 12-21-13, Ala.Code 1975, the 
e x h i b i t s were p r o p e r l y a d m i t t e d . " 

V a n p e l t , So. 3d a t . 

P h i l l i p s d i d not a s s e r t a t t r i a l , nor does he c l a i m on 

a p p e a l , t h a t the e x h i b i t s were a c t u a l l y tampered w i t h , 

a l t e r e d , or contaminated once th e y were s e c u r e d and l o c k e d i n 

141 



CR-06-1577 

the e v i d e n c e room by I n a b i n e t t . R a t h e r , he seems t o suggest 

t h a t merely because Sergeant Teddy M o t l e y , the e v i d e n c e 

t e c h n i c i a n a t the time of t r i a l , d i d not t e s t i f y t h a t the 

e x h i b i t s had not been tampered w i t h or a l t e r e d w h i l e under h i s 

c a r e , then the e x h i b i t s were i n a d m i s s i b l e . We d i s a g r e e . 

Each c o n t e s t e d e x h i b i t l i s t e d by P h i l l i p s i n h i s argument 

was i d e n t i f i e d by a t l e a s t one, and sometimes more than one, 

w i t n e s s as e v i d e n c e t h a t was "connected w i t h or c o l l e c t e d i n 

the i n v e s t i g a t i o n " o f the crimes charged. I n a b i n e t t 

i d e n t i f i e d the e x h i b i t s t h a t he r e c e i v e d , and he t e s t i f i e d i n 

d e t a i l about the s t e p s t h a t he took t o s a f e g u a r d the e x h i b i t s 

w h i l e he was the e v i d e n c e t e c h n i c i a n . 

T h i s Court has r e v i e w e d the r e c o r d , and t h e r e i s no 

i n d i c a t i o n from the r e c o r d t h a t the c o n t e s t e d e x h i b i t s were 

i m p r o p e r l y tampered w i t h or a l t e r e d . A c c o r d i n g l y , even though 

the e v i d e n c e t e c h n i c i a n who was i n charge o f the e v i d e n c e a t 

the time of t r i a l d i d not t e s t i f y a t the t r i a l , t h i s does not 

render the e v i d e n c e i n a d m i s s i b l e i n t h i s case, and we f i n d no 

e r r o r i n the c i r c u i t c o u r t ' s a l l o w i n g the e x h i b i t s i n t o 

e v i d e n c e . 
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As noted above, P h i l l i p s a l s o argues t h a t the c o n t e s t e d 

e x h i b i t s were i n a d m i s s i b l e because the C o v i n g t o n County 

C i r c u i t C l e r k d i d not t e s t i f y t h a t the e x h i b i t s t h a t were a l s o 

i n t r o d u c e d a t D o s t e r ' s t r i a l had not been a l t e r e d or tampered 

w i t h s i n c e D o s t e r ' s t r i a l . 

In D o r i t y v. S t a t e , 586 So. 2d 973 ( A l a . Crim. App. 

1991), t h i s C ourt a d d r e s s e d a c l a i m t h a t the t r i a l c o u r t e r r e d 

i n a d m i t t i n g c o c a i n e i n t o e v i d e n c e because the c i r c u i t c l e r k 

d i d not t e s t i f y as a c h a i n - o f - c u s t o d y w i t n e s s r e g a r d i n g the 

c o c a i n e , which had been i n t r o d u c e d i n t o the codefendant's 

t r i a l s and which had been s e c u r e d i n the c l e r k ' s o f f i c e s i n c e 

the t r i a l s . We h e l d t h a t " [ t ] h e f a i l u r e of the c i r c u i t c l e r k 

t o t e s t i f y c o n s t i t u t e d a weak l i n k r a t h e r than a m i s s i n g l i n k 

i n the c h a i n of c u s t o d y . " D o r i t y , 586 So.2d a t 977. We 

e x p l a i n e d : 

"'"The purpose of r e q u i r i n g t h a t the c h a i n 
o f c u s t o d y be shown i s t o e s t a b l i s h t o a 
r e a s o n a b l e p r o b a b i l i t y t h a t t h e r e has been 
no tampering w i t h the e v i d e n c e . W i l l i a m s v.  
S t a t e , 375 So. 2d 1257 ( A l a . Cr. App.), 
c e r t . d e n i e d , 375 So. 2d 1271 ( A l a . 1979); 
Tate v. S t a t e , 435 So. 2d 190 ( A l a . Crim. 
App. 1983); Smith v. S t a t e , 446 So. 2d 68 
( A l a . Cr. App. 1984) 'The e v i d e n c e need not  
negate the most remote p o s s i b i l i t y of  
s u b s t i t u t i o n , a l t e r a t i o n , or tampering w i t h  
the e v i d e n c e , but r a t h e r must prove t o a 
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r e a s o n a b l e p r o b a b i l i t y t h a t the i t e m i s the  
same as, and not s u b s t a n t i a l l y d i f f e r e n t  
from, the o b j e c t as i t e x i s t e d a t the  
b e g i n n i n g of the c h a i n . ' S l a u g h t e r v.  
S t a t e , 411 So. 2d 819, 822 ( A l a . Cr. App. 
1981) (emphasis s u p p l i e d ) . " ' 

"Ex p a r t e W i l l i a m s , 505 So. 2d 1254, 1255 ( A l a . 
1987) ( q u o t i n g t h i s c o u r t i n W i l l i a m s v. S t a t e , 505 
So.2d 1252 a t 1253 ( A l a . Cr. App. 1986). 'A weak 
l i n k i n the c h a i n o f cus t o d y p r e s e n t s a q u e s t i o n of 
c r e d i b i l i t y and weight f o r the j u r y r a t h e r than a 
q u e s t i o n of a d m i s s i b i l i t y . ' H o l t o n v. S t a t e , [590 
So. 2d 914 ( A l a . Crim. App. 1 9 9 0 ) ] . " 

D o r i t y , 586 So. 2d a t 977 (emphasis added). 

A g a i n , P h i l l i p s does not argue t h a t the e x h i b i t s were 

a c t u a l l y tampered w i t h or a l t e r e d w h i l e t h e y were i n the care 

o f the c i r c u i t c l e r k f o l l o w i n g D o s t e r ' s t r i a l . R a t h e r , he 

i n t i m a t e s t h a t the absence of the C o v i n g t o n County C i r c u i t 

C l e r k ' s t e s t i m o n y r e n d e r s the e x h i b i t s i n a d m i s s i b l e . 

For the same reasons t h a t we s e t f o r t h above i n 

a d d r e s s i n g h i s f i r s t c o n t e n t i o n , we f i n d no e r r o r i n the 

c i r c u i t c o u r t ' s a l l o w i n g the c o n t e s t e d e x h i b i t s i n t o e v i d e n c e , 

n o t w i t h s t a n d i n g the f a c t t h a t the c i r c u i t c l e r k d i d not 

t e s t i f y r e g a r d i n g the care and c o n d i t i o n o f the e x h i b i t s 

f o l l o w i n g D o s t e r ' s t r i a l . 

A c c o r d i n g l y , P h i l l i p s i s due no r e l i e f on these c l a i m s . 

144 



CR-06-1577 

P h i l l i p s contends t h a t the p r o s e c u t o r i m p r o p e r l y 

commented on h i s f a i l u r e t o t e s t i f y a t t r i a l d u r i n g h i s 

c l o s i n g argument a t the g u i l t phase of the t r i a l . 2 8 P h i l l i p s 

c i t e s seven e x c e r p t s from the p r o s e c u t o r ' s c l o s i n g argument i n 

supp o r t of h i s a s s e r t i o n . 

A t the b e g i n n i n g of the p r o s e c u t o r ' s c l o s i n g argument, 

the p r o s e c u t o r t o l d the j u r y : 

"Now y ' a l l know as w e l l as I do, you've hea r d i t 
from the c o u r t a t the b e g i n n i n g o f the t r i a l ; you 
heard i t from the c o u r t i n i t s i n s t r u c t i o n s what the 
law y e r s say i n argument i s j u s t t h a t . I t ' s argument. 
What the l a w y e r s say i s n ' t e v i d e n c e . 

But what the defendant s a i d t o the p o l i c e , t h a t 
i s e v i d e n c e . What was c o l l e c t e d a t the crime scenes, 
t h a t i s e v i d e n c e . What was c o l l e c t e d i n P a u l 
LeMaster's t r u c k as i t was found i n Texas, t h a t i s 
e v i d e n c e . What was a n a l y z e d by the f o r e n s i c 
s c i e n t i s t s , t h a t i s e v i d e n c e . 

"But s i n c e my words are argument, i n my c l o s i n g 
arguments today, I've d e c i d e d t h a t I'm g o i n g t o take 
the defendant's c o n f e s s i o n and I'm g o i n g t o l e t him 
h e l p me w i t h my c l o s i n g arguments. And as I go 
through each and e v e r y one o f these crimes and show 
how we have proven them beyond a r e a s o n a b l e doubt, 
I'm g o i n g t o i n t e r j e c t t h i n g s here and t h e r e , t h i n g s 
he l e f t o ut, t h i n g s t h a t he d i d n ' t t e l l us, t h i n g s 
t h a t he may have f i b b e d a l i t t l e b i t on. Why would 
he do t h a t ? W e ' l l t a l k about t h a t i n a minute." 

2 8 T h i s argument was p r e s e n t e d i n Issue IX i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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(R. 3478-79.) 

The p r o s e c u t o r c o n t i n u e d h i s c l o s i n g argument, d u r i n g 

which he compared and c o n t r a s t e d P h i l l i p s ' s statement t h a t he 

made t o the i n v e s t i g a t o r s t o the o t h e r e v i d e n c e t h a t had been 

p r e s e n t e d a t t r i a l . A t v a r i o u s p o i n t s d u r i n g h i s c l o s i n g 

argument, the p r o s e c u t o r d i r e c t e d the j u r y ' s a t t e n t i o n t o 

p o r t i o n s o f P h i l l i p s ' s statement t o the i n v e s t i g a t o r s i n which 

P h i l l i p s o m i t t e d some i n c r i m i n a t i n g or u n f l a t t e r i n g d e t a i l s , 

and i t i s d u r i n g t h a t p o r t i o n o f the p r o s e c u t o r ' s argument 

t h a t the f o l l o w i n g c o n t e s t e d comments o c c u r r e d : 

"But you know, t h e r e ' s one t h i n g about t h i s t h a t 
[ P h i l l i p s ] l e a v e s out. Now he t a l k s about how they 
ate but he l e a v e s out the f a c t about how t h e y j u s t 
made themselves a t home, and a l s o about how they 
t r a s h e d the p l a c e . " 

(R. 3484-85.) 

"And then [ P h i l l i p s ] comes down and he says and 
we got i n t o t h a t t r a i l e r . W e l l , he l e a v e s out a 
l i t t l e something, doesn't he? He l e a v e s out the f a c t 
t h a t they broke i n the back door." 

(R. 3489.) 

"Jason P e t t i e s a i d he walked i n and h i s t r a i l e r 
was t r a s h e d . But they l e a v e t h a t — he l e a v e s out 

t h a t d e t a i l . " 

(R. 3490.) 
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"What does he f o r g e t t o mention? Oh, yeah. We 
took the ammunition f o r each one of these guns, 

t o o . " 

(R. 3491.) 
"Now w e ' l l f i n d out l a t e r he d i d a l i t t l e b i t 

more than he says t h e r e . " 

(R. 3502.) 

"And a g a i n , he doesn't t a l k about how the y 
[ P h i l l i p s and h i s codefendant] t r a s h the p u l p i t of 
a church and how the y go i n t o a church and t r a s h the 
p u l p i t l o o k i n g f o r money." 

(R. 3523.) 

"Now e a r l i e r I t o l d you about how the defendant 
put a s p i n on c e r t a i n t h i n g s . He t o l d us the t r u t h , 
v e r y d e t a i l e d statement, but he l e f t out d e t a i l s and 
he l e f t out c e r t a i n t h i n g s . For i n s t a n c e — " 

(R. 3530.) 

A f t e r t h i s l a s t p u r p o r t e d l y improper comment o c c u r r e d , 

defense c o u n s e l o b j e c t e d , and the f o l l o w i n g d i s c u s s i o n took 

p l a c e o u t s i d e the h e a r i n g of the j u r y : 

"[DEFENSE COUNSEL] : T h i s i s the f o u r t h time 
t h a t they have t a l k e d about the defendant l e a v i n g 
out t h i n g s . We b e l i e v e t h a t i s an improper 
p r o s e c u t o r i a l argument i n t h a t the defendant d i d not 
take the s t a n d . The o n l y p e r s o n t h a t c o u l d e x p l a i n 
t h e s e items or i n c o n s i s t e n c i e s i n h i s statement 
would be f o r him t o have taken the s t a n d . And we 
b e l i e v e t h a t t h i s i s the f o u r t h , I b e l i e v e , comment 
t h a t the s t a t e has s t a t e d t h a t he has e i t h e r 
f o r g o t t e n t o mention or he cannot e x p l a i n or t h i s 
l a s t time t h a t he d i d not e x p l a i n . And we b e l i e v e 
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them t o be improper p r o s e c u t o r i a l comment on our 
defendant not t a k i n g the s t a n d and we o b j e c t . " 

"[PROSECUTOR]: I made no mention of t h a t , 
Judge. What we know from the e v i d e n c e and the  
statement he gave p o l i c e , he's l e f t out d e t a i l s from 
what we know i n the e v i d e n c e . " 

"THE COURT: O v e r r u l e d . " 

(R. 3530-31.) (Emphasis added.) 

Because P h i l l i p s t i m e l y o b j e c t e d t o j u s t one of the 

p r o s e c u t o r ' s comments, the r e m a i n i n g comments w i l l be r e v i e w e d 

f o r p l a i n e r r o r o n l y . Rule 45A, Ala.R.Crim.P. 

" ' T h i s c o u r t has s t a t e d t h a t " [ i ] n 
r e v i e w i n g a l l e g e d l y improper p r o s e c u t o r i a l 
comments, conduct, and q u e s t i o n i n g of 
w i t n e s s e s , the t a s k of t h i s c o u r t i s t o 
c o n s i d e r t h e i r impact i n the c o n t e x t of the 
p a r t i c u l a r t r i a l , and not t o view the 
a l l e g e d l y improper a c t s i n the a b s t r a c t . " 
Bankhead v. S t a t e , 585 So.2d 97, 106 ( A l a . 
Cr. App. 1989), remanded on o t h e r grounds, 
585 So. 2d 112 ( A l a . 1991), a f f ' d on r e t u r n 
t o remand, 625 So. 2d 1141 ( A l a . Cr. App. 
1992), r e v ' d on o t h e r grounds, 625 So. 2d 
1146 ( A l a . 1993) . See a l s o Henderson v.  
S t a t e , 583 So. 2d 305 ( A l a . 1991), c e r t . 
d e n i e d , 503 U.S. 908, 112 S. Ct. 1268, 117 
L. Ed. 2d 496 (1992). " I n j u d g i n g a 
p r o s e c u t o r ' s c l o s i n g argument, the s t a n d a r d 
i s whether the argument 'so i n f e c t e d the 
t r i a l w i t h u n f a i r n e s s as t o make the 
r e s u l t i n g c o n v i c t i o n a d e n i a l of due 
p r o c e s s . ' " Bankhead, 585 So.2d a t 107, 
q u o t i n g Darden v. Wainwright, 477 U.S. 168, 
181, 106 S. Ct. 2464, 2471, 91 L.Ed. 2d 144 
(1986) ( q u o t i n g D o n n e l l y v. D e C h r i s t o f o r o , 
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416 U.S. 637, 94 S.Ct. 1868, 40 L.Ed. 2d 
431 (1974)). "A p r o s e c u t o r ' s statement must 
be viewed i n the c o n t e x t of a l l of the 
e v i d e n c e p r e s e n t e d and i n the c o n t e x t of 
the complete c l o s i n g arguments t o the 
j u r y . " R o b e r t s v. S t a t e , [735 So. 2d 1244 
( A l a . Cr. App. 1997) ], a f f ' d , [735 So. 2d 
1270 ( A l a . ) , c e r t . d e n i e d , 538 U.S. 939, 
120 S.Ct. 346, 145 L.Ed. 2d 271 (1999) ]. 
Moreover, "statements of c o u n s e l i n 
argument t o the j u r y must be viewed as 
d e l i v e r e d i n the heat of d e b a t e ; such 
statements are u s u a l l y v a l u e d by the j u r y 
a t t h e i r t r u e worth and are not e x p e c t e d t o 
become f a c t o r s i n the f o r m a t i o n of the 
v e r d i c t . " Bankhead, 585 So. 2d a t 106. 
"Questions of the p r o p r i e t y of argument of 
c o u n s e l are l a r g e l y w i t h i n the t r i a l 
c o u r t ' s d i s c r e t i o n , McCullough v. S t a t e , 
357 So. 2d 397, 399 ( A l a . Cr. App. 1978), 
and t h a t c o u r t i s g i v e n b r o a d d i s c r e t i o n i n 
d e t e r m i n i n g what i s p e r m i s s i b l e argument." 
Bankhead, 585 So. 2d a t 105. We w i l l not 
r e v e r s e the judgment of the t r i a l c o u r t 
u n l e s s t h e r e has been an abuse of t h a t 
d i s c r e t i o n . I d . ' 

"Freeman v. S t a t e , 776 So. 2d 160 ( A l a . Cr. App. 
1999). 

"  

"A comment on the defendant's f a i l u r e t o t e s t i f y 
i s t o be ' s c r u p u l o u s l y a v o i d e d . ' A r t h u r v. S t a t e , 
575 So. 2d 1165, 1186 ( A l a . Cr. App. 1990), c e r t . 
d e n i e d , 575 So. 2d 1191 ( A l a . 1991). 'Every time a 
p r o s e c u t o r s t r e s s e s a f a i l u r e t o p r e s e n t t e s t i m o n y , 
the f a c t s and c i r c u m s t a n c e s must be c l o s e l y examined 
t o see whether the defendant's r i g h t t o remain 
s i l e n t has been v i o l a t e d . ' Windsor v. S t a t e , 593 So. 
2d 87, 91 ( A l a . Cr. App. 1991), q u o t i n g Padgett v.  
S t a t e , 45 A l a . App. 56, 223 So. 2d 597, 602 (1969). 
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'In a case where t h e r e has been o n l y an i n d i r e c t 
r e f e r e n c e t o a defendant's f a i l u r e t o t e s t i f y , i n 
or d e r f o r the comment t o c o n s t i t u t e r e v e r s i b l e 
e r r o r , t h e r e must be a c l o s e i d e n t i f i c a t i o n of the 
defendant as the pers o n who d i d not become a 
w i t n e s s . ' Windsor v. S t a t e , s u p r a , q u o t i n g , Ex p a r t e  
W i l l i a m s , 461 So.2d 852 (Ala.1 9 8 4 ) . 

"'"Alabama law c l e a r l y h o l d s t h a t '[w]here 
t h e r e i s the p o s s i b i l i t y t h a t a 
p r o s e c u t o r ' s comment c o u l d be u n d e r s t o o d by 
the j u r y as r e f e r e n c e t o f a i l u r e of the 
defendant t o t e s t i f y , A r t . I , § 6 [Const. 
of Alabama of 1901], i s v i o l a t e d . ' " Ex 
p a r t e W i l s o n , 571 So.2d 1251, 1262 
(Ala.199 0 ) . However, 'a p r o s e c u t o r may  
l e g i t i m a t e l y base h i s argument on the  
evi d e n c e of the a p p e l l a n t ' s statement' t o  
the p o l i c e . H e r e f o r d v. S t a t e , 608 So. 2d 
439, 442 ( A l a . Cr. App. 1992) . See a l s o 
Henderson v. S t a t e , 584 So. 2d 841, 855 
( A l a . Cr. App. 1988); Smith v. S t a t e , 588 
So. 2d 561, 570 ( A l a . Cr. App. 1991); 
Kimble v. S t a t e , 545 So. 2d 228, 230 ( A l a . 
Cr. App. 1989); B r i n k s v. S t a t e , 500 So. 2d 
1311, 1314-15 ( A l a . Cr. App. 1986). 
'Argument by the p r o s e c u t i o n c o n c e r n i n g  
o m i s s i o n s and i n c o n s i s t e n c i e s i n the  
defendant's v e r s i o n of the case i s not 
A,^^-^^^^-^ I O 1 4 - ̂  OA , 4 - ^ C T O improper.' S a l t e r v. S t a t e , 578 So. 2d 
1092, 1096 ( A l a . Cr. App. 1990), c e r t . 
d e n i e d , 578 So.2d 1097 (A l a . 1 9 9 1 ) . " ' 

"Mosely v. S t a t e , 628 So.2d 1041, 1042 
(Ala.Cr.App.1993)." 

T a y l o r v. S t a t e , 808 So.2d 1148, 1185-1187 ( A l a . Crim. App. 

2000), a f f ' d , 808 So. 2d 1215 ( A l a . 2001), c e r t . d e n i e d , 

T a y l o r v. Alabama, 534 U.S. 1086 (2002) (emphasis added). See 
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a l s o Burgess v. S t a t e , 827 So. 2d 134, 168 ( A l a . Crim. App. 

1 9 9 8 ) ( " I t was not an i m p e r m i s s i b l e comment on Burgess's r i g h t 

t o remain s i l e n t f o r the p r o s e c u t o r t o q u e s t i o n Burgess's 

t r u t h f u l n e s s i n making h i s s t a t e m e n t " ) . 

With the above p r i n c i p l e s i n mind, we have r e v i e w e d the 

o b j e c t i o n a b l e comments i n the c o n t e x t of the e n t i r e c l o s i n g 

argument, and i n l i g h t of a l l the e v i d e n c e p r e s e n t e d a t t r i a l , 

and we do not b e l i e v e t h a t the comments c o u l d be u n d e r s t o o d by 

the j u r y t o be comments on P h i l l i p s ' s f a i l u r e t o t e s t i f y . 

R a t h e r , the p r o s e c u t o r was drawing the l e g i t i m a t e i n f e r e n c e 

from the o m i s s i o n s i n P h i l l i p s ' s statement when compared w i t h 

the o t h e r e v i d e n c e a t t r i a l , t h a t P h i l l i p s was a t t e m p t i n g t o 

p o r t r a y h i m s e l f i n the b e s t l i g h t t o the i n v e s t i g a t o r s and, 

c o n s e q u e n t l y , t h a t some p o r t i o n s of h i s statement were not 

a c c u r a t e or c o m p l e t e l y t r u t h f u l . The p r o s e c u t o r was a l s o 

e n c o u r a g i n g the j u r y not t o d i s m i s s the e n t i r e c o n f e s s i o n 

s i m p l y because t h e r e were p o r t i o n s of the c o n f e s s i o n where 

P h i l l i p s o m i t t e d c e r t a i n f a c t s , or because t h e r e were p o r t i o n s 

of the c o n f e s s i o n t h a t were i n c o n s i s t e n t w i t h the o t h e r 

e v i d e n c e . 

The p r o s e c u t o r e x p l a i n e d t o the j u r y : 
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"What we note from the e v i d e n c e , the defendant 
has l e f t out some d e t a i l s These are j u s t l i t t l e 
t h i n g s t h a t the defendant g l a z e s over i n h i s 
statement t r y i n g t o l e a d the p o l i c e away from what's 
a c t u a l l y g o i n g on here. 

"The defendant's caught. He knows he's caught. 
He's j u s t been a r r e s t e d i n a dead man's t r u c k f u l l 
of p r o p e r t y s t o l e n from a l l over C o v i n g t o n County. 
He knows he's caught and so a l l he can do a t t h i s 
p o i n t i s damage c o n t r o l . And so he c o n f e s s e s , but he 
t r i e s t o put a s p i n on i t t o make i t sound l i k e what 
he d i d wasn't so God a w f u l . " 

(R. 3531-33.) The p r o s e c u t o r r e i t e r a t e d t h i s p o i n t i n h i s 

r e b u t t a l c l o s i n g argument when he s t a t e d : "And h i s a c t of 

c o n f e s s i o n was an a c t of d e s p e r a t i o n as w e l l . He wanted t o 

g i v e the p o l i c e h i s v e r s i o n of t h i n g s and wanted t o put some 

s p i n on i t i f he c o u l d . " (R. 3571.) 

Furthermore, even though P h i l l i p s c l a i m s on a p p e a l t h a t 

the p r o s e c u t o r ' s remarks c o n s t i t u t e d a d i r e c t r e f e r e n c e on h i s 

f a i l u r e t o t e s t i f y , t h i s was not how defense c o u n s e l 

u l t i m a t e l y i n t e r p r e t e d t h e s e remarks a t t r i a l , as e v i d e n c e d by 

the f o l l o w i n g e x c e r p t from defense c o u n s e l ' s c l o s i n g argument: 

"Okay, You h e a r d the t a p e d statements of the 
defendant, Mr. Bobby P h i l l i p s . . . . W e l l , l e t ' s l o o k 
c l o s e l y a t Mr. P h i l l i p s ' s statement and f i n d out 
r e a l l y what we know from t h e r e . I c a l l your 
a t t e n t i o n t o the c l o s i n g arguments of the D i s t r i c t 
A t t o r n e y , Mr. G a m b r i l . . . . Numerous times [he]  
t a l k e d about the statement of Mr. P h i l l i p s and how  
he l e f t t h i n g s out or had changed t h i n g s or he d i d 
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t h i s or d i d t h a t i n h i s statement. You r e c a l l t h a t . 
Yeah. He d i s c u s s e s those events i n a v e r y complete, 
appears t o be, and v e r y s i n c e r e manner. But l e t ' s  
l o o k a t h i s statement. Not i n what he d i d n ' t say or  
s h o u l d have s a i d , but l e t ' s l o o k a t h i s statement as  
d e a l i n g w i t h the p h y s i c a l e v i d e n c e t h a t ' s 
p r e s e n t e d . " 

(R. 3557-58.)(Emphasis added.) 

L a s t , we note t h a t the c i r c u i t c o u r t i n s t r u c t e d the j u r y 

t h a t the arguments of c o u n s e l were not t o be c o n s i d e r e d as 

e v i d e n c e and t h a t P h i l l i p s had a r i g h t not t o t e s t i f y and t h a t 

no n e g a t i v e i n f e r e n c e s c o u l d be drawn from h i s f a i l u r e t o 

t e s t i f y . 

For the reasons s e t f o r t h above, we f i n d no e r r o r , p l a i n 

or o t h e r w i s e , i n the p r o s e c u t o r ' s comments c i t e d by P h i l l i p s 

i n h i s b r i e f . The comments were n e i t h e r a d i r e c t nor an 

i n d i r e c t comment on P h i l l i p s ' s f a i l u r e t o t e s t i f y ; r a t h e r , the 

p r o s e c u t o r ' s remarks were p e r m i s s i b l e comments on the 

t r u t h f u l n e s s of P h i l l i p s ' s statement t o the Alabama 

i n v e s t i g a t o r s . A c c o r d i n g l y , P h i l l i p s i s due no r e l i e f on t h i s 

c l a i m . 
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X I . 

P h i l l i p s contends t h a t the c i r c u i t c o u r t e r r e d i n denying 

h i s motion f o r a new t r i a l w i t h o u t an e v i d e n t i a r y h e a r i n g . 2 9 

"'"A defendant i s not e n t i t l e d t o a h e a r i n g on 
a motion f o r new t r i a l w i t h o u t a s p e c i a l b a s i s 
t h e r e f o r . " ' C l a r k v. S t a t e , 621 So. 2d 309, 327 
( A l a . Crim. App. 1992), q u o t i n g Smelcher v. S t a t e , 
520 So. 2d 229, 232 ( A l a . Crim. App. 1987). See a l s o 
A r r i n g t o n v. S t a t e , 757 So. 2d 484 ( A l a . Crim. App. 
1999). ' [ B ] a r e a l l e g a t i o n s t h a t the t r i a l c o u r t had 
e r r e d ' are not s u f f i c i e n t t o w a r r a n t an e v i d e n t i a r y 
h e a r i n g on a motion f o r a new t r i a l . Weeks v. S t a t e , 
697 So. 2d 60, 61 ( A l a . Crim. App. 1996). Moreover, 
u n l e s s the grounds are s u f f i c i e n t l y s p e c i f i c and 
s u p p o r t e d by f a c t s c o n t a i n e d i n the r e c o r d , a motion 
f o r a new t r i a l must be v e r i f i e d and s u p p o r t e d by 
a f f i d a v i t . See, e.g., Ex p a r t e J e f f e r s o n , 749 So. 2d 
406 ( A l a . 1999); Jones v. S t a t e , 727 So. 2d 866 
( A l a . Crim. App. 1998); and H i l l v. S t a t e , 675 So. 
2d 484 ( A l a . Crim. App. 1995) . ' A s s e r t i o n s of 
c o u n s e l i n an u n v e r i f i e d motion f o r new t r i a l are 
bare a l l e g a t i o n s and cannot be c o n s i d e r e d as 
ev i d e n c e or p r o o f of the f a c t s a l l e g e d . ' Smith v.  
S t a t e , 364 So. 2d 1, 14 ( A l a . Crim. App. 1978) . 
' " E r r o r may not be p r e d i c a t e d upon the o v e r r u l i n g of 
a motion f o r new t r i a l where t h e r e was no e v i d e n c e 
o f f e r e d i n s u p p o r t of the motion."' B r i t a i n v.  
S t a t e , 518 So. 2d 198, 203 ( A l a . Crim. App. 1987), 
q u o t i n g Tucker v. S t a t e , 454 So. 2d 541, 547-48 
( A l a . Crim. App. 1983), r e v ' d on o t h e r grounds, 454 
So. 2d 552 ( A l a . 1984). See a l s o A r n o l d v. S t a t e , 
601 So. 2d 145, 154 ( A l a . Crim. App. 1992) ('There 
i s no e r r o r i n a t r i a l c o u r t ' s d e n i a l of a motion 
f o r new t r i a l where no ev i d e n c e i s o f f e r e d i n 
sup p o r t of t h a t m o t i o n . ' ) . " 

2 9 T h i s argument was p r e s e n t e d i n Issu e XI i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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Washington v. S t a t e , 922 So. 2d 145, 176-77 ( A l a . Crim. App. 

2005). 

P h i l l i p s ' s motion f o r new t r i a l c o n s i s t e d of 14 one-

sent e n c e , b a r e , c o n c l u s o r y a l l e g a t i o n s ; the motion was not 

v e r i f i e d or s u p p o r t e d by a f f i d a v i t s . A c c o r d i n g l y , we f i n d no 

abuse of d i s c r e t i o n i n the c i r c u i t c o u r t ' s summary d e n i a l of 

P h i l l i p s ' s motion f o r a new t r i a l . 

S e n t e n c i n g I s s u e s 

X I I . 

P h i l l i p s r e q u e s t s t h a t t h i s C ourt bar the i m p o s i t i o n of 

the death p e n a l t y because, he s u g g e s t s , n e i t h e r t h i s Court nor 

the Alabama Supreme Court engage i n a m e a n i n g f u l 

p r o p o r t i o n a l i t y r e v i e w , as d i r e c t e d i n § 13A-5-53(b)(3), A l a . 

Code 1975. 3 0 P h i l l i p s argues: 

"I n a p p l y i n g Alabama Code § 13A-5-53(b)(3), 
Alabama c o u r t s have f a i l e d t o c o n s i d e r the unique 
c i r c u m s t a n c e s of each i n d i v i d u a l when d e t e r m i n i n g 
whether a g i v e n death sentence i s p r o p o r t i o n a t e t o 
the o f f e n s e ; r a t h e r , a p p e l l a t e c o u r t s have r e g u l a r l y 
l i m i t e d the scope of t h e i r p r o p o r t i o n a l i t y r e v i e w t o 
the a g g r a v a t i n g c i r c u m s t a n c e t h a t e l e v a t e s the crime 
t o a c a p i t a l o f f e n s e . ... In f a c t , no Alabama c o u r t 
has ever found a death sentence t o be 
d i s p r o p o r t i o n a t e t o the o f f e n s e f o r which he or she 

3 0 T h i s argument was p r e s e n t e d i n Issu e X I I i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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was c o n v i c t e d . In Alabama, the p r o p o r t i o n a l i t y 
r e quirement has been i n t e r p r e t e d t o mean t h a t a 
death sentence i s not d i s p r o p o r t i o n a t e as l o n g as 
the defendant was found g u i l t y of a c a p i t a l o f f e n s e 
and a t l e a s t one o t h e r p e r s o n has p r e v i o u s l y been 
found g u i l t y of the same o f f e n s e . " 

( P h i l l i p s ' s b r i e f , a t 139-40.) 

We t a k e e x c e p t i o n t o P h i l l i p s ' s s u g g e s t i o n t h a t t h i s 

C o u r t ' s p r o p o r t i o n a l i t y r e v i e w i s e s s e n t i a l l y a sham and t h a t 

when a d d r e s s i n g § 13A-5-53(b)(3) t h i s C ourt does l i t t l e more 

than ensure t h a t " a t l e a s t one o t h e r p e r s o n has p r e v i o u s l y 

been found g u i l t y of the same o f f e n s e . " ( P h i l l i p s ' s b r i e f , a t 

139-40.) A l t h o u g h § 13A-5-53(c), A l a . Code 1975, does r e q u i r e 

t h i s C ourt t o address each of the s u b s e c t i o n s of § 13A-5-

5 3 ( b ) , A l a . Code 1975, i t does not r e q u i r e t h i s C ourt t o make 

s p e c i f i c f a c t u a l f i n d i n g s r e g a r d i n g each of those s e c t i o n s . 

T h e r e f o r e , one cannot i n f e r from the l a c k of s p e c i f i c f i n d i n g s 

w i t h r e g a r d t o the p r o p o r t i o n a l i t y r e v i e w r e q u i r e d by § 13A-5-

5 3 ( b ) ( 3 ) , A l a . Code 1975, t h a t t h i s C ourt d i d not engage i n 

the n e c e s s a r y r e v i e w . 

Perhaps J u s t i c e Maddox's s p e c i a l c o ncurrence i n Ex p a r t e 

T a r v e r , b e s t addresses P h i l l i p s ' s a s s e r t i o n : 

" T h i s C o u r t , i n Beck v. Alabama, 396 So. 2d 645 
( A l a . 1981), s p e l l e d out the r u l e i n t h i s S t a t e f o r 
a p p e l l a t e r e v i e w of death s e n t e n c e s , as f o l l o w s : 
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"'The U n i t e d S t a t e s Supreme C o u r t , i n 
Gregg v. G e o r g i a , 428 U.S. 153, 96 S.Ct. 
2909, 49 L.Ed. 2d 859 (1976), e x p r e s s e d i t s 
a p p r o v a l of G e o r g i a ' s a p p e l l a t e r e v i e w 
p r o c e s s i n c a p i t a l punishment c a s e s . The 
G e o r g i a p r o c e d u r e s r e q u i r e t h a t the 
a p p e l l a t e c o u r t (the S t a t e Supreme Court i n 
Georgia) r e v i e w e v e r y death sentence t o 
determine (1) whether i t was imposed under 
the i n f l u e n c e of p a s s i o n , p r e j u d i c e , or any 
o t h e r a r b i t r a r y f a c t o r ; (2) whether the 
ev i d e n c e s u p p o r t s the f i n d i n g s of a 
s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e ; and (3) 
whether the sentence as imposed i s 
e x c e s s i v e or d i s p r o p o r t i o n a t e i n r e l a t i o n 
t o the p e n a l t y imposed i n s i m i l a r c a s e s , 
c o n s i d e r i n g b o t h the crime and the 
defendant. 

"'The procedure we adopt r e q u i r e s t h a t 
the r e v i e w i n g c o u r t examine cases i n which 
the death p e n a l t y i s imposed and a s c e r t a i n 
t h a t the death p e n a l t y i s imposed w i t h some 
u n i f o r m i t y and t h a t i t s i m p o s i t i o n i s not 
s u b s t a n t i a l l y out of l i n e w i t h sentences 
imposed f o r o t h e r a c t s . In o t h e r words, the 
r e v i e w i n g c o u r t s h o u l d not a f f i r m a death 
sentence u n l e s s the death p e n a l t y i s b e i n g 
imposed g e n e r a l l y i n s i m i l a r cases 
throughout the s t a t e . 

" ' I n Alabama, a sentence of death i s 
a u t o m a t i c a l l y r e v i e w e d by the Court of 
C r i m i n a l Appeals and, i f a f f i r m e d , i s then 
a u t o m a t i c a l l y r e v i e w e d on p e t i t i o n f o r 
c e r t i o r a r i by t h i s C o u r t . Rule 3 9 ( k ) , 
Alabama Ru l e s of A p p e l l a t e P r o c e d u r e , 
p r o v i d e s : 

" ' " I n a l l cases i n which the 
death p e n a l t y has been imposed, 
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upon r e v i e w of the o p i n i o n of the 
c o u r t of c r i m i n a l a p peals on 
c e r t i o r a r i , the supreme c o u r t may 
n o t i c e any p l a i n e r r o r or d e f e c t 
i n the p r o c e e d i n g under r e v i e w , 
whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and 
take a p p r o p r i a t e a p p e l l a t e a c t i o n 
by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has 
a d v e r s e l y a f f e c t e d t h e 
s u b s t a n t i a l r i g h t s of the 
p e t i t i o n e r . " ' 

" ' T h i s procedure adds one s t e p of 
r e v i e w t o the G e o r g i a procedure and, 
t h e r e f o r e , adds one more s a f e g u a r d t o 
i n s u r e t h a t the death sentence i s not b e i n g 
imposed a r b i t r a r i l y or c a p r i c i o u s l y . 
Furthermore, ARAP Rule 39(k) p r o v i d e s a 
" p l a i n e r r o r " scope of r e v i e w a p p l i c a b l e t o 
death p e n a l t y cases o n l y . 

"'To i n s u r e t h a t sentences of death 
w i l l not be a r b i t r a r i l y and c a p r i c i o u s l y 
imposed, we h o l d t h a t b o t h the Court o f 
C r i m i n a l Appeals and t h i s C ourt s h o u l d 
examine a l l death sentences i n l i g h t of the 
st a n d a r d s and procedure approved i n Gregg. 
Each death sentence s h o u l d be r e v i e w e d t o 
a s c e r t a i n whether the crime was i n f a c t one 
p r o p e r l y p u n i s h a b l e by death, whether 
s i m i l a r crimes throughout the s t a t e are 
b e i n g p u n i s h e d c a p i t a l l y and whether the 
sentence of death i s a p p r o p r i a t e i n 
r e l a t i o n t o the p a r t i c u l a r defendant. In 
making t h i s f i n a l d e t e r m i n a t i o n , the c o u r t s 
s h o u l d examine the p e n a l t y imposed upon the 
defendant i n r e l a t i o n t o t h a t imposed upon 
h i s a c c o m p l i c e s , i f any.' 
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"T h i s s t a n d a r d of a p p e l l a t e r e v i e w , I b e l i e v e , 
i s c o n s i s t e n t w i t h the s t a n d a r d of r e v i e w approved 
by the Supreme Court of the U n i t e d S t a t e s . 

" I b e l i e v e t h a t i n Beck v. Alabama, 396 So.2d 
645 (Al a . 1 9 8 1 ) , t h i s C ourt ' b u i l t i n t o the j u d i c i a l 
machinery checks a g a i n s t the f r e a k i s h i m p o s i t i o n of 
the death p e n a l t y . ' (Adams, J . , c o n c u r r i n g 
s p e c i a l l y , 396 So.2d, a t 666). 

" I b e l i e v e t h a t the C o u r t of C r i m i n a l Appeals  
and t h i s C o u r t are s e r i o u s l y c o n s i d e r i n g t h e i r r o l e s  
as a p p e l l a t e c o u r t s and are c o n s c i e n t i o u s l y a p p l y i n g  
the Beck s t a n d a r d s on r e v i e w , and are not  
a u t o m a t i c a l l y a f f i r m i n g the d e t e r m i n a t i o n s made by  
t r i a l judges of the a p p r o p r i a t e n e s s of d e a t h  
s e n t e n c e s . . . ." 

Ex p a r t e T a r v e r , 553 So. 2d 633, 635 ( A l a . 1989), c e r t . 

d e n i e d , 494 U.S. 1090 (1990) (Maddox, J . , c o n c u r r i n g 

s p e c i a l l y ) ( f o o t n o t e o m i t t e d ) ( e m p h a s i s added). 

X I I I . 

P h i l l i p s c l a i m s t h a t Alabama's c a p i t a l - p u n i s h m e n t 

"system" i s u n c o n s t i t u t i o n a l because, he contends, t h e r e are 

no s t a t e w i d e s t a n d a r d s t o ensure t h a t p r o s e c u t o r s ' d e c i s i o n s 

t o seek the death p e n a l t y are u n i f o r m a c r o s s j u r i s d i c t i o n s . 3 1 

P h i l l i p s m a i n t a i n s t h a t under the c u r r e n t system, " p r o s e c u t o r s 

are f r e e t o base these l i f e and death d e c i s i o n s on p e r s o n a l , 

3 1 T h i s argument was p r e s e n t e d i n I s s u e X I I I i n P h i l l i p s ' s 
b r i e f on a p p e a l a t pp. 141-44. 
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i r r e l e v a n t , and improper c r i t e r i a , " which, he argues, r e s u l t s 

i n g e o g r a p h i c d i s p a r i t i e s i n the i m p o s i t i o n of c a p i t a l 

punishment among s i m i l a r l y s i t u a t e d p e r s o n s . ( P h i l l i p s ' s 

b r i e f , a t 142-44.) 

P h i l l i p s c i t e s Bush v. Gore, 531 U.S. 98 (2000), f o r the 

p r o p o s i t i o n t h a t " c l a i m s l i k e t h i s one and the one i n Bush are 

not based on an i n d i v i d u a l a c t of d i s c r i m i n a t i o n , but r a t h e r 

c h a l l e n g e a system i n which u n c o n t r o l l e d o f f i c i a l d i s c r e t i o n 

makes a r b i t r a r y and unequal t r e a t m e n t i n e v i t a b l e . " ( P h i l l i p s ' s 

b r i e f , a t p. 142.)(Emphasis added.) Bush v. Gore i n v o l v e d a 

2000 p r e s i d e n t i a l e l e c t i o n v o t e - c o u n t i n g c o n t r o v e r s y i n the 

S t a t e of F l o r i d a , i n which the Supreme Co u r t h e l d t h a t where 

a s t a t e c o u r t o r d e r s a s t a t e w i d e v o t e r e c o u n t , " t h e r e must be 

a t l e a s t some assurance t h a t the r u d i m e n t a r y r e q u i r e m e n t s of 

e q u a l t r e a t m e n t and f a i r n e s s are s a t i s f i e d . " Bush, 531 U.S. 

a t 109. A c l a i m s i m i l a r t o the one P h i l l i p s r a i s e s -- a l s o 

p r e d i c a t e d on the h o l d i n g i n Bush v. Gore -- was r a i s e d i n 

Lewis v. S t a t e , 24 So. 3d 480 ( A l a . Crim. App. 2006), a f f ' d , 

24 So. 3d 540 ( A l a . 2009), c e r t . d e n i e d , Lewis v. Alabama, 

U.S. , 130 S.Ct. 796 (2009). R e j e c t i n g t h a t c l a i m , we 

noted: "We f a i l t o see how t h i s d e c i s i o n l e n d s s u p p o r t f o r 
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Lewis's c l a i m , g i v e n t h a t the Supreme Court took care t o s t a t e 

t h a t i t s d e c i s i o n was ' l i m i t e d t o the p r e s e n t c i r c u m s t a n c e s , ' 

n o t i n g t h a t 'the problem of e q u a l p r o t e c t i o n i n e l e c t i o n 

p r o c e s s e s g e n e r a l l y p r e s e n t many c o m p l e x i t i e s . ' 531 U.S. a t 

109, 121 S.Ct. 525.'" 24 So. 3d a t 536. 

The core of P h i l l i p s ' s argument i s t h a t a l l o w i n g 

p r o s e c u t o r i a l d i s c r e t i o n i n d e t e r m i n i n g whether t o seek the 

death p e n a l t y r e s u l t s i n unequal and d i s p a r a t e t r e a t m e n t of 

s i m i l a r l y s i t u a t e d persons a c r o s s j u r i s d i c t i o n s i n Alabama. 

He makes the s u g g e s t i o n t h a t Alabama's c u r r e n t c a p i t a l -

punishment system e n a b l e s p r o s e c u t o r s t o s e l e c t i v e l y 

p r o s e c u t e cases based upon t h e i r own p e r s o n a l b i a s e s and 

agendas, r a t h e r than upon the law and the f a c t s of the c a s e . 3 2 

P h i l l i p s ' s c o n t e n t i o n has p r e v i o u s l y been ad d r e s s e d and 

r e j e c t e d by t h i s C o u r t . 

In Beck v. S t a t e , 365 So. 2d 985 ( A l a . Crim. App. 1978), 

a f f ' d , 365 So. 2d 1006 ( A l a . 1978), r e v ' d on u n r e l a t e d ground, 

3 2 P h i l l i p s does not contend t h a t the charges i n h i s 
p a r t i c u l a r case r e s u l t e d from s e l e c t i v e p r o s e c u t i o n , and t h e r e 
i s no e v i d e n c e from the r e c o r d t h a t improper s e l e c t i v e 
p r o s e c u t i o n p l a y e d any r o l e i n the i n d i c t m e n t r e t u r n e d a g a i n s t 
P h i l l i p s . See C r a w f o r d v. S t a t e , 548 So. 2d 615 ( A l a . Crim. 
App. 1989), f o r a d i s c u s s i o n of s e l e c t i v e p r o s e c u t i o n . 
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Beck v. Alabama, 447 U.S. 625 (1980), the a p p e l l a n t c l a i m e d 

t h a t Alabama's d e a t h - p e n a l t y s t a t u t e v i o l a t e d the E q u a l 

P r o t e c t i o n C l a u s e because, he contended: 

"The grand j u r y a l o n e , under the i n f l u e n c e of 
the d i s t r i c t a t t o r n e y of a county, makes the 
d e t e r m i n a t i o n of the e x i s t e n c e of any a g g r a v a t i n g 
c i r c u m s t a n c e s , and i t i s from the d i s t r i c t a t t o r n e y 
t h a t the grand j u r y hears e v i d e n c e of a g g r a v a t i n g 
c i r c u m s t a n c e s . " 

Beck, 365 So. 2d a t 999. He c l a i m e d t h a t " [ t ] h i s i s a one¬

s i d e d p r e s e n t a t i o n of e v i d e n c e and the ' c h i l l i n g f a c t i s t h a t 

the l o c a l d i s t r i c t a t t o r n e y a l o n e makes the d e c i s i o n t o t r y a 

defendant under the new death p e n a l t y a c t . ' " Beck, 365 So. 2d 

a t 999. 

T h i s Court r e j e c t e d Beck's c l a i m : 

"The Alabama death p e n a l t y s t a t u t e , s u p r a , 
p r o v i d e s f o r sentence of death i n v o l v i n g murder w i t h 
a g g r a v a t i o n . With t h i s guidance we cannot a c c e p t 
[Beck's] a s s e r t i o n ... t h a t d i s t r i c t a t t o r n e y s of 
t h i s S t a t e w i l l s y s t e m a t i c a l l y f a i l t o f i l e c a p i t a l 
murder charges, when the e v i d e n c e w a r r a n t s i t , or 
seek c o n v i c t i o n s on inadequate e v i d e n c e . 

"Someone must e x e r c i s e t h i s d i s c r e t i o n and 
judgment as t o what charges are t o be f i l e d and 
a g a i n s t whom. T h i s i s p a r t of our c r i m i n a l j u s t i c e 
system and i s e s s e n t i a l t o i t s o p e r a t i o n and 
enforcement. The d i s c r e t i o n r e p o s i n g i n Alabama's 
d i s t r i c t a t t o r n e y s i s no more than t h a t i n v e s t e d i n 
o t h e r p r o s e c u t o r s a c r o s s t h i s c o u n t r y . I t f u r n i s h e s 
no b a s i s f o r i n f e r r i n g t h a t c a p i t a l crimes w i l l be 
p r o s e c u t e d on an a r b i t r a r y and c a p r i c i o u s b a s i s . 
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A l s o , t h a t c a p i t a l murders w i l l be p r o s e c u t e d so 
f r e q u e n t l y and a r b i t r a r i l y t h a t our death p e n a l t y 
s t a t u t e would be v o i d under Furman v. G e o r g i a , 408 
U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346, i s an 
i n v a l i d assumption." 

Beck, 365 So.2d a t 999-1000. 

L i k e w i s e , we r e j e c t P h i l l i p s ' s s u g g e s t i o n t h a t 

p r o s e c u t o r s a c r o s s t h i s S t a t e are s e l e c t i v e l y c h o o s i n g t o 

p r o s e c u t e or not t o p r o s e c u t e i n d i v i d u a l s f o r c a p i t a l o f f e n s e s 

based on the p r o s e c u t o r ' s own p e r s o n a l agenda or b i a s e s . 

P h i l l i p s i s due no r e l i e f on t h i s c l a i m . 

XIV. 

P h i l l i p s contends t h a t t h i s C ourt s h o u l d bar i m p o s i t i o n 

of the death p e n a l t y because, he c l a i m s , Alabama's d e a t h -

p e n a l t y s t a t u t e " f a i l s t o c o n s t i t u t i o n a l l y narrow the c l a s s of 

peop l e s e n t e n c e d t o d e a t h . " 3 3 T h i s a s s e r t i o n has been 

addr e s s e d and r e j e c t e d by t h i s C o u r t . See, V a n p e l t v. S t a t e , 

[Ms. CR-06-1539, December 18, 2009] So. 3d ( A l a . Crim. 

App. 2009). P h i l l i p s i s due no r e l i e f i n t h i s c l a i m . 

XV. 

3 3 T h i s argument was p r e s e n t e d i n Issu e XIV i n P h i l l i p s ' s 
b r i e f . 
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In P h i l l i p s ' s l a s t argument, he contends t h a t Alabama's 

method of p e r f o r m i n g l e t h a l i n j e c t i o n v i o l a t e s the E i g h t h 

Amendment ban on c r u e l and unus u a l punishment and t h a t i t i s 

" i n c o n s i s t e n t w i t h s o c i e t y ' s e v o l v i n g s t a n d a r d s of decency." 3 4 

T h i s Court has p r e v i o u s l y a d d r e s s e d and r e j e c t e d t h i s 

c o n t e n t i o n . In Gobble v. S t a t e , we wrote: 

"Gobble argues t h a t e v o l v i n g s t a n d a r d s of 
decency have r e n d e r e d Alabama's method of p e r f o r m i n g 
l e t h a l i n j e c t i o n u n c o n s t i t u t i o n a l . She c i t e s the 
a r t i c l e , L eonidas G. K o n i a r i s , Inadeguate  
A n a e s t h e s i a i n L e t h a l I n j e c t i o n f o r E x e c u t i o n , 3 65 
Lancet 1412 (2005), t o sup p o r t her argument. T h i s 
s t u d y was based on the improper a d m i n i s t e r i n g of the 
f i r s t drug-sodium t h i o p e n t a l - w h i c h a c t s as an 
a n a e s t h e s i a . The U n i t e d S t a t e s Supreme Court c i t e d 
t h i s s t u d y i n Baze v. Rees, 553 U.S. 35, n. 2, 128 
S.Ct. 1520, 170 L.Ed.2d 420 (2008) . Alabama's method 
of p e r f o r m i n g l e t h a l i n j e c t i o n , a t h r e e - d r u g 
p r o t o c o l , i s s u b s t a n t i a l l y s i m i l a r t o the one 
c o n s i d e r e d by the U n i t e d S t a t e s Supreme Court i n 
Baze v. Rees. 

"The Alabama Supreme Court i n Ex p a r t e B e l i s l e , 
11 So. 3d 323 ( A l a . 2008), h e l d t h a t Alabama's 
method of p e r f o r m i n g l e t h a l i n j e c t i o n does not 
c o n s t i t u t e c r u e l and un u s u a l punishment. The Cou r t 
s t a t e d : 

"'The E i g h t h Amendment t o the U n i t e d S t a t e s 
C o n s t i t u t i o n p r o v i d e s : " E x c e s s i v e b a i l 
s h a l l not be r e q u i r e d , nor e x c e s s i v e f i n e s 

3 4 T h i s argument was p r e s e n t e d i n Issue XV i n P h i l l i p s ' s 
b r i e f on a p p e a l . 
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imposed, nor c r u e l and u n u s u a l punishments 
i n f l i c t e d . " "Punishments are c r u e l when 
they i n v o l v e t o r t u r e or a l i n g e r i n g d eath; 
but the punishment of death i s not c r u e l 
w i t h i n the meaning of t h a t word as used i n 
the c o n s t i t u t i o n . I t i m p l i e s t h e r e 
something inhuman and b a r b a r o u s , - s o m e t h i n g 
more than the mere e x t i n g u i s h m e n t of l i f e . " 
In re Kemmler, 136 U.S. 436, 447, 10 S. Ct. 
930, 34 L. Ed. 519 (1890) . However, as the 
Supreme Court of the U n i t e d S t a t e s r e c e n t l y 
s t a t e d i n Baze v. Rees, 553 U.S. 35, 128 
S.Ct. 1520, 170 L.Ed.2d 420 (2008): 

"'"Our cases r e c o g n i z e t h a t 
s u b j e c t i n g i n d i v i d u a l s t o a r i s k 
of f u t u r e harm -- not s i m p l y 
a c t u a l l y i n f l i c t i n g p a i n -- can 
q u a l i f y as c r u e l and u n u s u a l 
punishment. To e s t a b l i s h t h a t 
such exposure v i o l a t e s the E i g h t h 
Amendment, h o w e v e r , t h e 
c o n d i t i o n s p r e s e n t i n g the r i s k 
must be 'sure or v e r y l i k e l y t o 
cause s e r i o u s i l l n e s s and 
n e e d l e s s s u f f e r i n g , ' and g i v e 
r i s e t o ' s u f f i c i e n t l y imminent 
dangers.' H e l l i n g v. McKinney, 
509 U.S. 25, 33, 34-35, 113 S.Ct. 
2475, 125 L.Ed. 2d 22 (1993) 
(emphasis added) . We have 
e x p l a i n e d t h a t t o p r e v a i l on such 
a c l a i m t h e r e must be a 
' s u b s t a n t i a l r i s k of s e r i o u s 
h a r m , ' an ' o b j e c t i v e l y 
i n t o l e r a b l e r i s k of harm' t h a t 
p r e v e n t s p r i s o n o f f i c i a l s from 
p l e a d i n g t h a t t h e y were 
' s u b j e c t i v e l y b l a m e l e s s f o r 
p u r p o s e s of t h e E i g h t h 
Amendment.' Farmer v. Brennan, 
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511 U.S. 825, 842, 846, and n. 9, 
114 S.Ct. 1970, 128 L.Ed. 2d 811 
(1994)."' 

"'553 U.S. a t , 128 S.Ct. a t 1530-31. 

" ' I n Baze, two death-row inmates 
c h a l l e n g e d Kentucky's use of the t h r e e - d r u g 
p r o t o c o l , a r g u i n g " t h a t t h e r e i s a 
s i g n i f i c a n t r i s k t h a t the p r o c e d u r e s w i l l 
not be p r o p e r l y f o l l o w e d - i n p a r t i c u l a r , 
t h a t the sodium t h i o p e n t a l w i l l not be 
p r o p e r l y a d m i n i s t e r e d t o a c h i e v e i t s 
i n t e n d e d e f f e c t - r e s u l t i n g i n severe p a i n 
when the o t h e r c h e m i c a l s are a d m i n i s t e r e d . " 
553 U.S. a t , 128 S.Ct. a t 1530. 
B e l i s l e ' s c l a i m , l i k e the c l a i m s made by 
the inmates i n Baze, "hinges on the 
improper a d m i n i s t r a t i o n of the f i r s t drug, 
sodium t h i o p e n t a l . " Baze, 553 U.S. a t , 
128 S.Ct. a t 1533. 

"'The Supreme Court u p h e l d the 
c o n s t i t u t i o n a l i t y of Kentucky's method of 
e x e c u t i o n , Baze, 553 U.S. a t , 128 S.Ct. 
a t 1538, and n oted t h a t "[a] S t a t e w i t h a 
l e t h a l i n j e c t i o n p r o t o c o l s u b s t a n t i a l l y 
s i m i l a r t o the p r o t o c o l we u p h o l d today 
would not c r e a t e a r i s k t h a t meets t h i s 
s t a n d a r d . " Baze, 553 U.S. a t , 128 S.Ct. 
a t 1537. J u s t i c e G i n s b u r g and J u s t i c e 
S o uter d i s s e n t e d from the main o p i n i o n , 
a r g u i n g t h a t "Kentucky's p r o t o c o l l a c k s 
b a s i c s a f e g u a r d s used by o t h e r S t a t e s t o 
c o n f i r m t h a t an inmate i s u n c o n s c i o u s 
b e f o r e i n j e c t i o n of the second and t h i r d 
d r ugs." Baze, 553 U.S. a t , 128 S.Ct. a t 
1567 (Ginsburg, J . , d i s s e n t i n g ) . The 
d i s s e n t i n g J u s t i c e s r e c o g n i z e d , however, 
t h a t Alabama's p r o c e d u r e s , a l o n g w i t h 
p r o c e d u r e s used i n M i s s o u r i , C a l i f o r n i a , 
and I n d i a n a " p r o v i d e a degree of 
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a s s u r a n c e - m i s s i n g f r o m K e n t u c k y ' s 
p r o t o c o l - t h a t the f i r s t drug had been 
p r o p e r l y a d m i n i s t e r e d . " Baze, 553 U.S. a t 

, 128 S.Ct. a t 1571 (Ginsburg, J . , 
d i s s e n t i n g ) . 

"'The S t a t e argues, and we agree, t h a t 
B e l i s l e , l i k e the inmates i n Baze, cannot 
meet h i s burden of d e m o n s t r a t i n g t h a t 
Alabama's l e t h a l - i n j e c t i o n p r o t o c o l poses 
a s u b s t a n t i a l r i s k of harm by a s s e r t i n g the 
mere p o s s i b i l i t y t h a t something may go 
wrong. "Simply because an e x e c u t i o n method 
may r e s u l t i n p a i n , e i t h e r by a c c i d e n t or 
as an i n e s c a p a b l e consequence of death, 
does not e s t a b l i s h the s o r t of ' o b j e c t i v e l y 
i n t o l e r a b l e r i s k of harm' t h a t q u a l i f i e s as 
c r u e l and u n u s u a l . " Baze, 553 U.S. a t , 
128 S.Ct. a t 1531. Thus, we conclude t h a t 
Alabama's use of l e t h a l i n j e c t i o n as a 
method of e x e c u t i o n does not v i o l a t e the 
E i g h t h Amendment t o the U n i t e d S t a t e s 
C o n s t i t u t i o n . ' " 

"11 So.3d a t 338-39. Alabama's method of p e r f o r m i n g 
l e t h a l i n j e c t i o n i s not c r u e l and u n u s u a l . " 

Gobble v. S t a t e , [Ms. CR-05-0225, F e b r u a r y 5, 2010], So. 

3d , ( A l a . Crim. App. 2010.) ( f o o t n o t e o m i t t e d ) . See 

a l s o M o r r i s v. S t a t e , [Ms. CR-07-1997, Feb r u a r y 5, 2010], 

So. 3d ( A l a . Crim. App. 2010); V a n p e l t v. S t a t e , [Ms. CR-

06-1539, December 18, 2009], So. 3d ( A l a . Crim. App. 

2009). 

A c c o r d i n g l y , P h i l l i p s i s due no r e l i e f on h i s c l a i m . 

XVI. 
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As r e q u i r e d by § 13A-5-53, A l a . Code 1975, we w i l l now 

address the p r o p r i e t y of P h i l l i p s ' s death sentence. 

P h i l l i p s was c o n v i c t e d of t h r e e counts of c a p i t a l murder: 

(1) murdering P a u l LeMaster d u r i n g a b u r g l a r y i n the f i r s t 

degree, see § 13A- 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975; (2) murdering 

P a u l LeMaster d u r i n g a rob b e r y i n the f i r s t degree, see 13A-5-

4 0 ( a ) ( 2 ) , A l a . Code 1975; and (3) murdering P a u l LeMaster by 

s h o o t i n g him w h i l e P h i l l i p s was o u t s i d e the d w e l l i n g and 

LeMaster was i n s i d e the d w e l l i n g , see § 13A-5-40(a)(16), A l a . 

Code 1975. The j u r y , by a v o t e of 12-0, recommended t h a t 

P h i l l i p s be sentenced t o death. 

Pursuant t o §13A-5-53(a), Code of Alabama, we have 

r e v i e w e d the s e n t e n c i n g p r o c e e d i n g s and we f i n d no e r r o r 

a d v e r s e l y a f f e c t i n g P h i l l i p s ' s r i g h t s d u r i n g the s e n t e n c i n g 

p r o c e e d i n g s . In i t s s e n t e n c i n g o r d e r , the c i r c u i t c o u r t found 

the e x i s t e n c e of t h r e e s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e s : 

(1) t h a t the c a p i t a l o f f e n s e was committed w h i l e P h i l l i p s was 

under a sentence of imprisonment, see § 13A-5-49(1), A l a . Code 

1975; (2) t h a t the c a p i t a l o f f e n s e was committed w h i l e 

P h i l l i p s "was engaged or was an a c c o m p l i c e i n the commission 

o f , or an attempt t o commit, or f l i g h t a f t e r c o m m i t t i n g , or 
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a t t e m p t i n g t o commit, ... b u r g l a r y , see § 13A-5-49(4), A l a . 

Code 1975; and (3) t h a t the c a p i t a l o f f e n s e was committed 

w h i l e P h i l l i p s was "engaged or was an a c c o m p l i c e i n the 

commission o f , or an attempt t o commit, or f l i g h t a f t e r 

c o m m i t t i n g , or a t t e m p t i n g t o commit, ... r o b b e r y , " see § 13A-

5-49(4), A l a . Code 1975. 

As r e q u i r e d by § 13A-5-47(d), the c i r c u i t c o u r t made 

s p e c i f i c w r i t t e n f i n d i n g s t h a t none of the r e m a i n i n g s t a t u t o r y 

f a c t o r s l i s t e d i n § 13A-5-49, A l a . Code 1975, e x i s t e d i n t h i s 

case. The c i r c u i t c o u r t i n d i c a t e d t h a t i t a s s i g n e d no weight 

t o those f a c t o r s . 

The c i r c u i t c o u r t d i d not f i n d the e x i s t e n c e of any of 

the s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s enumerated i n § 13A-5-

51, Alabama Code 1975. However, p u r s u a n t t o § 13A-5-52, A l a . 

Code 1975, the c i r c u i t c o u r t d i d f i n d the f o l l o w i n g 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : (1) P h i l l i p s ' s a l c o h o l 

consumption p r i o r t o the murder; (2) P h i l l i p s ' s p a s t and 

p r e s e n t m e n t a l - h e a l t h i s s u e s ; and (3) P h i l l i p s ' s d e c i s i o n t o 

c o n f e s s and h i s e x p r e s s i o n of remorse. 

Pursuant t o § 13A-5-53(a), A l a . Code 1975, t h i s C ourt has 

re v i e w e d the r e c o r d , and we determine t h a t the c i r c u i t c o u r t ' s 
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f i n d i n g s r e g a r d i n g the a g g r a v a t i n g and m i t i g a t i n g 

c i r c u m s t a n c e s are s u p p o r t e d by the e v i d e n c e . 

Because we f i n d t h a t no e r r o r a d v e r s e l y a f f e c t i n g 

P h i l l i p s ' s r i g h t s was made i n the sentence p r o c e e d i n g s and 

t h a t the c i r c u i t c o u r t ' s f i n d i n g s c o n c e r n i n g the a g g r a v a t i n g 

and m i t i g a t i n g c i r c u m s t a n c e s are s u p p o r t e d by the e v i d e n c e , we 

s h a l l now p r o c e e d t o r e v i e w the p r o p r i e t y of the d e c i s i o n t h a t 

death was the p r o p e r sentenced. 

In d e t e r m i n i n g whether death i s the a p p r o p r i a t e sentence, 

t h i s Court w i l l s p e c i f i c a l l y address each of the f a c t o r s 

enumerated i n § 13A-5-53(b), A l a . Code 1975: 

The r e c o r d r e f l e c t s t h a t P h i l l i p s ' s sentence was not 

imposed under the i n f l u e n c e of p a s s i o n , p r e j u d i c e , or any 

o t h e r a r b i t r a r y f a c t o r . See § 13A-5-53(b)(1), A l a . Code 1975. 

A f t e r an independent w e i g h i n g of the a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s , we agree t h a t death i s the p r o p e r 

sentence. See § 13A-5-53(b)(2), A l a . Code 1975. 

S e c t i o n 13A-5-53(b)(3), A l a . Code 1975, r e q u i r e s t h i s 

C o urt t o determine whether P h i l l i p s ' s death sentence i s 

d i s p r o p o r t i o n a t e or e x c e s s i v e when compared t o the p e n a l t i e s 

imposed i n s i m i l a r c a s e s . P h i l l i p s was c o n v i c t e d of one count 
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of murder d u r i n g the course of a b u r g l a r y , one count of murder 

d u r i n g a rob b e r y , and one count of s h o o t i n g the v i c t i m from 

o u t s i d e the d w e l l i n g w h i l e the v i c t i m was i n s i d e the d w e l l i n g . 

These o f f e n s e s are d e f i n e d by s t a t u t e . See § § 13A- 5 - 4 0 ( a ) ( 2 ) , 

( a ) ( 4 ) , and ( a ) ( 1 6 ) , A l a . Code 1975. 

C o n s i d e r i n g the crime committed and P h i l l i p s , we f i n d 

t h a t the sentence of death i s n e i t h e r e x c e s s i v e nor 

d i s p r o p o r t i o n a t e t o the p e n a l t y imposed i n s i m i l a r c a s e s . 

" ' " I n f a c t , t w o - t h i r d s of the death sentences imposed i n 

Alabama i n v o l v e cases of robbery/murder."'" S t a l l w o r t h v.  

S t a t e , 868 So. 2d 1128, 1188 ( A l a . Crim. App. 2001) . For 

b u r g l a r y / m u r d e r see B e l i s l e v. S t a t e , 11 So. 3d 256, 322 ( A l a . 

Crim. App. 2003), and cases c i t e d t h e r e i n . 

F i n a l l y , as r e q u i r e d by Rule 45A, Ala.R.App.P, we have 

t h o r o u g h l y examined the r e c o r d f o r any e r r o r t h a t may have 

a d v e r s e l y a f f e c t e d P h i l l i p s ' s s u b s t a n t i a l r i g h t s w i t h r e s p e c t 

t o P h i l l i p s ' s c a p i t a l - m u r d e r c o n v i c t i o n s and h i s sentence of 

death, whether or not brought t o our a t t e n t i o n or t o the 

a t t e n t i o n of the c i r c u i t c o u r t . We f i n d no p l a i n e r r o r or 

d e f e c t i n the p r o c e e d i n g s . 
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Based upon the f o r e g o i n g , P h i l l i p s ' s c a p i t a l - m u r d e r 

c o n v i c t i o n s and h i s sentence of death are a f f i r m e d . 

AFFIRMED. 

Wise, P.J., and Welch, Windom, and Main, J J . , concur. 
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