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MAIN, Judge. 

W i l l i e E a r l S c o t t appeals the c i r c u i t c o u r t ' s summary 

d i s m i s s a l of h i s Rule 32, Ala.R.Crim.P., p e t i t i o n f o r 

p o s t c o n v i c t i o n r e l i e f , c h a l l e n g i n g h i s c a p i t a l - m u r d e r 
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c o n v i c t i o n s f o r two counts of c a p i t a l murder and h i s r e s u l t i n g 

sentence of d e a t h ; and h i s c o n v i c t i o n s f o r f i r s t - d e g r e e rape, 

attempted murder, and f i r s t - d e g r e e b u r g l a r y , and h i s r e s u l t i n g 

sentences of l i f e imprisonment f o r each of those c o n v i c t i o n s . 

On August 16, 2002, S c o t t was c o n v i c t e d of two counts of 

c a p i t a l murder f o r k i l l i n g 1 0 - y e a r - o l d L a t o n y a Sager. The 

murder was made c a p i t a l because i t was committed d u r i n g a 

rape, see § 1 3 A - 5 - 4 0 ( a ) ( 3 ) , A l a . Code 1975, and because the 

v i c t i m was under the age of 14, see § 1 3 A - 5 - 4 0 ( a ) ( 1 5 ) , A l a . 

Code 1975. S c o t t was a l s o c o n v i c t e d , f o r events i n v o l v i n g a 

d i f f e r e n t v i c t i m , of f i r s t - d e g r e e rape, attempted murder, and 

f i r s t - d e g r e e b u r g l a r y . A f t e r a s e n t e n c i n g h e a r i n g , the j u r y 

recommended, by a v o t e of 10-2, t h a t S c o t t be s entenced t o 

death f o r h i s c a p i t a l - m u r d e r c o n v i c t i o n s . The t r i a l c o u r t 

a c c e p t e d the j u r y ' s recommendation and s entenced S c o t t t o 

death f o r h i s c a p i t a l - m u r d e r c o n v i c t i o n s . The t r i a l c o u r t 

a l s o s entenced S c o t t t o c o n s e c u t i v e terms of l i f e imprisonment 

f o r each of the n o n - c a p i t a l c o n v i c t i o n s . 

On d i r e c t a p p e a l , t h i s Court remanded the case f o r the 

t r i a l c o u r t t o c o r r e c t a d e f i c i e n c y i n the c a p i t a l - s e n t e n c i n g 

o r d e r . On May 27, 2005, t h i s C ourt a f f i r m e d S c o t t ' s c a p i t a l -
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murder c o n v i c t i o n s and death sentence on r e t u r n t o remand. 

See S c o t t v. S t a t e , 937 So. 2d 1065, 1088 ( A l a . Crim. App. 

2005) ( o p i n i o n on r e t u r n t o remand). On September 16, 2005, 

t h i s C o u r t o v e r r u l e d S c o t t ' s a p p l i c a t i o n f o r r e h e a r i n g . S c o t t 

p e t i t i o n e d the Alabama Supreme Court f o r c e r t i o r a r i r e v i e w , 

and on F e b r u a r y 17, 2006, the Alabama Supreme Court d e n i e d 

S c o t t ' s p e t i t i o n f o r the w r i t of c e r t i o r a r i . T h e r e a f t e r , 

S c o t t p e t i t i o n e d the U n i t e d S t a t e s Supreme Court f o r 

c e r t i o r a r i r e v i e w . On October 2, 2006, the U n i t e d S t a t e s 

Supreme C o u r t d e n i e d S c o t t ' s p e t i t i o n f o r the w r i t of 

c e r t i o r a r i . See S c o t t v. Alabama, 549 U.S. 841 (2006). 

On F e b r u a r y 15, 2007, S c o t t , w i t h the a s s i s t a n c e of 

c o u n s e l , f i l e d a Rule 32, Ala.R.Crim.P., p e t i t i o n i n the 

J e f f e r s o n C i r c u i t C o u r t , a s s e r t i n g a number of c l a i m s . On May 

11, 2007, S c o t t f i l e d a motion s e e k i n g d i s c o v e r y of a number 

of documents, i n c l u d i n g r e c o r d s p e r t a i n i n g t o h i m s e l f , the 

v i c t i m s , and a s s o r t e d f a m i l y members of the v i c t i m s ' ; r e c o r d s 

p e r t a i n i n g t o a s s o r t e d p h y s i c a l e v i d e n c e ; and documents 

p e r t a i n i n g t o the i n v e s t i g a t i o n of the o f f e n s e s . On May 29, 

2007, the S t a t e f i l e d an answer t o S c o t t ' s p e t i t i o n , 

c h a l l e n g i n g the c l a i m s i n S c o t t ' s p e t i t i o n on p r e c l u s i o n a r y , 
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p l e a d i n g , and e v i d e n t i a r y grounds. On J u l y 20, 2007, the 

S t a t e and S c o t t f i l e d a j o i n t s t a t u s update r e q u e s t i n g t h a t 

the c i r c u i t c o u r t a d v i s e the p a r t i e s i f the c o u r t wanted 

e i t h e r p a r t y t o p r o v i d e any a d d i t i o n a l i n f o r m a t i o n ; the 

p l e a d i n g f u r t h e r i n d i c a t e d t h a t the S t a t e a n t i c i p a t e d f i l i n g 

a motion t o d i s m i s s the p e t i t i o n " l a t e r t h i s y e a r " and t h a t 

S c o t t would respond t o the motion t o d i s m i s s "soon 

t h e r e a f t e r . " (C. 396.) On J u l y 30, 2007, the c i r c u i t c o u r t 

i s s u e d a w r i t t e n o r d e r summarily denying S c o t t ' s p e t i t i o n on 

p r e c l u s i o n a r y , p l e a d i n g , and e v i d e n t i a r y grounds. On August 

10, 2007, S c o t t f i l e d a motion t o r e c o n s i d e r the summary 

d e n i a l of h i s p e t i t i o n and a motion o b j e c t i n g t o the c i r c u i t 

c o u r t ' s e s s e n t i a l l y a d o p t i n g the S t a t e ' s answer as i t s o r d e r 

d e n y i ng the p e t i t i o n . On September 5, 2007, the c i r c u i t c o u r t 

d e n i e d S c o t t ' s motion t o r e c o n s i d e r . S c o t t f i l e d a t i m e l y 

n o t i c e of a p p e a l on September 5, 2007, and t h i s a p p e a l 

f o l l o w e d . 
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S c o t t r eargues most o f the c l a i m s from h i s p e t i t i o n and 

c h a l l e n g e s the p r o p r i e t y o f the c i r c u i t c o u r t ' s summary d e n i a l 

on v a r i o u s p r o c e d u r a l grounds. 1 

S c o t t f i r s t argues t h a t the c i r c u i t c o u r t e r r e d i n 

summarily d e n y i n g h i s Rule 32 p e t i t i o n w i t h o u t g r a n t i n g , or 

even c o n s i d e r i n g g r a n t i n g S c o t t l e a v e t o amend the p e t i t i o n . 

In Ex p a r t e Rhone, 900 So. 2d 455 ( A l a . 2004), the 

Alabama Supreme Court h e l d t h a t '"[a]mendments t o p l e a d i n g s 

may be p e r m i t t e d a t any s tage of the p r o c e e d i n g s p r i o r t o the  

e n t r y of judgment."' 900 So. 2d a t 457, q u o t i n g Rule 3 2 . 7 ( b ) , 

A l a . R . C r i m . P . ( f i r s t emphasis o r i g i n a l ; second emphasis added). 

However, n o t h i n g i n Ex p a r t e Rhone, i t s progeny, or the cases 

1 S c o t t does not reargue the f o l l o w i n g c l a i m s a s s e r t e d i n 
h i s p e t i t i o n : t h a t a number of comments by the p r o s e c u t o r a t 
v a r i o u s s t a g e s of the t r i a l were i m p r o p e r ; t h a t c o u n s e l was 
i n e f f e c t i v e a t the p e n a l t y phase f o r not s e e k i n g a second 
competency h e a r i n g ; and t h a t a p p e l l a t e c o u n s e l was i n e f f e c t i v e 
f o r not a r g u i n g on a p p e a l t h a t S c o t t was not competent t o 
s t a n d t r i a l and t h a t he was e n t i t l e d t o r e l i e f based upon 
p r o s e c u t o r i a l misconduct. Those c l a i m s S c o t t p r e s e n t e d i n h i s 
p e t i t i o n s but does not pursue on a p p e a l are deemed t o be 
abandoned. See, e.g., Brownlee v. S t a t e , 666 So. 2d 91, 93 
( A l a . Crim. App. 1995) ("We w i l l not r e v i e w i s s u e s not l i s t e d 
and argued i n b r i e f . " ) . 
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c i t e d t h e r e i n , imposes any duty on the c i r c u i t c o u r t t o g r a n t 

l e a v e t o amend a p e t i t i o n a f t e r the e n t r y of a judgment on the 

p e t i t i o n . Here, S c o t t d i d not r e q u e s t l e a v e t o amend the 

p e t i t i o n u n t i l a f t e r the c i r c u i t c o u r t had e n t e r e d i t s o r d e r 

summarily denying the p e t i t i o n . Thus, the c i r c u i t c o u r t ' s 

summary d e n i a l of the p e t i t i o n i n t h i s case does not c o n f l i c t 

w i t h the h o l d i n g i n Ex p a r t e Rhone or the o t h e r l e g a l 

a u t h o r i t y c i t e d i n S c o t t ' s b r i e f . 

B. 

S c o t t a l s o o p i n e s t h a t h i s amendment was f i l e d a f t e r the 

judgment was e n t e r e d because he l o g i c a l l y w a i t e d t o amend h i s 

p e t i t i o n u n t i l he r e c e i v e d the d i s c o v e r y he r e q u e s t e d . S c o t t 

c h a l l e n g e s the c i r c u i t c o u r t ' s statement i n i t s o r d e r d e n y ing 

h i s motion t o r e c o n s i d e r the d e n i a l of h i s p e t i t i o n t h a t 

" S c o t t was not e n t i t l e d t o any d i s c o v e r y . " (C. 467.) S c o t t 

c i t e s Ex p a r t e Land, 775 So. 2d 847 ( A l a . 2000), f o r the 

p r o p o s i t i o n t h a t " [ t ] h e r i g h t t o seek d i s c o v e r y i s not 

d e b a t a b l e . " ( S c o t t ' s b r i e f a t p. 14.) A l t h o u g h S c o t t i s 

c o r r e c t t h a t a p e t i t i o n e r may seek d i s c o v e r y i n p o s t c o n v i c t i o n 

p r o c e e d i n g s , t h e r e i s no a b s o l u t e r i g h t t o d i s c o v e r y . R a t h e r , 

as the Alabama Supreme Court s t a t e d i n Ex p a r t e Land: 
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"We emphasize t h a t t h i s h o l d i n g -- t h a t 
p o s t c o n v i c t i o n d i s c o v e r y motions are t o be judged by 
a good-cause s t a n d a r d -- does not a u t o m a t i c a l l y 
a l l o w d i s c o v e r y under Rule 32, Ala.R.Crim.P., and 
t h a t i t does not expand the d i s c o v e r y p r o c e d u r e s 
w i t h i n Rule 32.4. A c c o r d [ S t a t e v.] Lewis, [656 So. 
2d 1248,] 1250 [ ( F l a . 1 9 9 4 ) ] , wherein the F l o r i d a 
Supreme Court s t a t e d t h a t the good-cause s t a n d a r d 
d i d not a f f e c t F l o r i d a ' s r u l e s r e l a t i n g t o 
p o s t c o n v i c t i o n p r o c e d u r e , which are s i m i l a r t o o u r s . 
By a d o p t i n g t h i s s t a n d a r d , we are o n l y r e c o g n i z i n g 
t h a t a t r i a l c o u r t , upon a p e t i t i o n e r ' s showing of 
good cause, may e x e r c i s e i t s i n h e r e n t a u t h o r i t y t o 
or d e r d i s c o v e r y i n a p r o c e e d i n g f o r p o s t c o n v i c t i o n 
r e l i e f . I n a d d i t i o n , we c a u t i o n t h a t p o s t c o n v i c t i o n 
d i s c o v e r y does not p r o v i d e a p e t i t i o n e r w i t h a r i g h t 
t o ' f i s h ' t h rough o f f i c i a l f i l e s and t h a t i t ' i s not 
a d e v i c e f o r i n v e s t i g a t i n g p o s s i b l e c l a i m s , but a 
means of v i n d i c a t i n g a c t u a l c l a i m s . ' People v.  
Gonzalez, 51 C a l . 3d 1179, 1260, 800 P.2d 1159, 
1206, 275 C a l . R p t r . 729, 776 (1990), c e r t . d e n i e d , 
502 U.S. 835, 112 S.Ct. 117, 116 L.Ed.2d 85 (1991)." 

775 So. 2d a t 852. 2 Thus, as t h e r e i s no r i g h t t o d i s c o v e r y 

i n p o s t c o n v i c t i o n p r o c e e d i n g s , and, because S c o t t d i d not 

a c t u a l l y r e q u e s t l e a v e t o amend the p e t i t i o n or n o t i f y the 

c i r c u i t c o u r t t h a t he wanted t o amend the p e t i t i o n u n t i l a f t e r 

judgment was e n t e r e d , S c o t t ' s argument t h a t he was w i t h h o l d i n g 

h i s amendment pending d i s c o v e r y i s not w e l l - t a k e n . 

2 S c o t t does not argue on a p p e a l t h a t the c i r c u i t c o u r t 
e r r e d i n de n y i n g h i s d i s c o v e r y r e q u e s t . 
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S c o t t f u r t h e r a s s e r t s t h a t the c i r c u i t c o u r t e r r e d i n 

summarily denying the p e t i t i o n when the S t a t e had not y e t 

f i l e d a motion t o d i s m i s s the p e t i t i o n . 

I n i t i a l l y , we note t h a t a l t h o u g h the S t a t e ' s May 29, 

2007, p l e a d i n g was s t y l e d as an "answer" t o the p e t i t i o n 

r a t h e r than a "motion t o d i s m i s s " the p e t i t i o n , the p l e a d i n g 

c l e a r l y advocated and sought summary d i s m i s s a l of the m a j o r i t y 

of S c o t t ' s c l a i m s . 3 In any event, and w i t h o u t b e l a b o r i n g the 

p o i n t , Rule 32 . 7 ( d ) , Ala.R.Crim.P., c l e a r l y p r o v i d e s t h a t 

" [ i ] f the c o u r t determines t h a t the p e t i t i o n i s not 

s u f f i c i e n t l y s p e c i f i c , or i s p r e c l u d e d , or f a i l s t o s t a t e a 

c l a i m , or t h a t no m a t e r i a l i s s u e of f a c t or law e x i s t s which 

would e n t i t l e the p e t i t i o n e r t o r e l i e f the c o u r t may 

e i t h e r d i s m i s s the p e t i t i o n or g r a n t l e a v e t o f i l e an amended 

p e t i t i o n . " There i s no requi r e m e n t t h a t a c i r c u i t c o u r t even 

r e c e i v e a response or a motion t o d i s m i s s from the S t a t e 

3The S t a t e r e p e a t e d l y a s s e r t e d t h a t S c o t t ' s c l a i m s were 
b a r r e d , were not p l e a d e d , or d i d not r a i s e a c l a i m upon which 
r e l i e f c o u l d be g r a n t e d . F u r t h e r , the S t a t e a v e r r e d i n i t s 
answer t h a t " S c o t t i s not e n t i t l e d t o e i t h e r an e v i d e n t i a r y 
h e a r i n g or r e l i e f " on those c l a i m s i n h i s p e t i t i o n t h a t were 
p r o c e d u r a l l y b a r r e d or i n s u f f i c i e n t l y p l e a d e d . (C. 387.) 
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b e f o r e summarily denying a Rule 32 p e t i t i o n . See Bi s h o p v.  

S t a t e , 608 So. 2d 345, 347-48 ( A l a . 1992) ( h o l d i n g t h a t where 

a s i m p l e r e a d i n g of a p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f shows 

t h a t , assuming e v e r y a l l e g a t i o n of the p e t i t i o n t o be t r u e , i t 

i s o b v i o u s l y w i t h o u t m e r i t or i s p r e c l u d e d , the c i r c u i t c o u r t 

may summarily d i s m i s s t h a t p e t i t i o n w i t h o u t r e q u i r i n g a 

response from the d i s t r i c t a t t o r n e y ) . Thus, f o r the reasons 

d i s c u s s e d more f u l l y i n P a r t I I I of t h i s o p i n i o n , because 

S c o t t ' s c l a i m s were p r e c l u d e d , i n s u f f i c i e n t l y p l e a d e d or 

f a c i a l l y w i t h o u t m e r i t , we do not f i n d e r r o r i n the t i m i n g of 

the c i r c u i t c o u r t ' s summary d e n i a l of the p e t i t i o n . 

I I . 

S c o t t next c h a l l e n g e s the c i r c u i t c o u r t ' s a d o p t i o n of the 

S t a t e ' s answer as i t s o r d e r summarily denying h i s p e t i t i o n . 

The w h o l e s a l e a d o p t i o n of o r d e r s proposed by the 

p r e v a i l i n g p a r t y i s r e v i e w e d on a case-by-case b a s i s and has 

been r e p e a t e d l y u p h e l d u n l e s s the f i n d i n g s and c o n c l u s i o n s s e t 

out i n the o r d e r are c l e a r l y e r r o n e o u s . As t h i s C ourt 

r e c e n t l y s t a t e d i n Hodges v. S t a t e , [Ms. CR-04-1226, March 23, 

2007] So. 3d ( A l a . Crim. App. 2007): 

"'Hyde contends t h a t the c i r c u i t c o u r t 
e r r e d i n a d o p t i n g the S t a t e ' s proposed 
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o r d e r . S p e c i f i c a l l y , he argues t h a t t h e r e 
are numerous f a c t u a l and l e g a l e r r o r s i n 
the o r d e r t h a t i n d i c a t e t h a t the o r d e r does 
not r e p r e s e n t the c o u r t ' s own independent 
judgment, but shows a w h o l e s a l e a d o p t i o n of 
the S t a t e ' s proposed o r d e r w i t h o u t 
c o n s i d e r a t i o n of h i s c l a i m s . However, t h i s 
C ourt has r e p e a t e d l y u p h e l d the p r a c t i c e of 
a d o p t i n g the S t a t e ' s proposed o r d e r when 
denying a Rule 32 p e t i t i o n f o r 
p o s t c o n v i c t i o n r e l i e f . See, e.g., C o r a l v.  
S t a t e , 900 So. 2d 1274, 1288 (Ala.Crim.App. 
2004), o v e r r u l e d on o t h e r grounds, Ex p a r t e  
J e n k i n s , 972 So. 2d 159 ( A l a . 2005), and 
the cases c i t e d t h e r e i n . "Alabama c o u r t s 
have c o n s i s t e n t l y h e l d t h a t even when a 
t r i a l c o u r t adopts v e r b a t i m a p a r t y ' s 
proposed o r d e r , the f i n d i n g s of f a c t and 
c o n c l u s i o n s of law are those of the t r i a l 
c o u r t and t h e y may be r e v e r s e d o n l y i f t h e y 
are c l e a r l y e r r o n e o u s . " McGahee v. S t a t e , 
885 So. 2d 191, 229-30 (Ala.Crim.App. 
2003).' 

"[Hyde v. S t a t e , ] 950 So. 2d [344] a t 371 [ ( A l a . 
Crim. App. 2 0 0 6 ) ] . 

"Thus, even when a c i r c u i t c o u r t adopts a 
proposed o r d e r i n i t s e n t i r e t y , the p e t i t i o n e r must 
show t h a t the f i n d i n g s of f a c t and c o n c l u s i o n s of 
law i n t h a t o r d e r are ' c l e a r l y e r r o n e o u s ' b e f o r e an 
a p p e l l a t e c o u r t w i l l r e v e r s e the o r d e r s o l e l y on the 
b a s i s t h a t the o r d e r was s u b m i t t e d by the S t a t e . " 

So. 3d a t . See a l s o Lee v. S t a t e , [Ms. CR-07-0054, 

Oct. 9, 2009] So. 3d ( A l a . Crim. App. 2009); McNabb v. 

S t a t e , 991 So. 2d 313 ( A l a . Crim. App. 2007). Here, the 

c i r c u i t c o u r t ' s f i n d i n g s and c o n c l u s i o n s are not c l e a r l y 
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err o n e o u s . T h e r e f o r e , S c o t t i s not e n t i t l e d t o any r e l i e f on 

t h i s c l a i m . 

I I I . 

S c o t t argues t h a t summary d e n i a l of h i s p e t i t i o n was 

improper. He c l a i m s t h a t the c i r c u i t c o u r t i m p r o p e r l y found 

a number of h i s c l a i m s t o be i n s u f f i c i e n t l y p l e a d e d , a p p l i e d 

an i n c o r r e c t s t a n d a r d of r e v i e w t o a number of h i s c l a i m s , and 

i m p r o p e r l y a p p l i e d p r o c e d u r a l b a r s t o c e r t a i n c l a i m s . B e f o r e 

a d d r e s s i n g the m e r i t s of S c o t t ' s s p e c i f i c c l a i m s , we note the 

f o l l o w i n g g e n e r a l p r i n c i p l e s of law. 

Rule 32.3, Ala.R.Crim.P., s t a t e s t h a t " [ t ] h e p e t i t i o n e r 

s h a l l have the burden of p l e a d i n g and p r o v i n g by a 

preponderance of the ev i d e n c e the f a c t s n e c e s s a r y t o e n t i t l e 

the p e t i t i o n e r t o r e l i e f . " Rule 32.6(b), Ala.R.Crim.P., 

s t a t e s t h a t " [ t ] h e p e t i t i o n must c o n t a i n a c l e a r and s p e c i f i c 

statement of the grounds upon which r e l i e f i s sought, 

i n c l u d i n g f u l l d i s c l o s u r e of the f a c t u a l b a s i s of those 

grounds. A bare a l l e g a t i o n t h a t a c o n s t i t u t i o n a l r i g h t has 

been v i o l a t e d and mere c o n c l u s i o n s of law s h a l l not be 

s u f f i c i e n t t o w a r r a n t any f u r t h e r p r o c e e d i n g s . " 

"An e v i d e n t i a r y h e a r i n g on a [Rule 32] p e t i t i o n i s 
r e q u i r e d o n l y i f the p e t i t i o n i s ' m e r i t o r i o u s on i t s 
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f a c e . ' Ex p a r t e B o a t w r i g h t , 471 So. 2d 1257 ( A l a . 
1985). A p e t i t i o n i s ' m e r i t o r i o u s on i t s f a c e ' o n l y 
i f i t c o n t a i n s a c l e a r and s p e c i f i c statement of the 
grounds upon which r e l i e f i s sought, i n c l u d i n g f u l l 
d i s c l o s u r e of the f a c t s r e l i e d upon (as opposed t o 
a g e n e r a l statement c o n c e r n i n g the n a t u r e and e f f e c t 
of t hose f a c t s ) s u f f i c i e n t t o show t h a t the 
p e t i t i o n e r i s e n t i t l e d t o r e l i e f i f those f a c t s are 
t r u e . Ex p a r t e B o a t w r i g h t , s u p r a ; Ex p a r t e C l i s b y , 
501 So. 2d 483 ( A l a . 1986)." 

Moore v. S t a t e , 502 So. 2d 819, 820 ( A l a . 1986) . A p e t i t i o n e r 

b ears no burden of " p r o v i n g " h i s c l a i m s a t the p l e a d i n g s t a g e . 

See F o r d v. S t a t e , 831 So. 2d 641 ( A l a . Crim. App. 2001). As 

t h i s C ourt noted i n Boyd v. S t a t e , 913 So. 2d 1113 ( A l a . Crim. 

App. 2003): 

"'Rule 32.6(b) r e q u i r e s t h a t the p e t i t i o n i t s e l f 
d i s c l o s e the f a c t s r e l i e d upon i n s e e k i n g r e l i e f . ' 
Boyd v. S t a t e , 746 So. 2d 364, 406 ( A l a . Crim. App. 
1999). In o t h e r words, i t i s not the p l e a d i n g of a 
c o n c l u s i o n 'which, i f t r u e , e n t i t l e [ s ] the 
p e t i t i o n e r t o r e l i e f . ' L a n c a s t e r v. S t a t e , 638 So. 
2d 1370, 1373 ( A l a . Crim. App. 1993) . I t i s the 
a l l e g a t i o n of f a c t s i n p l e a d i n g which, i f t r u e , 
e n t i t l e s a p e t i t i o n e r t o r e l i e f . A f t e r f a c t s are 
p l e a d e d , which, i f t r u e , e n t i t l e the p e t i t i o n e r t o 
r e l i e f , the p e t i t i o n e r i s then e n t i t l e d t o an 
o p p o r t u n i t y , as p r o v i d e d i n Rule 32.9, 
Ala.R.Crim.P., t o p r e s e n t e v i d e n c e p r o v i n g those 
a l l e g e d f a c t s . " 

913 So. 2d a t 1125. F u r t h e r , 

"The burden of p l e a d i n g under Rule 32.3 and Rule 
32.6(b) i s a heavy one. C o n c l u s i o n s unsupported by 
s p e c i f i c f a c t s w i l l not s a t i s f y the re q u i r e m e n t s of 
Rule 32.3 and Rule 3 2 . 6 ( b ) . The f u l l f a c t u a l b a s i s 
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f o r the c l a i m must be i n c l u d e d i n the p e t i t i o n 
i t s e l f . I f , assuming e v e r y f a c t u a l a l l e g a t i o n i n a 
Rule 32 p e t i t i o n t o be t r u e , a c o u r t cannot 
determine whether the p e t i t i o n e r i s e n t i t l e d t o 
r e l i e f , the p e t i t i o n e r has not s a t i s f i e d the burden 
of p l e a d i n g under Rule 32.3 and Rule 3 2 . 6 ( b ) . See 
B r a c k n e l l v. S t a t e , 883 So. 2d 724 ( A l a . Crim. App. 
2003)." 

Hyde v. S t a t e , 950 So. 2d 344, 356 ( A l a . Crim. App. 2006). 

With these p r i n c i p l e s i n mind, we now l o o k t o S c o t t ' s 

c l a i m s . 

A. 

S c o t t argues t h a t he was incompetent t o s t a n d t r i a l . He 

a s s e r t s t h a t t h i s c l a i m was a d e q u a t e l y p l e a d e d and t h a t i t 

r a i s e d p r i n c i p l e s of s u b s t a n t i v e due p r o c e s s immune t o the 

p r o c e d u r a l b a r s i n Rule 32.2. 

In h i s p e t i t i o n , S c o t t a l l e g e d t h a t , based on h i s conduct 

i n c o u r t i n August 2001, he was e v a l u a t e d t o determine whether 

he was competent t o s t a n d t r i a l . He f u r t h e r a s s e r t e d t h a t , 

f o l l o w i n g a h e a r i n g i n Feb r u a r y 2002, the t r i a l c o u r t found 

him competent t o s t a n d t r i a l . S c o t t then s e t out a s s o r t e d 

a c t s and comments he made a t t r i a l i n August 2002 t h a t he 

contends e s t a b l i s h t h a t he was not competent t o s t a n d t r i a l . 

Thus, S c o t t c o n c l u d e d , the t r i a l c o u r t e r r e d i n not sua sponte 

h o l d i n g a h e a r i n g d u r i n g the t r i a l t o determine whether S c o t t 
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was competent t o s t a n d t r i a l . The c i r c u i t c o u r t d e n i e d t h i s 

c l a i m as f o l l o w s : 

" S c o t t a s s e r t s i n paragraphs 59-68 t h a t the 
C i r c u i t C ourt e r r e d i n f i n d i n g him competent t o 
s t a n d t r i a l , and t h a t t h i s f a i l u r e v i o l a t e d h i s 
r i g h t s under Pate v. Robinson, 383 U.S. 375, 377 
(1966). Though S c o t t does not c h a l l e n g e the C i r c u i t 
C o u r t ' s i n i t i a l d e t e r m i n a t i o n t h a t he was competent, 
he argues t h a t the C i r c u i t C ourt e r r e d by f a i l i n g t o 
sua sponte r e c o n s i d e r i t s d e t e r m i n a t i o n and h o l d a 
new competency h e a r i n g g i v e n S c o t t ' s subsequent 
b e h a v i o r t h a t [he] p r e s e n t e d d u r i n g the c ourse of 
the t r i a l . (Pet. a t p a r a . 59, 61-62, 67-68) T h i s 
c l a i m i s a d d r e s s e d as f o l l o w s : 

"(a) T h i s c l a i m i s p r o c e d u r a l l y b a r r e d from t h i s 
C o u r t ' s r e v i e w , under Rule 32.2(a)(3) and Rule 
32.2(a)(5) of the Alabama Ru l e s of C r i m i n a l 
Procedure, because i t c o u l d have been but was not 
r a i s e d a t t r i a l or on d i r e c t a p p e a l . N i c k s v.  
S t a t e , 783 So. 2d 895, 906-07 ( A l a . Crim. App. 
1999); Medina v. S i n g l e t a r y , 59 F.3d 1095, 1106 
(11th C i r . 1995) ('A Pate c l a i m "can and must be 
r a i s e d on d i r e c t appeal"') ( q u o t i n g James v.  
S i n g l e t a r y , 957 F.2d 1562, 1572 (11th C i r . 1992)). 

"(b) I t does not appear t h a t S c o t t r a i s e s a 
s u b s t a n t i v e due p r o c e s s c l a i m i n h i s p e t i t i o n , as 
the c l a i m f o c u s e s e n t i r e l y on the t r i a l c o u r t ' s 
f a i l u r e t o respond t o a l l e g e d i n c i d e n t s and h o l d a 
new h e a r i n g . To the e x t e n t S c o t t does r a i s e a 
s u b s t a n t i v e due p r o c e s s c l a i m , however, i t i s 
summarily d e n i e d p u r s u a n t t o Ala.R.Crim.P. 32.7 (d) 
f o r f a i l u r e t o s t a t e a c l a i m upon which r e l i e f can 
be g r a n t e d because the f a c t s a l l e g e d do not 
demonstrate h i s incompetence. '[A] p e t i t i o n e r 
r a i s i n g a s u b s t a n t i v e c l a i m of incompetency i s 
e n t i t l e d t o no p r e s umption of incompetency and must 
demonstrate h i s or her incompetency by a 
preponderance of the e v i d e n c e . ' N i c k s , 783 So. 2d 
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a t 908-09 ( q u o t i n g Medina, 59 F.3d a t 1106). 
S c o t t ' s c l a i m r e l i e s m erely on a few courtroom 
o u t b u r s t s and disagreements between S c o t t and h i s 
a t t o r n e y s . (Pet. a t p a r a . 61-66) Even i f a l l of 
the f a c t s a l l e g e d i n the p e t i t i o n were assumed t o be 
t r u e , t h e y would not demonstrate S c o t t ' s 
incompetency by a preponderance of the e v i d e n c e . " 

(C. 7-9.) 

The c i r c u i t c o u r t ' s f i n d i n g s are s u p p o r t e d by the r e c o r d , 

and we adopt them f o r purposes of t h i s o p i n i o n . To the e x t e n t 

the c l a i m c h a l l e n g e s p r o c e d u r a l - d u e - p r o c e s s p r i n c i p l e s , t h a t 

c l a i m i s b a r r e d . See N i c k s v. S t a t e , 783 So. 2d 895 ( A l a . 

Crim. App. 1999). To the e x t e n t t h a t the c l a i m r a i s e s 

s u b s t a n t i v e due p r o c e s s concerns, a l t h o u g h S c o t t i d e n t i f i e d 

s e v e r a l o u t b u r s t s and b i z a r r e b e h a v i o r he e x h i b i t e d a t t r i a l 

i n August 2002, he d i d not p l e a d any f a c t s t o i n d i c a t e t h a t 

those a c t s d i f f e r e d from the b i z a r r e b e h a v i o r he e x h i b i t e d i n 

August 2001. F u r t h e r , i t appears from S c o t t ' s p l e a d i n g s t h a t 

the t r i a l c o u r t conducted a f u l l and thorough i n v e s t i g a t i o n 

i n t o S c o t t ' s competency f o l l o w i n g h i s b e h a v i o r i n August 2001, 

had S c o t t e v a l u a t e d , and h e l d a h e a r i n g b e f o r e c o n c l u d i n g t h a t 

S c o t t was competent t o s t a n d t r i a l . Thus, as t h e r e i s n o t h i n g 

i n the p e t i t i o n s u g g e s t i n g any new developments t o c a l l i n t o 

q u e s t i o n the e a r l i e r f i n d i n g of competency, S c o t t f a i l e d t o 
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s e t out i n h i s p e t i t i o n s u f f i c i e n t l y and w i t h s p e c i f i c i t y 

f a c t s t o s a t i s f y h i s heavy burden of p l e a d i n g . 4 See Hyde v.  

S t a t e , 950 So. 2d a t 356; R u l e s 32.3 and 3 2 . 6 ( b ) , 

Ala.R.Crim.P. For these reasons, we f i n d no e r r o r i n the 

c i r c u i t c o u r t ' s d e c i s i o n t o summarily deny t h i s c l a i m . See 

Rule 32.7(d), Ala.R.Crim.P. 

S c o t t next c l a i m s t h a t the t r i a l c o u r t d e p r i v e d him of 

h i s S i x t h Amendment r i g h t t o c o u n s e l d u r i n g t r i a l "when i t 

d i r e c t e d Mr. S c o t t and two of [ S c o t t ' s ] r e l a t i v e s i n t o a 

s e p a r a t e room t o d i s c u s s t r i a l s t r a t e g y and s p e c i f i c a l l y 

b a r r e d t r i a l c o u n s e l from p a r t i c i p a t i n g i n t h a t c r u c i a l 

c o n v e r s a t i o n . " (C. 208.) S c o t t a s s e r t e d i n h i s p e t i t i o n t h a t 

he and t r i a l c o u n s e l had a disagreement over whether t o c a l l 

c e r t a i n w i t n e s s e s a t t r i a l , n o t a b l y t h a t t r i a l c o u n s e l was 

4 A l t h o u g h S c o t t attempts t o i n c l u d e more s p e c i f i c f a c t s 
i n h i s b r i e f on a p p e a l , those f a c t s are not p r o p e r l y b e f o r e 
t h i s Court f o r r e v i e w because t h e y were not i n c l u d e d i n h i s 
p e t i t i o n . See, e.g., Bearden v. S t a t e , 825 So. 2d 868, 872 
( A l a . Crim. App. 2001) ("Although Bearden attempts t o i n c l u d e 
more s p e c i f i c f a c t s r e g a r d i n g h i s c l a i m s of i n e f f e c t i v e 
a s s i s t a n c e of c o u n s e l i n h i s b r i e f t o t h i s C o u r t , those 
a l l e g a t i o n s are not p r o p e r l y b e f o r e t h i s C ourt f o r r e v i e w 
because Bearden d i d not i n c l u d e them i n h i s o r i g i n a l p e t i t i o n 
b e f o r e the c i r c u i t c o u r t . " ) . 
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opposed t o c a l l i n g those w i t n e s s e s and S c o t t i n s i s t e d on 

c a l l i n g the w i t n e s s e s . S c o t t f u r t h e r a s s e r t e d t h a t defense 

c o u n s e l brought the disagreement t o the t r i a l c o u r t ' s 

a t t e n t i o n and the t r i a l c o u r t h e l d a h e a r i n g on the m a t t e r ; 

the t r i a l c o u r t then i n s t r u c t e d S c o t t and h i s two aunts t o go 

i n t o a s e p a r a t e room t o d i s c u s s the d e c i s i o n w i t h o u t c o u n s e l 

or the c o u r t p r e s e n t . 

A f t e r f i n d i n g the c l a i m t o be b a r r e d by Rul e s 32.2(a)(3) 

and ( 5 ) , Ala.R.Crim.P., the c i r c u i t c o u r t f u r t h e r found: 

" T h i s c l a i m i s r e f u t e d by the r e c o r d . The Court 
a l l o w e d S c o t t t o c o n s u l t w i t h h i s f a m i l y about the 
d e c i s i o n t o defend a g a i n s t the charges ( e i t h e r by 
t e s t i f y i n g h i m s e l f , p r e s e n t i n g o t h e r w i t n e s s e s , or 
b o t h ) . The p e t i t i o n s uggests t h a t t r i a l c o u n s e l was 
d e n i e d access t o t h i s meeting and t h a t t h i s t h w a r t e d 
the r e p r e s e n t a t i o n . (Pet. a t p a r a . 74) The  
p e t i t i o n g r o s s l y m i s r e p r e s e n t s the c i r c u m s t a n c e s ; i t 
i s apparent from the r e c o r d t h a t the f a m i l y members 
c o n s u l t e d w i t h S c o t t i n accordance w i t h t r i a l 
c o u n s e l ' s w i s h e s , i n an attempt t o c o n v i n c e S c o t t 
not t o t e s t i f y . T r i a l c o u n s e l f i r s t r a i s e d the i d e a 
of S c o t t t a l k i n g t o h i s f a m i l y , i n f o r m i n g the Court 
t h a t h i s f a m i l y a l s o opposed the i d e a of c a l l i n g the 
defense w i t n e s s e s , and i n p a r t i c u l a r opposed the 
i d e a of S c o t t t a k i n g the s t a n d . (R. 793-94) 
Counsel even s p e c i f i c a l l y r e q u e s t e d t h a t S c o t t ' s 
aunt be brought i n because she had watched most of 
the t r i a l . (R. 799-800) When the Court asked t h a t 
the defendant go t o another room t o speak w i t h h i s 
f a m i l y away from the la w y e r s and the C o u r t , t r i a l 
c o u n s e l d i d not o b j e c t . (R. 809-10) A f t e r the 
c o n f e r e n c e w i t h the f a m i l y , the c o u r t gave t r i a l 
c o u n s e l s e v e r a l more hours t o a d v i s e h i s c l i e n t on 
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which w i t n e s s e s t o c a l l b e f o r e resuming the h e a r i n g . 
(R. 817) These f a c t s do not e v i n c e any v i o l a t i o n of 
the S i x t h Amendment. The c l a i m i s summarily d e n i e d 
p u r s u a n t t o Ala.R.Crim.P. 32.7(d) f o r f a i l u r e t o 
s t a t e a c l a i m upon which r e l i e f can be g r a n t e d . " 

(C. 10-11.) (Emphasis o r i g i n a l . ) 

The events i n t h i s case h a r d l y resemble the c i r c u m s t a n c e s 

i n the l e g a l a u t h o r i t y S c o t t c i t e s on a p p e a l . For example, 

S c o t t c i t e s Payne v. S t a t e , 421 So. 2d 1303, 1305 ( A l a . Crim. 

App. 1982), f o r the p r o p o s i t i o n t h a t " [ d ] e p r i v i n g a c r i m i n a l 

defendant of the r i g h t t o c o n s u l t w i t h c o u n s e l d u r i n g c o u r t 

r e c e s s e s -- r e g a r d l e s s of how b r i e f the r e c e s s e s may be -¬

v i o l a t e s the c o n s t i t u t i o n a l r i g h t t o e f f e c t i v e a s s i s t a n c e of 

c o u n s e l . " In Payne, t h i s C ourt r e v e r s e d the judgment of the 

t r i a l c o u r t because the t r i a l c o u r t had p r e v e n t e d the 

defendant from d i s c u s s i n g a n y t h i n g w i t h c o u n s e l d u r i n g a 

r e c e s s because a t the time of the r e c e s s the defendant was on 

the w i t n e s s s t a n d i n the middle of h i s t e s t i m o n y . 

Here, however, the f a c t s c l e a r l y i n d i c a t e t h a t the t r i a l 

c o u r t d i d not p r e v e n t S c o t t from c o n s u l t i n g w i t h h i s a t t o r n e y ; 

r a t h e r , the events were p r e c i p i t a t e d by t r i a l c o u n s e l ' s 

e f f o r t s t o c o n v i n c e S c o t t t o f o r g o t e s t i f y i n g or c a l l i n g 

c e r t a i n w i t n e s s e s and the b r i e f d i s c u s s i o n w i t h S c o t t ' s 
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r e l a t i v e s was i n f u r t h e r a n c e of t h a t e f f o r t . F u r t h e r , the 

t r i a l c o u r t a l s o a f f o r d e d S c o t t the o p p o r t u n i t y t o meet w i t h 

c o u n s e l , i f he d e s i r e d , a f t e r d i s c u s s i n g the matter w i t h h i s 

aun t s . F i n a l l y , t h i s C ourt e x t e n s i v e l y examined t h i s v e r y 

c l a i m , c o n c l u d i n g t h a t "no e r r o r o c c u r r e d because t h e r e was no 

i n t e r f e r e n c e w i t h the a t t o r n e y - c l i e n t r e l a t i o n s h i p . " S c o t t v.  

S t a t e , 937 So. 2d a t 1075. Based on the s p e c i f i c f a c t s of 

t h i s case, the c i r c u i t c o u r t ' s f i n d i n g s are s u p p o r t e d by the 

r e c o r d . Summary d e n i a l of t h i s c l a i m was p r o p e r . 

S c o t t a l s o c l a i m s t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e 

f o r a number of re a s o n s . 

"To s u f f i c i e n t l y p l e a d an a l l e g a t i o n of i n e f f e c t i v e 
a s s i s t a n c e of c o u n s e l , a Rule 32 p e t i t i o n e r not o n l y 
must ' i d e n t i f y the [ s p e c i f i c ] a c t s or o m i s s i o n s of 
c o u n s e l t h a t are a l l e g e d not t o have been the r e s u l t 
of r e a s o n a b l e p r o f e s s i o n a l judgment,' S t r i c k l a n d v.  
Washington, 466 U.S. 668, 690, 104S.Ct. 2052, 80 
L.Ed. 2d 674(1984), but a l s o must p l e a d s p e c i f i c 
f a c t s i n d i c a t i n g t h a t he or she was p r e j u d i c e d by 
the a c t s or o m i s s i o n s , i . e . , f a c t s i n d i c a t i n g ' t h a t 
t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , but f o r 
c o u n s e l ' s u n p r o f e s s i o n a l e r r o r s , the r e s u l t of the 
p r o c e e d i n g would have been d i f f e r e n t . ' 466 U.S. a t 
694, 104 S. Ct. 2052. A bare a l l e g a t i o n t h a t 
p r e j u d i c e o c c u r r e d w i t h o u t s p e c i f i c f a c t s i n d i c a t i n g 
how the p e t i t i o n e r was p r e j u d i c e d i s not 
s u f f i c i e n t . " 

Hyde v. S t a t e , 950 So. 2d a t 356. 
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1. 

S c o t t f i r s t argues t h a t the c i r c u i t c o u r t used an 

i n c o r r e c t s t a n d a r d f o r p l e a d i n g p r e j u d i c e . A c c o r d i n g t o 

S c o t t , the c i r c u i t c o u r t h e l d S c o t t t o the s t a n d a r d of 

p l e a d i n g t h a t the d e f i c i e n t performance "would have been 

l i k e l y t o change the r e s u l t " ( S c o t t ' s b r i e f a t p. 37), r a t h e r 

than the s t a n d a r d i n S t r i c k l a n d , 466 U.S. a t 694, " t h a t t h e r e 

i s a r e a s o n a b l e p r o b a b i l i t y t h a t , but f o r c o u n s e l ' s 

u n p r o f e s s i o n a l e r r o r s , the r e s u l t of the p r o c e e d i n g would have 

been d i f f e r e n t . " 

As S c o t t n o t e s , the U n i t e d S t a t e s Supreme Co u r t s t a t e d i n 

S t r i c k l a n d : 

"[A] defendant need not show t h a t c o u n s e l ' s 
d e f i c i e n t conduct more l i k e l y than not a l t e r e d the 
outcome i n the case. ... 

"...The r e s u l t of a p r o c e e d i n g can be r e n d e r e d 
u n r e l i a b l e , and hence the p r o c e e d i n g i t s e l f u n f a i r , 
even i f the e r r o r s of c o u n s e l cannot be shown by a 
preponderance of the e v i d e n c e t o have d e t e r m i n e d the 
outcome." 

466 U.S. 693-94. However, as the S t a t e c o r r e c t l y a s s e r t s , the 

U n i t e d S t a t e s Supreme Court c o n t i n u e d , s t a t i n g : 

" I n making the d e t e r m i n a t i o n whether the 
s p e c i f i e d e r r o r s r e s u l t e d i n the r e q u i r e d p r e j u d i c e , 
a c o u r t s h o u l d presume, absent c h a l l e n g e t o the 
judgment on grounds of e v i d e n t i a r y i n s u f f i c i e n c y , 
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t h a t the judge or j u r y a c t e d a c c o r d i n g t o law. An 
assessment of the l i k e l i h o o d of a r e s u l t more 
f a v o r a b l e t o the defendant must e x c l u d e the 
p o s s i b i l i t y of a r b i t r a r i n e s s , whimsy, c a p r i c e , 
' n u l l i f i c a t i o n , ' and the l i k e . A defendant has no 
e n t i t l e m e n t t o the l u c k of a l a w l e s s d e c i s i o n m a k e r , 
even i f a l a w l e s s d e c i s i o n cannot be reviewed. The 
assessment of p r e j u d i c e s h o u l d p r o c e e d on the 
assumption t h a t the d e c i s i o n m a k e r i s r e a s o n a b l y , 
c o n s c i e n t i o u s l y , and i m p a r t i a l l y a p p l y i n g the 
st a n d a r d s t h a t govern the d e c i s i o n . I t s h o u l d not 
depend on the i d i o s y n c r a c i e s of the p a r t i c u l a r 
d e c i s i o n m a k e r , such as unusu a l p r o p e n s i t i e s toward 
harshness or l e n i e n c y . A l t h o u g h these f a c t o r s may 
a c t u a l l y have e n t e r e d i n t o c o u n s e l ' s s e l e c t i o n of 
s t r a t e g i e s and, t o t h a t l i m i t e d e x t e n t , may thus 
a f f e c t the performance i n q u i r y , t h e y are i r r e l e v a n t 
t o the p r e j u d i c e i n q u i r y . Thus, ev i d e n c e about the 
a c t u a l p r o c e s s of d e c i s i o n , i f not p a r t of the 
r e c o r d of the p r o c e e d i n g under r e v i e w , and evi d e n c e 
about, f o r example, a p a r t i c u l a r judge's s e n t e n c i n g 
p r a c t i c e s , s h o u l d not be c o n s i d e r e d i n the p r e j u d i c e 
d e t e r m i n a t i o n . 

"The g o v e r n i n g l e g a l s t a n d a r d p l a y s a c r i t i c a l 
r o l e i n d e f i n i n g the q u e s t i o n t o be asked i n 
a s s e s s i n g the p r e j u d i c e from c o u n s e l ' s e r r o r s . When 
a defendant c h a l l e n g e s a c o n v i c t i o n , the q u e s t i o n i s 
whether t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , 
absent the e r r o r s , the f a c t f i n d e r would have had a 
re a s o n a b l e doubt r e s p e c t i n g g u i l t . When a defendant 
c h a l l e n g e s a death sentence such as the one a t i s s u e 
i n t h i s case, the q u e s t i o n i s whether t h e r e i s a 
re a s o n a b l e p r o b a b i l i t y t h a t , absent the e r r o r s , the 
s e n t e n c e r -- i n c l u d i n g an a p p e l l a t e c o u r t , t o the 
e x t e n t i t i n d e p e n d e n t l y reweighs the evi d e n c e -¬
would have c o n c l u d e d t h a t the b a l a n c e of a g g r a v a t i n g 
and m i t i g a t i n g c i r c u m s t a n c e s d i d not war r a n t death. 

"In making t h i s d e t e r m i n a t i o n , a c o u r t h e a r i n g 
an i n e f f e c t i v e n e s s c l a i m must c o n s i d e r the t o t a l i t y 
of the evi d e n c e b e f o r e the judge or j u r y . Some of 
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the f a c t u a l f i n d i n g s w i l l have been u n a f f e c t e d by 
the e r r o r s , and f a c t u a l f i n d i n g s t h a t were a f f e c t e d 
w i l l have been a f f e c t e d i n d i f f e r e n t ways. Some 
e r r o r s w i l l have had a p e r v a s i v e e f f e c t on the 
i n f e r e n c e s t o be drawn from the e v i d e n c e , a l t e r i n g 
the e n t i r e e v i d e n t i a r y p i c t u r e , and some w i l l have 
had an i s o l a t e d , t r i v i a l e f f e c t . Moreover, a 
v e r d i c t or c o n c l u s i o n o n l y weakly s u p p o r t e d by the 
r e c o r d i s more l i k e l y t o have been a f f e c t e d by 
e r r o r s than one w i t h overwhelming r e c o r d s u p p o r t . 
T a k i n g the u n a f f e c t e d f i n d i n g s as a g i v e n , and  
t a k i n g due account of the e f f e c t of the e r r o r s on  
the r e m a i n i n g f i n d i n g s , a c o u r t making the p r e j u d i c e  
i n q u i r y must ask i f the defendant has met the burden  
of showing t h a t the d e c i s i o n reached would  
r e a s o n a b l y l i k e l y have been d i f f e r e n t absent the  
e r r o r s . " 

466 U.S. a t 694-96 (emphasis added). 

A f t e r c a r e f u l l y r e v i e w i n g the a p p l i c a b l e l e g a l a u t h o r i t y , 

the p e t i t i o n , and the c i r c u i t c o u r t ' s o r d e r d e n ying the 

p e t i t i o n , we conclude t h a t a l t h o u g h the c i r c u i t c o u r t ' s o r d e r 

does d e v i a t e somewhat from the s t a n d a r d a r t i c u l a t e d i n 

S t r i c k l a n d , the c i r c u i t c o u r t ' s u l t i m a t e r e s o l u t i o n of the 

c l a i m s was p r o p e r f o r the reasons d i s c u s s e d i n more d e t a i l 

below. 

S c o t t f u r t h e r argues t h a t the c i r c u i t c o u r t e r r e d i n 

c o n s i d e r i n g h i s i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s 

i n d i v i d u a l l y , w i t h o u t a l s o c o n s i d e r i n g the c u m u l a t i v e e f f e c t 
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of the a l l e g e d e r r o r s . However, as t h i s C ourt s t a t e d i n 

Brooks v. S t a t e , 929 So. 2d 491 ( A l a . Crim. App. 2005) : 

"Other s t a t e s and f e d e r a l c o u r t s are not i n 
agreement as t o whether the ' c u m u l a t i v e e f f e c t ' 
a n a l y s i s a p p l i e s t o S t r i c k l a n d c l a i m s . As the 
Supreme Court of N o r t h Dakota n o t e d i n G a r c i a v.  
S t a t e , 678 N.W.2d 568, 578 (N.D. 2004): 

" ' G a r c i a argues t h a t even i f t r i a l 
c o u n s e l ' s i n d i v i d u a l a c t s or o m i s s i o n s are 
i n s u f f i c i e n t t o e s t a b l i s h he was 
p r e j u d i c e d , the c u m u l a t i v e e f f e c t was 
s u b s t a n t i a l enough t o meet S t r i c k l a n d ' s 
t e s t . See W i l l i a m s v. Washington, 59 F.3d 
673, 682 (7th C i r . 1995) ("In making t h i s 
showing, a p e t i t i o n e r may demonstrate t h a t 
the c u m u l a t i v e e f f e c t of c o u n s e l ' s 
i n d i v i d u a l a c t s or o m i s s i o n s was 
s u b s t a n t i a l enough t o meet S t r i c k l a n d ' s 
t e s t " ) ; but see S c o t t v. Jones, 915 F.2d 
1188, 1191 (8th C i r . 1990) ("cumulative 
e r r o r does not c a l l f o r habeas r e l i e f , as 
each habeas c l a i m must s t a n d or f a l l on i t s 
own").' 

"See a l s o H o l l a n d v. S t a t e , 250 Ga. App. 24, 28, 550 
S.E.2d 433, 437 (2001) ('Because the s o - c a l l e d 
c u m u l a t i v e e r r o r d o c t r i n e i s i n a p p l i c a b l e , each 
c l a i m of inadequacy must be examined i n d e p e n d e n t l y 
of o t h e r c l a i m s , u s i n g the two-prong s t a n d a r d of 
S t r i c k l a n d v. Washington.' ( f o o t n o t e omitted) ); C a r l  
v. S t a t e , 234 Ga. App. 61, 65, 506 S.E.2d 207, 212 
(1998) ('Georgia does not r e c o g n i z e the c u m u l a t i v e 
e r r o r r u l e . ' ) ; F i s h e r v. Angelone, 163 F.3d 835, 852 
(4th C i r . 1998) ('Not s u r p r i s i n g l y , i t has l o n g been 
the p r a c t i c e of t h i s C ourt t o i n d i v i d u a l l y a s s e s s 
c l a i m s under S t r i c k l a n d v. Washington, 466 U.S. 668, 
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). See, e.g., 
Hoots v. A l l s b r o o k , 785 F.2d 1214, 1219 (4th C i r . 
1986) ( c o n s i d e r i n g i n e f f e c t i v e a s s i s t a n c e c l a i m s 
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i n d i v i d u a l l y r a t h e r than c o n s i d e r i n g t h e i r 
c u m u l a t i v e i m p a c t . ) . ' ) . 

"We can f i n d no case where Alabama a p p e l l a t e 
c o u r t s have a p p l i e d the c u m u l a t i v e - e f f e c t a n a l y s i s 
t o c l a i m s of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . 
However, the Alabama Supreme Court has h e l d t h a t the 
c u m u l a t i v e e f f e c t of p r o s e c u t o r i a l misconduct 
n e c e s s i t a t e d a new t r i a l i n Ex p a r t e Tomlin, 540 
So.2d 668, 672 ( A l a . 1988) ('We need not d e c i d e 
whether e i t h e r of the two e r r o r s , s t a n d i n g a l o n e , 
would r e q u i r e a r e v e r s a l ; we h o l d t h a t the 
c u m u l a t i v e e f f e c t of the e r r o r s p r o b a b l y a d v e r s e l y 
a f f e c t e d the s u b s t a n t i a l r i g h t s of the defendant and 
s e r i o u s l y a f f e c t e d the f a i r n e s s and i n t e g r i t y of the 
j u d i c i a l p r o c e e d i n g s . ' ) . A l s o , i n Ex p a r t e B r y a n t , 
[951] So. 2d [724] ( A l a . 2002), the Supreme Court 
h e l d t h a t the c u m u l a t i v e e f f e c t of e r r o r s may 
r e q u i r e r e v e r s a l . 

" I f we were t o e v a l u a t e the c u m u l a t i v e e f f e c t of 
the i n e f f e c t i v e a s s i s t a n c e of c o u n s e l c l a i m s , we 
would f i n d t h a t Brooks's s u b s t a n t i a l r i g h t s were not 
i n j u r i o u s l y a f f e c t e d . See B r y a n t and Rule 45, 
Ala.R.App.P." 

929 So. 2d a t 514. See a l s o Lee v. S t a t e , [Ms. CR-07-0054, 

Oct. 9, 2009] So. 3d ( A l a . Crim. App. 2009); Bush v. 

S t a t e , [Ms. CR-03-1902, May 29, 2009] So. 3d ( A l a . 

Crim. App. 2009); and McNabb v. S t a t e , 991 So. 2d 313 ( A l a . 

Crim. App. 2007). Here t o o , even e v a l u a t i n g the c u m u l a t i v e 

e f f e c t of the i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l a l l e g a t i o n s , 

we would f i n d t h a t S c o t t ' s s u b s t a n t i a l r i g h t s had not been 

i n j u r i o u s l y a f f e c t e d . 
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3. 

S c o t t a s s e r t s t h a t summary d e n i a l of h i s i n d i v i d u a l 

i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s was improper. 

a. 

S c o t t a s s e r t s t h a t t r i a l c o u n s e l was i n e f f e c t i v e f o r not 

a d e q u a t e l y i n v e s t i g a t i n g and p r e p a r i n g f o r the case. In h i s 

p e t i t i o n , S c o t t d i s c u s s e d a number of a l l e g e d f a c t s which he 

contends an adequate i n v e s t i g a t i o n would have uncovered, 

i n c l u d i n g e v i d e n c e i n d i c a t i n g t h a t S c o t t and a key w i t n e s s f o r 

the S t a t e had p r e v i o u s l y engaged i n a s e x u a l r e l a t i o n s h i p over 

a p e r i o d of s e v e r a l months and t h a t t h a t w i t n e s s s e t out t o 

frame him f o r the rape and murder because he ended the 

r e l a t i o n s h i p w i t h her; e v i d e n c e from w i t n e s s e s o t h e r than 

S c o t t as t o what S c o t t contends happened on the n i g h t of the 

rape; e v i d e n c e e x p l a i n i n g the presence of S c o t t ' s DNA on the 

l e g of the murder v i c t i m and a t the crime scene; e v i d e n c e 

i n c l u d i n g t h a t S c o t t had never e x h i b i t e d a p r o p e n s i t y f o r 

young g i r l s ; and e v i d e n c e s u g g e s t i n g t h a t the v i c t i m ' s mother 

or someone e l s e may have been i n v o l v e d i n the v i c t i m ' s murder. 

A l t h o u g h he l i s t e d s e v e r a l examples of what he contends 

r e p r e s e n t e d inadequate i n v e s t i g a t i o n , h i s a s s e r t i o n s p r e s e n t 
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l i t t l e more than h y p o t h e t i c a l s c e n a r i o s and c o n c l u s o r y 

a l l e g a t i o n s . He does not i d e n t i f y any w i t n e s s e s who c o u l d 

t e s t i f y t o the f a c t s he c l a i m s would have b e n e f i t t e d him, nor 

does he a s s e r t t h a t any f u r t h e r i n v e s t i g a t i o n would have 

uncovered the w i t n e s s e s or ev i d e n c e he contends was not 

a d e q u a t e l y i n v e s t i g a t e d . Thus, summary d e n i a l of t h i s c l a i m 

was p r o p e r . See Rul e s 32.3, 32.6(b), and 32. 7 ( d ) , 

Ala.R.Crim.P. 

S c o t t next a s s e r t s t h a t c o u n s e l was i n e f f e c t i v e a t t r i a l 

f o r not r e t a i n i n g any e x p e r t s t o a s s i s t i n h i s defense. The 

c i r c u i t c o u r t a d d r e s s e d t h i s c l a i m as f o l l o w s : 

" T h i s c l a i m i s i n s u f f i c i e n t l y p l e a d e d . S c o t t 
f a u l t s t r i a l c o u n s e l f o r not h i r i n g v a r i o u s e x p e r t s 
i n c l u d i n g a DNA e x p e r t , a f o r e n s i c p a t h o l o g i s t , and 
a crime scene i n v e s t i g a t o r . But S c o t t f a i l s t o 
i d e n t i f y any e x p e r t t h a t was bo t h a v a i l a b l e t o 
t e s t i f y and t h a t t r i a l c o u n s e l r e a s o n a b l y s h o u l d 
have been aware o f , and f a i l s t o s t a t e d e f i n i t e l y 
t h a t any e x p e r t would have p r o v i d e d any s p e c i f i c 
t e s t i m o n y t h a t t h i s Court c o u l d e v a l u a t e f o r i t s 
p o t e n t i a l t o change the r e s u l t g i v e n the 
overwhelming e v i d e n c e of S c o t t ' s g u i l t . Though 
S c o t t c l a i m s an e x p e r t would have s u p p o r t e d h i s 
t h e o r y t h a t DNA c o u l d have t r a n s f e r r e d from the 
couch t o the v i c t i m ' s t h i g h , he f a i l s t o demonstrate 
t h a t such t e s t i m o n y would have been d i f f e r e n t from 
t h a t e l i c i t e d from Ms. Roland on t h i s i s s u e . (R. 
741-47) A c c o r d i n g l y , S c o t t has f a i l e d t o p l e a d 
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s u f f i c i e n t f a c t s t o prove d e f i c i e n t performance or 
p r e j u d i c e under S t r i c k l a n d . " 

(C. 16-17.) The c i r c u i t c o u r t ' s f i n d i n g s are s u p p o r t e d by the 

r e c o r d , and we adopt them f o r purposes of t h i s o p i n i o n . 

Because S c o t t f a i l e d t o meet h i s burden of p l e a d i n g , summary 

d e n i a l of t h i s c l a i m was p r o p e r . 

S c o t t next avers t h a t t r i a l c o u n s e l was i n e f f e c t i v e f o r 

not a d e q u a t e l y i n v e s t i g a t i n g S c o t t ' s competency t o s t a n d 

t r i a l , f o r not p r e s e n t i n g adequate argument a t the h e a r i n g on 

S c o t t ' s competency, and f o r nor s e e k i n g an a d d i t i o n a l h e a r i n g 

on S c o t t ' s competency i n l i g h t of h i s b e h a v i o r a t t r i a l . 

In i t s o r d e r d e n y ing the p e t i t i o n , the c i r c u i t c o u r t 

found: 

" T h i s c l a i m i s i n s u f f i c i e n t l y p l e a d e d . Though 
S c o t t c l a i m s c o u n s e l f a i l e d t o note d i s c r e p a n c i e s 
between Dr. Nagi's r e p o r t and h i s t e s t i m o n y , t h e r e 
was, i n f a c t , no i n c o n s i s t e n c y . S c o t t a l l e g e s t h a t 
Dr. Nagi's r e p o r t found ' P s y c h o s i s , NOS (not 
o t h e r w i s e s p e c i f i e d ) and P o l y s u b s t a n c e Dependence.' 
(Pet. a t p a r a . 140) And a t the h e a r i n g , Dr. Nagi 
t e s t i f i e d t h a t S c o t t had ' p e r s o n a l i t y d i s o r d e r ' and 
'was under the i n f l u e n c e ' of drugs, but t h a t h i s 
symptoms were not a r e c o g n i z e d mental i l l n e s s , much 
l e s s one t h a t would p r e v e n t a f i n d i n g of competency. 
(R. 64-69) Much of the c l a i m i s an a t t a c k on the 
c o r r e c t n e s s of Dr. N a g i ' s c o n c l u s i o n s based on 
e v i d e n c e e l i c i t e d a t the h e a r i n g . (Pet. a t p a r a . 
141-54) S c o t t ' s a l l e g a t i o n s t h a t Dr. Nagi s u f f e r e d 
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a c o n f l i c t of i n t e r e s t are unsupported by the 
r e c o r d , and the p e t i t i o n n e i t h e r s t a t e s how t r i a l 
c o u n s e l s h o u l d have l e a r n e d of the a l l e g e d c o n f l i c t 
nor how i t s h o u l d have p r e s e n t e d e v i d e n c e of t h i s 
c o n f l i c t . (Pet. a t p a r a . 151) Though S c o t t makes 
a number of c o n c l u s o r y a l l e g a t i o n s t h a t c e r t a i n 
e v i d e n c e suggests he was incompetent t o s t a n d t r i a l , 
he p r o v i d e s no e x p l a n a t i o n of how those o p i n i o n s 
c o u l d have been p r e s e n t e d t o the c o u r t . S c o t t f a i l s 
t o i d e n t i f y s p e c i f i c q u e s t i o n s t h a t t r i a l c o u n s e l 
s h o u l d have asked, or t o a l l e g e what answers these 
q u e s t i o n s would have e l i c i t e d t h a t would have 
a f f e c t e d the C o u r t ' s d e c i s i o n . A c c o r d i n g l y , S c o t t 
has f a i l e d t o p l e a d s u f f i c i e n t f a c t s t o prove 
d e f i c i e n t performance or p r e j u d i c e under 
S t r i c k l a n d . " 

(C. 20-21.) The c i r c u i t c o u r t f u r t h e r s t a t e d , w i t h r e g a r d t o 

S c o t t ' s c o n t e n t i o n t h a t c o u n s e l s h o u l d have sought a second 

competency h e a r i n g : 

"The f a c t s p l e a d e d f a i l t o demonstrate t h a t i t was 
unreasonable not t o ask f o r a second competency 
h e a r i n g . Furthermore, the f a c t s a l l e g e d , even i f 
taken as t r u e , do not demonstrate a r e a s o n a b l e 
p r o b a b i l i t y t h a t , had t r i a l c o u n s e l sought a second 
competency d e t e r m i n a t i o n , the c o u r t would have 
reached a d i f f e r e n t c o n c l u s i o n . The S t a t e conceded 
t h a t S c o t t made s e v e r a l o u t b u r s t s and statements a t 
t r i a l , and t h a t he adamantly d i s a g r e e d w i t h c o u n s e l 
as t o how h i s defense s h o u l d be p r e s e n t e d . T h i s 
conduct does not demonstrate l a c k of competency, and 
i n d e e d i s c o n s i s t e n t w i t h numerous p r e v i o u s c a p i t a l 
d efendants who were s i m i l a r l y competent t o s t a n d 
t r i a l . E.g., Matthews v. S t a t e , 671 So. 2d 146, 
147-48 ( A l a . Crim. App. 1995) ( f i n d i n g t h a t 
defendant f a i l e d t o r a i s e r e a s o n a b l e doubt as t o h i s 
competency t o s t a n d t r i a l n o t w i t h s t a n d i n g t h a t he 
r e f u s e d t o a c c e p t the S t a t e ' s p l e a o f f e r , d e c i d e d t o 
t e s t i f y a t t r i a l a g a i n s t the a d v i c e of c o u n s e l , and 
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made d i s r e s p e c t f u l comments t o the t r i a l judge a t 
h i s s e n t e n c i n g h e a r i n g ) ; Brown v. S t a t e , [982 So. 2d 
565] ( A l a . Crim. App. Apr. 28, 2006) ( f i n d i n g no 
p r e j u d i c e from c a p i t a l d efendant's removal from 
t r i a l f o r two days because h i s o u t b u r s t s were 
d i s t r a c t i n g the j u r y and defense c o u n s e l ) ; Clemons  
v. S t a t e , 720 So. 2d 961 ( A l a . Crim. App. 1996) 
( f i n d i n g no e r r o r i n removing c a p i t a l defendant from 
a t r i a l who was ' d i s r u p t i v e , d i s o r d e r l y , and 
u n c o o p e r a t i v e , ' i n c l u d i n g e x c l a i m i n g i n f r o n t of the 
j u r y t h a t he had a l r e a d y been c o n v i c t e d i n f e d e r a l 
c o u r t and wanted t o f i r e h i s a t t o r n e y s ) . Indeed, 
S c o t t ' s a c t i v e i n t e r e s t i n the d e t a i l s of the t r i a l 
d emonstrates t h a t he was aware of what was g o i n g on 
and was a t t e m p t i n g t o a i d h i s a t t o r n e y s i n the 
r e p r e s e n t a t i o n . " 

(C. 22-23.) 

The c i r c u i t c o u r t ' s f i n d i n g s are s u p p o r t e d by the r e c o r d , 

and we adopt them f o r purposes of t h i s o p i n i o n . S c o t t f a i l e d 

t o meet h i s burden of p l e a d i n g , and summary d e n i a l of t h i s 

c l a i m was p r o p e r . 

S c o t t a l s o argues t h a t t r i a l c o u n s e l was i n e f f e c t i v e f o r 

not c h a l l e n g i n g the c o n s o l i d a t i o n of the charges a t t r i a l . 

On d i r e c t a p p e a l , t h i s C ourt t h o r o u g h l y a d d r e s s e d the 

p r o p r i e t y of t r y i n g the t h r e e charges i n a s i n g l e t r i a l , as 

f o l l o w s : 

" S c o t t next argues t h a t the t r i a l c o u r t e r r e d 
when i t f a i l e d t o se v e r the c a p i t a l - m u r d e r charges 
i n v o l v i n g Latonya Sager from rape and attempted-
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murder charges i n v o l v i n g L a n d r i s W r i g h t . He c l a i m s 
t h a t the charges were i m p r o p e r l y j o i n e d f o r t r i a l 
and t h a t he was p r e j u d i c e d as a r e s u l t of h a v i n g t o 
defend a g a i n s t the m u l t i p l e charges i n a s i n g l e 
t r i a l . 

" S c o t t was charged i n t h r e e i n d i c t m e n t s . One 
i n d i c t m e n t charged two counts of c a p i t a l murder f o r 
the death of Latonya Sager -- one count f o r the 
i n t e n t i o n a l murder of a c h i l d under the age of 14 
years and one count f o r i n t e n t i o n a l murder d u r i n g 
the course o f , or d u r i n g an attempt t o commit, rape. 
In a second i n d i c t m e n t , S c o t t was charged w i t h one 
count of rape and one count of attempted murder f o r 
h i s a s s a u l t on L a n d r i s W r i g h t . The t h i r d i n d i c t m e n t 
charged him w i t h b u r g l a r y f o r S c o t t ' s u n a u t h o r i z e d 
e n t r y i n t o Gladys Smith's r e s i d e n c e . On J u l y 28, 
2000, the S t a t e f i l e d a motion p u r s u a n t t o Rule 13, 
Ala.R.Crim.P., s e e k i n g c o n s o l i d a t i o n of the 
o f f e n s e s . The S t a t e argued t h a t the a c t i o n s were 
p a r t of a common p l a n or scheme, t h a t t h e y were 
connected, and t h a t they were of the same or s i m i l a r 
c h a r a c t e r . (C. 466-67.) The t r i a l c o u r t g r a n t e d 
the motion. On the morning of t r i a l , S c o t t o b j e c t e d 
t o the c o n s o l i d a t i o n of the cases and r e q u e s t e d t h a t 
the t r i a l c o u r t s e v e r the c a p i t a l charges from the 
n o n c a p i t a l charges. (R. 9 7 . ) 3 The t r i a l c o u r t 
s t a t e d t h a t the cases would remain c o n s o l i d a t e d f o r 
t r i a l . 

" J o i n d e r of o f f e n s e s i s governed by Rule 
1 3 . 3 ( a ) , Ala.R.Crim.P., which p r o v i d e s , i n r e l e v a n t 
p a r t : 

"'Two or more o f f e n s e s may be j o i n e d i n an 
i n d i c t m e n t , i n f o r m a t i o n , or c o m p l a i n t , i f 
they: 

"'(1) Are of the same or s i m i l a r 
c h a r a c t e r ; or 
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i n 

"'(2) Are based on the same conduct or 
are o t h e r w i s e connected i n t h e i r 
commission; or 

"'(3) Are a l l e g e d t o have been p a r t of 
a common scheme or p l a n . ' 

"Rule 1 3 . 3 ( c ) , Ala.R.Crim.P., p r o v i d e s , 
r e l e v a n t p a r t : 

" ' I f o f f e n s e s or defendants are charged i n 
s e p a r a t e i n d i c t m e n t s , i n f o r m a t i o n s , or 
c o m p l a i n t s , the c o u r t on i t s own i n i t i a t i v e 
or on motion of e i t h e r p a r t y may o r d e r t h a t 
the charges be t r i e d t o g e t h e r or t h a t the 
defendants be j o i n e d f o r the purposes of 
t r i a l i f the o f f e n s e s or the de f e n d a n t s , as 
the case may be, c o u l d have been j o i n e d i n 
a s i n g l e i n d i c t m e n t , i n f o r m a t i o n , or 
c o m p l a i n t . ' 

"Rule 1 3 . 4 ( a ) , Ala.R.Crim.P., p r o v i d e s t h a t i f 
the defendant i s p r e j u d i c e d by the j o i n d e r of 
o f f e n s e s the c o u r t may g r a n t a seve r a n c e . ' I t i s 
o n l y the most c o m p e l l i n g p r e j u d i c e t h a t w i l l be 
s u f f i c i e n t t o show the c o u r t abused i t s d i s c r e t i o n 
i n not g r a n t i n g a se v e r a n c e . U n i t e d S t a t e s v.  
Pere z , 489 F.2d 51, 65 (5th C i r . 1973), c e r t . 
d e n i e d , 417 U.S. 945, 94 S.Ct. 3067, 41 L.Ed.2d 664 
(1974). A mere showing of some p r e j u d i c e i s not 
enough.' Ex p a r t e H i n t o n , 548 So. 2d 562, 566 ( A l a . 
1989). 

" S c o t t argues i n t h i s C o u r t , as he d i d i n the 
t r i a l c o u r t , t h a t the charges i n v o l v i n g Latonya 
Sager s h o u l d not have been c o n s o l i d a t e d w i t h the 
charges i n v o l v i n g L a n d r i s Wright because, he argues, 
the cases were not of the same or s i m i l a r c h a r a c t e r , 
t h e y were not based on the same conduct or were 
o t h e r w i s e connected, and they were not p a r t of a 
common p l a n or scheme. The S t a t e argues t h a t the 
t r i a l c o u r t c o r r e c t l y g r a n t e d the motion t o j o i n the 
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cases because the o f f e n s e s s h a r e d s u f f i c i e n t 
s i m i l a r i t i e s and because S c o t t f a i l e d t o demonstrate 
any p r e j u d i c e . We agree w i t h the S t a t e . 

"In Lewis v. S t a t e , 889 So. 2d 623 ( A l a . Crim. 
App. 2003), t h i s Court c o n s i d e r e d whether c a p i t a l -
murder charges had been p r o p e r l y j o i n e d f o r t r i a l 
w i t h n o n c a p i t a l murder charges. A f t e r d i s c u s s i n g 
the r e l e v a n t p r i n c i p l e s r e g a r d i n g j o i n d e r , we 
determined t h a t the t r i a l c o u r t had not e r r e d i n 

"'The c o n s o l i d a t i o n of the n o n c a p i t a l 
o f f e n s e s and the c a p i t a l o f f e n s e s i n t h i s 
case was p r o p e r because the crimes were of 
a s i m i l a r c h a r a c t e r and because e v i d e n c e of 
each crime would have been a d m i s s i b l e i n a 
t r i a l f o r the o t h e r s as ev i d e n c e of a 
common p l a n , scheme, or d e s i g n , of Lewis's 
i n t e n t , and of Lewis's motive. The crimes 
were s i m i l a r i n t h a t each o c c u r r e d i n 
Ba l d w i n County near where Lewis l i v e d ; each 
i n v o l v e d a young female v i c t i m w i t h brown 
h a i r ; each i n v o l v e d a murder, robbery, 
rape, and k i d n a p p i n g or an attempt t h e r e o f ; 
and, i n each case, Lewis used or p l a n n e d t o 
use a k n i f e . Each crime would have been 
a d m i s s i b l e i n the t r i a l of the o t h e r s as 
evi d e n c e of a common p l a n , scheme, or 
d e s i g n — t o kidnap, rape, rob, and murder 
young women w i t h brown h a i r who resembled 
and/or reminded Lewis of h i s e x - w i f e Lena 
-- and of Lewis's i n t e n t and moti v e . ' 

"889 So. 2d a t 661-62. 

"The cases a g a i n s t S c o t t were p r o p e r l y j o i n e d 
f o r many of the reasons we found t o a p p l y i n Lewis . 
The crimes were s i m i l a r i n t h a t each v i c t i m was 
a c q u a i n t e d w i t h S c o t t . Each v i c t i m was a young 
b l a c k g i r l . 4 The crime scenes were a p p r o x i m a t e l y 10 
m i l e s a p a r t and the crimes were committed w i t h i n a 
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few hours of each o t h e r . In each i n c i d e n t , S c o t t 
raped or attempted t o rape the v i c t i m and he 
p h y s i c a l l y a s s a u l t e d the v i c t i m s by c h o k i n g and/or 
s u f f o c a t i n g them. Evidence from the f i r s t crime 
scene was found a t the second crime scene, and the 
p o l i c e used e v i d e n c e from the second crime scene t o 
connect S c o t t t o the death of Latonya Sager. 
F i n a l l y , S c o t t t o l d h i s second rape v i c t i m t h a t he 
had k i l l e d a g i r l e a r l i e r t h a t e v e n i n g . The 
r e q u i r e m e n t s of Rule 1 3 . 3 ( a ) , Ala.R.Crim.P., were 
f u l l y s a t i s f i e d h ere. S c o t t has not demonstrated 
any c o m p e l l i n g p r e j u d i c e as the r e s u l t of the 
j o i n d e r . 

"FN 3 Defense c o u n s e l s t a t e d t h a t he was 'renewing' 
the o b j e c t i o n t o c o n s o l i d a t i o n , but we f i n d no 
r e c o r d of an o b j e c t i o n p r i o r t o the f i r s t day of 
t r i a l . 

"FN 4 Latonya Sager was 10 years o l d . L a t r i c e 
W r i g h t ' s date of b i r t h i s not i n the r e c o r d but she 
t e s t i f i e d a t the t r i a l t h a t she was 20 years o l d , 
and the t r i a l was h e l d t h r e e years a f t e r the crimes 
were committed. T h e r e f o r e , she was a p p r o x i m a t e l y 17 
years o l d a t the time of the c r i m e . " 

937 So. 2d a t 1078-80. In i t s o r d e r summarily denying 

S c o t t ' s Rule 32 p e t i t i o n , the c i r c u i t c o u r t quoted e x t e n s i v e l y 

from t h i s C o u r t ' s o p i n i o n on d i r e c t - a p p e a l , and then found: 

"Though S c o t t c l a i m s c o u n s e l f a i l e d t o make the d e t a i l e d 

arguments t h a t would have r e s u l t e d i n a d i f f e r e n t d e c i s i o n , 

the p e t i t i o n f a i l s t o p r o v i d e any arguments t h a t undermine the 

r e l i a b i l i t y of the h o l d i n g of the Court of C r i m i n a l A p p e a l s . " 

(C. 27.) The c i r c u i t c o u r t ' s c o n c l u s i o n i s c o r r e c t . S c o t t 

33 



CR-06-2233 

a s s e r t e d i n h i s p e t i t i o n t h a t c o u n s e l s h o u l d have argued the 

c r o s s - a d m i s s i b i l i t y t e s t f o r j o i n d e r and t h a t he would be 

s u b s t a n t i a l l y p r e j u d i c e d by the j o i n d e r ; however, those 

u n d e r l y i n g f a c t o r s were c o n s i d e r e d and a d d r e s s e d i n t h i s 

C o u r t ' s o p i n i o n on d i r e c t a p p e a l . Thus, he f a i l e d t o meet h i s 

burden of p l e a d i n g s u f f i c i e n t l y and w i t h s p e c i f i c i t y f a c t s t o 

e s t a b l i s h e i t h e r prong of the S t r i c k l a n d t e s t . T h e r e f o r e , 

summary d e n i a l of t h i s c l a i m was p r o p e r . 

e. 

S c o t t f u r t h e r contends t h a t c o u n s e l was i n e f f e c t i v e a t 

t r i a l f o r not e x p l o i t i n g what he says were h o l e s i n the 

S t a t e ' s case. S c o t t ' s a s s e r t i o n s are d i r e c t e d toward the 

a l l e g e d i n c o n s i s t e n c i e s i n the rape v i c t i m ' s t e s t i m o n y t h a t 

her r a p i s t f o r c e d her t o b a t h i n v i n e g a r and poured " g l i t t e r 

l o t i o n " i n her v a g i n a , y e t no p h y s i c a l e v i d e n c e of e i t h e r 

substance was d i s c o v e r e d . S c o t t a s s e r t s t h a t the v i c t i m 

s h o u l d have been f u r t h e r q u e s t i o n e d about her c l a i m t h a t the 

g l i t t e r was poured i n her v a g i n a a f t e r the a l l e g e d v i n e g a r 

b a t h t o r e b u t t e s t i m o n y t h a t the v i n e g a r would have washed 

away p h y s i c a l e v i d e n c e ; t h a t w i t n e s s e s were not asked whether 

they s m e l l e d e i t h e r substance a t the scene or t e s t e d the bed 
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sheet or items i n the bathroom f o r those s u b s t a n c e s ; t h a t a 

d e t e c t i v e was not c a l l e d t o a f f i r m h i s statements t o S c o t t 

d u r i n g S c o t t ' s i n t e r r o g a t i o n t h a t v i n e g a r would not wash away 

ev i d e n c e of rape; and t h a t the S t a t e ' s DNA e x p e r t was not 

c o n f r o n t e d w i t h the d e t e c t i v e ' s comment which S c o t t s a i d 

impeached the e x p e r t ' s t e s t i m o n y . 

In i t s o r d e r summarily denying the p e t i t i o n , the c i r c u i t 

c o u r t found: 

"Though S c o t t f a u l t s c o u n s e l f o r not c h a l l e n g i n g 
W right f o r her f a i l u r e t o mention the l o t i o n on 
September 11, the r e c o r d shows t h a t c o u n s e l d i d ask 
her about the l o t i o n , and t h a t she s p e c i f i c a l l y 
t e s t i f i e d t h a t she t o l d the d e t e c t i v e s about the 
l o t i o n t h a t day a t the h o s p i t a l . (R. 432.) 
D e t e c t i v e C l a r k and DNA e x p e r t R o l a n d were b o t h 
asked about the f a i l u r e t o f i n d the l o t i o n (R. 
726-27), but S c o t t p e r s i s t s t h a t c o u n s e l s h o u l d have 
somehow 'pursue[d] the m a t ter f u r t h e r ' t o b e l e a g u e r 
the p o i n t t h a t no l o t i o n was found. S i m i l a r l y , 
though S c o t t makes much of the f a c t t h a t no semen 
was found even though S c o t t raped Wright a g a i n a f t e r 
the use of the v i n e g a r , the S t a t e e x p e r t p r o v i d e d 
a l t e r n a t i v e e x p l a n a t i o n s as t o why no semen was 
found, i n c l u d i n g t h a t S c o t t would l i k e l y have 
produced much l e s s g i v e n t h a t he had e j a c u l a t e d 
s e v e r a l times i n the p r e c e d i n g hours, and t h a t semen 
i s sometimes s i m p l y not found. (R. 748-51.) Though 
the p e t i t i o n f a u l t s c o u n s e l f o r not a s k i n g Wright 
how S c o t t 'might know where t o f i n d a b o t t l e of 
v i n e g a r , l e t a l o n e be aware of i t s c l e a n s i n g 
p o t e n t i a l ' (Pet. a t p a r a . 125), i t i s obvious t h a t 
such q u e s t i o n s would have been improper, as t h e y 
would have c a l l e d f o r s p e c u l a t i o n from the w i t n e s s . 
The f a c t s a l l e g e d do not demonstrate t h a t t r i a l 
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c o u n s e l was c o n s t i t u t i o n a l l y d e f i c i e n t f o r not 
a s k i n g the p r e c i s e f o r m u l a t i o n s of l o t i o n and 
v i n e g a r q u e s t i o n s t h a t S c o t t p r o f f e r s , nor t h a t such 
q u e s t i o n s would have changed the r e s u l t . Q u i t e 
s i m p l y , c o u n s e l r e p e a t e d l y q u e s t i o n e d w i t n e s s e s 
about the l o t i o n and v i n e g a r , but those q u e s t i o n s 
d i d not s u f f i c i e n t l y undermine W r i g h t ' s t e s t i m o n y 
and the o t h e r e v i d e n c e t h a t a rape o c c u r r e d . " 
(Footnote omitted) 

(C. 18-19.) 

There i s always something more t h a t " c o u l d " have been 

done by c o u n s e l a t t r i a l . See Lawhorn v. S t a t e , 756 So. 2d 

971, 980 ( A l a . Crim. App. 1999) ("'Even the b e s t c r i m i n a l 

defense a t t o r n e y s would not defend a p a r t i c u l a r c l i e n t i n the 

same way.'" ( q u o t i n g S t r i c k l a n d , 466 U.S. a t 689). However, 

we cannot say t h a t the a d d i t i o n a l q u e s t i o n s S c o t t now contends 

s h o u l d have been asked, as p l e a d e d i n the p e t i t i o n , meet the 

burden of p l e a d i n g b o t h prongs of the S t r i c k l a n d t e s t . 

T h e r e f o r e , summary d e n i a l of t h i s c l a i m was p r o p e r . 

S c o t t c l a i m s t h a t c o u n s e l was i n e f f e c t i v e a t t r i a l f o r 

not c h a l l e n g i n g two p r o s p e c t i v e j u r o r s f o r cause. A c c o r d i n g 

t o S c o t t , one p r o s p e c t i v e j u r o r knew the f a t h e r of one of the 

v i c t i m s and the o t h e r p r o s p e c t i v e j u r o r d i s c l o s e d d u r i n g v o i r 
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d i r e t h a t she had been raped by her u n c l e when she was 10 

years o l d . 

S c o t t a v e rs t h a t the f i r s t p r o s p e c t i v e j u r o r a c t u a l l y 

s e r v e d on the j u r y but s h o u l d have been c h a l l e n g e d f o r cause 

because she r e c o g n i z e d the f a t h e r of one of the v i c t i m s as 

someone who l i v e d i n her community and e x p r e s s e d s u r p r i s e when 

she l e a r n e d he was the v i c t i m ' s f a t h e r . However, as the 

c i r c u i t c o u r t found i n i t s o r d e r d e n y ing the p e t i t i o n , and 

S c o t t even conceded i n h i s p e t i t i o n , the j u r o r i n d i c a t e d t h a t 

she d i d not p e r s o n a l l y know the v i c t i m ' s f a t h e r and had o n l y 

met him i n the community. S c o t t does not a l l e g e t h a t the 

j u r o r was i m p a r t i a l , and, f u r t h e r , the c i r c u i t c o u r t found i n 

i t s o r d e r d e n y ing the p e t i t i o n t h a t a c h a l l e n g e f o r cause as 

t o t h i s p r o s p e c t i v e j u r o r on t h i s ground would have been 

d e n i e d . With r e g a r d t o the second complained-of p r o s p e c t i v e 

j u r o r , the c i r c u i t c o u r t n oted i n i t s o r d e r d e n y ing the 

p e t i t i o n t h a t the j u r o r i n d i c a t e d d u r i n g v o i r d i r e t h a t she 

c o u l d be i m p a r t i a l , and the r e c o r d on d i r e c t a p p e a l s u p p o r t s 

t h i s f i n d i n g . 

S c o t t d i d not p l e a d any f a c t s i n h i s p e t i t i o n t o meet h i s 

burden of p l e a d i n g e i t h e r prong of the S t r i c k l a n d t e s t as t o 
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c o u n s e l ' s f a i l u r e t o c h a l l e n g e e i t h e r of these p r o s p e c t i v e 

j u r o r s f o r cause. Even t a k i n g the a s s e r t i o n s i n the p e t i t i o n 

as t r u e , t h e r e i s n o t h i n g t o i n d i c a t e t h a t a c h a l l e n g e f o r 

cause s h o u l d have been g r a n t e d as t o e i t h e r p r o s p e c t i v e j u r o r . 

" [ C ] o u n s e l c o u l d not be i n e f f e c t i v e f o r f a i l i n g t o r a i s e a 

b a s e l e s s o b j e c t i o n . " Bearden v. S t a t e , 825 So. 2d 868, 872 

( A l a . Crim. App. 2001). F u r t h e r , one of the p r o s p e c t i v e 

j u r o r s was removed w i t h a peremptory s t r i k e , and S c o t t d i d not 

p l e a d any f a c t s i n d i c a t i n g e i t h e r t h a t the j u r y s e a t e d was 

p a r t i a l or i d e n t i f y any j u r o r who would have been removed v i a 

a peremptory c h a l l e n g e had he not used t h a t c h a l l e n g e removing 

the complained-of j u r o r . I t i s c l e a r from the fa c e of the 

p e t i t i o n t h a t S c o t t f a i l e d t o p l e a d s u f f i c i e n t f a c t s 

s u p p o r t i n g the p r e j u d i c e prong of the S t r i c k l a n d t e s t . 

T h e r e f o r e , summary d e n i a l of t h i s c l a i m was p r o p e r . 

g. 

S c o t t a l s o contends t h a t t r i a l c o u n s e l was i n e f f e c t i v e 

w i t h r e g a r d t o the i n c i d e n t d u r i n g t r i a l when the t r i a l c o u r t 

had S c o t t d i s c u s s w i t h f a m i l y members o u t s i d e the presence of 

h i s a t t o r n e y whether t o c a l l c e r t a i n w i t n e s s e s a t t r i a l . 

S p e c i f i c a l l y , S c o t t avers t h a t i f he waived h i s r i g h t t o 
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communicate w i t h c o u n s e l as t o the u n d e r l y i n g s u b s t a n t i v e 

c l a i m , then t r i a l c o u n s e l was i n e f f e c t i v e f o r a l l o w i n g t h a t 

w a i v e r . 

The c i r c u i t c o u r t d e n i e d t h i s c l a i m as f o l l o w s : 

" T h i s c l a i m i s m e r i t l e s s . The Court a l l o w e d 
S c o t t t o c o n s u l t w i t h h i s f a m i l y about h i s d e c i s i o n 
t o defend a g a i n s t the charges ( e i t h e r by t e s t i f y i n g 
h i m s e l f , p r e s e n t i n g o t h e r w i t n e s s e s , or b o t h ) . I t 
i s apparent from the r e c o r d t h a t f a m i l y members 
c o n s u l t e d i n accordance w i t h t r i a l c o u n s e l ' s w i s h e s , 
i n an attempt t o c o n v i n c e S c o t t not t o t e s t i f y . 
T r i a l c o u n s e l f i r s t r a i s e d the i d e a of S c o t t t a l k i n g 
t o h i s f a m i l y , i n f o r m i n g the C o u r t t h a t h i s f a m i l y 
a l s o opposed the i d e a of c a l l i n g the defense 
w i t n e s s e s , and i n p a r t i c u l a r opposed the i d e a of 
S c o t t t a k i n g the s t a n d . (R. 793-94.) Counsel even 
s p e c i f i c a l l y r e q u e s t e d t h a t S c o t t ' s aunt be brought 
i n because she had watched most of the t r i a l . (R. 
799-800.) When the Court asked t h a t the defendant 
go t o another room t o speak w i t h h i s f a m i l y away 
from the l a w y e r s and the C o u r t , t r i a l c o u n s e l d i d 
not o b j e c t . (R. 809-10.) These f a c t s do not 
i m p l i c a t e the S i x t h Amendment because S c o t t had f u l l 
b e n e f i t of c o n s u l t a t i o n w i t h h i s c o u n s e l b e f o r e 
making h i s defense d e c i s i o n s . In a d d i t i o n t o the 
c o n s u l t a t i o n s t h a t o c c u r r e d b e f o r e the f a m i l y 
c o n f e r e n c e , the c o u r t gave t r i a l c o u n s e l s e v e r a l 
more hours t o a d v i s e h i s c l i e n t on which w i t n e s s e s 
t o c a l l a f t e r the f a m i l y c o n f e r e n c e but b e f o r e 
resuming the h e a r i n g . (R. 817.) 

" S c o t t a l s o f a i l s t o e s t a b l i s h p r e j u d i c e . 
Indeed, the r e c o r d suggests t h a t S c o t t ' s 
c o n s u l t a t i o n w i t h h i s f a m i l y brought h i s d e s i r e s 
more i n l i n e w i t h defense c o u n s e l ' s a d v i c e ; when 
S c o t t r e t u r n e d , he announced t h a t he no l o n g e r 
wanted t o c a l l s e v e r a l w i t n e s s e s t o t e s t i f y , 
i n c l u d i n g h i m s e l f . (R. 812-813.)" 
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(C. 31-33.) The r e c o r d on d i r e c t a p p e a l s u p p o r t s the c i r c u i t 

c o u r t ' s f i n d i n g s , and we adopt them as p a r t of t h i s o p i n i o n . 

I t i s c l e a r from the d i r e c t - a p p e a l r e c o r d t h a t S c o t t ' s t r i a l 

c o u n s e l and S c o t t were i n disagreement as t o whether t o c a l l 

c e r t a i n w i t n e s s e s and whether S c o t t s h o u l d t e s t i f y . The 

d i r e c t a p p e a l r e c o r d a l s o i n d i c a t e s t h a t the t r i a l c o u r t 

i n s t r u c t e d S c o t t t o d i s c u s s the ma t t e r w i t h two of h i s f a m i l y 

members o u t s i d e of the presence of defense c o u n s e l a f t e r 

a s c e r t a i n i n g t h a t the f a m i l y members agreed w i t h defense 

c o u n s e l ' s a d v i c e t h a t S c o t t not t e s t i f y and t h a t the w i t n e s s e s 

not be c a l l e d a t t r i a l . A d d i t i o n a l l y , as we h e l d i n P a r t 

I I I . B . of t h i s o p i n i o n , S c o t t ' s S i x t h Amendment r i g h t t o 

c o u n s e l was not i m p l i c a t e d by the u n d e r l y i n g events a t t r i a l . 

Thus, S c o t t i s not e n t i t l e d t o any r e l i e f on h i s c l a i m t h a t 

t r i a l c o u n s e l was i n e f f e c t i v e i n t h i s r e g a r d . 

D. 

S c o t t f u r t h e r argues t h a t c o u n s e l was i n e f f e c t i v e a t the 

p e n a l t y phase of h i s t r i a l . 

"When r e v i e w i n g c l a i m s of i n e f f e c t i v e a s s i s t a n c e 
of c o u n s e l d u r i n g the p e n a l t y phase of a c a p i t a l 
t r i a l we a p p l y the f o l l o w i n g l e g a l s t a n d a r d s . 

"'When the i n e f f e c t i v e a s s i s t a n c e c l a i m 
r e l a t e s t o the s e n t e n c i n g phase of the 
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the 
of 

t r i a l , the s t a n d a r d i s whether t h e r e i s "a 
r e a s o n a b l e p r o b a b i l i t y t h a t , absent the 
e r r o r s , the s e n t e n c e r -- i n c l u d i n g an 
a p p e l l a t e c o u r t , t o the e x t e n t i t 
i n d e p e n d e n t l y reweighs the e v i d e n c e -¬
would have c o n c l u d e d t h a t the b a l a n c e of 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s 
d i d not w a r r a n t death." S t r i c k l a n d [v.  
Washington], 466 U.S. [668,] a t 695, 104 
S.Ct. [2052,] a t 2069 [ ( 1 9 8 4 ) ] . ' 

" S t a f f o r d v. S a f f l e , 34 F.3d 1557, 1564 (10th C i r . 
1994). 

"In Wiggins v. Smith, 539 U.S. 510 (2003), 
U n i t e d S t a t e s Supreme Court i n r e v i e w i n g a c l a i m 
i n e f f e c t i v e a s s i s t a n c e of c o u n s e l a t the p e n a l t y 
phase of a c a p i t a l t r i a l , s t a t e d : 

" ' I n S t r i c k l a n d [v. Washington, 466 U.S. 
668 (1984)], we made c l e a r t h a t , t o 
e s t a b l i s h p r e j u d i c e , a "defendant must show 
t h a t t h e r e i s a r e a s o n a b l e p r o b a b i l i t y 
t h a t , but f o r c o u n s e l ' s u n p r o f e s s i o n a l 
e r r o r s , the r e s u l t of the p r o c e e d i n g would 
have been d i f f e r e n t . A r e a s o n a b l e 
p r o b a b i l i t y i s a p r o b a b i l i t y s u f f i c i e n t t o 
undermine c o n f i d e n c e i n the outcome." I d . , 
at 694. In a s s e s s i n g p r e j u d i c e , we reweigh 
the e v i d e n c e i n a g g r a v a t i o n a g a i n s t the 
t o t a l i t y of a v a i l a b l e m i t i g a t i n g e v i d e n c e . ' 

"539 U.S. a t 534. 

"'"The r e a s o n a b l e n e s s of 
c o u n s e l ' s i n v e s t i g a t i o n and 
p r e p a r a t i o n f o r the p e n a l t y 
phase, of c o u r s e , o f t e n depends 
c r i t i c a l l y upon the i n f o r m a t i o n 
s u p p l i e d by the defendant. E.g. 
Commonwealth v. U d e r r a , 550 Pa. 
389, 706 A.2d 334, 340-41 (1998) 
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( c o l l e c t i n g c a s e s ) . Counsel 
cannot be found i n e f f e c t i v e f o r 
f a i l i n g t o i n t r o d u c e i n f o r m a t i o n 
u n i q u e l y w i t h i n the knowledge of 
the defendant and h i s f a m i l y 
which i s not p r o v i d e d t o 
c o u n s e l . " ' 

"Waldrop v. S t a t e , 987 So. 2d 1186, 1195 ( A l a . Crim. 
App. 2007), q u o t i n g Commonwealth v. Bond, 572 Pa. 
588, 609-10, 819 A.2d 33, 45-46 (2002). 

"'"A defense a t t o r n e y i s not r e q u i r e d 
t o i n v e s t i g a t e a l l l e a d s , however, and 
'there i s no p e r se r u l e t h a t e v i d e n c e of 
a c r i m i n a l defendant's t r o u b l e d c h i l d h o o d 
must always be p r e s e n t e d as m i t i g a t i n g 
e v i d e n c e i n the p e n a l t y phase of a c a p i t a l 
c a s e . ' " B o l e n d e r [v. S i n g l e t a r y ] , 16 F.3d 
[1547,] a t 1557 [ ( 1 1 t h C i r . 1994)] 
( f o o t n o t e o m i t t e d ) ( q u o t i n g D e v i e r v. Zant, 
3 F.3d 1445, 1453 (11th C i r . 1993), c e r t . 
d e n i e d , [513] U.S. [1161], 115 S.Ct. 1125, 
130 L.Ed.2d 1087 (1995)). "Indeed, 
' [ c ] o u n s e l has no a b s o l u t e duty t o p r e s e n t 
m i t i g a t i n g c h a r a c t e r e v i d e n c e a t a l l , and 
t r i a l c o u n s e l ' s f a i l u r e t o p r e s e n t 
m i t i g a t i n g e v i d e n c e i s not per se 
i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . ' " 
B o l e n d e r , 16 F.3d a t 1557 ( c i t a t i o n s 
o m i t t e d ) . ' 

"Marek v. S i n g l e t a r y , 62 F.3d 1295, 1300 (11th C i r . 
1995)." 

Davis v. S t a t e , [Ms. CR-05-2050, Aug. 7, 2009] So. 3d , 

( A l a . Crim. App. 2009). 
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S c o t t a s s e r t s t h a t t r i a l c o u n s e l d i d not a d e q u a t e l y 

d i s c o v e r or p r e s e n t m i t i g a t i n g e v i d e n c e a t the p e n a l t y phase 

of h i s t r i a l . S c o t t ' s c o n t e n t i o n s i n c l u d e e v i d e n c e of h i s 

c h i l d h o o d , p s y c h o l o g i c a l i s s u e s , and drug use. 

The c i r c u i t c o u r t summarily d e n i e d t h i s c l a i m , f i n d i n g : 

"The p e t i t i o n a l l e g e s t h a t c o u n s e l d i d not spend 
enough time on the i n v e s t i g a t i o n , r e s u l t i n g i n the 
f a i l u r e t o uncover numerous documents and i n t e r v i e w 
'numerous i n d i v i d u a l s . ' (Pet. a t p a r a . 198-200) 
However, the p e t i t i o n does not a l l e g e f a c t s 
d e m o n s t r a t i n g t h a t a r e a s o n a b l e i n v e s t i g a t i o n s h o u l d 
have l e d t o the a c q u i s i t i o n of t h e s e r e c o r d s and 
i n t e r v i e w s w i t h t h e s e i n d i v i d u a l s , f a i l s t o i d e n t i f y 
which i n d i v i d u a l s s h o u l d have been c o n t a c t e d and 
what they s h o u l d have been asked, and f a i l s t o 
s p e c i f i c a l l y d e s c r i b e what m i t i g a t i n g i n f o r m a t i o n 
would have been a t t a i n e d t h a t c o u l d have overcome 
the s e r i o u s a g g r a v a t i o n i n t h i s case. A c c o r d i n g l y , 
S c o t t has f a i l e d t o p l e a d s u f f i c i e n t f a c t s t o prove 
d e f i c i e n t performance or p r e j u d i c e under 
S t r i c k l a n d . " 

(C. 35.) The c i r c u i t c o u r t f u r t h e r found: 

"The p e t i t i o n a l l e g e s a number of t r a u m a t i c events 
i n S c o t t ' s p a s t and f a m i l y h i s t o r y , but r e p e a t e d l y 
f a i l s t o e x p l a i n what r e a s o n a b l e i n v e s t i g a t i o n would 
have l e d t o the d i s c o v e r y of these f a c t s and f a i l s 
t o e x p l a i n what w i t n e s s or documents would have 
p r o v e d these events t o the j u r y . Though the 
p e t i t i o n s t a t e s t h e r e was 'reason t o b e l i e v e ' S c o t t 
was m o l e s t e d (Pet. a t p a r a . 202), i t f a i l s t o 
p r o v i d e any time p e r i o d f o r or d e s c r i p t i o n of the 
abuse, f a i l s t o e x p l a i n how t r i a l c o u n s e l s h o u l d 
have d i s c o v e r e d t h i s i n f o r m a t i o n , and does not 
suggest how i t would have been p r e s e n t e d t o the 
j u r y . S i m i l a r l y , the p e t i t i o n suggests a 
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p s y c h o l o g i s t s h o u l d have t e s t i f i e d about s e x u a l 
abuse by S c o t t ' s g r a n d f a t h e r (R. 205), but does not 
i d e n t i f y a p s y c h o l o g i s t t h a t was a v a i l a b l e t o 
t e s t i f y and does not a l l e g e what the e x p e r t would 
have t o l d the j u r y . The c l a i m a l s o f a i l s t o 
demonstrate t h a t , had the e v i d e n c e been p r e s e n t e d , 
i t would have been l i k e l y t o change the r e s u l t of 
the s e n t e n c i n g d e t e r m i n a t i o n . A c c o r d i n g l y , S c o t t 
has f a i l e d t o p l e a d s u f f i c i e n t f a c t s t o prove 
d e f i c i e n t performance or p r e j u d i c e under 
S t r i c k l a n d . " 

(C. 36-37.) A d d i t i o n a l l y , the c i r c u i t c o u r t ' s o r d e r i n d i c a t e s 

the f o l l o w i n g : 

"Though the p e t i t i o n i m p l i e s a p s y c h o l o g i s t s h o u l d 
have t e s t i f i e d about S c o t t ' s mental or e m o t i o n a l 
d i s t u r b a n c e , i t does not i d e n t i f y a p s y c h o l o g i s t 
t h a t was a v a i l a b l e t o t e s t i f y and does not a l l e g e 
what the e x p e r t would have o p i n e d r e g a r d i n g S c o t t ' s 
p s y c h o l o g i c a l problems and h i s t o r y . T h i s p l e a d i n g 
f a i l u r e l e a v e s t h i s C ourt unable t o determine 
whether p s y c h o l o g i c a l t e s t i m o n y would have been 
l i k e l y t o change the r e s u l t of the s e n t e n c i n g 
d e t e r m i n a t i o n . A c c o r d i n g l y , S c o t t has f a i l e d t o 
p l e a d s u f f i c i e n t f a c t s t o prove d e f i c i e n t 
performance or p r e j u d i c e under S t r i c k l a n d . " 

(C. 39-40.) F i n a l l y , the c i r c u i t c o u r t found t h a t the 

p e t i t i o n d i d not a s s e r t s p e c i f i c or s u f f i c i e n t f a c t s 

i n d i c a t i n g t h a t a " r e a s o n a b l e i n v e s t i g a t i o n would have 

uncovered the drug use or t o s t a t e how t h i s i n f o r m a t i o n c o u l d 

have been p r e s e n t e d t o the j u r y . " (C. 40.) 

The above-quoted e x c e r p t s from the c i r c u i t c o u r t ' s 

f i n d i n g s are s u p p o r t e d by the r e c o r d and are adopted f o r 
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purposes of t h i s o p i n i o n . The p e t i t i o n d i d not s e t out 

s u f f i c i e n t or s p e c i f i c f a c t s t o meet S c o t t ' s burden of 

p l e a d i n g as t o e i t h e r prong of the S t r i c k l a n d t e s t . 

T h e r e f o r e , summary d e n i a l of these c l a i m s was p r o p e r . 

2. 

S c o t t a l s o a s s e r t s t h a t c o u n s e l was i n e f f e c t i v e a t the 

p e n a l t y phase f o r not o b j e c t i n g t o a l l e g e d l y improper f i n d i n g s 

of f a c t made d u r i n g the s e n t e n c i n g phase. S p e c i f i c a l l y , S c o t t 

argues t h a t c o u n s e l s h o u l d have o b j e c t e d because, he c l a i m s , 

the t r i a l c o u r t v i o l a t e d the p r i n c i p l e s espoused i n R i n g v.  

A r i z o n a , 536 U.S. 584 (2002), by f i n d i n g the e x i s t e n c e of an 

a g g r a v a t i n g c i r c u m s t a n c e t h a t was not p r e s e n t e d t o the j u r y . 

The t r i a l c o u r t i n s t r u c t e d the j u r y a t s e n t e n c i n g on two 

a g g r a v a t i n g c i r c u m s t a n c e s : (1) t h a t S c o t t had p r e v i o u s l y been 

c o n v i c t e d of a f e l o n y i n v o l v i n g the use or t h r e a t of v i o l e n c e 

t o a n other p e r s o n , and (2) t h a t the p r e s e n t c a p i t a l o f f e n s e 

was committed d u r i n g the course of a f i r s t - d e g r e e rape. The 

t r i a l c o u r t d i d not i n s t r u c t the j u r y on a t h i r d a g g r a v a t i n g 

c i r c u m s t a n c e : t h a t the o f f e n s e was e s p e c i a l l y h e i n o u s , 

a t r o c i o u s , or c r u e l as compared t o o t h e r c a p i t a l o f f e n s e s . In 

i t s s e n t e n c i n g o r d e r , however, the t r i a l c o u r t c o n s i d e r e d and 
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found the e x i s t e n c e of t h a t t h i r d a g g r a v a t i n g c i r c u m s t a n c e 

even though i t had not been p r e s e n t e d t o the j u r y . S c o t t 

contends t h a t c o u n s e l s h o u l d have o b j e c t e d t o the t r i a l 

c o u r t ' s i n c l u s i o n of t h i s a g g r a v a t i n g c i r c u m s t a n c e i n i t s 

s e n t e n c i n g o r d e r . 

In Ex p a r t e Waldrop, 859 So. 2d 1181 ( A l a . 2002), the 

Alabama Supreme Court s t a t e d : 

"Waldrop c l a i m s t h a t the t r i a l c o u r t ' s 
d e t e r m i n a t i o n t h a t the murders were e s p e c i a l l y 
h e i n o u s , a t r o c i o u s , or c r u e l as compared t o o t h e r 
c a p i t a l o f f e n s e s -- an a g g r a v a t i n g c i r c u m s t a n c e 
under A l a . Code 1975, § 13A-5-49(8) -- i s a f a c t u a l 
d e t e r m i n a t i o n t h a t under R i n g must be made by the 
j u r y . However, R i n g and A p p r e n d i f v . New J e r s e y , 530 
U.S. 466 (2000),] do not r e q u i r e t h a t the j u r y make 
ev e r y f a c t u a l d e t e r m i n a t i o n ; i n s t e a d , those cases 
r e q u i r e the j u r y t o f i n d beyond a r e a s o n a b l e doubt 
o n l y those f a c t s t h a t r e s u l t i n 'an i n c r e a s e i n a 
defendant's a u t h o r i z e d punishment or '"expose[] 
[a defendant] t o a g r e a t e r punishment...."' R i n g , 
536 U.S. a t 602, 122 S.Ct. a t 2439, 2440 ( q u o t i n g 
A p p r e n d i , 530 U.S. a t 494, 120 S.Ct. 2348). Alabama 
law r e q u i r e s the e x i s t e n c e of o n l y one a g g r a v a t i n g 
c i r c u m s t a n c e i n o r d e r f o r a defendant t o be 
sentenced t o death. A l a . Code 1975, § 13 A - 5 - 4 5 ( f ) . 
The j u r y i n t h i s case found the e x i s t e n c e of t h a t 
one a g g r a v a t i n g c i r c u m s t a n c e : t h a t the murders were 
committed w h i l e Waldrop was engaged i n the 
commission of a robbe r y . A t t h a t p o i n t , Waldrop 
became 'exposed' t o , or e l i g i b l e f o r , the death 
p e n a l t y . The t r i a l c o u r t ' s subsequent d e t e r m i n a t i o n 
t h a t the murders were e s p e c i a l l y h e i n o u s , a t r o c i o u s , 
or c r u e l i s a f a c t o r t h a t has a p p l i c a t i o n o n l y i n 
w e i g h i n g the m i t i g a t i n g c i r c u m s t a n c e s and the 
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a g g r a v a t i n g c i r c u m s t a n c e s , a p r o c e s s t h a t we h e l d 
e a r l i e r i s not an 'element' of the o f f e n s e . " 

859 So. 2d a t 1190. Alabama c o u r t s have r e p e a t e d l y h e l d t h a t 

a j u r y c o n v i c t i o n f o r murder made c a p i t a l because i t was 

committed d u r i n g the course o f a rape s a t i s f i e s the R i n g 

r equirement t h a t a j u r y determine the e x i s t e n c e of an 

a g g r a v a t i n g c i r c u m s t a n c e n e c e s s a r y f o r the i m p o s i t i o n of the 

death p e n a l t y . See, e.g., Brooks v. S t a t e , 929 So. 2d 491 

( A l a . Crim. App. 2005). Here, the j u r y of n e c e s s i t y 

unanimously found t h a t the murder was committed d u r i n g the 

course of a rape. Thus, g i v e n t h a t the j u r y v e r d i c t alone 

s a t i s f i e d the R i n g r e q u i r e m e n t s , t h e r e was no b a s i s f o r 

c o u n s e l t o o b j e c t on the grounds S c o t t now complains o f . See 

Ex p a r t e Waldrop, s u p r a ; C l a r k v. S t a t e , 896 So. 2d 584, 657 

( A l a . Crim. App. 2000) ("Because the maximum sentence C l a r k 

c o u l d r e c e i v e based on the j u r y ' s g u i l t - p h a s e v e r d i c t alone 

was d e a t h , the t r i a l c o u r t ' s f i n d i n g of the a d d i t i o n a l 

a g g r a v a t i n g c i r c u m s t a n c e t h a t the murder was e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l was a f a c t o r t h a t had a p p l i c a t i o n 

o n l y i n the p r o c e s s of w e i g h i n g the a g g r a v a t i n g and the 

m i t i g a t i n g c i r c u m s t a n c e s , a p r o c e s s t h a t i s not a f a c t u a l 

f i n d i n g w i t h i n the purv i e w of R i n g and A p p r e n d i . " ) . I t i s 
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w e l l s e t t l e d t h a t " c o u n s e l c o u l d not be i n e f f e c t i v e f o r 

f a i l i n g t o r a i s e a b a s e l e s s o b j e c t i o n . " Bearden v. S t a t e , 825 

So. 2d a t 872. 

The c i r c u i t c o u r t found i n i t s o r d e r summarily denying 

the p e t i t i o n : 

"The p r o p r i e t y of S c o t t ' s sentence was r a i s e d 
and a ddressed on d i r e c t a p p e a l . The c o u r t s t a t e d 
t h a t 

"'Alabama c o u r t s have r e j e c t e d the c l a i m 
t h a t o n l y the j u r y can determine whether an 
a g g r a v a t i n g c i r c u m s t a n c e e x i s t s . E.g., Ex  
p a r t e Hodges, 856 So. 2d 936, 944-45 ( A l a . 
2003); Ex p a r t e Waldrop, 859 So. 2d 1181, 
1188 ( A l a . 2002); Yeomans v. S t a t e , 898 So. 
2d 878, 897 ( A l a . Crim. App. 2004); Lewis  
v. S t a t e , 889 So. 2d 623, 703 ( A l a . Crim. 
App. 2003). No e r r o r o c c u r r e d when the 
t r i a l c o u r t found the e x i s t e n c e of an 
a g g r a v a t i n g c i r c u m s t a n c e t h a t was not f i r s t 
s u b m i t t e d t o the j u r y . ' 

" S c o t t , 937 So. 2d a t 1083. The Court a l s o 
r e a f f i r m e d t h a t the Alabama c a p i t a l s e n t e n c i n g 
s t a t u t e i s c o n s i s t e n t w i t h R i n g . S c o t t , 937 So. 2d 
a t 1086-87 ( c i t i n g Waldrop, 859 So. 2d 1181). T r i a l 
c o u n s e l cannot be i n e f f e c t i v e f o r f a i l i n g t o r a i s e 
a m e r i t l e s s c l a i m . Magwood v. S t a t e , 689 So. 2d 
959, 979 ( A l a . Crim. App. 1996) ('None of the i s s u e s 
i n Magwood's p e t i t i o n have m e r i t and c o u n s e l cannot 
be i n e f f e c t i v e f o r not r a i s i n g m e r i t l e s s i s s u e s . ' ) . 
T h i s c l a i m i s summarily d e n i e d under Rule 32.7(d) of 
the Alabama Ru l e s of C r i m i n a l P r o c edure." 
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(C. 42-43.) We adopt the c i r c u i t c o u r t ' s f i n d i n g s f o r 

purposes of t h i s o p i n i o n . 5 Summary d e n i a l of t h i s c l a i m was 

c l e a r l y p r o p e r under Rule 32.7(d), Ala.R.Crim.P. 

S c o t t a l s o contends t h a t he was d e n i e d the e f f e c t i v e 

a s s i s t a n c e of c o u n s e l on a p p e a l . S p e c i f i c a l l y , he argues t h a t 

c o u n s e l s h o u l d have c h a l l e n g e d what he contends was the t r i a l 

c o u r t ' s i n t e r f e r e n c e w i t h h i s r i g h t t o c o u n s e l (the 

s u b s t a n t i v e i s s u e a d d r e s s e d i n P a r t I I I . B . of t h i s o p i n i o n ) , 

and s h o u l d have r a i s e d the d e n i a l of funds f o r a m i t i g a t i o n 

e x p e r t . 

W i t h r e g a r d t o the former, S c o t t f a i l e d t o meet the 

r e q u i r e m e n t s of Rule 2 8 ( a ) ( 1 0 ) , Ala.R.App.P., which r e q u i r e s 

t h a t an argument c o n t a i n "the c o n t e n t i o n s of the 

a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o the i s s u e s p r e s e n t e d , and 

5 S c o t t c i t e s Ex p a r t e T a y l o r , 10 So. 3d 1075 ( A l a . 2005), 
f o r the p r o p o s i t i o n t h a t a f i n d i n g of no p l a i n e r r o r as t o an 
i s s u e on d i r e c t a p p e a l does not a u t o m a t i c a l l y f o r e c l o s e the 
p o s s i b i l i t y of p r e j u d i c e under S t r i c k l a n d . T h i s p r o p o s i t i o n 
i s c o r r e c t . Here, however, t h e r e was no e r r o r - - p l a i n , 
p r e s e r v e d , or o t h e r w i s e - - a s t o the u n d e r l y i n g i s s u e , i . e . , 
whether a t r i a l c o u r t may f i n d an a g g r a v a t i n g c i r c u m s t a n c e not 
s u b m i t t e d t o the j u r y . Thus, the c i r c u i t c o u r t ' s r e l i a n c e on 
the o p i n i o n on d i r e c t a p p e a l does not c o n f l i c t w i t h the 
p r i n c i p l e s espoused i n Ex p a r t e T a y l o r . 
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the reasons t h e r e f o r , w i t h c i t a t i o n s t o the c a s e s , s t a t u t e s , 

o t h e r a u t h o r i t i e s , and p a r t s of the r e c o r d r e l i e d on." 

" R e c i t a t i o n of a l l e g a t i o n s w i t h o u t c i t a t i o n t o any l e g a l 

a u t h o r i t y and w i t h o u t adequate r e c i t a t i o n of the f a c t s r e l i e d 

upon has been deemed a w a i v e r of the arguments l i s t e d . " Hamm  

v. S t a t e , 913 So. 2d 460, 486 ( A l a . Crim. App. 2002) . "An 

a p p e l l a t e c o u r t w i l l c o n s i d e r o n l y those i s s u e s p r o p e r l y 

d e l i n e a t e d as such and w i l l not s e a r c h out e r r o r s which have 

not been p r o p e r l y p r e s e r v e d or a s s i g n e d . T h i s s t a n d a r d has 

been s p e c i f i c a l l y a p p l i e d t o b r i e f s c o n t a i n i n g g e n e r a l 

p r o p o s i t i o n s d e v o i d of d e l i n e a t i o n and s u p p o r t from a u t h o r i t y 

or argument." Ex p a r t e R i l e y , 464 So. 2d 92, 94 ( A l a . 1985) 

( c i t a t i o n s o m i t t e d ) . "When an a p p e l l a n t f a i l s t o c i t e any 

a u t h o r i t y f o r an argument on a p a r t i c u l a r i s s u e , t h i s C ourt 

may a f f i r m the judgment as t o t h a t i s s u e , f o r i t i s n e i t h e r 

t h i s C o u r t ' s duty nor i t s f u n c t i o n t o p e r f o r m an a p p e l l a n t ' s 

l e g a l r e s e a r c h . " C i t y of Birmingham v. B u s i n e s s R e a l t y Inv.  

Co. , 722 So. 2d 747, 752 ( A l a . 1998) . S c o t t f a i l e d t o c i t e 

any l e g a l a u t h o r i t y t o s u p p o r t h i s c o n t e n t i o n t h a t a p p e l l a t e 

c o u n s e l was i n e f f e c t i v e f o r not r a i s i n g t h i s c l a i m . F u r t h e r , 

the u n d e r l y i n g s u b s t a n t i v e c l a i m was c o n s i d e r e d and r e j e c t e d 
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on the m e r i t s i n t h i s C o u r t ' s p l a i n - e r r o r r e v i e w on d i r e c t 

a p p e a l , and by t h i s C ourt i n P a r t I I I . B . , above. Because the 

u n d e r l y i n g c l a i m i s c l e a r l y w i t h o u t m e r i t , c o u n s e l was not 

i n e f f e c t i v e f o r not r a i s i n g the c l a i m on a p p e a l . See  

g e n e r a l l y Bearden v. S t a t e , 825 So. 2d a t 872 ("[C]ounsel 

c o u l d not be i n e f f e c t i v e f o r f a i l i n g t o r a i s e a b a s e l e s s 

obj e c t i o n . " ) . 

With r e g a r d t o S c o t t ' s c l a i m t h a t a p p e l l a t e c o u n s e l was 

i n e f f e c t i v e f o r not c h a l l e n g i n g the t r i a l c o u r t ' s d e n i a l of 

funds f o r a m i t i g a t i o n e x p e r t , the c i r c u i t c o u r t d e n i e d t h i s 

c l a i m as f o l l o w s : 

" T h i s c l a i m i s i n s u f f i c i e n t l y p l e a d e d . Though 
the p e t i t i o n s t a t e s t h a t Alabama law r e q u i r e s 'the 
d isbursement of m i t i g a t i o n - e x p e r t funds where the 
defendant makes the r e q u i r e d showing' (Pet. a t p a r a . 
234, 230), i t f a i l s t o l a y out the l e g a l s t a n d a r d 
f o r e v a l u a t i n g funds r e q u e s t s ; f a i l s t o argue, w i t h 
c i t a t i o n s , t h a t the r e c o r d demonstrates t h a t S c o t t 
can meet t h a t s t a n d a r d ; and f a i l s t o p r o v i d e 
argument d e m o n s t r a t i n g t h a t the c i r c u i t c o u r t 
r e v e r s i b l y e r r e d . For t h a t m a t t e r , the c l a i m does 
not even a l l e g e , much l e s s demonstrate v i a r e c o r d 
c i t a t i o n , t h a t the t r i a l c o u r t even r u l e d upon the 
m otion, s u g g e s t i n g t h a t t h e r e may not even be a 
r e v i e w a b l e o r d e r t h a t a p p e l l a t e c o u n s e l c o u l d have 
c h a l l e n g e d . (Pet. a t p a r a . 229) A c c o r d i n g l y , S c o t t 
has f a i l e d t o p l e a d s u f f i c i e n t f a c t s t o prove 
d e f i c i e n t performance or p r e j u d i c e under S t r i c k l a n d . 
See A l a . R. Crim. P. 32.3, 3 2 . 6 ( d ) ; W i l l i a m s [ v.  
S t a t e ] , 783 So. 2d 108,] 129-30 [ ( A l a . Crim. App. 
2 0 0 0 ) ] . T h i s c l a i m i s summarily d e n i e d . 
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"The c l a i m i s a l s o w i t h o u t m e r i t because the 
r e c o r d does not sup p o r t a f a v o r a b l e d e c i s i o n by the 
c o u r t of C r i m i n a l A p p e a l s . As S c o t t admits, the 
r e c o r d does not c o n t a i n a r u l i n g on the motion f o r 
funds f o r an i n v e s t i g a t o r . (Pet. a t p a r a . 229) The 
Court of C r i m i n a l Appeals c o n f r o n t e d an i d e n t i c a l 
s i t u a t i o n on d i r e c t a p p e a l i n Quick v. S t a t e , 825 
So. 2d 246 ( A l a . Crim. App. 2001). The c o u r t h e l d : 

"'As t o the a p p e l l a n t ' s c l a i m t h a t he was 
e n t i t l e d t o funds t o h i r e an i n v e s t i g a t o r , 
the a p p e l l a n t i n h i s b r i e f t o t h i s Court 
admits t h a t the r e c o r d i s u n c l e a r as t o 
whether the t r i a l c o u r t d e n i e d t h i s 
r e q u e s t , because t h e r e i s no r u l i n g 
c o n t a i n e d i n the r e c o r d on the motion. No 
o b j e c t i o n was made t o the f a i l u r e t o r u l e , 
i f t h e r e was such a f a i l u r e , a t t r i a l ; 
t h e r e f o r e , any e r r o r must be rev i e w e d 
p u r s u a n t t o the p l a i n - e r r o r r u l e , Rule 45A, 
Ala.R.App.P. I t i s c l e a r t h a t e r r o r cannot  
be p r e d i c a t e d on a s i l e n t r e c o r d , nor w i l l  
t h i s C ourt p r e d i c a t e e r r o r on m a t t e r s t h a t  
are not shown by the r e c o r d . Smelcher v.  
S t a t e , 520 So. 2d 229, 233 ( A l a . Crim. App. 
1987). "'Where the r e c o r d i s s i l e n t on 
a p p e a l , i t w i l l be presumed t h a t what ought 
t o have been done was not o n l y done but 
r i g h t l y done.' J o l l y v. S t a t e , 405 So. 2d 
76 ( A l a . Crim. App. 1981); Watson v. S t a t e , 
398 So. 2d 320 ( A l a . Crim. App. 1980), w r i t 
d e n i e d , 398 So. 2d 332 ( A l a . ) , c e r t . 
d e n i e d , 452 U.S. 941[] (1981)." Owens v.  
S t a t e , 597 So. 2d 734, 736 ( A l a . Crim. App. 
1992). Because t h i s argument r a i s e d by the  
a p p e l l a n t i s based on s p e c u l a t i o n and i s  
unsupported by the r e c o r d , t h i s c l a i m does  
not r i s e t o the l e v e l of p l a i n e r r o r . ' 

" I d . a t 259 (emphasis added). S i m i l a r l y , the s i l e n t 
r e c o r d i n the p r e s e n t case would have p r e v e n t e d 
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a p p e l l a t e c o u n s e l from r e c e i v i n g any r e l i e f had he 
argued the m i t i g a t i o n e x p e r t funds c l a i m on d i r e c t 
a p p e a l . A p p e l l a t e c o u n s e l ' i s not o b l i g e d t o r a i s e 
i s s u e s r e a s o n a b l y c o n s i d e r e d t o be w i t h o u t m e r i t . ' 
B e l l [ v. S t a t e ] , 518 So. 2d [840,] 847 [ ( A l a . Crim. 
App. 1 9 8 7 ) ] . T h i s c l a i m i s t h e r e f o r e summarily 
d e n i e d under Rule 32.7(d) of the Alabama Ru l e s of 
C r i m i n a l P r o c e d u r e . " 

(C. 54-56.) 

A l t h o u g h the c i r c u i t c o u r t r e l i e d upon W i l l i a m s v. S t a t e , 

783 So. 2d 108 ( A l a . Crim. App. 2000), which has been 

o v e r r u l e d by Ex p a r t e T a y l o r , 10 So. 3d 1075 ( A l a . 2005), we 

do not f i n d t h a t f a t a l . F i r s t , n o t h i n g i n the c i r c u i t c o u r t ' s 

o r d e r here i n d i c a t e s t h a t i t s o r d e r r e l i e d upon the language 

i n W i l l i a m s t h a t was r e j e c t e d i n Ex p a r t e T a y l o r , i . e . , t h a t 

a f i n d i n g of no p l a i n e r r o r on d i r e c t a p p e a l a u t o m a t i c a l l y 

p r e c l u d e s the p o s s i b i l i t y of any f i n d i n g of p r e j u d i c e under 

S t r i c k l a n d . Second, t h i s C ourt has a f f i r m e d the d e n i a l of 

Rule 32 p e t i t i o n s when the c i r c u i t c o u r t e r r o n e o u s l y r e l i e d on 

W i l l i a m s . See Bush v. S t a t e , [Ms. CR-03-1902, May 29, 2009] 

So. 3d ( A l a . Crim. App. 2009), and the cases c i t e d 

t h e r e i n . Here, as i n Bush, the p e t i t i o n was not p l e a d e d 

s u f f i c i e n t l y or w i t h s p e c i f i c i t y t o meet S c o t t ' s burden of 

p l e a d i n g f a c t s t o i n d i c a t e t h a t c o u n s e l was i n e f f e c t i v e f o r 
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not r a i s i n g t h i s c l a i m on a p p e a l . See R u l e s 32.3 and 32. 6 ( b ) , 

Ala.R.Crim.P. 6 

F i n a l l y , S c o t t c l a i m s t h a t summary d e n i a l of h i s c l a i m 

t h a t death by l e t h a l i n j e c t i o n , as a p p l i e d i n Alabama, 

c o n s t i t u t e s c r u e l and u n u s u a l punishment. He argues t h a t the 

c i r c u i t c o u r t i m p r o p e r l y found the c l a i m t o be s u b j e c t t o the 

p r o c e d u r a l b a r s i n Rule 32.2(a)(3) and (5), and i n s u f f i c i e n t l y 

p l e a d e d . 

The c i r c u i t c o u r t found t h i s c l a i m t o be p r o c e d u r a l l y 

b a r r e d by R u l e 3 2 . 2 ( a ) ( 3 ) , t o the e x t e n t t h a t i t r a i s e d the 

same c l a i m a d d r e s s e d by t h i s C o u r t ' s p l a i n - e r r o r r e v i e w on 

d i r e c t a p p e a l ; the c i r c u i t c o u r t f u r t h e r found the c l a i m 

b a r r e d by Rule 3 2 . 2 ( a ) ( 5 ) , t o the e x t e n t t h a t the p e t i t i o n 

6 S c o t t has a t t a c h e d t o h i s b r i e f an appendix p u r p o r t i n g 
t o be a p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d by M i c h a e l 
J e f f r e y Land. A c c o r d i n g t o S c o t t , the p e t i t i o n i s the Rule 32 
p e t i t i o n d i s c u s s e d i n Ex p a r t e Land, 775 So. 2d 847 ( A l a . 
2000) ( g r a n t i n g p e t i t i o n f o r a w r i t of mandamus o r d e r i n g 
d i s c o v e r y i n r e g a r d t o Land's p e t i t i o n f o r p o s t c o n v i c t i o n 
r e l i e f ) . However, i t i s w e l l s e t t l e d t h a t "attachments t o 
b r i e f s are not c o n s i d e r e d p a r t of the r e c o r d and t h e r e f o r e 
cannot be c o n s i d e r e d on a p p e a l . " Huff v. S t a t e , 596 So. 2d 
16, 19 ( A l a . Crim. App. 1991). Because the appendix i n 
S c o t t ' s p e t i t i o n i s not c o n t a i n e d i n the r e c o r d b e f o r e t h i s 
C o u r t , we do not c o n s i d e r t h a t p e t i t i o n on a p p e a l . 
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expanded the a l l e g a t i o n t o c h a l l e n g e l e t h a l i n j e c t i o n as 

a p p l i e d by Alabama. With r e g a r d t o S c o t t ' s c l a i m t h a t the 

a p p l i c a t i o n of R u l e s 32.2(a)(3) and (5) was improper, we note 

t h a t he d i d not p r e s e n t any f a c t s i n h i s p e t i t i o n e x p l a i n i n g 

why the p r e s e n t Rule 32 p e t i t i o n was the p r o p e r v e h i c l e i n 

which t o r a i s e t h i s c l a i m , nor d i d he p r e s e n t any argument i n 

h i s motion t o r e c o n s i d e r the d e n i a l of h i s p e t i t i o n t h a t the 

a p p l i c a t i o n of the p r o c e d u r a l b a r s was improper. Thus, the 

a d d i t i o n a l f a c t s he now p r o v i d e s on a p p e a l are not p r o p e r l y 

b e f o r e t h i s C o u r t . See Bearden v. S t a t e , 825 So. 2d 868, 872 

( A l a . Crim. App. 2001) ("Although Bearden attempts t o i n c l u d e 

more s p e c i f i c f a c t s r e g a r d i n g h i s c l a i m s of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l i n h i s b r i e f t o t h i s C o u r t , those 

a l l e g a t i o n s are not p r o p e r l y b e f o r e t h i s C o u r t f o r r e v i e w 

because Bearden d i d not i n c l u d e them i n h i s o r i g i n a l p e t i t i o n 

b e f o r e the c i r c u i t c o u r t . " ) . 

F u r t h e r , S c o t t ' s p e t i t i o n c o n t a i n s o n l y g e n e r a l 

statements of the law and c o n c l u s o r y a l l e g a t i o n s t h a t death by 

l e t h a l i n j e c t i o n as a p p l i e d i n Alabama i s c r u e l and u n u s u a l 

punishment. S c o t t d i d not a l l e g e i n h i s p e t i t i o n t h a t the 

l e t h a l - i n j e c t i o n p rocedure i n Alabama, i f p r o p e r l y performed, 

55 



CR-06-2233 

s u b j e c t s a death-row inmate t o an u n a c c e p t a b l e or 

u n c o n s c i o n a b l e l e v e l of p a i n . See McNabb v. S t a t e , 991 So. 2d 

313 ( A l a . Crim. App. 2007). Nor d i d S c o t t p r e s e n t any 

i n d i v i d u a l i z e d a l l e g a t i o n s t h a t l e t h a l i n j e c t i o n would be 

c r u e l and u n u s u a l punishment i f performed on him. See S h a r i f i  

v. S t a t e , 993 So. 2d 907 ( A l a . Crim. App. 2008). Thus, we 

f i n d no e r r o r i n the c i r c u i t c o u r t ' s summarily denying t h i s 

c l a i m p u r s u a n t t o the p l e a d i n g r e q u i r e m e n t s i n R u l e s 32.3 and 

3 2 . 6 ( b ) , Ala.R.Crim.P. 

F i n a l l y , as the c i r c u i t c o u r t noted i n i t s o r d e r , the 

c l a i m i s w i t h o u t m e r i t . A l t h o u g h the c i r c u i t c o u r t c i t e d no 

l e g a l a u t h o r i t y f o r t h i s c o n c l u s i o n , we note s i m p l y t h a t 

s i m i l a r c l a i m s have been r e p e a t e d l y r e j e c t e d by the a p p e l l a t e 

c o u r t s of Alabama. As t h i s C ourt r e c e n t l y s t a t e d : 

" ' [ C ] o u r t s have r e p e a t e d l y h e l d t h a t the 
death p e n a l t y i s not per se c r u e l and 
u n u s u a l punishment and t h a t e l e c t r o c u t i o n 
i s not a c r u e l and u n u s u a l method of 
c a p i t a l punishment. See Zant v. Stephens, 
462 U.S. 862, 103 S.Ct. 2733, 77 L.Ed.2d 
235 (1983); P r o f f i t t v. F l o r i d a , 428 U.S. 
242, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976); 
Furman v. G e o r g i a , 408 U.S. 238, 92 S.Ct. 
2726, 33 L.Ed.2d 346 (1972); W i l l i a m s v.  
S t a t e , 627 So.2d 985 (Ala.Crim.App. 1991), 
a f f ' d , 627 So.2d 999 ( A l a . 1993), c e r t . 
d e n i e d , 511 U.S. 1012, 114 S.Ct. 1387, 128 
L.Ed.2d 61 (1994); B o y k i n v. S t a t e , 281 
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A l a . 659, 207 So. 2d 412 (1968), r e v ' d on 
o t h e r grounds, 395 U.S. 238, 89 S.Ct. 1709, 
23 L.Ed.2d 274 (1969).' 

"Wynn v. S t a t e , 804 So. 2d 1122, 1148 ( A l a . Crim. 
App. 2000). A l s o , i n Ex p a r t e B e l i s l e , 11 So. 3d So. 
323, 339 ( A l a . 2008), the Alabama Supreme Court 
a d d r e s s e d the U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n 
i n Baze v. Rees, U.S. , 128 S.Ct. 1520, 170 
L.Ed. 2d 420 (2008), and 'conclude[d] t h a t Alabama's 
use of l e t h a l i n j e c t i o n as a method of e x e c u t i o n 
does not v i o l a t e the E i g h t h Amendment t o the U n i t e d 
S t a t e s C o n s t i t u t i o n . ' " 

Newton v. S t a t e , [Ms. CR-05-1517, Oct. 2, 2009] So. 3d 

, ( A l a . Crim. App. 2009). 

For these r e a s o n s , S c o t t i s e n t i t l e d t o no r e l i e f on t h i s 

c l a i m . 

Based on the f o r e g o i n g , the judgment of the c i r c u i t c o u r t 

i s a f f i r m e d . 

AFFIRMED. 

Wise, P.J., and Welch, Windom, and K e l l u m , J J . , concur. 
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