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I n M a r c h 2005, an Etowah C o u n t y g r a n d j u r y r e t u r n e d an 

i n d i c t m e n t a g a i n s t t h e a p p e l l a n t , M i c h a e l Wayne R e y n o l d s , 

c h a r g i n g h i m w i t h f i v e c o u n t s o f c a p i t a l murder i n c o n n e c t i o n 

w i t h t h e d e a t h s o f C h a r l e s James M a r t i n I I I , M e l i n d a M a r t i n , 
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and t h e M a r t i n s ' e i g h t - y e a r - o l d d a u g h t e r , S a v a n n a h M a r t i n . The 

m u r d e r s were made c a p i t a l b e c a u s e : ( 1 ) two o r more p e r s o n s 

were k i l l e d by one a c t o r p u r s u a n t t o one scheme o r c o u r s e o f 

c o n d u c t , see § 1 3 A - 5 - 4 0 ( a ) ( 1 0 ) , A l a . Code 1975 ( c o u n t I o f t h e 

i n d i c t m e n t ) ; ( 2 ) t h e murder o f C h a r l e s M a r t i n I I I was 

c o m m i t t e d d u r i n g t h e c o u r s e o f a f i r s t - d e g r e e r o b b e r y , see § 

1 3 A - 5 - 4 0 ( a ) ( 2 ) , Code o f Alabama 1975 ( c o u n t I I o f t h e 

i n d i c t m e n t ) ; (3) t h e murder o f M e l i n d a M a r t i n was c o m m i t t e d 

d u r i n g t h e c o u r s e o f a f i r s t - d e g r e e r o b b e r y , see § 13A-5-

4 0 ( a ) ( 2 ) , Code o f Alabama 1975 ( c o u n t I I I o f t h e i n d i c t m e n t ) ; 

(4) S a v a n n a h M a r t i n was l e s s t h a n 14 y e a r s o f age when she was 

m u r d e r e d , see § 1 3 A - 5 - 4 0 ( a ) ( 1 5 ) , Code o f Alabama 1975 ( c o u n t 

I V o f t h e i n d i c t m e n t ) ; and (5) t h e murder o f S a v a n n a h M a r t i n 

was c o m m i t t e d d u r i n g t h e c o u r s e o f a f i r s t - d e g r e e r o b b e r y , see 

§ 1 3 A - 5 - 4 0 ( a ) ( 2 ) , Code o f Alabama 1975 ( c o u n t V o f t h e 

i n d i c t m e n t ) . 

F o l l o w i n g a t r i a l by j u r y , R e y n o l d s was c o n v i c t e d o f a l l 

f i v e c o u n t s o f c a p i t a l m u r d e r , as c h a r g e d i n t h e i n d i c t m e n t . 

The j u r y recommended, by a v o t e o f 12-0, t h a t R e y n o l d s be 

s e n t e n c e d t o d e a t h . The c i r c u i t c o u r t a c c e p t e d t h e j u r y ' s 
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r e c o m m e n d a t i o n and s e n t e n c e d R e y n o l d s t o d e a t h f o r t h e f i v e 

c a p i t a l - m u r d e r c o n v i c t i o n s . 

R e y n o l d s f i l e d a t i m e l y m o t i o n f o r new t r i a l , w h i c h was 

d e n i e d by o p e r a t i o n o f l a w . 1 T h i s a p p e a l f o l l o w e d . 

F a c t s o f t h e C r i m e s 

The S t a t e p r e s e n t e d e v i d e n c e t h a t i n t h e e a r l y m o r n i n g 

h o u r s o f Sunday, May 25, 2003, C h a r l e s M a r t i n I I I , h i s w i f e , 

M e l i n d a , and t h e i r 8 - y e a r - o l d d a u g h t e r , S a vannah, were s t a b b e d 

t o d e a t h i n t h e i r h o u s e . T h e i r b o d i e s were d o u s e d w i t h 

g a s o l i n e a n d s e t on f i r e . The c r i m e s were d i s c o v e r e d l a t e r 

t h a t m o r n i n g by M e l i n d a ' s f a t h e r , J e r r y V e a l . M e l i n d a M a r t i n ' s 

p u r s e and a c o r d l e s s t e l e p h o n e were m i s s i n g f r o m t h e h o u s e . 

1 R e y n o l d s was s e n t e n c e d on December 6, 2 0 0 7 . A p p e l l a t e 
c o u n s e l f i l e d a t i m e l y m o t i o n f o r a new t r i a l on December 21, 
2 0 0 7 . On F e b r u a r y 1 1 , 2008, a p p e l l a t e c o u n s e l f i l e d an 
amendment t o t h e m o t i o n f o r a new t r i a l . On F e b r u a r y 1 5 , 2008, 
t h e c i r c u i t c o u r t c o n d u c t e d a h e a r i n g on t h e m o t i o n f o r a new 
t r i a l a nd s u b s e q u e n t l y d e n i e d t h e m o t i o n by w r i t t e n o r d e r on 
F e b r u a r y 1 9 , 2 0 0 8 . However, t h e r e c o r d c o n t a i n s no i n d i c a t i o n 
t h a t t h e m o t i o n was c o n t i n u e d i n c o n f o r m i t y w i t h R u l e 24.4, 
A l a . R. C r i m . P.; t h u s , t h e m o t i o n f o r new t r i a l was deemed 
d e n i e d by o p e r a t i o n o f l a w on F e b r u a r y 4, 2008 ( 6 0 d a y s f r o m 
t h e d a t e R e y n o l d s was s e n t e n c e d ) . T h e r e f o r e , a l l p r o c e e d i n g s 
i n t h e c i r c u i t c o u r t r e l a t i n g t o t h e m o t i o n f o r a new t r i a l 
s u b s e q u e n t t o F e b r u a r y 4, 2008, a r e m o o t . 
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A d r i a n M a r c e l l a " M a r c i e " West, who was M i c h a e l R e y n o l d s ' s 

g i r l f r i e n d a t t h e t i m e o f t h e m u r d e r s , t e s t i f i e d a t t r i a l . She 

and R e y n o l d s l i v e d w i t h R e y n o l d s ' s f a t h e r , H a r o l d R e y n o l d s , a t 

t h e t i m e o f t h e c r i m e s . West t e s t i f i e d t h a t on S a t u r d a y , May 

24, 2003, M i c h a e l R e y n o l d s i n s t a l l e d a c a r s t e r e o f o r D o n a l d 

H a r v e y , who was a l s o known as " D i n o , " i n ex c h a n g e f o r some 

c o c a i n e . West and R e y n o l d s u s e d t h e c o c a i n e ; t h e y a l s o u s e d 

c r a c k c o c a i n e s e v e r a l more t i m e s t h r o u g h o u t t h a t day and 

n i g h t . 

West t e s t i f i e d t h a t l a t e r t h a t n i g h t o r e a r l y on Sunday 

m o r n i n g , she d r o v e M i c h a e l R e y n o l d s t o t h e M a r t i n s ' house i n 

a v e h i c l e t h a t was owned by H a r o l d R e y n o l d s ' s g i r l f r i e n d , 

S a n d r a R o b e r t s . West s a i d t h a t M i c h a e l R e y n o l d s and C h a r l e s 

M a r t i n were good f r i e n d s . R e y n o l d s t o l d West t h a t t h e y were 

g o i n g t o t h e M a r t i n s ' house " t o g e t some money," and she 

assumed he meant t h a t he was g o i n g t o r o b C h a r l e s M a r t i n . 

When t h e y a r r i v e d a t t h e M a r t i n r e s i d e n c e , West p a r k e d 

t h e v e h i c l e i n t h e d r i v e w a y , and M i c h a e l R e y n o l d s g o t o u t . 

R e y n o l d s t o l d West t o w a i t i n t h e c a r . West s a i d t h a t R e y n o l d s 

was n o t w e a r i n g any s h o e s , and t h a t he was c a r r y i n g a s c a b b a r d 

c o n t a i n i n g a d a g g e r - s t y l e k n i f e . She had s e e n t h e k n i f e b e f o r e 
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a t H a r o l d R e y n o l d s ' s r e s i d e n c e . West t e s t i f i e d t h a t she was 

n o t a l a r m e d t h a t R e y n o l d s had t h e k n i f e w i t h h im b e c a u s e , she 

s a i d , R e y n o l d s sometimes t r a d e d v a r i o u s i t e m s f o r d r u g s o r 

money. 

R e y n o l d s went t o t h e c a r p o r t d o o r and k n o c k e d . C h a r l e s 

M a r t i n opened t h e d o o r and waved a t West, and t h e n M a r t i n and 

R e y n o l d s went i n t o t h e h o u s e . 

W h i l e West was w a i t i n g i n t h e c a r , she h e a r d M e l i n d a 

M a r t i n s c r e a m . West g o t o u t o f t h e c a r and r a n i n t o t h e h o u s e . 

She saw C h a r l e s M a r t i n l y i n g on t h e k i t c h e n f l o o r and she 

h e a r d M e l i n d a M a r t i n s c r e a m i n g i n t h e b a c k o f t h e h o u s e . West 

went t o t h e bedroom, where she saw M e l i n d a M a r t i n b e n t o v e r 

n e x t t o t h e b e d as M i c h a e l R e y n o l d s s t a b b e d h e r . S a v a n n a h 

M a r t i n was on t h e b e d . 

West t e s t i f i e d t h a t she g o t between R e y n o l d s and M e l i n d a 

and t r i e d t o s t o p h i m f r o m s t a b b i n g h e r . R e y n o l d s a c c i d e n t a l l y 

s t a b b e d West t h r o u g h t h e arm when she t r i e d t o i n t e r v e n e . West 

t e s t i f i e d t h a t R e y n o l d s y e l l e d a t h e r and a s k e d h e r what she 

was d o i n g t h e r e . He t o l d West t o g e t t h e t e l e p h o n e and M e l i n d a 

M a r t i n ' s p u r s e and t o go w a i t i n t h e c a r . R e y n o l d s handed h e r 
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two k n i v e s -- t h e k n i f e t h a t he had t a k e n i n t o t h e h o u s e , and 

a s t e a k k n i f e t h a t West had n o t s e e n b e f o r e . 

West g r a b b e d t h e t e l e p h o n e and M e l i n d a M a r t i n ' s p u r s e , 

and t o o k t h e k n i v e s and l e f t t h e bedroom. When she l e f t t h e 

room, M e l i n d a M a r t i n was " s l o u c h e d o v e r " a t t h e end o f t h e 

bed , and Savannah M a r t i n was s t a n d i n g on t h e b e d . West 

t e s t i f i e d t h a t she f e l t f a i n t , so she l e a n e d up a g a i n s t t h e 

w a l l i n t h e h a l l w a y . She a g a i n f e l t f a i n t when she c r o s s e d 

o v e r C h a r l e s M a r t i n ' s body i n t h e k i t c h e n , so she l e a n e d 

a g a i n s t t h e k i t c h e n - c o u n t e r . West l e f t t h e house and went t o 

t h e c a r . 

West opened t h e f r o n t p a s s e n g e r d o o r and p l a c e d t h e i t e m s 

i n t h e f l o o r b o a r d and t h e n c r a w l e d t o t h e d r i v e r ' s s i d e o f t h e 

v e h i c l e -- t h e d r i v e r ' s d o o r was damaged and d i d n o t open. 

West t e s t i f i e d t h a t R e y n o l d s came t o t h e c a r and t o l d 

West n o t t o l e a v e , and t h e n he g r a b b e d t h e l a r g e r k n i f e and 

went b a c k i n t o t h e h o u s e . R e y n o l d s a p p a r e n t l y r e t u r n e d t o t h e 

c a r a s e c o n d t i m e and a g a i n t o l d West n o t t o l e a v e . West 

t e s t i f i e d t h a t she was a f r a i d , so she d i d n o t l e a v e o r c a l l 

f o r h e l p . A t t h a t t i m e , West d i d n o t r e a l i z e t h a t she had been 

s t a b b e d . 
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West t e s t i f i e d t h a t when R e y n o l d s r e t u r n e d t o t h e c a r f o r 

t h e t h i r d t i m e , he g o t i n t h e v e h i c l e and t o l d h e r t h a t she 

had been s t a b b e d and t h a t he s h o u l d d r i v e . West s a i d t h a t she 

d i d n o t a l l o w R e y n o l d s t o d r i v e b e c a u s e she f e a r e d t h a t he was 

g o i n g t o t a k e h e r somewhere and k i l l h e r . West c o u l d see t h e 

o r a n g e g l o w o f a f i r e i n t h e h o u s e . 

She d r o v e b a c k t o H a r o l d R e y n o l d s ' s r e s i d e n c e . When t h e y 

a r r i v e d a t R e y n o l d s ' s h o u s e , M i c h a e l R e y n o l d s t o l d West t o 

g i v e h e r c l o t h e s t o him and t o t a k e a shower. West s t a t e d 

t h a t she saw R e y n o l d s l o o k i n g t h r o u g h M e l i n d a M a r t i n ' s p u r s e . 

W h i l e West was t a k i n g a shower, R e y n o l d s t o o k a c l o t h and 

c l e a n e d S a n d r a R o b e r t s ' s c a r . A f t e r West s h o w e r e d , R e y n o l d s 

b a n d a g e d h e r arm, u s i n g a f i r s t - a i d k i t t h e y had i n t h e i r 

bedroom. R e y n o l d s t o l d West t h a t t h e r e was no b l o o d i n t h e 

c a r . 

S a n d r a R o b e r t s t e s t i f i e d t h a t she was a s l e e p i n H a r o l d 

R e y n o l d s ' s bed when West and M i c h a e l R e y n o l d s a r r i v e d b a c k a t 

t h e h o u s e . She t e s t i f i e d t h a t a r o u n d 3:00 o r 4:00 a.m., she 

was awakened when R e y n o l d s p l a c e d h e r c a r keys on t h e n i g h t 

s t a n d b e s i d e t h e b e d . West and R e y n o l d s t h e n went t o t h e i r 
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bedroom. R o b e r t s n o t i c e d t h a t West was w a l k i n g w i t h h e r arms 

f o l d e d . 

R o b e r t s g o t o u t o f t h e bed and went i n t o t h e k i t c h e n and 

s a t down a t t h e k i t c h e n t a b l e . A s h o r t t i m e l a t e r , M i c h a e l 

R e y n o l d s e n t e r e d t h e k i t c h e n and gave R o b e r t s some money and 

t o l d h e r t o go buy some d r u g s . R o b e r t s l e f t and p u r c h a s e d some 

c r a c k c o c a i n e . West s a i d t h a t w h i l e R o b e r t s was gone, M i c h a e l 

R e y n o l d s t o o k a shower and t h a t i s when she n o t i c e d b l o o d on 

R e y n o l d s ' s l e g s . 

When R o b e r t s r e t u r n e d t o t h e h o u s e , she and M i c h a e l 

R e y n o l d s d i v i d e d t h e c r a c k c o c a i n e . R o b e r t s u s e d h e r p o r t i o n 

o f t h e d r u g s w h i l e she was s e a t e d a t t h e k i t c h e n t a b l e , b u t 

M i c h a e l R e y n o l d s t o o k h i s and West's s h a r e o f t h e c r a c k t o h i s 

bedroom. 

R o b e r t s t e s t i f i e d t h a t a s h o r t t i m e l a t e r , M i c h a e l 

R e y n o l d s r e e n t e r e d t h e k i t c h e n and p r o p o s i t i o n e d h e r f o r s e x , 

b u t she r e f u s e d . R o b e r t s s a i d t h a t M i c h a e l R e y n o l d s w a n t e d 

more d r u g s b u t , a c c o r d i n g t o him, he c o u l d n o t g e t West t o 

g i v e him more money. R e y n o l d s a s k e d R o b e r t s t o t a l k t o West. 

R o b e r t s a g r e e d . 
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When R o b e r t s e n t e r e d t h e bedroom, West was i n t h e bed 

w i t h t h e c o v e r s p u l l e d up t o h e r n e c k , s t a r i n g a t t h e c e i l i n g . 

R o b e r t s t e s t i f i e d t h a t West was a c t i n g s t r a n g e l y and t h a t she 

was u n a b l e t o engage West i n any c o n v e r s a t i o n . R o b e r t s d e c i d e d 

t o l e a v e and go t o h e r h o u s e . As she was d r i v i n g , she n o t i c e d 

a c o r d l e s s t e l e p h o n e w i t h o u t t h e ba s e on t h e b a c k s e a t o f h e r 

c a r . R o b e r t s had n e v e r seen t h a t t e l e p h o n e b e f o r e . 

West and M i c h a e l R e y n o l d s woke a r o u n d 9:00 o r 9:30 on 

t h a t m o r n i n g . West n o t i c e d t h a t t h e e y e g l a s s e s M i c h a e l 

R e y n o l d s had been w e a r i n g t h e n i g h t b e f o r e were b r o k e n . When 

she p o i n t e d t h i s o u t t o R e y n o l d s , he t o l d h e r t h a t t h e m i s s i n g 

e y e g l a s s p i e c e w o u l d m e l t i n t h e f i r e . West t e s t i f i e d t h a t 

R e y n o l d s t o l d h e r t h a t t h e k n i v e s were u n d e r t h e t r u c k and 

t h a t t h e i r c l o t h e s and M e l i n d a M a r t i n ' s p u r s e were i n a w h i t e 

b a g . 

A r o u n d 10:00 a.m. on Sunday May 25, J e r r y V e a l , M e l i n d a 

M a r t i n ' s f a t h e r , d r o v e by C h a r l e s and M e l i n d a M a r t i n ' s 

r e s i d e n c e l o c a t e d on T i d m o r e Bend Road i n Etowah C o u n t y . V e a l 

became c o n c e r n e d when he saw M e l i n d a ' s v e h i c l e p a r k e d i n t h e 

d r i v e w a y b e c a u s e M e l i n d a r e g u l a r l y a t t e n d e d c h u r c h s e r v i c e s on 
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Sunday m o r n i n g s . V e a l t e l e p h o n e d M e l i n d a on h i s c e l l phone, 

b u t no one a n s w e r e d . 

V e a l d r o v e b a c k t o t h e M a r t i n r e s i d e n c e and p a r k e d h i s 

v e h i c l e i n t h e d r i v e w a y . He g o t o u t and went t o t h e c a r p o r t 

d o o r and k n o c k e d . When no one came t o t h e d o o r , V e a l opened 

t h e c a r p o r t d o o r and f o u n d t h e k i t c h e n i n d i s a r r a y -¬

f u r n i t u r e had been moved a r o u n d , t h e window t r e a t m e n t s were 

p a r t i a l l y t o r n down, and t h e r e was b l o o d e v e r y w h e r e . V e a l saw 

h i s s o n - i n - l a w l y i n g on t h e k i t c h e n f l o o r i n a p o o l o f b l o o d . 

V e a l r e t u r n e d t o h i s c a r and t o l d h i s w i f e , and she 

t e l e p h o n e d 911. W h i l e J e r r y V e a l was t a l k i n g on t h e c e l l 

phone w i t h t h e 911 d i s p a t c h e r , he saw James M u l k e y , a r e t i r e d 

Gadsden p o l i c e o f f i c e r , d r i v e by t h e h o u s e . V e a l was 

a c q u a i n t e d w i t h M u l k e y , so he s t o p p e d M u l k e y and t o l d h i m what 

he had s e e n . 

M u l k e y i n s t r u c t e d V e a l t o r e m a i n o u t s i d e , and M u l k e y went 

t o t h e c a r p o r t d o o r . When M u l k e y opened t h e c a r p o r t d o o r , he 

saw C h a r l e s M a r t i n , who a p p e a r e d t o be dead, l y i n g on t h e 

k i t c h e n f l o o r . M u l k e y d i d n o t e n t e r t h e r e s i d e n c e a t t h a t 

t i m e b e c a u s e he c o u l d d e t e c t t h e s t r o n g o d o r o f g a s o l i n e and 

gunpowder. 
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When t h e p a r a m e d i c s a r r i v e d , M u l k e y and t h e p a r a m e d i c s 

e n t e r e d t h e r e s i d e n c e ; t h e y d e t e r m i n e d t h a t C h a r l e s M a r t i n was 

d ead. M u l k e y and t h e p a r a m e d i c s p r o c e e d e d down t h e h a l l w a y t o 

d e t e r m i n e i f any one was i n need o f m e d i c a l a s s i s t a n c e . They 

d i s c o v e r e d t h e b o d i e s o f M e l i n d a M a r t i n and Savannah M a r t i n i n 

a bedroom. The bedroom was i n d i s a r r a y and t h e r e was b l o o d 

e v e r y w h e r e . 

The s m e l l o f g a s o l i n e was o v e r p o w e r i n g , so M u l k e y opened 

t h e b a c k d o o r t o t h e r e s i d e n c e , and t h e n he and t h e p a r a m e d i c s 

l e f t t h r o u g h t h e b a c k d o o r o f t h e h o u s e , b e i n g c a r e f u l n o t t o 

d i s t u r b t h e s c e n e . 

I n v e s t i g a t o r s a r r i v e d and p r o c e s s e d t h e s c e n e . D u r i n g t h e 

i n v e s t i g a t i o n , a b l o o d y p a r t i a l f o o t p r i n t and a b l o o d d r o p 

were d i s c o v e r e d on t h e s t e p s o u t s i d e t h e c a r p o r t d o o r . C h a r l e s 

M a r t i n was f o u n d l y i n g on t h e f l o o r i n a p o o l o f b l o o d w i t h a 

c i g a r e t t e by h i s mouth. T h e r e were t h r e e b l o o d y shoe p r i n t s on 

t h e k i t c h e n f l o o r . The k i t c h e n c h a i r s were k n o c k e d o v e r , t h e 

k i t c h e n b l i n d s had been r i p p e d o r s l a s h e d , and t h e r e was b l o o d 

s p a t t e r e d e v e r y w h e r e . A g a s o l i n e can was s i t t i n g on t h e f l o o r 

b e s i d e C h a r l e s M a r t i n ' s body, and e x p l o d e d b o t t l e r o c k e t s were 

s c a t t e r e d t h r o u g h o u t t h e k i t c h e n and i n t o t h e l i v i n g room. 
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A u t e n s i l d r a w e r i n t h e k i t c h e n was open, and t h e r e were 

b l o o d d r o p l e t s u n d e r t h e d r a w e r . T h e r e were two s a n d w i c h e s on 

a S t y r o f o a m p l a t e on t h e k i t c h e n c o u n t e r by t h e s t o v e , and one 

o f t h e b u r n e r s o f t h e k i t c h e n s t o v e was l i t . I n v e s t i g a t o r s 

o b s e r v e d a s poon w i t h g r a y m a t e r i a l i n i t and a s y r i n g e 

l o c a t e d on t h e c o u n t e r b e s i d e t h e s t o v e . A b a s k e t o f 

p r e s c r i p t i o n d r u g s was a l s o on t h e c o u n t e r . 

B l o o d d r o p l e t s were f o u n d on t h e h a l l w a y w a l l o p p o s i t e 

t h e d o o r t o t h e bedroom where t h e b o d i e s o f M e l i n d a and 

Savannah were d i s c o v e r e d . 

M e l i n d a M a r t i n was f o u n d l y i n g on t h e f l o o r on t h e r i g h t 

s i d e o f t h e f o o t o f t h e b e d . She had s l i t s i n h e r c l o t h i n g 

t h a t were c o n s i s t e n t w i t h s t a b wounds. She was a l s o w e a r i n g a 

b a c k b r a c e . A w a l k i n g cane was f o u n d n e a r h e r body. A 

t e l e p h o n e c o r d e x t e n d e d f r o m t h e w a l l by t h e h e a d b o a r d o f t h e 

bed t o M e l i n d a M a r t i n ' s body, b u t no t e l e p h o n e was a t t a c h e d t o 

t h e c o r d . 

Savannah M a r t i n was l y i n g on h e r b a c k on t h e b e d . She had 

been s t a b b e d m u l t i p l e t i m e s and had a p r o m i n e n t s t a b wound 

t h r o u g h h e r n e c k . A b l o o d y hand p r i n t was d i s c o v e r e d n e a r 
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Savannah's body on t h e f i t t e d s h e e t ; however, due t o t h e s o f t 

s u r f a c e , t h e r e was no r i d g e d e t a i l t o t h e p r i n t . 

An i n v e s t i g a t o r c o l l e c t e d t h e wet, b l o o d y c o m f o r t e r and 

bed l i n e n s and p u t them i n a l a r g e p a p e r bag i n o r d e r t o 

t r a n s p o r t t h e b e d d i n g t o t h e f o r e n s i c l a b o r a t o r y f o r f u r t h e r 

t e s t i n g . When t h e b e d d i n g was u n p a c k a g e d and p u t up t o d r y 

l a t e r t h a t day, a t e l e v i s i o n r emote and a t e m p l e p i e c e t o a 

p a i r o f e y e g l a s s e s f e l l o u t o f t h e b e d d i n g . L a w - e n f o r c e m e n t 

p e r s o n n e l were i n f o r m e d a b o u t t h e e y e g l a s s p i e c e . 

An a u t o p s y o f t h e v i c t i m s c o n f i r m e d t h a t M e l i n d a M a r t i n 

d i e d as a r e s u l t o f 24 s t a b wounds t o h e r body. C h a r l e s M a r t i n 

d i e d as a r e s u l t o f 11 s t a b wounds t o h i s body. Savannah 

M a r t i n d i e d as a r e s u l t o f 5 s t a b wounds t o h e r body. A l l t h e 

v i c t i m s had c h e m i c a l b u r n s t o t h e i r b o d i e s , and Chuck M a r t i n 

a l s o had t h e r m a l b u r n s on h i s body. None o f t h e s t a b wounds t o 

t h e v i c t i m s was i m m e d i a t e l y f a t a l . 

West t e s t i f i e d t h a t as she and R e y n o l d s were w a l k i n g t o 

a n e a r b y c o n v e n i e n c e s t o r e l a t e r t h a t same Sunday m o r n i n g , 

R e y n o l d s a s k e d West i f he had made t h e h e a d l i n e s , and he 

i n q u i r e d w h e t h e r West had seen C h a r l e s M a r t i n ' s f a c e . L a t e r 
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t h a t day, t h e p o l i c e a r r e s t e d M i c h a e l R e y n o l d s on an u n r e l a t e d 

m a t t e r . 

T h a t same a f t e r n o o n , West saw D o n a l d H a r v e y d r i v e i n t o 

t h e a l l e y b e h i n d t h e R e y n o l d s ' s r e s i d e n c e . West g o t i n t o 

H a r v e y ' s c a r , and he a s k e d h e r i f R e y n o l d s had a n y t h i n g t o do 

w i t h what happened t o C h a r l e s M a r t i n . West nodded i n t h e 

a f f i r m a t i v e . A l t h o u g h t h e e v i d e n c e was c o n f l i c t i n g r e g a r d i n g 

whose i d e a i t was, West and H a r v e y a g r e e d t h a t t h e y s h o u l d g e t 

r i d o f t h e e v i d e n c e f r o m t h e c r i m e s c e n e . 

H a r v e y and West went t o a g a s o l i n e s e r v i c e s t a t i o n and 

p u r c h a s e d some g a s o l i n e and d r o v e t o an a r e a n e a r T u s c a l o o s a 

Avenue. West t h r e w t h e t e l e p h o n e b a s e i n t o t h e woods, and t h e n 

H a r v e y d o u s e d t h e bag c o n t a i n i n g t h e i r c l o t h e s and t h e p u r s e 

w i t h g a s o l i n e and s e t t h e i t e m s on f i r e . West and H a r v e y t h r e w 

t h e k n i v e s i n t o t h e Coosa R i v e r f r o m a p i e r a t a b o a t l a u n c h 

l o c a t e d a t Gadsden S t a t e J u n i o r C o l l e g e . 

On t h e day t h e m u r d e r s were d i s c o v e r e d and i n t h e days 

t h a t f o l l o w e d , t h e p o l i c e q u e s t i o n e d s e v e r a l p e r s o n s r e g a r d i n g 

t h e i r p o t e n t i a l i n v o l v e m e n t i n t h e m u r d e r s and r o b b e r y , 

i n c l u d i n g C h a r l e s M a r t i n ' s nephew, Chad M a r t i n , and J o h n 

L a n g l e y , who l i v e d i n t h e same n e i g h b o r h o o d as t h e M a r t i n 
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f a m i l y . The p o l i c e u l t i m a t e l y r u l e d t h e s e i n d i v i d u a l s o u t as 

s u s p e c t s . 2 

A few days a f t e r t h e d i s c o v e r y o f t h e c r i m e s , West t a l k e d 

w i t h h e r f o r m e r e m p l o y e r , who was an a t t o r n e y , and t o l d h im 

what had happened. The a t t o r n e y c o n t a c t e d t h e d i s t r i c t 

a t t o r n e y ' s o f f i c e , and as a r e s u l t , West s u b s e q u e n t l y gave t h e 

p o l i c e a s t a t e m e n t r e g a r d i n g t h e c r i m e s . 

B a s e d on t h e i n f o r m a t i o n p r o v i d e d by West, t h e Gadsden 

p o l i c e l o c a t e d and p h o t o g r a p h e d t h e b u r n p i l e where West s a i d 

t h e c l o t h e s and p u r s e had been b u r n e d , and t h e p o l i c e a l s o 

r e c o v e r e d t h e t e l e p h o n e b a s e i n t h e woods a s h o r t d i s t a n c e 

f r o m t h e b u r n p i l e . The phone b a s e , t h e c o r d l e s s phone f o u n d 

i n R o b e r t s ' s c a r , and t h e t e l e p h o n e c o r d l y i n g a c r o s s t h e 

f l o o r i n t h e room where t h e b o d i e s o f M e l i n d a and Savannah 

M a r t i n were f o u n d were a l l U n i d e n b r a n d p r o d u c t s . 

Gadsden p o l i c e c o n d u c t e d a s e a r c h o f H a r o l d R e y n o l d s ' s 

r e s i d e n c e . I n t h e bedroom s h a r e d by M i c h a e l R e y n o l d s and 

West, t h e p o l i c e d i s c o v e r e d a p a i r o f p r e s c r i p t i o n t i n t e d 

e y e g l a s s e s . The g l a s s e s were b r o k e n -- t h e t e m p l e p i e c e was 

The f a c t s s u r r o u n d i n g t h e i n t e r r o g a t i o n o f t h o s e s u s p e c t s 
and t h e r e s u l t i n g s t a t e m e n t s g i v e n by t h e s u s p e c t s i s 
a d d r e s s e d i n P a r t V I I o f t h i s o p i n i o n . 
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m i s s i n g , and one o f t h e l e n s e s was l y i n g b e s i d e t h e g l a s s e s . 

The g l a s s e s were c o n s i s t e n t w i t h t h e p r e s c r i p t i o n l e n s e s and 

f r a m e s s o l d t o R e y n o l d s by a p r o f e s s i o n a l o p t i c i a n . The t e m p l e 

p i e c e r e c o v e r e d f r o m t h e b e d d i n g a t t h e M a r t i n house m a t c h e d 

t h e t e m p l e p i e c e s t i l l a t t a c h e d t o t h e f r a m e f o u n d a t t h e 

R e y n o l d s r e s i d e n c e . A f i r s t - a i d k i t was a l s o d i s c o v e r e d i n t h e 

bedroom. 

A s c u b a d i v e r w i t h t h e Etowah C o u n t y R e s c u e Squad 

r e c o v e r e d an o r i e n t a l - s t y l e s c a b b a r d f r o m t h e Coosa R i v e r i n 

t h e a r e a where t h e k n i v e s had been d i s c a r d e d by West and 

H a r v e y . S a n d r a R o b e r t s t e s t i f i e d t h a t t h e s c a b b a r d a p p e a r e d t o 

be t h e same s c a b b a r d she had p r e v i o u s l y seen a t t h e R e y n o l d s ' s 

r e s i d e n c e . West a l s o t e s t i f i e d t h a t t h e s c a b b a r d was t h e one 

t h a t she and H a r v e y had d i s p o s e d o f i n t h e Coosa R i v e r . 

P h o t o g r a p h s o f M i c h a e l R e y n o l d s ' s hands t a k e n by t h e 

Gadsden p o l i c e a f t e r h i s a r r e s t showed b r u i s i n g and f l a k i n g 

s k i n . West t e s t i f i e d t h e b r u i s i n g and f l a k i n g was n o t p r e s e n t 

a t t h e t i m e o f t h e m u r d e r s . 

A f o r e n s i c e x a m i n a t i o n o f t h e i n t e r i o r o f R o b e r t s ' s c a r 

d i d n o t i n d i c a t e t h e p r e s e n c e o f any b l o o d . F o r e n s i c t e s t i n g 

o f t h e DNA e x t r a c t e d f r o m t h e swab o f t h e b l o o d d r o p f r o m t h e 
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o u t s i d e s t e p s and t h e h a l l w a y a t t h e M a r t i n r e s i d e n c e m a t c h e d 

t h e DNA o b t a i n e d f r o m A d r i a n West. T h e r e was a m i x t u r e o f DNA 

on t h e b l o o d swabbed f r o m t h e h a n d l e o f t h e g a s o l i n e c a n . The 

p r i m a r y c o n t r i b u t o r o f t h a t DNA was d e t e r m i n e d t o be Savannah 

M a r t i n , b u t n e i t h e r M i c h a e l R e y n o l d s n o r M e l i n d a M a r t i n c o u l d 

be e x c l u d e d as a c o n t r i b u t o r o f t h e DNA. T h e r e was a l s o a 

m i x t u r e o f DNA f r o m a swab o f b l o o d o b t a i n e d f r o m t h e l e n s o f 

M i c h a e l R e y n o l d s ' s g l a s s e s -- M e l i n d a M a r t i n ' s DNA was t h e 

p r i m a r y component o f t h a t DNA m i x t u r e . The b l o o d y f o o t p r i n t on 

t h e o u t s i d e d o o r - s t e p m a t c h e d a known i n k p r i n t o f M i c h a e l 

R e y n o l d s ' s f o o t p r i n t . 

The shoe p r i n t s i n t h e k i t c h e n d i d n o t match any o f t h e 

known s a m p l e s s u b m i t t e d f o r c o m p a r i s o n p u r p o s e s , and a b l o o d 

swab f r o m t h e o u t s i d e d o o r frame d i d n o t match any o f t h e 

known DNA s a m p l e s . 

M i c h a e l R e y n o l d s t e s t i f i e d i n h i s d e f e n s e . He t e s t i f i e d 

t h a t he met C h a r l e s M a r t i n i n May 2002 and t h a t he and C h a r l e s 

became good f r i e n d s . R e y n o l d s t e s t i f i e d t h a t M a r t i n was one o f 

t h e p e o p l e a u t h o r i z e d t o t a k e R e y n o l d s ' s son home f r o m s c h o o l . 

R e y n o l d s and h i s son even l i v e d w i t h C h a r l e s M a r t i n f o r 

s e v e r a l months, a t M a r t i n ' s m o t h e r ' s r e s i d e n c e . 
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R e y n o l d s s a i d t h a t he saw M a r t i n s e v e r a l t i m e s a week up 

u n t i l t h e t i m e R e y n o l d s was a r r e s t e d f o r a d i f f e r e n t o f f e n s e . 

R e y n o l d s t e s t i f i e d t h a t he had se e n M e l i n d a M a r t i n a c o u p l e o f 

t i m e s , b u t t h a t he had n e v e r s e e n Savannah M a r t i n . He 

t e s t i f i e d t h a t t h e l a s t t i m e he saw M a r t i n a l i v e was two o r 

t h r e e weeks b e f o r e t h e M a r t i n s were k i l l e d . 

R e y n o l d s t e s t i f i e d t h a t a t t h e t i m e o f t h e i n c i d e n t , he 

and A d r i a n West were l i v i n g w i t h h i s f a t h e r a t h i s f a t h e r ' s 

r e s i d e n c e . R e y n o l d s s a i d t h a t on t h e m o r n i n g o f S a t u r d a y May 

24, 2003, h i s " b o s s " came by t h e r e s i d e n c e and p a i d h i s f a t h e r 

and h im f o r a p a i n t i n g j o b t h e y had c o m p l e t e d t h e day b e f o r e . 

L a t e r t h a t m o r n i n g , D o n a l d H a r v e y came t o t h e R e y n o l d s 

r e s i d e n c e and a s k e d M i c h a e l R e y n o l d s t o i n s t a l l a c a r r a d i o 

f o r him. R e y n o l d s s a i d t h a t he i n s t a l l e d t h e r a d i o , and H a r v e y 

gave him a gram o f c o c a i n e i n r e t u r n . 

R e y n o l d s s a i d t h a t b e tween 9:00 and 10:00 p.m, S a n d r a 

R o b e r t s came t o t h e r e s i d e n c e . R e y n o l d s and West s h a r e d t h e 

l a s t o f t h e i r d r u g s w i t h R o b e r t s . R e y n o l d s t e s t i f i e d t h a t he 

gave R o b e r t s some money t o g e t some more d r u g s . R e y n o l d s 

e x p l a i n e d t h a t he had money t o p u r c h a s e t h e d r u g s b e c a u s e i n 

a d d i t i o n t o t h e money t h a t he had r e c e i v e d t h a t m o r n i n g f o r 
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c o m p l e t i n g t h e p a i n t i n g j o b , West a l s o had $500 t h a t 

R e y n o l d s ' s f a t h e r had g i v e n h e r t o h o l d i n c a s e R e y n o l d s 

n eeded t o p o s t bond -- he t e s t i f i e d t h a t t h e r e was an 

o u t s t a n d i n g w a r r a n t f o r h i s a r r e s t a t t h a t t i m e . 

R e y n o l d s t e s t i f i e d t h a t S a n d r a R o b e r t s l e f t and went t o 

buy more d r u g s . When she r e t u r n e d w i t h t h e d r u g s , R e y n o l d s , 

R o b e r t s , and West u s e d a l l o f t h o s e d r u g s . R e y n o l d s t e s t i f i e d 

t h a t some t i m e l a t e r , A d r i a n West and S a n d r a R e y n o l d s l e f t 

t o g e t h e r i n S a n d r a ' s c a r t o go g e t more d r u g s . R e y n o l d s 

t e s t i f i e d t h a t he i n s t r u c t e d West t o go w i t h R o b e r t s b e c a u s e 

he t h o u g h t R o b e r t s had c h e a t e d them o u t o f d r u g s on t h e 

p r e v i o u s t r a n s a c t i o n . 

R e y n o l d s t e s t i f i e d t h a t a f t e r R o b e r t s and West had been 

gone f o r a c o u p l e o f h o u r s , he c h a n g e d i n t o a p a i r o f s h o r t s 

and a T - s h i r t , went t o b e d , and f e l l a s l e e p . H i s f a t h e r was 

p a s s e d o u t ; he was i n t o x i c a t e d . 

R e y n o l d s s a i d t h a t some t i m e l a t e r , A d r i a n West woke him 

and t o l d him t h a t she was h u r t . R e y n o l d s g o t out o f b e d t o 

a t t e n d t o West. When R e y n o l d s a s k e d h e r how she was h u r t , she 

t o l d h i m t h a t she had been s t a b b e d . R e y n o l d s t h e n a s k e d West 

how she had been s t a b b e d , and she r e s p o n d e d t h a t "Chuck was 
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dead and she ... g o t s t a b b e d t r y i n g t o s t o p them f r o m s t a b b i n g 

C h uck's w i f e . " ( V o l . X I , R. 1567.) R e y n o l d s t e s t i f i e d t h a t 

West d i d n o t t e l l h i m who she was w i t h a t t h e t i m e o f t h e 

s t a b b i n g s . 

R e y n o l d s s t a t e d t h a t he was c o n c e r n e d a b o u t h e r arm, so 

he b a n d a g e d i t u s i n g a f i r s t - a i d k i t he had i n t h e bedroom. He 

s a i d t h a t t h e wound was n o t b l e e d i n g v e r y much b u t t h a t i t 

l o o k e d b a d . A f t e r b a n d a g i n g h e r arm, R e y n o l d s i n s t r u c t e d West 

t o accompany him o u t s i d e t h e house so t h a t he c o u l d t a l k t o 

h e r w i t h o u t f e a r o f h i s f a t h e r o v e r h e a r i n g . 

R e y n o l d s t e s t i f i e d t h a t when t h e y g o t o u t s i d e , he 

c o n t i n u e d t o q u e s t i o n h e r a b o u t what happened, b u t West d i d 

n o t want t o t a l k a b o u t i t . R e y n o l d s s a i d t h a t West was v e r y 

w o r r i e d , so he t o l d h e r t o g e t S a n d r a R o b e r t s ' s c a r k e y s and 

she d i d . 

R e y n o l d s s a i d t h a t t h e y l e f t i n R o b e r t s ' s c a r , and t h a t 

West d r o v e b e c a u s e R e y n o l d s ' s l i c e n s e had been r e v o k e d . 

R e y n o l d s was s t i l l d r e s s e d i n t h e c l o t h e s he had on when he 

went t o s l e e p , and, a l t h o u g h he p u t on h i s g l a s s e s , he d i d n o t 

p u t on any s h o e s . 
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They went t o t h e M a r t i n r e s i d e n c e . He s a i d t h a t when t h e y 

g o t t o t h e r e s i d e n c e , West s l o w e d down i n o r d e r t o p u l l i n t h e 

d r i v e w a y ; however, R e y n o l d s s a i d t h a t b e c a u s e t h e l i g h t s were 

on i n t h e h o u s e , he i n s t r u c t e d h e r t o keep d r i v i n g . West d r o v e 

t o a n e a r b y gas s t a t i o n , t u r n e d a r o u n d , and t h e n d r o v e b a c k t o 

t h e M a r t i n r e s i d e n c e . 

When t h e y g o t t o t h e M a r t i n r e s i d e n c e , West a s k e d 

R e y n o l d s what he w a n t e d h e r t o do. He t e s t i f i e d t h a t he a g a i n 

i n s t r u c t e d h e r t o " j u s t d r i v e . " ( V o l . X I , R. 1571.) West 

began t o d r i v e b a c k t o t h e R e y n o l d s ' s r e s i d e n c e . R e y n o l d s 

t e s t i f i e d t h a t as t h e y were t r a v e l i n g , West t o l d h im t h a t she 

was s c a r e d , and she a s k e d him what t h e y were g o i n g t o do. 

R e y n o l d s s a i d t h a t as t h e y n e a r e d h i s f a t h e r ' s r e s i d e n c e , he 

" j u s t knew [he] had t o do s o m e t h i n g , " so he i n s t r u c t e d West 

t o a g a i n d r i v e t o t h e M a r t i n r e s i d e n c e . ( V o l . X I , R. 1571.) 

R e y n o l d s t e s t i f i e d t h a t when t h e y a r r i v e d a t t h e M a r t i n 

r e s i d e n c e t h a t t i m e , West d r o v e t h e c a r i n t o t h e d r i v e w a y . The 

c a r p o r t l i g h t was on. R e y n o l d s g o t o u t o f t h e c a r and t o l d 

West t o r e m a i n i n t h e c a r . As R e y n o l d s a p p r o a c h e d t h e c a r p o r t 

d o o r , he saw t h a t t h e d o o r was c r a c k e d open. R e y n o l d s p u s h e d 

t h e d o o r open and saw C h a r l e s M a r t i n l y i n g on t h e f l o o r . 
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R e y n o l d s s a i d t h e r e was b l o o d a l l a r o u n d M a r t i n s o , he s a i d , 

he knew a t t h a t p o i n t t h a t West had t o l d him t h e t r u t h . 

He t e s t i f i e d t h a t he d i d n o t t e l e p h o n e t h e p o l i c e ; 

i n s t e a d , he went i n s i d e , s t e p p e d o v e r C h a r l e s M a r t i n ' s body, 

and went t o t h e M a r t i n s ' bedroom. He e x p l a i n e d t h a t he went t o 

t h a t bedroom b e c a u s e West t o l d him she had been h u r t " t r y i n g 

t o s t o p them f r o m s t a b b i n g C huck's w i f e . " ( V o l . X I , R. 1573.) 

R e y n o l d s s a i d t h a t a l t h o u g h t h e t e l e v i s i o n was on i n t h e 

bedroom, t h e bedroom l i g h t s were n o t on, so he d i d n o t see 

M e l i n d a M a r t i n ' s body when he f i r s t went i n t o t h e room. 

R e y n o l d s s a i d t h a t he t r i p p e d o v e r M e l i n d a M a r t i n , who was 

l y i n g i n t h e f l o o r b e t ween t h e bed and t h e d o o r w a y . When he 

t r i p p e d , h i s g l a s s e s f e l l o f f o n t o t h e b e d , and he c a u g h t 

h i m s e l f on t h e b e d . R e y n o l d s t e s t i f i e d t h a t he g r a b b e d h i s 

g l a s s e s f r o m t h e bed and s t o o d up and t h a t i s when he saw 

M e l i n d a M a r t i n , who a p p e a r e d t o be dead. R e y n o l d s t e s t i f i e d 

t h a t he n e v e r saw Savannah M a r t i n . 

R e y n o l d s s a i d t h a t he went b a c k t h r o u g h t h e house and 

o u t s i d e , s t e p p i n g b a c k o v e r C h a r l e s M a r t i n i n t h e p r o c e s s . He 

gave West h i s g l a s s e s and t o l d h e r t o h o l d them. R e y n o l d s t h e n 

a s k e d West t o t e l l h i m e v e r y t h i n g t h a t she had t o u c h e d so t h a t 
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he c o u l d w i p e i t o f f , b u t West c o u l d n o t r e c a l l e v e r y t h i n g she 

had t o u c h e d . R e y n o l d s t e s t i f i e d t h a t he went b a c k i n t o t h e 

h o u s e , i n t e n t on w i p i n g t h e s u r f a c e s o f f . R e y n o l d s s a i d t h a t 

e v e r y t h i n g i n t h e house was s u c h a mess t h a t he d i d n o t know 

where t o s t a r t . He s a i d t h a t a t t h a t p o i n t , he l o o k e d and saw 

t h a t one o f t h e b u r n e r s on t h e s t o v e was l i t , so he d e c i d e d t o 

b u r n t h e house down. R e y n o l d s t e s t i f i e d t h a t he g o t t h e 

g a s o l i n e can t h a t was l o c a t e d b e s i d e t h e p o r c h s t e p s , and 

d o u s e d t h e rooms w i t h g a s o l i n e . 

R e y n o l d s s a i d t h a t when he g o t b a c k t o t h e k i t c h e n , he 

g o t a n a p k i n and l i t i t f r o m t h e b u r n e r , and t h r e w i t on t h e 

g a s o l i n e t r a i l . R e y n o l d s t h e n l e f t t h e house and g o t i n t h e 

c a r and t o l d West t o l e a v e . As West d r o v e b a c k t o w a r d H a r o l d 

R e y n o l d s ' s r e s i d e n c e , she a s k e d R e y n o l d s what was g o i n g t o 

happen and he t o l d h e r " [ N ] o t h i n g , I c a u g h t t h e p l a c e on 

f i r e . " ( V o l . X I , R. 1576.) 

R e y n o l d s t e s t i f i e d t h a t when t h e y g o t b a c k t o H a r o l d 

R e y n o l d s ' s r e s i d e n c e , t h e y p a r k e d S a n d r a ' s c a r and went i n t o 

t h e h o u s e . As t h e y w a l k e d by h i s f a t h e r ' s bedroom, S a n d r a 

R o b e r t s a s k e d them i f t h e y had " a n y t h i n g , " m eaning d r u g s . 

R e y n o l d s t o l d h e r t h e y d i d n o t , and t h e n he and West went t o 
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t h e bedroom t h e y s h a r e d . R e y n o l d s t e s t i f i e d t h a t a t t h a t 

p o i n t , he t o l d West t o g i v e h i m some money and West gave h im 

$20. He gave t h a t money t o S a n d r a R o b e r t s and t o l d h e r t o go 

g e t some more d r u g s . He t e s t i f i e d t h a t he w a n t e d t o g e t 

R o b e r t s o u t o f t h e h o u s e . R e y n o l d s s a i d t h a t he and West went 

i n t o t h e b a t h r o o m , and he c l e a n e d and r e w r a p p e d t h e i n j u r y on 

West's arm. I n a few m i n u t e s , R o b e r t s r e t u r n e d w i t h more 

d r u g s . 

When R o b e r t s r e t u r n e d w i t h t h e d r u g s , R e y n o l d s went i n t o 

t h e k i t c h e n and he and R o b e r t s t o o k some o f t h e d r u g s . 

R e y n o l d s p r e p a r e d a s y r i n g e o f t h e d r u g s f o r West and t o o k i t 

i n t o t h e i r bedroom; however, West r e f u s e d t h e d r u g s , s a y i n g 

she j u s t w a n t e d t o go t o s l e e p . R e y n o l d s o f f e r e d t h e d r u g s t o 

R o b e r t s , and when she d e c l i n e d t o t a k e t h e d r u g s , R e y n o l d s 

u s e d them. He t h e n went b a c k t o s l e e p . 

R e y n o l d s t e s t i f i e d t h a t l a t e r t h a t m o r n i n g w h i l e he and 

West were w a l k i n g home f r o m t h e c o n v e n i e n c e s t o r e , he a g a i n 

t r i e d t o q u e s t i o n West a b o u t what had happened t h e n i g h t 

b e f o r e . R e y n o l d s s a i d t h a t West was a c t i n g s t r a n g e l y and t h a t 

she t o l d h i m t h a t she d i d n o t want t o t h i n k a b o u t i t . He 
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t e s t i f i e d t h a t a t t h a t p o i n t , he d i d n o t want t o t h i n k a b o u t 

i t e i t h e r . 

R e y n o l d s s a i d t h a t s h o r t l y a f t e r t h e y a r r i v e d b a c k a t h i s 

f a t h e r ' s r e s i d e n c e , t h e p o l i c e a r r i v e d and a r r e s t e d him and 

t h a t he had been i n c a r c e r a t e d s i n c e t h a t t i m e . 

A f t e r b o t h s i d e s had r e s t e d and t h e c i r c u i t c o u r t had 

i n s t r u c t e d t h e j u r y on t h e l a w a p p l i c a b l e t o R e y n o l d s ' s c a s e , 

t h e j u r y r e t u r n e d a v e r d i c t f i n d i n g R e y n o l d s g u i l t y o f f i v e 

c o u n t s o f c a p i t a l m u r d e r , as c h a r g e d i n t h e i n d i c t m e n t . 

D u r i n g t h e p e n a l t y p h a s e o f R e y n o l d s ' s t r i a l , t h e S t a t e 

r e s u b m i t t e d a l l t h e e v i d e n c e i t had i n t r o d u c e d d u r i n g t h e 

g u i l t p h a s e . A p p a r e n t l y , f o r s t r a t e g i c r e a s o n s , d e f e n s e 

c o u n s e l s t i p u l a t e d t o t h e p r e s e n c e o f t h e a g g r a v a t i n g f a c t o r 

t h a t t h e c a p i t a l o f f e n s e s were e s p e c i a l l y h e i n o u s , a t r o c i o u s , 

o r c r u e l compared t o o t h e r c a p i t a l o f f e n s e s . See § 13A-5-

4 9 ( 8 ) , A l a . Code 1975. W i t h r e g a r d t o t h e s t a t u t o r y m i t i g a t i n g 

f a c t o r s , t h e S t a t e a g r e e d t h a t R e y n o l d s had no s i g n i f i c a n t 
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h i s t o r y o f p r i o r c r i m i n a l a c t i v i t y . 3 See § 1 3 A - 5 - 5 1 ( 1 ) , A l a . 

Code 1975. 

R e y n o l d s p r e s e n t e d s e v e r a l w i t n e s s e s who t e s t i f i e d t o t h e 

n e g l e c t and abuse R e y n o l d s w i t n e s s e d and e n d u r e d f r o m h i s 

f a t h e r and m o t h e r d u r i n g h i s d e v e l o p i n g y e a r s and who 

t e s t i f i e d t h a t R e y n o l d s was i n t r o d u c e d t o d r u g s and c r i m e a t 

an e a r l y age. R e y n o l d s a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

he had overcome many o f t h e h a r d s h i p s t h a t he e n d u r e d as a 

c h i l d and t h a t he managed t o c r e a t e a f a i r l y s t a b l e 

p r o f e s s i o n a l and s o c i a l l i f e u n t i l he began u s i n g t h e d r u g 

c r y s t a l methamphetamine. 

A f t e r b o t h s i d e s had r e s t e d and t h e c i r c u i t c o u r t had 

i n s t r u c t e d t h e j u r y on t h e l a w a p p l i c a b l e t o t h e p e n a l t y p h a s e 

p r o c e e d i n g , t h e j u r y r e t u r n e d a v e r d i c t , by a v o t e o f 12-0, 

s e n t e n c i n g R e y n o l d s t o d e a t h . The c i r c u i t c o u r t a c c e p t e d t h e 

j u r y ' s r e c o m m e n d a t i o n and s e n t e n c e d R e y n o l d s t o d e a t h f o r t h e 

f i v e c a p i t a l - m u r d e r c o n v i c t i o n s . 

3The r e c o r d i n d i c a t e s t h a t R e y n o l d s h a d b e e n c o n v i c t e d o f 
a number o f f e l o n y o f f e n s e s t h a t he h a d c o m m i t t e d b e f o r e t h e 
c r i m e s es i n t h i s c a s e ; h o w e v er, b e c a u s e R e y n o l d s was n o t 

i c t e d f o r t h o s e c r i m e s u n t i l a f t e r t h e o f f e n s e s i n t h e 
p r e s e n t c a s e h a d b e e n c o m m i t t e d , t h e S t a t e a g r e e d n o t t o 
d i s p u t e t h e p r e s e n c e o f t h e s t a t u t o r y m i t i g a t i n g f a c t o r t h a t 
R e y n o l d s h a d no s i g n i f i c a n t h i s t o r y o f p r i o r c r i m i n a l 
a c t i v i t y . 
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S t a n d a r d o f R e v i e w 

In e v e r y c a s e i n w h i c h t h e d e a t h p e n a l t y i s i m p o s e d , t h i s 

C o u r t must r e v i e w t h e r e c o r d f o r any p l a i n e r r o r , i . e . , f o r 

any d e f e c t i n t h e p r o c e e d i n g s , w h e t h e r o r n o t t h e d e f e c t was 

b r o u g h t t o t h e a t t e n t i o n o f t h e t r i a l c o u r t . R u l e 45A, 

A l a . R . A p p . P . , p r o v i d e s : 

" I n a l l c a s e s i n w h i c h t h e d e a t h p e n a l t y has 
been i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t i c e any p l a i n e r r o r o r d e f e c t i n t h e p r o c e e d i n g s 
u n d e r r e v i e w , w h e t h e r o r n o t b r o u g h t t o t h e 
a t t e n t i o n o f t h e t r i a l c o u r t , and t a k e a p p r o p r i a t e 
a p p e l l a t e a c t i o n by r e a s o n t h e r e o f , whenever s u c h 
e r r o r has o r p r o b a b l y has a d v e r s e l y a f f e c t e d t h e 
s u b s t a n t i a l r i g h t o f t h e a p p e l l a n t . " 

As t h i s C o u r t s t a t e d i n H a l l v. S t a t e , 820 So. 2d 113, 

121-22 ( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 820 So. 2d 152 ( A l a . 

2 0 0 1 ) : 

"The s t a n d a r d o f r e v i e w i n r e v i e w i n g a c l a i m 
u n d e r t h e p l a i n - e r r o r d o c t r i n e i s s t r i c t e r t h a n t h e 
s t a n d a r d u s e d i n r e v i e w i n g an i s s u e t h a t was 
p r o p e r l y r a i s e d i n t h e t r i a l c o u r t o r on a p p e a l . As 
t h e U n i t e d S t a t e s Supreme C o u r t s t a t e d i n U n i t e d  
S t a t e s v. Young, 470 U.S. 1, 105 S.Ct. 1038 , 84 
L.Ed. 2d 1 ( 1 9 8 5 ) , t h e p l a i n - e r r o r d o c t r i n e a p p l i e s 
o n l y i f t h e e r r o r i s ' p a r t i c u l a r l y e g r e g i o u s ' and i f 
i t ' s e r i o u s l y a f f e c t [ s ] t h e f a i r n e s s , i n t e g r i t y o r 
p u b l i c r e p u t a t i o n o f j u d i c i a l p r o c e e d i n g s . ' See Ex  
p a r t e P r i c e , 725 So. 2d 1063 ( A l a . 1 9 9 8 ) , c e r t . 
d e n i e d , 526 U.S. 1133, 119 S.Ct. 1809, 143 L.Ed. 2d 
1012 ( 1 9 9 9 ) ; B u r g e s s v. S t a t e , 723 So. 2d 742 ( A l a . 
C r . App. 1 9 9 7 ) , a f f ' d , 723 So. 2d 770 ( A l a . 1 9 9 8 ) , 
c e r t . d e n i e d , 526 U.S. 1052, 119 S.Ct. 1360, 143 
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L.Ed. 2d 521 ( 1 9 9 9 ) ; J o h n s o n v. S t a t e , 620 So. 2d 
679, 701 ( A l a . C r . App. 1 9 9 2 ) , r e v ' d on o t h e r 
g r o u n d s , 620 So. 2d 709 ( A l a . 1 9 9 3 ) , on remand, 620 
So. 2d 714 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 510 U.S. 
905, 114 S.Ct. 285, 126 L.Ed. 2d 235 ( 1 9 9 3 ) . " 

A l t h o u g h R e y n o l d s ' s f a i l u r e t o o b j e c t a t t r i a l w i l l n o t 

p r e c l u d e t h i s C o u r t f r o m r e v i e w i n g an i s s u e , i t w i l l , 

n e v e r t h e l e s s , w e i g h a g a i n s t any c l a i m o f p r e j u d i c e he makes on 

a p p e a l . See D i l l v. S t a t e , 600 So. 2d 343 ( A l a . C r i m . App. 

1 9 9 1 ) , a f f ' d , 600 So. 2d 372 ( A l a . 1 9 9 2 ) , c e r t . d e n i e d , 507 

U.S. 924 ( 1 9 9 3 ) . 

G u i l t - P h a s e I s s u e s 

I . 

R e y n o l d s m a i n t a i n s t h a t t h e c i r c u i t c o u r t " i m p r o p e r l y 

o r d e r e d [him] t o wear a s t u n b e l t t h r o u g h o u t h i s t r i a l . " 

S p e c i f i c a l l y , R e y n o l d s a r g u e s t h a t t h e " t r i a l c o u r t ' s d e c i s i o n 

i m p r o p e r l y and n e e d l e s s l y d e p r i v e d [him] o f h i s r i g h t s t o due 

p r o c e s s , a f a i r t r i a l , and t o p a r t i c i p a t e i n h i s own d e f e n s e . " 

( R e y n o l d s ' s b r i e f , I s s u e V I I , a t 69-71.) 

R e y n o l d s d i d n o t o b j e c t t o t h e use o f t h e s t u n b e l t . 

A c c o r d i n g l y , we w i l l r e v i e w h i s c l a i m f o r p l a i n e r r o r o n l y . 

R u l e 45A, A l a . R . A p p . P . 
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The r e c o r d does n o t i n d i c a t e who o r d e r e d R e y n o l d s t o wear 

t h e s t u n b e l t -- w h e t h e r i t was r e q u i r e d by t h e C o u r t o r by 

t h e s h e r i f f ' s d e p a r t m e n t . However, t h e r e i s no e v i d e n c e 

i n d i c a t i n g t h a t t h e b e l t i n t e r f e r e d w i t h R e y n o l d s ' s r i g h t t o 

c o n f e r w i t h h i s c o u n s e l o r t h a t t h e j u r y was even aware t h a t 

R e y n o l d s was w e a r i n g a s t u n b e l t . We have r e v i e w e d t h e r e c o r d 

and, as we d i d i n B e l i s l e v. S t a t e , 11 So. 3d 256 ( A l a . C r i m . 

App. 2 0 0 7 ) , a f f ' d , 11 So. 3d 323 ( A l a . 2 0 0 8 ) , c e r t . d e n i e d , 

U.S. , 129 S.Ct. 2865 ( 2 0 0 9 ) , we f i n d no p l a i n e r r o r . 

R u l e 45A, A l a . R . A p p . P . 

I I . 

R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t c o m m i t t e d a number 

o f e r r o r s d u r i n g t h e j u r y - s e l e c t i o n p r o c e s s . ( R e y n o l d s ' s 

b r i e f , I s s u e XX, a t pp. 108-10.) These w i l l be a d d r e s s e d 

i n d i v i d u a l l y b e l o w . 

A 

R e y n o l d s c o n t e n d s , i n a o n e - s e n t e n c e argument, t h a t t h e 

c i r c u i t c o u r t " e r r o n e o u s l y e x c u s e d a t l e a s t 150 o f t h e 

summoned j u r o r s o u t s i d e t h e p r e s e n c e o f t h e p a r t i e s , i n 

v i o l a t i o n o f [ h i s ] S i x t h Amendment r i g h t t o be p r e s e n t and t o 
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a f a i r t r i a l by an i m p a r t i a l j u r y . " ( R e y n o l d s ' s b r i e f , a t 

108.) 

The r e c o r d i n d i c a t e s t h a t when t h e v e n i r e was f i r s t 

a s s e m b l e d , d u r i n g t h e c i r c u i t c o u r t ' s g e n e r a l i n s t r u c t i o n s 

r e g a r d i n g t h e p r o c e e d i n g s , t h e c o u r t s t a t e d : 

"But h e r e i s k i n d o f t h e way i t w o r k s : We s e n t 
o u t f o u r h u n d r e d j u r y summons. You w i l l l o o k 
a r o u n d . T h e r e a r e n o t f o u r h u n d r e d p e o p l e i n t h i s 
room. Of t h o s e f o u r h u n d r e d , a b o u t one h u n d r e d and 
f i f t y o f them have a l r e a d y been e x c u s e d . ..." 

( V o l . V, R. 327.) The c o u r t t h e n c o n t i n u e d w i t h i t s g e n e r a l 

i n t r o d u c t i o n t o t h e p r o c e e d i n g s . 

R e y n o l d s d i d n o t o b j e c t t o t h e c i r c u i t c o u r t ' s e x c u s i n g 

t h e p o t e n t i a l j u r o r s o u t s i d e h i s o r h i s c o u n s e l ' s p r e s e n c e . 

A c c o r d i n g l y , we r e v i e w t h i s a s s e r t i o n f o r p l a i n e r r o r o n l y . 

R u l e 45A, A l a . R . A p p . P . 

" S e c t i o n 12-16-74, A l a . Code 1975, s p e c i f i c a l l y 
g i v e s a t r i a l c o u r t t h e r i g h t t o e x c u s e p o t e n t i a l 
j u r o r s o u t s i d e t h e p r e s e n c e o f t h e p a r t i e s and t h e i r 
c o u n s e l . No e r r o r , much l e s s p l a i n e r r o r , o c c u r r e d 

h e r e . " 

D o r s e y v. S t a t e , 881 So. 2d 460, 482 ( A l a . C r i m . App. 2 0 0 1 ) , 

a f f ' d i n p a r t , r e v ' d i n p a r t on u n r e l a t e d g r o u n d , 881 So. 2d 

533 ( A l a . 2 0 0 3 ) . R e y n o l d s has n o t p r e s e n t e d any s p e c i f i c 

i n s t a n c e i n w h i c h t h e c i r c u i t c o u r t s u p p o s e d l y e x c e e d e d i t s 
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d i s c r e t i o n i n e x c u s i n g t h e p o t e n t i a l j u r o r s o u t s i d e t h e 

p r e s e n c e o f t h e p a r t i e s , and we f i n d no e r r o r , p l a i n o r 

o t h e r w i s e . 

B 

R e y n o l d s a l l e g e s , i n a o n e - p a r a g r a p h argument, t h a t t h e 

c i r c u i t c o u r t e r r e d t o r e v e r s a l b e c a u s e , he c l a i m s , t h e C o u r t 

" d i r e c t e d t h a t a l l s e l f - e m p l o y e d p e r s o n s , i n d i v i d u a l s o v e r t h e 

age o f 80, and f u l l - t i m e s t u d e n t s w o u l d be a u t o m a t i c a l l y 

removed f r o m t h e j u r y v e n i r e . " ( R e y n o l d s ' s b r i e f , a t 

1 0 8 . ) ( E m p h a s i s added.) 

R e y n o l d s d i d n o t o b j e c t on t h i s g r o u n d a t t r i a l . I n f a c t , 

d e f e n s e c o u n s e l i n d i c a t e d t h a t t h e y were s a t i s f i e d w i t h t h e 

p r o c e e d i n g s . ( V o l . V, R. 401.) A c c o r d i n g l y , we r e v i e w t h i s 

c o n t e n t i o n f o r p l a i n e r r o r o n l y . R u l e 45A, A l a . R . A p p . P . 

S e c t i o n 12-16-63, A l a . Code 1975, p r o v i d e s , i n r e l e v a n t 

p a r t : 

" ( a ) The c o u r t , upon t h e r e q u e s t o f a 
p r o s p e c t i v e j u r o r p u r s u a n t t o t h i s s e c t i o n , s h a l l 
d e t e r m i n e on t h e b a s i s o f i n f o r m a t i o n p r o v i d e d 
d u r i n g an i n t e r v i e w w i t h t h e p r o s p e c t i v e j u r o r o r 
b a s e d on o t h e r c o m p e t e n t e v i d e n c e w h e t h e r t h e 
p r o s p e c t i v e j u r o r s h o u l d be e x c u s e d f r o m j u r y 
s e r v i c e . 

"(b) A p e r s o n who i s n o t d i s q u a l i f i e d f o r j u r y 
s e r v i c e may a p p l y t o be e x c u s e d f r o m j u r y s e r v i c e by 

31 



CR-07-0443 

t h e c o u r t o n l y upon a s h o w i n g o f undue o r e x t r e m e 
p h y s i c a l o r f i n a n c i a l h a r d s h i p , a m e n t a l o r p h y s i c a l 
c o n d i t i o n t h a t i n c a p a c i t a t e s t h e p e r s o n , o r p u b l i c 
n e c e s s i t y 

"(1) 

"(2) F o r p u r p o s e s o f t h i s a r t i c l e , undue o r 
e x t r e m e p h y s i c a l o r f i n a n c i a l h a r d s h i p i s l i m i t e d t o 
any o f t h e f o l l o w i n g c i r c u m s t a n c e s i n w h i c h an 
i n d i v i d u a l w o u l d : 

"( a ) Be r e q u i r e d t o abandon 
a p e r s o n u n d e r h i s o r h e r 
p e r s o n a l c a r e o r s u p e r v i s i o n due 
t o t h e i m p o s s i b i l i t y o f o b t a i n i n g 
an a p p r o p r i a t e s u b s t i t u t e 
c a r e g i v e r d u r i n g t h e p e r i o d o f 
p a r t i c i p a t i o n i n t h e j u r y p o o l 
o r on t h e j u r y . 

"(b) I n c u r c o s t s t h a t w o u l d 
have a s u b s t a n t i a l a d v e r s e i m p a c t 
on t h e payment o f t h e 
i n d i v i d u a l ' s n e c e s s a r y d a i l y 
l i v i n g e x p e n s e s o r on t h o s e f o r 
whom he o r she p r o v i d e s t h e 
p r i n c i p a l means o f s u p p o r t . 

" ( c ) S u f f e r p h y s i c a l 
h a r d s h i p t h a t w o u l d r e s u l t i n 
i l l n e s s o r d i s e a s e . 

"(3) Undue o r e x t r e m e p h y s i c a l o r f i n a n c i a l 
h a r d s h i p does n o t e x i s t s o l e l y b a s e d on t h e f a c t 
t h a t a p r o s p e c t i v e j u r o r w i l l be r e q u i r e d t o be 
a b s e n t f r o m h i s o r p l a c e o f employment." 

The r e c o r d i n d i c a t e s t h a t d u r i n g t h e j u r y a s s e m b l y , t h e 

c o u r t i n f o r m e d t h e p r o s p e c t i v e j u r o r s t h a t t h e r e were 
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g e n e r a l l y f o u r r e a s o n s t h a t t h e c o u r t w o u l d a c c e p t i n o r d e r t o 

e x c u s e a p r o s p e c t i v e j u r o r f r o m s e r v i c e : (1) a v e r i f i a b l e 

m e d i c a l c o n d i t i o n t h a t p r e c l u d e d t h e p r o s p e c t i v e j u r o r f r o m 

s e r v i n g ; (2) p e r s o n s who were o v e r t h e age o f 80 y e a r s ; (3) 

f u l l - t i m e s t u d e n t s ; and (4) s e l f - e m p l o y e d p e r s o n s . ( V o l . V, 

R. 329-30.) A f t e r t h e g e n e r a l q u a l i f i c a t i o n o f t h e p r o s p e c t i v e 

j u r o r s , t h e c i r c u i t c o u r t i n t e r v i e w e d t h e p r o s p e c t i v e j u r o r s 

who s o u g h t t o be e x c u s e d . ( V o l . V, R. 362-402.) Of t h e 48 

j u r o r s who were i n t e r v i e w e d i n t h i s p r o c e s s , t h e c i r c u i t c o u r t 

g r a n t e d 21 o f t h e r e q u e s t s t o be e x c u s e d . ( V o l . V. R. 362¬

402.) Those 21 j u r o r s were e x c u s e d f o r r e a s o n s encompassed i n 

§ 12-16-63, A l a . Code 1975. 

The c i r c u i t c o u r t d i d n o t abuse i t s d i s c r e t i o n , and we 

f i n d no e r r o r , p l a i n o r o t h e r w i s e , i n t h i s r e g a r d . See T u r n e r  

v. S t a t e , 924 So. 2d 737, 752-53 ( A l a . C r i m . App. 2 0 0 2 ) ; Boyd  

v. S t a t e , 715 So. 2d 825, 843 ( A l a . C r i m . App. 1 9 9 7 ) . 

C 

I n a o n e - s e n t e n c e argument, R e y n o l d s c o n t e n d s t h a t t h e 

c i r c u i t c o u r t e r r e d t o r e v e r s a l i n r e m o v i n g 10 v e n i r e m e m b e r s 

b a s e d on t h e v e n i r e m e m b e r s ' o p p o s i t i o n t o t h e d e a t h p e n a l t y . 
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F i r s t we n o t e t h a t R e y n o l d s o b j e c t e d t o t h e c i r c u i t 

c o u r t ' s g r a n t i n g o f t h e S t a t e ' s c h a l l e n g e s f o r c a u s e f o r o n l y 

2 o f t h e 10 p r o s p e c t i v e j u r o r s , Z.B ( V o l . 6, 533) and F.G 

( V o l . V I , R. 6 0 0 . ) 4 Thus, we w i l l r e v i e w R e y n o l d s ' s 

a l l e g a t i o n s r e g a r d i n g t h e r e m a i n d e r o f t h e c h a l l e n g e s f o r 

p l a i n e r r o r o n l y . R u l e 45A, A l a . R . A p p . P . 

We have r e v i e w e d t h e v o i r d i r e c o n d u c t e d by t h e c i r c u i t 

c o u r t o f e a c h o f t h e 10 p r o s p e c t i v e j u r o r s : 

1. Z.B. - ( V o l . V I , R. 487, 492, 512-15.) 

2. F.G. - ( V o l . V I , R. 550, 554-55, 600.) 

3. N.M. - ( V o l . V I , R. 638; V o l . V I I , 664, 692.) 

4. S.O. - ( V o l . V I , R. 640; V o l . V I I , 664, 689-91.) 

5. J.M - ( V o l . V I , R. 639, V o l . V I I , 683-84.) 

6. J.R. - ( V o l . V I , R. 640, V o l . V I I , R. 685.) 

7. J.M. - ( V o l . V I I , R. 705-07.) 

8. M.W. - ( V o l . V I I , R. 765-67.) 

9. O.H. - ( V o l . V I I , R. 768-69.) 

10. E.F.T. - ( V o l . V I I , R. 772-73.) 

B e c a u s e o f t h e s e j u r o r s o p p o s i t i o n t o t h e d e a t h p e n a l t y , 

we f i n d no e r r o r i n t h e c i r c u i t c o u r t ' s g r a n t i n g o f t h e 

4 I n an e f f o r t t o p r o t e c t t h e a n o n y m i t y o f t h e c h a l l e n g e d 
j u r o r s , we have u s e d t h e i r i n i t i a l s . 
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c h a l l e n g e s f o r c a u s e w i t h r e g a r d t o t h e 10 p r o s p e c t i v e j u r o r s . 

See B r y a n t v. S t a t e , 951 So. 2d 732, 737-39 ( A l a . C r i m . App. 

2 0 0 3 ) , f o r a t h o r o u g h d i s c u s s i o n o f t h e p e r t i n e n t l a w 

r e g a r d i n g a p p e l l a t e r e v i e w o f a t r i a l c o u r t ' s g r a n t i n g o f a 

c h a l l e n g e f o r c a u s e . 

D. 

I n a r e l a t e d v e i n , R e y n o l d s a r g u e s t h a t t h e " p r e - t r i a l 

d e a t h q u a l i f i c a t i o n v i o l a t e d [ h i s ] c o n s t i t u t i o n a l r i g h t t o an 

i m p a r t i a l g u i l t y - p h a s e j u r y . " ( R e y n o l d s ' s b r i e f , a t 109.) As 

b e s t we can d e t e r m i n e , R e y n o l d s d i d n o t o b j e c t on t h i s b a s i s 

a t t r i a l , and we f i n d no p l a i n e r r o r . T h i s C o u r t has 

p r e v i o u s l y a d d r e s s e d and r e j e c t e d t h i s a s s e r t i o n . See D o t c h v.  

S t a t e [Ms. CR-07-1913, A p r i l 2, 2 0 1 0 ] , So. 3d ( A l a . 

C r i m . App. 2010.) 

E. 

R e y n o l d s a s s e r t s t h a t t h e c i r c u i t c o u r t e r r e d i n r e f u s i n g 

h i s r e q u e s t t o s e q u e s t e r t h e j u r y . ( R e y n o l d s ' s b r i e f , a t 

109.) 

"'Even i n a c a p i t a l c a s e t h e r e i s no r e q u i r e m e n t 
t h a t a c o u r t s e q u e s t e r t h e j u r o r s d u r i n g t h e t r i a l . 
The d e c i s i o n t o g r a n t o r deny a m o t i o n t o s e q u e s t e r 
t h e j u r y d u r i n g t r i a l i s w i t h i n t h e sound d i s c r e t i o n 
o f t h e t r i a l c o u r t . See C e n t o b i e v. S t a t e , 861 So. 
2d 1111 ( A l a . C r i m . App. 2 0 0 1 ) . ' B e l i s l e v. S t a t e , 
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11 So. 3d 256, 279 ( A l a . C r i m . A p p . 2 0 0 7 ) . See a l s o 
Brown v. S t a t e , 11 So. 3d 866, 885 ( A l a . C r i m . App. 
2007) ( h o l d i n g t h a t t h e r e i s no r e q u i r e m e n t t h a t t h e 
j u r y be s e q u e s t e r e d ) . 

V a n p e l t v. S t a t e , [Ms. CR-05-1539, December 18, 2009] So. 

3d ( A l a . C r i m . App. 2009.) 

I n s u p p o r t o f h i s a s s e r t i o n , R e y n o l d s a l l e g e s t h a t " t h e r e 

i s a s u b s t a n t i a l l i k e l i h o o d t h a t [he] was p r e j u d i c e d by t h e 

j u r y ' s e x p o s u r e t o h i g h l y p r e j u d i c i a l m a t t e r s . " ( R e y n o l d s ' s 

b r i e f , a t 109-10.) However, R e y n o l d s does n o t s p e c i f y what 

t h o s e " h i g h l y p r e j u d i c i a l m a t t e r s " were, o r how he was 

p u r p o r t e d l y p r e j u d i c e d by them. 

"What [ R e y n o l d s ] has p r e s e n t e d t o t h i s C o u r t i s 
o n l y b a r e a l l e g a t i o n s o f p r e j u d i c e t h a t , he s a y s , 
r e s u l t e d f r o m t h e t r i a l c o u r t ' s f a i l u r e t o s e q u e s t e r 
t h e j u r y ; he o f f e r s no c o n c r e t e f a c t u a l b a s i s t o 
s u p p o r t t h e s e c l a i m s . We w i l l n o t b a s e e r r o r on 
s p e c u l a t i o n and c o n j e c t u r e . I n d e c i d i n g t o a l l o w t h e 
j u r y t o s e p a r a t e , t h e t r i a l c o u r t i n t h i s c a s e d i d 
so w i t h g r e a t c a u t i o n , p r o v i d i n g a d e q u a t e 
i n s t r u c t i o n s t o t h e j u r y . T h e r e f o r e , we c o n c l u d e 
t h a t t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n 
when i t p e r m i t t e d t h e j u r y t o s e p a r a t e . " 

B r o a d n a x v. S t a t e , 825 So. 2d 134, 155-56 ( A l a . C r i m . App. 

2 0 0 0 ) . 

F i n a l l y , R e y n o l d s a r g u e s , i n e f f e c t , a v i o l a t i o n o f t h e 

c u m u l a t i v e - e r r o r r u l e . S p e c i f i c a l l y , he m a i n t a i n s t h a t 
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" [ i ] n d i v i d u a l l y o r c o l l e c t i v e l y , t h e a f o r e m e n t i o n e d e r r o r s o f 

t h e t r i a l c o u r t d e n i e d [him] h i s r i g h t t o a f a i r t r i a l by a 

f a i r and i m p a r t i a l j u r y . . . . " ( R e y n o l d s ' s b r i e f , a t 110.) The 

Alabama Supreme C o u r t has s e t f o r t h t h e c u m u l a t i v e - e r r o r r u l e 

as f o l l o w s : " [ W ] h i l e , u n d e r t h e f a c t s o f a p a r t i c u l a r c a s e , no 

s i n g l e e r r o r among m u l t i p l e e r r o r s may be s u f f i c i e n t l y 

p r e j u d i c i a l t o r e q u i r e r e v e r s a l u n d e r R u l e 45, i f t h e 

a c c u m u l a t e d e r r o r s have ' p r o b a b l y i n j u r i o u s l y a f f e c t e d 

s u b s t a n t i a l r i g h t s o f t h e p a r t i e s , ' t h e n t h e c u m u l a t i v e e f f e c t 

o f t h e e r r o r s may r e q u i r e r e v e r s a l . " Ex p a r t e Woods, 789 So. 

2d 941, 942-43 n.1 ( A l a . 2001) ( q u o t i n g R u l e 45, 

A l a . R . A p p . P . ) . As p r e v i o u s l y d i s c u s s e d , we f o u n d no e r r o r , 

p l a i n o r o t h e r w i s e , w i t h r e g a r d t o R e y n o l d s ' s a l l e g a t i o n s o f 

e r r o r i n P a r t s I I - A t h r o u g h I I - E . L i k e w i s e , a f t e r a p p l y i n g 

t h e c u m u l a t i v e - e r r o r s t a n d a r d s e t o u t i n Ex p a r t e Woods, 

s u p r a , t o R e y n o l d s ' s a l l e g a t i o n o f c u m u l a t i v e e r r o r , we have 

s c r u p u l o u s l y r e v i e w e d t h e r e c o r d and f i n d no e v i d e n c e 

i n d i c a t i n g t h a t t h e c u m u l a t i v e e f f e c t o f any o f t h e 

a f o r e m e n t i o n e d n o n r e v e r s i b l e e r r o r s i n t h i s c a s e a f f e c t e d 

R e y n o l d s ' s s u b s t a n t i a l r i g h t s a t t r i a l . 

I I I . 
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R e y n o l d s , who i s C a u c a s i a n , a s s e r t s t h a t b e c a u s e t h e 

S t a t e u s e d i t s p e r e m p t o r y s t r i k e s t o remove 9 o f t h e 14 

A f r i c a n - A m e r i c a n j u r y v e n i r e m e m b e r s , t h e c i r c u i t c o u r t e r r e d 

i n c o n c l u d i n g t h a t t h e r e were no v i o l a t i o n s o f B a t s o n v.  

K e n t u c k y , 476 U.S. 79 ( 1 9 8 6 ) . 

B e c a u s e R e y n o l d s d i d n o t make a B a t s o n o b j e c t i o n a t 

t r i a l , we r e v i e w t h i s c l a i m u n d e r t h e p l a i n - e r r o r s t a n d a r d . I n 

t h e c i r c u i t c o u r t ' s w r i t t e n s e n t e n c i n g o r d e r , t h e c o u r t 

s p e c i f i c a l l y f o u n d : 

"A j u r y was s t r u c k and sworn i n t h i s c a s e , 
c o n s i s t i n g o f s e v e n (7) f e m a l e s and f i v e (5) m a l e s . 
One o f t h e male j u r o r s was b l a c k , and a l l o f t h e 
r e m a i n i n g j u r o r s were w h i t e . T h e r e were no B a t s o n 
c h a l l e n g e s made by e i t h e r s i d e and no B a t s o n 
v i o l a t i o n s o c c u r r e d i n t h e s e l e c t i o n o f t h e j u r y . " 

( V o l . I I , C. 320, 327, 334, 341, 3 4 8 . ) 5 

R e y n o l d s now a r g u e s t h a t " [ g ] i v e n t h e u n q u e s t i o n a b l e 

e v i d e n c e o f d i s c r i m i n a t i o n i n t h i s c a s e , t h e t r i a l c o u r t ' s 

f a i l u r e t o f i n d a p r i m a f a c i e c a s e o f d i s c r i m i n a t i o n and t o 

r e q u i r e t h e p r o s e c u t o r t o s t a t e r e a s o n s f o r h i s s t r i k e s was 

e r r o n e o u s . " ( R e y n o l d s ' s b r i e f , a t 106-07.) R e y n o l d s does n o t 

5The c i r c u i t c o u r t e n t e r e d a w r i t t e n s e n t e n c i n g o r d e r f o r 
e a c h c o n v i c t i o n ; h owever, o n l y one d e a t h s e n t e n c e was i m p o s e d . 
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s p e c i f y what t h a t " u n q u e s t i o n a b l e e v i d e n c e " was, and i t i s n o t 

e v i d e n t t o t h i s C o u r t . 

W i t h r e g a r d t o B a t s o n c l a i m s : 

" ' " ' F o r p l a i n e r r o r t o e x i s t i n t h e B a t s o n 
c o n t e x t , t h e r e c o r d must r a i s e an i n f e r e n c e 
t h a t t h e s t a t e [ o r t h e d e f e n d a n t ] engaged 
i n " p u r p o s e f u l d i s c r i m i n a t i o n " i n t h e 
e x e r c i s e o f i t s p e r e m p t o r y c h a l l e n g e s . See 
Ex p a r t e W a t k i n s , 509 So. 2d 1074 ( A l a . ) , 
c e r t . d e n i e d , 484 U.S. 918, 108 S. C t . 2 69, 
98 L. Ed. 2d 226 ( 1 9 8 7 ) . ' " ' 

" S m i t h v. S t a t e , 756 So. 2d 8 92 , 915 ( A l a . C r i m . 
App. 1 9 9 8 ) , a f f ' d , 756 So. 2d 957 ( A l a . 2000 ) 
( q u o t i n g R i e b e r v. S t a t e , 663 So. 2d 985, 991 ( A l a . 
C r i m . App. 1 9 9 4 ) , q u o t i n g i n t u r n o t h e r c a s e s ) . " 

Ex p a r t e W a l k e r , 972 So. 2d 737, 742 ( A l a . 2007 ), c e r t . 

d e n i e d , 552 U.S. 1077 ( 2 0 0 7 ) . 

The o n l y g r o u n d R e y n o l d s o f f e r s i n s u p p o r t o f h i s 

a l l e g a t i o n i s t h a t t h e S t a t e u s e d 9 o f i t s 14 s t r i k e s t o 

remove A f r i c a n - A m e r i c a n v e n i r e m e m b e r s . "Alabama c o u r t s have 

r e p e a t e d l y h e l d t h a t numbers a l o n e a r e n o t s u f f i c i e n t t o 

e s t a b l i s h a p r i m a f a c e c a s e o f d i s c r i m i n a t i o n . " V a n p e l t v. 

S t a t e , [Ms. CR-06-1539, December 18 , 200 9] So. 3d , 

( A l a . C r i m . App. 2 0 0 9 ) . We have t h o r o u g h l y r e v i e w e d t h e r e c o r d 

b e f o r e t h i s C o u r t and f i n d no i n f e r e n c e o f p u r p o s e f u l 
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d i s c r i m i n a t i o n by t h e S t a t e . 6 Thus, t h e r e i s no p l a i n e r r o r 

i n t h i s r e g a r d . 

IV. 

R e y n o l d s c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 

h i s w r i t t e n m o t i o n t o remove h i s l e a d c o u n s e l . S p e c i f i c a l l y , 

he m a i n t a i n s t h a t he and h i s l e a d c o u n s e l had an 

" i r r e c o n c i l a b l e c o n f l i c t t h a t c a u s e d a b r e a k d o w n i n t h e i r 

c o m m u n i c a t i o n and i m p a i r e d [ l e a d c o u n s e l ' s ] p r e p a r a t i o n f o r 

[ h i s ] d e f e n s e . " ( R e y n o l d s ' s b r i e f , I s s u e V I I I , a t 71-75.) 

The r e c o r d r e f l e c t s t h a t a f t e r t h e v o i r d i r e o f t h e 

v e n i r e m e m b e r s , R e y n o l d s p r e s e n t e d t h e c i r c u i t c o u r t w i t h a 

h a n d w r i t t e n m o t i o n t o remove h i s l e a d c o u n s e l . The m o t i o n was 

6The r e c o r d i n d i c a t e s t h a t e a c h o f t h e v e n i r e m e m b e r s 
c o m p l e t e d a j u r o r q u e s t i o n n a i r e t h a t was u s e d i n t h e v o i r d i r e 
o f t h e p r o s p e c t i v e j u r o r s . ( V o l . V, R. 399.) As i n W a l k e r , 
s u p r a , t h o s e q u e s t i o n n a i r e s were n o t i n c l u d e d i n t h e a p p e l l a t e 
r e c o r d . However, when t h i s C o u r t r e q u e s t e d t h e q u e s t i o n n a i r e s , 
p u r s u a n t t o R u l e 1 8 . 2 ( b ) , A l a . R. C r i m . P., we were i n f o r m e d 
b y t h e E t o w a h c i r c u i t c l e r k t h a t t h e q u e s t i o n n a i r e s h a d n o t 
b e e n r e t a i n e d . A c c o r d i n g l y , t h e q u e s t i o n n a i r e s a r e n o t 
a v a i l a b l e f o r t h i s C o u r t ' s c o n s i d e r a t i o n i n e v a l u a t i n g t h i s 
i s s u e . C f . Ex p a r t e S h a r p [Ms. 1080959, December 4, 2009] 
So. 3d ( A l a . 2 0 0 9 ) . (The A l a b a m a Supreme C o u r t r e q u e s t e d 
and r e c e i v e d q u e s t i o n n a i r e s t h a t were n o t i n t h e r e c o r d , and 
a f t e r r e v i e w i n g q u e s t i o n n a i r e s and r e c o r d , f o u n d t h a t t h e 
r e c o r d r a i s e d an i n f e r e n c e o f d i s c r i m i n a t i o n and r e v e r s e d t h e 
j u d g m e n t o f t h i s C o u r t and remanded t h e c a s e t o t h i s C o u r t f o r 
i t t o o r d e r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h i t s o p i n i o n ) . 
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r e a d i n t o t h e r e c o r d . ( V o l . V I I , R. 789-91.) I n t h e m o t i o n , 

R e y n o l d s a s s e r t e d t h a t he was e n t i t l e d t h e r e m o v a l o f h i s l e a d 

c o u n s e l b e c a u s e , he c l a i m e d : (1) l e a d c o u n s e l d i d n o t b e l i e v e 

t h a t he was i n n o c e n t ; (2) l e a d c o u n s e l w i t h h e l d i n f o r m a t i o n 

f r o m h i m ; (3) l e a d c o u n s e l d i d n o t f i l e a m o t i o n t h a t R e y n o l d s 

had r e q u e s t e d c o u n s e l t o f i l e ; (4) l e a d c o u n s e l d i d n o t o b j e c t 

t o a m o t i o n t h a t R e y n o l d s had r e q u e s t e d t h a t h i s p r e v i o u s c o -

d e f e n s e c o u n s e l n o t f i l e ; and, (5) l e a d c o u n s e l d i s c l o s e d 

v i t a l i n f o r m a t i o n a b o u t h i s c a s e t o t h e S t a t e . ( V o l . V I I , 790¬

91.) R e y n o l d s c o n c l u d e d by a s k i n g t h e c i r c u i t c o u r t t o remove 

h i s l e a d c o u n s e l and t o r e p l a c e l e a d c o u n s e l w i t h a n o t h e r 

a p p o i n t e d a t t o r n e y . R e y n o l d s a l s o r e q u e s t e d t h a t t h e t r i a l be 

c o n t i n u e d i n o r d e r t o g i v e t h a t n e w l y a p p o i n t e d c o c o u n s e l 

a d e q u a t e t i m e t o p r e p a r e . ( V o l . V I I , R. 791.) 

The S t a t e r e s p o n d e d t h a t l e a d d e f e n s e c o u n s e l had w o r k e d 

t i r e l e s s l y w i t h t h e c o - d e f e n s e c o u n s e l . The S t a t e i n d i c a t e d 

t h a t i t had no o b j e c t i o n t o l e a d c o u n s e l ' s b e i n g removed, 

p r o v i d e d t h a t t h e t r i a l p r o c e e d w i t h R e y n o l d s b e i n g 

r e p r e s e n t e d by h i s two r e m a i n i n g a p p o i n t e d d e f e n s e c o u n s e l . 

The p r o s e c u t o r a l s o e m p h a t i c a l l y d e n i e d t h a t R e y n o l d s ' s l e a d 
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c o u n s e l had d i s c l o s e d any c o n f i d e n t i a l i n f o r m a t i o n t o t h e 

S t a t e . 

When t h e c i r c u i t c o u r t gave l e a d d e f e n s e c o u n s e l an 

o p p o r t u n i t y t o r e p l y , c o u n s e l s t a t e d t h a t t h e c l a i m s i n 

R e y n o l d s ' s m o t i o n were so vague t h a t c o u n s e l c o u l d n o t 

a d e q u a t e l y r e s p o n d . ( V o l . V I I , R. 793.) T h e r e a f t e r , t h e 

c i r c u i t c o u r t n o t e d : 

"THE COURT: W e l l , t r e a t i n g t h i s as a m o t i o n by 
t h e d e f e n d a n t and f r o m what I have o b s e r v e d i n t h e 
c a s e , you have done e v e r y t h i n g t h a t you need t o do 
o r c o u l d p o s s i b l y do, and you have a d a m a n t l y 
c h a m p i o n e d y o u r c l i e n t ' s p o s i t i o n . You have f i l e d 
a p p r o p r i a t e m o t i o n s . You have a r g u e d m o t i o n s t o t h e 
C o u r t . I f i n d no s h o r t c o m i n g s i n y o u r s k i l l s as an 
a t t o r n e y . You have p r a c t i c e d b e f o r e me on many, 
many o c c a s i o n s . And I have s e e n n o t h i n g 
i n a p p r o p r i a t e on y o u r b e h a l f i n t h i s c a s e so f a r . 
So t h i s w o u l d be d e n i e d . " 

( V o l . V I I , R. 793.) 

However, b e f o r e m a k i n g a f i n a l r u l i n g , t h e c i r c u i t c o u r t 

gave R e y n o l d s an o p p o r t u n i t y t o a r g u e h i s m o t i o n b e f o r e t h e 

c o u r t . R e y n o l d s a r g u e d : 

"Sunday O c t o b e r 1 4 t h , [ l e a d d e f e n s e c o u n s e l ] came t o 
see me h e r e i n t h e j a i l . He had i n f o r m a t i o n on a 
m o t i o n t h a t he had i n h i s p o s s e s s i o n t h a t we had a 
h e a r i n g on, and I a s k e d [ l e a d d e f e n s e c o u n s e l ] why 
he d i d n ' t show t h a t m o t i o n i n C o u r t t h a t day. He 
s a i d he d i d n ' t know. 
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" [ L e a d d e f e n s e c o u n s e l ] has made s e v e r a l 
comments a b o u t h im n o t b e l i e v i n g i n my i n n o c e n c e . 
He made a comment t o me on t h e 1 4 t h a g a i n when he 
came t o see me t h a t I f o u n d n o t a p p r o p r i a t e . [ L e a d 
d e f e n s e c o u n s e l ] s a i d he -- I a s k e d h im how many 
c a s e s he has h a n d l e d as a d e f e n s e on a c a p i t a l 
c a s e s , murder c a s e s . And he s a i d he has h a n d l e d 
q u i t e a few and has a l w a y s been on t h e l o s i n g end 
e x c e p t when he was a p r o s e c u t o r and [he] had a good 
l i t t l e l a u g h a b o u t t h a t . 

"The m o t i o n i n t h i s -- [ l e a d d e f e n s e c o u n s e l ] 
a l s o knew t h a t t h i s C o u r t has t o o k my c a s e o f f 
a n o t h e r j u d g e ' s d o c k e t I d i d n ' t have any i d e a 
a b o u t t h i s u n t i l [ l e a d d e f e n s e c o u n s e l ] r e v e a l e d 
t h i s i n a h e a r i n g and a f t e r we had done s e t a c o u r t 
d a t e . I a s k e d f o r a change o f venue a t t h e 
b e g i n n i n g f o r [ l e a d d e f e n s e c o u n s e l ] t o p u t a m o t i o n 
i n a t t h e b e g i n n i n g o f t h i s c a s e . He has f a i l e d t o 
do s o . 

"My r i g h t s were v i o l a t e d -- I e x p l a i n e d t h i s t o 
[ l e a d d e f e n s e c o u n s e l ] by [ t h e d i s t r i c t a t t o r n e y ] 
when t h e y were q u e s t i o n i n g me on t h i s b e f o r e I was 
e v e r c h a r g e d on t h i s . My c o n s t i t u t i o n a l r i g h t s were 
v i o l a t e d . [ L e a d d e f e n s e c o u n s e l ] d o e s n ' t even t h i n k 
t h i s i s an i s s u e , t h a t t h e c o n s t i t u t i o n a l r i g h t s 
were w i t h i n r e a s o n . I f e e l i t d o e s . N o t h i n g e l s e , 
Y o u r Honor." 

( V o l . V I I , R. 794-95.) 

The c o u r t a s k e d R e y n o l d s w h e t h e r he had an i s s u e w i t h 

p r o c e e d i n g w i t h t h e t r i a l w h i l e b e i n g r e p r e s e n t e d by h i s two 

o t h e r a p p o i n t e d c o u n s e l . R e y n o l d s i n d i c a t e d t h a t he w o u l d n o t 

be s a t i s f i e d w i t h t h a t o p t i o n b e c a u s e , he a r g u e d , t h e o t h e r 

two c o u n s e l had n o t p r e p a r e d t o r e p r e s e n t h im on t h e e n t i r e 
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c a s e , t h o s e c o u n s e l had n o t had s u f f i c i e n t t i m e t o p r e p a r e t o 

t r y t h e c a s e w i t h o u t t h e a s s i s t a n c e o f l e a d c o u n s e l , and 

n e i t h e r o f t h e c o c o u n s e l had e v e r t r i e d a c a p i t a l c a s e . ( V o l . 

V I I , R. 797-98.) The c i r c u i t c o u r t d e n i e d R e y n o l d s ' s m o t i o n t o 

remove l e a d c o u n s e l . 

"'"An i n d i g e n t d e f e n d a n t who 
c a n n o t a f f o r d t o r e t a i n an 
a t t o r n e y has an a b s o l u t e r i g h t t o 
have c o u n s e l a p p o i n t e d by t h e 
C o u r t i n a l l c r i m i n a l p r o c e e d i n g s 
i n w h i c h r e p r e s e n t a t i o n by 
c o u n s e l i s c o n s t i t u t i o n a l l y 
r e q u i r e d . G i d e o n v. W a i n w r i g h t , 
372 U.S. 335, 83 S. C t . 792, 9 
L.Ed. 2d 799 ( 1 9 6 3 ) ; S t r i c k l a n d 
v. S t a t e , 280 A l a . 31, 189 So. 2d 
771 ( 1 9 6 5 ) ; U.S. C o n s t . amend. V 
and XIV; A r t . I , A l a . C o n s t . 1 9 0 1 , 
§ 6; A l a . C o d e 1975, § 15-12-21; 
A l a . R. C r i m . P. 6.1. W h i l e an 
i n d i g e n t d e f e n d a n t may have t h e 
r i g h t t o be r e p r e s e n t e d by 
c o u n s e l , he has no a b s o l u t e r i g h t 
t o be r e p r e s e n t e d by any 
p a r t i c u l a r c o u n s e l o r by c o u n s e l 
o f h i s c h o i c e . B r i g g s v. S t a t e , 
54 9 So. 2d 155 ( A l a . C r . App. 
1 9 8 9 ) . The e s s e n t i a l a i m o f t h e 
S i x t h Amendment i s t o g u a r a n t e e 
an e f f e c t i v e a d v o c a t e , n o t 
c o u n s e l p r e f e r r e d by t h e 
d e f e n d a n t . Wheat v. U n i t e d  
S t a t e s , 48 6 U.S. 153, 108 S.Ct. 
1 692, 100 L.Ed. 2d 14 0 (1 98 8 ) . 
The S i x t h Amendment does n o t 
g u a r a n t e e a d e f e n d a n t a 
m e a n i n g f u l r e l a t i o n s h i p , r a p p o r t , 
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o r e v e n c o n f i d e n c e i n 
c o u r t - a p p o i n t e d c o u n s e l . M o r r i s  
v. S l a p p y , 461 U.S. 1, 103 S.Ct. 
1610, 75 L.Ed. 2d 610 ( 1 9 8 3 ) ; 
S i e r s v. Ryan, 773 F.2d 37 (3d 
C i r . 1 9 8 5 ) , c e r t . d e n i e d , 490 
U.S. 1025, 109 S.Ct. 1758, 104 
L.Ed.2d 194 ( 1 9 8 9 ) . " ' 

" ' S n e l l v. S t a t e , 723 So. 2d 105, 107 ( A l a . 
C r i m . App. 1 9 9 8 ) . ' 

" ' " ' [ T ] h e d e c i s i o n 
w h e t h e r t o remove an 
a p p o i n t e d c o u n s e l and 
a p p o i n t a n o t h e r c o u n s e l 
f o r d e f e n d a n t i s w i t h i n 
t h e sound d i s c r e t i o n o f 
t h e t r i a l c o u r t . ' 
C r a w f o r d v. S t a t e , 47 9 
So. 2d 1349, 1355 ( A l a . 
C r . App. 1 9 8 5 ) . See 
a l s o , Tudhope v. S t a t e , 
364 So. 2d 708 ( A l a . 
C r . App. 1978) The 
r i g h t t o c h o o s e c o u n s e l 
may n o t be s u b v e r t e d t o 
o b s t r u c t t h e o r d e r l y 
p r o c e d u r e i n t h e c o u r t 
o r t o i n t e r f e r e w i t h 
t h e f a i r a d m i n i s t r a t i o n 
o f j u s t i c e . U n i t e d  
S t a t e s v. S e x t o n , 47 3 
F.2d 512 ( 5 t h C i r . 
1 9 7 3 ) . " 

" ' B r i g g s v. S t a t e , 54 9 So. 2d 155, 160 
( A l a . C r i m . App. 1 9 8 9 ) . 

" ' " I n o r d e r t o p r e v a i l on a 
m o t i o n f o r s u b s t i t u t i o n o f 
c o u n s e l , t h e a c c u s e d must show a 
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d e m o n s t r a t e d c o n f l i c t o f i n t e r e s t 
o r t h e e x i s t e n c e o f an 
i r r e c o n c i l a b l e c o n f l i c t so g r e a t 
t h a t i t has r e s u l t e d i n a t o t a l 
l a c k o f c o m m u n i c a t i o n t h a t w i l l 
p r e v e n t t h e p r e p a r a t i o n o f an 
a d e q u a t e d e f e n s e . " S n e l l v.  
S t a t e , s u p r a , a t 107.' 

" B a k e r v. S t a t e , 90 6 So. 2d 210 , 22 6 ( A l a . C r i m . 
App. 20 0 1 ) . ' 

"... As t h i s C o u r t n o t e d i n Cox v. S t a t e , 489 
So. 2d 612 ( A l a . C r i m . App. 1 9 8 5 ) : 

"'"A d e f e n d a n t i s e n t i t l e d t o 
c o u n s e l c a p a b l e o f r e n d e r i n g 
c o m p e t e n t , m e a n i n g f u l a s s i s t a n c e 
i n t h e p r e p a r a t i o n and t r i a l o f 
t h e p e n d i n g c h a r g e s , i n c l u d i n g 
a p p r o p r i a t e e v a l u a t i o n and a d v i c e 
w i t h r e f e r e n c e t o a p l e a o f 
g u i l t y . A d e f e n d a n t i s n o t 
e n t i t l e d t o an a t t o r n e y who 
a g r e e s w i t h t h e d e f e n d a n t ' s 
p e r s o n a l v i e w o f t h e p r e v a i l i n g 
l a w o r t h e e q u i t i e s o f t h e 
p r o s e c u t o r ' s c a s e . A d e f e n d a n t i s 
e n t i t l e d t o an a t t o r n e y who w i l l 
c o n s i d e r t h e d e f e n d a n t ' s v i e w s 
and s e e k t o accommodate a l l 
r e a s o n a b l e r e q u e s t s w i t h r e s p e c t 
t o t r i a l p r e p a r a t i o n and t r i a l 
t a c t i c s . A d e f e n d a n t i s e n t i t l e d 
t o an a p p o i n t m e n t o f an a t t o r n e y 
w i t h whom he can communicate 
r e a s o n a b l y , b u t has no r i g h t t o 
an a t t o r n e y who w i l l d o c i l e l y do 
as he i s t o l d . E v e r y d e f e n d a n t i s 
e n t i t l e d t o t h e a s s i s t a n c e o f 
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c o u n s e l d e d i c a t e d t o t h e 
p r o p o s i t i o n , and c a p a b l e o f 
a s s u r i n g t h a t , t h e p r o s e c u t i o n ' s 
c a s e s h a l l be p r e s e n t e d i n 
c o n f o r m i t y w i t h t h e C o n s t i t u t i o n , 
r u l e s o f e v i d e n c e and a l l o t h e r 
c o n t r o l l i n g r u l e s and p r a c t i c e s . 
No d e f e n d a n t has a r i g h t t o 
more." U n i t e d S t a t e s v. Moore, 
706 F.2d 538, 540 ( 5 t h C i r . ) , 
c e r t . d e n i e d , 464 U.S. 859, 104 
S.Ct. 183, 78 L.Ed. 2d 163 
( 1 9 8 3 ) . ' 

"489 So. 2d a t 622 " 

G a v i n v. S t a t e , 891 So. 2d 907 , 941-43 ( A l a . C r i m . App. 

2 0 0 3 ) , c e r t . d e n i e d , 891 So. 2d 998 ( A l a . 2 0 0 4 ) ; 543 U.S. 1123 

( 2 0 0 5 ) ( e m p h a s i s d e l e t e d ) . 

A l t h o u g h R e y n o l d s had many o p p o r t u n i t i e s t o move t h e 

c o u r t f o r s u b s t i t u t i o n o f l e a d c o u n s e l , he d i d n o t do so u n t i l 

a f t e r t h e t r i a l b e gan. S u b s t i t u t i o n o f c o u n s e l a t t h a t l a t e 

d a t e w o u l d have " o b s t r u c t [ e d ] t h e o r d e r l y p r o c e d u r e i n t h e 

c o u r t [and] ... i n t e r f e r e d w i t h t h e f a i r a d m i n i s t r a t i o n o f 

j u s t i c e . " G a v i n , 891 So. 2d a t 941. See a l s o R o b i n s o n v.  

S t a t e , 581 So. 2d 1197, 1200 ( A l a . C r i m . App. 1990.) 

F u r t h e r m o r e , R e y n o l d s has n o t e s t a b l i s h e d t h a t h i s l e a d 

" c o u n s e l had a c o n f l i c t o f i n t e r e s t o r t h a t t h e r e was a ' t o t a l 

l a c k o f c o m m u n i c a t i o n ' b etween h i s c o u n s e l and him t h a t w o u l d 
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have p r e v e n t e d t h e p r e p a r a t i o n o f an a d e q u a t e d e f e n s e . " G a v i n , 

891 So 2d a t 942. A c c o r d i n g l y , we f i n d no abuse o f d i s c r e t i o n 

i n t h e c i r c u i t c o u r t ' s d e n i a l R e y n o l d s ' s m o t i o n t o remove h i s 

l e a d c o u n s e l . 

R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d by a l l o w i n g 

t h e S t a t e t o p r e s e n t t h e d e p o s i t i o n t e s t i m o n y o f t h e f o r e n s i c 

p a t h o l o g i s t who p e r f o r m e d t h e a u t o p s y . ( R e y n o l d s ' s b r i e f , 

I s s u e IV, a t 42-51; R e y n o l d s ' s r e p l y b r i e f , I s s u e IV, a t 35¬

40.) 

The S t a t e i n t r o d u c e d t h e r e s u l t s o f t h e a u t o p s i e s t h r o u g h 

t h e v i d e o t a p e d d e p o s i t i o n o f Dr. Adam C r a i g , t h e f o r e n s i c 

p a t h o l o g i s t who p e r f o r m e d t h e a u t o p s i e s . R e y n o l d s c l a i m s t h a t 

a t t h e t i m e o f Dr. C r a i g ' s d e p o s i t i o n , t h e S t a t e had n o t y e t 

p r o v i d e d t h e d e f e n s e w i t h " c r u c i a l d i s c o v e r y i n f o r m a t i o n , " 

n a mely, t h e p o s s i b i l i t y t h a t two d i f f e r e n t k n i v e s may have 

been u s e d t o s t a b t h e v i c t i m s . R e y n o l d s m a i n t a i n s t h a t b e c a u s e 

he d i d n o t have t h a t i n f o r m a t i o n a t t h e t i m e o f Dr. C r a i g ' s 

d e p o s i t i o n , he was u n a b l e t o q u e s t i o n Dr. C r a i g a b o u t t h e 

p o s s i b i l i t y o f two d i f f e r e n t k n i v e s b e i n g u s e d i n t h e m u r d e r s . 

Thus, R e y n o l d s a r g u e s , a d m i s s i o n o f t h e a u t o p s y r e s u l t s 
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t h r o u g h Dr. C r a i g ' s d e p o s i t i o n t e s t i m o n y i n l i e u o f Dr. 

C r a i g ' s a c t u a l a p p e a r a n c e as a w i t n e s s a t t r i a l v i o l a t e d h i s 

r i g h t s u n d e r t h e C o n f r o n t a t i o n C l a u s e and t h e U n i t e d S t a t e s 

Supreme C o u r t ' s h o l d i n g i n C r a w f o r d v. W a s h i n g t o n , 541 U.S. 36 

( 2 0 0 4 ) . 

The C o n f r o n t a t i o n C l a u s e o f t h e S i x t h Amendment s t a t e s 

t h a t " [ i ] n a l l c r i m i n a l p r o s e c u t i o n s , t h e a c c u s e d s h a l l e n j o y 

t h e r i g h t ... t o be c o n f r o n t e d w i t h t h e w i t n e s s e s a g a i n s t 

h i m . " U.S. C o n s t . Amend. V I . I n C r a w f o r d v. W a s h i n g t o n , 541 

U.S. a t 53-54, t h e U n i t e d S t a t e s Supreme C o u r t h e l d t h a t t h e 

C o n f r o n t a t i o n C l a u s e p r o h i b i t s t h e " a d m i s s i o n o f t e s t i m o n i a l 

s t a t e m e n t s o f a w i t n e s s who [does] n o t a p p e a r a t t r i a l u n l e s s 

he [ i s ] u n a v a i l a b l e t o t e s t i f y , and t h e d e f e n d a n t [has] had a 

p r i o r o p p o r t u n i t y f o r c r o s s - e x a m i n a t i o n . " 

R e y n o l d s a r g u e s on a p p e a l t h a t a l t h o u g h he may have 

c o n s e n t e d t o t h e d e p o s i t i o n o f Dr. C r a i g and t h e use o f t h a t 

d e p o s i t i o n t e s t i m o n y a t t r i a l , he d i d n o t w a i v e h i s r i g h t t o 

c o n f r o n t Dr. C r a i g a b o u t d i s c o v e r y i n f o r m a t i o n t h a t he 

r e c e i v e d a f t e r t h e d e p o s i t i o n . R e y n o l d s a r g u e s t h a t t h e use o f 

t h e d e p o s i t i o n t e s t i m o n y t o i n t r o d u c e t h e a u t o p s y r e s u l t s 

v i o l a t e s C r a w f o r d b e c a u s e t h e S t a t e d i d n o t e s t a b l i s h t h a t Dr. 
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C r a i g was u n a v a i l a b l e f o r t r i a l and b e c a u s e he d i d n o t have a 

p r i o r o p p o r t u n i t y t o c r o s s - e x a m i n e Dr. C r a i g a b o u t t h e 

d i s c o v e r y m a t e r i a l s he r e c e i v e d a f t e r t h e d e p o s i t i o n . 

The S t a t e c o n t e n d s t h a t i f e r r o r d i d o c c u r i n t h e use o f 

t h e d e p o s i t i o n t e s t i m o n y , i t was i n v i t e d by R e y n o l d s . Under 

t h e f a c t s o f t h i s c a s e , we a g r e e . 

"'"'"'"A p a r t y c a n n o t 
assume i n c o n s i s t e n t 
p o s i t i o n s i n t h e t r i a l 
and a p p e l l a t e c o u r t s 
and, as a g e n e r a l r u l e , 
w i l l n o t be p e r m i t t e d 
t o a l l e g e an e r r o r i n 
t h e t r i a l c o u r t 
p r o c e e d i n g s w h i c h was 
i n v i t e d by him o r was a 
n a t u r a l c o n s e q u e n c e o f 
h i s own a c t i o n s . " ' " 
S l a t o n v. S t a t e , 68 0 
So. 2d 87 9, 900 ( A l a . 
C r i m . App. 1 9 9 5 ) , 
a f f ' d , 680 So. 2d 909 
( A l a . 1 9 9 6 ) , c e r t . 
d e n i e d , 519 U.S. 1079, 
117 S.Ct. 742, 136 L. 
Ed. 2d 680 ( 1 9 9 7 ) , 
q u o t i n g C a m p b e l l v.  
S t a t e , 570 So. 2d 1276, 
1282 ( A l a . C r i m . App. 
1 9 9 0 ) . As we have s a i d 
i n a p p l y i n g t h e 
i n v i t e d - e r r o r d o c t r i n e , 
" ' I t w o u l d be a s a d 
commentary upon t h e 
v i t a l i t y o f t h e 
j u d i c i a l p r o c e s s i f an 
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a c c u s e d c o u l d r e n d e r i t 
i m p o t e n t by h i s own 
c h o i c e . ' " M u r r e l l v.  
S t a t e , 377 So. 2d 1102, 
1105 ( A l a . C r i m . A p p . ) , 
c e r t . d e n i e d , 377 So. 
2d 1108 ( A l a . 1 9 7 9 ) , 
q u o t i n g A l d r i d g e v.  
S t a t e , 278 A l a . 470, 
474, 179 So. 2d 51, 54 
( 1 9 6 5 ) . "The i n v i t e d 
e r r o r r u l e has been 
a p p l i e d e q u a l l y i n 
c a p i t a l c a s e s and 
n o n c a p i t a l c a s e s . " 
R o g e r s v. S t a t e , 63 0 
So. 2d 78, 84 ( A l a . 
C r i m . App. 1 9 9 1 ) , r e v ' d 
on o t h e r g r o u n d s , 630 
So. 2d 88 ( A l a . 1 9 9 2 ) , 
a f f ' d on remand, sub 
nom. M u s q r o v e v. S t a t e , 
638 So. 2d 1347 ( A l a . 
C r i m . App. 1 9 9 2 ) , 
a f f ' d , 638 So. 2d 1360 
( A l a . 1 9 9 3 ) , c e r t . 
d e n i e d , 513 U.S. 845, 
115 S. C t . 136, 130 L. 
Ed. 2d 78 ( 1 9 9 4 ) . ' 

" ' " P e r k i n s v. S t a t e , 8 08 So. 2d 
1041 ( A l a . C r i m . App. 1 9 9 9 ) , 
a f f ' d , 808 So. 2d 1143 ( A l a . 
2 0 0 1 ) . '"An i n v i t e d e r r o r i s 
w a i v e d , u n l e s s i t r i s e s t o t h e 
l e v e l o f p l a i n e r r o r . " ' W i l l i a m s  
v. S t a t e , 710 So. 2d 1276, 1316 
( A l a . C r i m . App. 1 9 9 6 ) , a f f ' d , 
710 So. 2d 1350 ( A l a . 1 9 9 7 ) , 
c e r t . d e n i e d , 524 U.S. 929, 118 
S. C t . 2325, 141 L. Ed. 2d 699 
( 1 9 9 8 ) , q u o t i n g Ex p a r t e 
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Ba n k h e a d, 585 So. 2d 112, 126 
( A l a . 1 9 9 1 ) . 'To r i s e t o t h e l e v e l 
o f p l a i n e r r o r , t h e c l a i m e d e r r o r 
must n o t o n l y s e r i o u s l y a f f e c t a 
d e f e n d a n t ' s " s u b s t a n t i a l r i g h t s , " 
b u t i t must a l s o have an u n f a i r 
p r e j u d i c i a l i m p a c t on t h e j u r y ' s 
d e l i b e r a t i o n s . ' Hyde v. S t a t e , 
778 So. 2d 199, 209 ( A l a . C r i m . 
App. 1 9 9 8 ) , a f f ' d , 778 So. 2d 237 
( A l a . 2 0 0 0 ) , c e r t . d e n i e d , 532 
U.S. 907, 121 S. C t . 1233, 149 
L.Ed. 2d 142 ( 2 0 0 1 ) . " 

"'McNabb v. S t a t e , 887 So. 2d 929, 892-93 
( A l a . C r i m . App. 2 0 0 1 ) . ' 

" C l a r k v. S t a t e , 896 So. 2d 584, 640-41 ( A l a . C r i m . 
App. 2000) ( o p i n i o n on r e t u r n t o remand and on 
a p p l i c a t i o n f o r r e h e a r i n g ) . 

"'The U n i t e d S t a t e s Supreme C o u r t has 
s t a t e d t h a t t h e p l a i n e r r o r d o c t r i n e s h o u l d 
be u s e d i n t h o s e s i t u a t i o n s t h a t 
" ' s e r i o u s l y a f f e c t t h e f a i r n e s s , i n t e g r i t y 
o r p u b l i c r e p u t a t i o n o f j u d i c i a l 
p r o c e e d i n g s . . . . ' " U n i t e d S t a t e s v. Young, 
470 U.S. 1, 15, 105 S. C t . 1038, 1046, 84 
L. Ed. 2d 1 ( 1 9 8 5 ) , q u o t i n g U n i t e d S t a t e s  
v. A t k i n s o n , 297 U.S. 157, 160, 56 S. C t . 
391, 392, 80 L. Ed. 555 ( 1 9 3 6 ) . ' 

" K n i g h t v. S t a t e , 675 So. 2d 487, 496 ( A l a . C r i m . 
App. 19 9 5 ) . " 

Ex p a r t e S h a r p , [Ms. 1080959, December 4, 2009] So. 3d 

, ( A l a . 2 0 0 9 ) . 

B e f o r e t r i a l , t h e p a r t i e s a g r e e d t o depose Dr. C r a i g 

r e g a r d i n g t h e a u t o p s y r e s u l t s and t o use t h a t d e p o s i t i o n 
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t e s t i m o n y a t t r i a l t o i n t r o d u c e t h e a u t o p s y r e s u l t s i n s t e a d o f 

p r e s e n t i n g Dr. C r a i g as a w i t n e s s a t t r i a l . 7 See, R u l e 16.6, 

A l a . R. C r i m . P.; see a l s o § 12-21-264, A l a . Code 1975. The 

d e p o s i t i o n t o o k p l a c e as s c h e d u l e d a t t h e Etowah C o u n t y 

c o u r t h o u s e , and R e y n o l d s was p e r m i t t e d t o t h o r o u g h l y examine 

Dr. C r a i g . 

N e v e r t h e l e s s , a t a p r e t r i a l h e a r i n g when R e y n o l d s 

i n f o r m e d t h e c o u r t t h a t he had n o t been a b l e t o examine Dr. 

C r a i g r e g a r d i n g d i s c o v e r y m a t e r i a l he p u r p o r t e d l y d i d n o t have 

a t t h e t i m e o f Dr. C r a i g ' s d e p o s i t i o n , t h e c o u r t o f f e r e d , a t 

t h e S t a t e ' s e x p e n s e , t o a l l o w R e y n o l d s t o s u p p l e m e n t t h e 

d e p o s i t i o n a n d / o r t o subpoena Dr. C r a i g f o r t r i a l i n o r d e r t o 

a d d r e s s t h e d i s c o v e r y m a t e r i a l . ( V o l . 1, C. 139; V o l . IV, R. 

57-68.) See § 12-21-283, A l a . Code 1975, " U n i f o r m A c t t o 

S e c u r e t h e A t t e n d a n c e o f W i t n e s s e s f r o m W i t h o u t a S t a t e i n 

C r i m i n a l P r o c e e d i n g . " D e s p i t e many s u b s e q u e n t o p p o r t u n i t i e s , 

R e y n o l d s d i d n o t p u r s u e e i t h e r o p t i o n o f f e r e d by t h e c o u r t . 

( V o l . I V, R. 104; 110-112; V o l . V, R. 4 4 1 ) . 

7The p a r t i e s a g r e e d t o d e p o s e D r . C r a i g and t o u s e t h a t 
d e p o s i t i o n t e s t i m o n y i n l i e u o f h i s l i v e t e s t i m o n y b e c a u s e D r . 
C r a i g was no l o n g e r e m p l o y e d b y t h e S t a t e o f A l a b a m a and no 
l o n g e r r e s i d e d i n A l a b a m a . ( V o l . 1, C. 104-05.) 
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When t h e S t a t e s o u g h t t o i n t r o d u c e t h e a u t o p s y r e s u l t s 

t h r o u g h Dr. C r a i g ' s d e p o s i t i o n t e s t i m o n y , R e y n o l d s ' s o n l y 

o b j e c t i o n was t h a t t h e S t a t e had n o t d e m o n s t r a t e d t h a t Dr. 

C r a i g was u n a v a i l a b l e f o r t r i a l . ( V o l . I X , R. 1212- 1218.) 

A s s u m i n g , w i t h o u t d e c i d i n g , t h a t t h e c i r c u i t c o u r t e r r e d 

by a l l o w i n g i n t o e v i d e n c e t h e a u t o p s y r e s u l t s t h r o u g h Dr. 

C r a i g ' s d e p o s i t i o n t e s t i m o n y , any e r r o r was t h e n a t u r a l 

c o n s e q u e n c e o f R e y n o l d s ' s a c t i o n s . M o r e o v e r , even i f a l l o w i n g 

t h e d e p o s i t i o n t e s t i m o n y i n t o e v i d e n c e was e r r o r , i t does n o t 

r i s e t o t h e l e v e l o f p l a i n e r r o r . " [ V ] i o l a t i o n s o f t h e 

C o n f r o n t a t i o n C l a u s e a r e s u b j e c t t o h a r m l e s s - e r r o r a n a l y s i s . 

D e l a w a r e v. Van A r s d a l l , 475 U.S. 673, 684 ... ( 1 9 8 6 ) . " S m i t h  

v. S t a t e , 898 So. 2d 907, 917 ( A l a . C r i m . App. 2 0 0 4 ) . 

R e y n o l d s a r g u e s t h a t he was p r e j u d i c e d by t h e c i r c u i t 

c o u r t ' s a l l o w i n g t h e a u t o p s y r e s u l t s i n t h r o u g h t h e d e p o s i t i o n 

o f Dr. C r a i g . I n s u p p o r t o f t h i s c l a i m , R e y n o l d s a l l e g e s t h a t 

had he been a l l o w e d t o c o n f r o n t Dr. C r a i g a t t r i a l , he c o u l d 

have c h a l l e n g e d Dr. C r a i g ' s c o n c l u s i o n t h a t a l l t h e v i c t i m s 

were s t a b b e d w i t h t h e same o r a s i m i l a r weapon and a t a r o u n d 

t h e same t i m e , and t h a t t h i s w o u l d have e n a b l e d him t o 
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u n d e r m i n e t h e S t a t e ' s t h e o r y t h a t t h e r e was o n l y one 

a s s a i l a n t . 

However, we b e l i e v e t h a t i t i s e q u a l l y p o s s i b l e i f 

R e y n o l d s had c o n f r o n t e d Dr. C r a i g and Dr. C r a i g had a g r e e d 

t h a t two d i f f e r e n t k n i v e s were u s e d t o s t a b t h e v i c t i m s , t h a t 

t h a t t e s t i m o n y c o u l d have s t r e n g t h e n e d t h e S t a t e ' s c a s e . As 

d i s c u s s e d i n t h e f a c t s p o r t i o n o f t h i s o p i n i o n , A d r i a n West 

t e s t i f i e d t h a t R e y n o l d s handed h e r two d i f f e r e n t k n i v e s a f t e r 

she f o u n d him s t a b b i n g M e l i n d a M a r t i n . She a l s o t e s t i f i e d t h a t 

she s u b s e q u e n t l y d i s p o s e d o f t h e two k n i v e s . 

A c c o r d i n g l y , i f any e r r o r o c c u r r e d , i t d i d n o t p r o b a b l y 

i n j u r i o u s l y a f f e c t R e y n o l d s ' s s u b s t a n t i a l r i g h t s . R u l e 45A, 

A l a . R . A p p . P . 

V I . 

R e y n o l d s a r g u e s t h a t t h e p r o s e c u t o r i m p e r m i s s i b l y 

p r e s e n t e d e v i d e n c e o f o f f e n s e s n o t c h a r g e d i n t h e i n d i c t m e n t . 

( R e y n o l d s ' s B r i e f , I s s u e XV, a t 101-02.) S p e c i f i c a l l y , 

R e y n o l d s c o n t e n d s t h a t t h e S t a t e i m p r o p e r l y i n t r o d u c e d 

" e v i d e n c e o f s e x u a l a s s a u l t and r a p e d u r i n g t h e d e p o s i t i o n 

t e s t i m o n y o f t h e m e d i c a l e x a m i n e r , Dr. Adam C r a i g , " even 

t h o u g h n e i t h e r o f f e n s e was c h a r g e d i n t h e i n d i c t m e n t . D e s p i t e 
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R e y n o l d s ' s i n s i n u a t i o n o t h e r w i s e , R e y n o l d s d i d n o t o b j e c t on 

t h i s b a s i s when t h e d e p o s i t i o n t e s t i m o n y was o f f e r e d a t t r i a l . 

T h e r e f o r e , we r e v i e w h i s argument f o r p l a i n e r r o r o n l y . R u l e 

45A. 

We r e c o g n i z e t h a t " [ u ] n d e r t h e g e n e r a l e x c l u s i o n a r y r u l e , 

e v i d e n c e o f an o f f e n s e o t h e r t h a n t h e o f f e n s e c h a r g e d i n t h e 

i n d i c t m e n t i s n o t a d m i s s i b l e a t t r i a l on a s p e c i f i c c h a r g e d 

o f f e n s e . " Krumm v. C i t y o f R o b e r t s d a l e , 648 So. 2d 651, 652 

( A l a . C r i m . App. 1994.) However, i n t h e p o r t i o n o f Dr. C r a i g ' s 

d e p o s i t i o n t e s t i m o n y c i t e d by R e y n o l d s , Dr. C r a i g was 

t e s t i f y i n g t o t h e s t a n d a r d t e s t s t h a t a r e p e r f o r m e d i n an 

a u t o p s y . N e i t h e r t h e p r o s e c u t o r , t h e S t a t e ' s w i t n e s s , n o r any 

o f t h e p h y s i c a l e v i d e n c e s u g g e s t e d t h a t t h e v i c t i m s were r a p e d 

o r s e x u a l l y a s s a u l t e d . A c c o r d i n g l y , t h e r e i s s i m p l y no m e r i t 

t o t h i s a s s e r t i o n . 

V I I . 

On May 25, 2003, d u r i n g t h e h o u r s f o l l o w i n g t h e d i s c o v e r y 

o f t h e c r i m e s , t h e p o l i c e i n t e r v i e w e d s e v e r a l p e o p l e o f 

i n t e r e s t -- i n c l u d i n g C h a r l e s M a r t i n ' s 2 5 - y e a r - o l d nephew, 

Chad M a r t i n , and Chad M a r t i n ' s f r i e n d , J o h n L a n g l e y . As 

a d d r e s s e d b e l o w , Chad M a r t i n and John L a n g l e y were u l t i m a t e l y 
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r u l e d o u t as a s u s p e c t s . Chad M a r t i n t e s t i f i e d f o r t h e S t a t e 

a t t r i a l and d e n i e d any p a r t i c i p a t i o n i n t h e c r i m e s . J o h n 

L a n g l e y a l s o t e s t i f i e d as a w i t n e s s f o r t h e S t a t e , and h i s 

t e s t i m o n y c o r r o b o r a t e d Chad M a r t i n ' s a l i b i . R e y n o l d s r a i s e s 

a number o f i s s u e s r e l a t e d t o t h e i r t e s t i m o n y . These w i l l be 

a d d r e s s e d s e p a r a t e l y b e l o w . 

A. 

R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t " e r r e d i n r e f u s i n g 

t o a l l o w [him] t o p r e s e n t e v i d e n c e t h a t Chad M a r t i n c o n f e s s e d 

t o t h e c r i m e [ s ] . " ( R e y n o l d s ' s b r i e f , I s s u e I I , a t 17.) 

The i n f e r e n c e f r o m t h e r e c o r d i s t h a t d u r i n g t h e May 25, 

2003, p o l i c e q u e s t i o n i n g , Chad M a r t i n t o l d t h e i n v e s t i g a t o r s 

two c o n f l i c t i n g v e r s i o n s o f h i s w h e r e a b o u t s a t t h e t i m e o f t h e 

m u r d e r s . I n t h e f i r s t a c c o u n t Chad M a r t i n d e n i e d any 

i n v o l v e m e n t i n t h e c r i m e s ; i n t h e s e c o n d a c c o u n t M a r t i n 

p u r p o r t e d l y c o n f e s s e d t o t h e c r i m e s . A f t e r an i n v e s t i g a t i o n , 

t h e p o l i c e e x c l u d e d Chad M a r t i n as a s u s p e c t . S e v e r a l d a y s 

l a t e r , Chad M a r t i n r e c a n t e d h i s c o n f e s s i o n i n a t h i r d o r a l 

n a r r a t i v e t o t h e p o l i c e . By t h a t t i m e , R e y n o l d s had a l r e a d y 

become t h e t a r g e t o f t h e i n v e s t i g a t i o n . 
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Chad M a r t i n ' s f i r s t n a r r a t i v e a c c o u n t t o t h e p o l i c e , i n 

w h i c h he d e n i e d any i n v o l v e m e n t i n t h e c r i m e s , was r e d u c e d t o 

a w r i t t e n s t a t e m e n t and was s i g n e d by M a r t i n . M a r t i n ' s 

c o n f e s s i o n -- t h e s e c o n d o f t h e two o r a l a c c o u n t s t h a t he gave 

on t h e May 25 -- was n o t r e d u c e d t o an o f f i c i a l s t a t e m e n t , b u t 

was s u b s e q u e n t l y documented i n two p o l i c e r e p o r t s . The f i r s t 

p o l i c e r e p o r t p u r p o r t e d l y d o c u m e n t i n g Chad M a r t i n ' s c o n f e s s i o n 

was p r e p a r e d and s i g n e d by S g t . D a l e F i n c h e r , and d a t e d May 

25, 2003. S g t . F i n c h e r ' s May 25 p o l i c e r e p o r t was n o t 

i n t r o d u c e d i n t o e v i d e n c e a t t r i a l b e c a u s e F i n c h e r had moved 

ou t o f s t a t e and d i d n o t t e s t i f y a t t h e t r i a l . 8 The s e c o n d 

p o l i c e r e p o r t p u r p o r t e d l y d o c u m e n t i n g Chad M a r t i n ' s c o n f e s s i o n 

was d a t e d May 29, 2003, and s i g n e d by C a p t . Roy H a r b i n . F o r 

r e a s o n s t h a t w i l l be a d d r e s s e d b e l o w , a f t e r a h e a r i n g a t 

t r i a l , t h e c i r c u i t c o u r t r u l e d t h a t t h e May 29 p o l i c e r e p o r t 

s i g n e d by C a p t . H a r b i n c o u l d n o t be u s e d t o i m p e a c h Chad 

M a r t i n ' s t r i a l t e s t i m o n y . 

R e y n o l d s now a r g u e s on a p p e a l t h a t t h e c i r c u i t c o u r t ' s 

r u l i n g r e g a r d i n g t h e May 29 r e p o r t e f f e c t i v e l y p r e v e n t e d him 

8 B e f o r e t r i a l , t h e p r o s e c u t o r o f f e r e d t o a s s i s t i n 
s e c u r i n g F i n c h e r ' s p r e s e n c e a t t r i a l ; h o w e v e r , t h e d e f e n s e 
i n d i c a t e d t h a t F i n c h e r was n o t a c r i t i c a l w i t n e s s t o i t s c a s e . 
( V o l . V, R. 442-43.) 
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f r o m p r e s e n t i n g e v i d e n c e s h o w i n g t h a t Chad M a r t i n c o n f e s s e d t o 

t h e c r i m e s . ( R e y n o l d s ' s b r i e f , I s s u e I I , a t 17-30; R e y n o l d s ' s 

r e p l y b r i e f , I s s u e I I , a t 13-30.) R e y n o l d s c o n t e n d s t h a t t h e 

May 29 r e p o r t p u r p o r t e d l y d o c u m e n t i n g Chad M a r t i n ' s c o n f e s s i o n 

was a d m i s s i b l e f o r b o t h impeachment p u r p o s e s and as 

s u b s t a n t i v e e v i d e n c e t e n d i n g t o p r o v e t h a t someone e l s e had 

c o m m i t t e d t h e c r i m e s . A l t h o u g h t h e r e l e v a n t f a c t s a r e 

c o m p l i c a t e d and o f t e n c o n f u s i n g , a knowledge o f t h e s e f a c t s 

i s n e c e s s a r y i n o r d e r t o see t h a t R e y n o l d s has 

m i s c h a r a c t e r i z e d t h e c i r c u i t c o u r t ' s r u l i n g . 

The S t a t e f i l e d a w r i t t e n p r e t r i a l m o t i o n i n l i m i n e t o 

p r e v e n t t h e d e f e n s e f r o m m e n t i o n i n g any " a l l e g e d s t a t e m e n t s " 

made by Chad M a r t i n r e g a r d i n g t h e e v e n t s s u r r o u n d i n g t h e 

d e a t h s o f t h e v i c t i m s . ( V o l . 1, C. 188.) In s u p p o r t o f i t s 

m o t i o n , t h e S t a t e a r g u e d t h a t s u c h " s t a t e m e n t s " were h e a r s a y 

and were u n r e l i a b l e . ( V o l . I , C. 188.) 

A t t h e b e g i n n i n g o f t h e t r i a l , t h e c i r c u i t c o u r t 

c o n s i d e r e d a r g u m e n t s r e g a r d i n g t h e S t a t e ' s m o t i o n i n l i m i n e . 

D u r i n g t h e h e a r i n g , one o f R e y n o l d s ' s d e f e n s e c o u n s e l s t a t e d : 

" I w o u l d a l s o a n t i c i p a t e -- we have t h e one -¬
we do have one s t a t e m e n t s i g n e d by Chad M a r t i n . We 
a l s o have some s t a t e m e n t s s i g n e d by some 
i n v e s t i g a t i n g o f f i c e r s . Two o f t h o s e t h r e e o f f i c e r s 

59 



CR-07-0443 

a r e a v a i l a b l e . And I w o u l d a n t i c i p a t e t a l k i n g a b o u t 
t h o s e s t a t e m e n t s ; maybe p o s s i b l y a s k i n g Mr. M a r t i n 
a b o u t them t h r o u g h t h o s e o f f i c e r s . They s i g n e d them, 
and he s u p p o s e d l y made t h e s e v e r b a l s t a t e m e n t s t o 
them. They a r e v e r y p e r t i n e n t t o t h e c r i m e . " 

( V o l . V, R. 434-45.) 

The c i r c u i t c o u r t r u l e d t h a t u n t i l Chad M a r t i n t e s t i f i e d 

a t t r i a l , n e i t h e r p a r t y c o u l d r e f e r t o M a r t i n ' s p r e v i o u s o r a l 

o r w r i t t e n s t a t e m e n t s . However, t h e c i r c u i t c o u r t i n d i c a t e d 

t h a t a t t h e a p p r o p r i a t e t i m e , i t w o u l d be w i l l i n g t o c o n s i d e r 

a r g u m e n t s f r o m c o u n s e l r e g a r d i n g t h e a d m i s s i b i l i t y o f t h e 

s t a t e m e n t s f o r impeachment p u r p o s e s . ( V o l . V, R. 433-36.) B o t h 

p a r t i e s i n d i c a t e d t h a t t h e y were s a t i s f i e d w i t h t h e c i r c u i t 

c o u r t ' s r u l i n g . ( V o l . V, R. 436.) 

Chad M a r t i n t e s t i f i e d f o r t h e S t a t e . D u r i n g d i r e c t 

e x a m i n a t i o n , M a r t i n t e s t i f i e d t h a t he was v e r y c l o s e t o h i s 

u n c l e , C h a r l e s M a r t i n , and t h a t he c o n s i d e r e d h im t o be l i k e 

a b r o t h e r . ( V o l . I X , R. 1139-40.) Chad M a r t i n s a i d t h a t he 

a l s o had a good r e l a t i o n s h i p w i t h M a r t i n ' s w i f e and d a u g h t e r . 

( V o l . I X , R. 1139-40.) M a r t i n t e s t i f i e d t h a t he had n o t h i n g t o 

do w i t h t h e m u r d e r s and r o b b e r y o f t h e M a r t i n f a m i l y . ( V o l . 

IX, R. 1140-41.) 

60 



CR-07-0443 

Chad M a r t i n t e s t i f i e d t h a t he s p e n t S a t u r d a y a f t e r n o o n 

t h r o u g h t h e f o l l o w i n g Sunday m o r n i n g o f t h e m u r d e r s d o i n g 

c o n s t r u c t i o n work a t John L a n g l e y ' s h o u s e , w h i c h was l o c a t e d 

i n t h e same n e i g h b o r h o o d as t h e M a r t i n h o u s e . 9 ( V o l . I X , R. 

1141-43.) M a r t i n t e s t i f i e d t h a t he and L a n g l e y t o o k d r u g s 

d u r i n g t h e i r t i m e t o g e t h e r and t h a t a t one p o i n t t h e y l e f t 

L a n g l e y ' s house t o g e t more d r u g s . ( V o l . I X , R. 1141-43.) 

M a r t i n s a i d t h a t a t v a r i o u s t i m e s , o t h e r p e o p l e were a l s o a t 

L a n g l e y ' s h o u s e . ( V o l . I X , R. 1143.) 

M a r t i n t e s t i f i e d t h a t t h e o n l y t i m e t h a t he was o u t o f 

L a n g l e y ' s s i g h t was when he went t o L a n g l e y ' s g a r a g e t o work 

on L a n g l e y ' s lawnmower. ( V o l . I X , R. 1143-44.) A c c o r d i n g t o 

M a r t i n , t h e b a c k d o o r t o L a n g l e y ' s house was open d u r i n g t h a t 

t i m e , and L a n g l e y knew where he was. ( V o l . I X , R. 1144.) 

L a n g l e y d r o v e Chad M a r t i n home sometime e a r l y Sunday 

m o r n i n g b e c a u s e M a r t i n t h o u g h t he had t o go t o work l a t e r t h a t 

m o r n i n g . ( V o l . I X , R. 1144-45.) M a r t i n t e s t i f i e d t h a t h i s 

e m p l o y e r t e l e p h o n e d h im a r o u n d 6:00 a.m. and t o l d h i m t h a t he 

d i d n o t have t o work t h a t day b e c a u s e i t was g o i n g t o r a i n . 

9 J o h n L a n g l e y ' s t e s t i m o n y c o r r o b o r a t e d Chad M a r t i n ' s 
t e s t i m o n y w i t h r e g a r d t o what t r a n s p i r e d w h i l e Chad M a r t i n was 
a t h i s r e s i d e n c e . 
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( V o l . I X , R. 1144.) M a r t i n t o o k a shower, went t o a f r i e n d ' s 

h o u s e , and t h e n r e t u r n e d t o John L a n g l e y ' s h o u s e . ( V o l . I X , R. 

1145.) 

M a r t i n t e s t i f i e d t h a t as he was on t h e way t o L a n g l e y ' s 

h o u s e , he saw a f i r e t r u c k and p o l i c e v e h i c l e s a t t h e M a r t i n ' s 

r e s i d e n c e . ( V o l . I X , R. 1145-46.) When Chad M a r t i n g o t t o 

L a n g l e y ' s h o u s e , he t o l d L a n g l e y what he had seen a t t h e 

M a r t i n r e s i d e n c e and e x p r e s s e d h i s c o n c e r n a b o u t C h a r l e s 

M a r t i n . ( V o l . I X , R. 1145-46.) Chad M a r t i n t e s t i f i e d t h a t 

C h a r l e s M a r t i n had been d e p r e s s e d and t h a t he was c o n c e r n e d 

t h a t M a r t i n m i g h t have c o m m i t t e d s u i c i d e . ( V o l . I X , R. 1145.) 

Chad M a r t i n d r o v e b a c k t o t h e M a r t i n ' s r e s i d e n c e and 

p a r k e d t h e c a r he was d r i v i n g b e h i n d t h e f e n c e i n t h e M a r t i n ' s 

b a c k y a r d . ( V o l . I X , R. 1146.) M a r t i n t e s t i f i e d t h a t a p o l i c e 

o f f i c e r a p p r o a c h e d him and t o l d h im t h a t he c o u l d n o t be t h e r e 

and t h a t he c o u l d n o t be w i t h t h e f a m i l y . ( V o l . I X , R. 1146.) 

M a r t i n r e c o g n i z e d S g t . James M u l k e y s t a n d i n g n e a r b y and 

e ngaged him i n a c o n v e r s a t i o n . ( V o l . I X , R. 1147) 

M a r t i n t e s t i f i e d t h a t S g t . M u l k e y t o l d h im t h a t C h a r l e s 

M a r t i n was d e a d and t h a t M u l k e y a l s o t o l d h im where C h a r l e s 

M a r t i n ' s body was f o u n d . ( V o l . I X , R. 1148-49.) S g t . M u l k e y 
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t h e n a s k e d Chad M a r t i n f o r t h e names o f M a r t i n ' s w i f e and 

d a u g h t e r . ( V o l . I X , R. 1148.) Chad M a r t i n t e s t i f i e d t h a t when 

S g t . M u l k e y a s k e d h im f o r Chad's n i e c e ' s name, he became so 

u p s e t t h a t he c o l l a p s e d . ( V o l . I X , R. 1148) 

A l t h o u g h n o t c l e a r f r o m h i s t e s t i m o n y , i t a p p e a r s t h a t 

Chad M a r t i n l e f t t h e s c e n e f o r a s h o r t t i m e , and d u r i n g t h a t 

t i m e he i n g e s t e d s u b s t a n t i a l amounts o f c r y s t a l 

methamphetamine, P r o z a c , and c o c a i n e . ( V o l . I X , R. 1150-51.) 

M a r t i n c l a i m e d t h a t he was a c t u a l l y t r y i n g t o k i l l h i m s e l f 

b e c a u s e he was so d i s t r a u g h t o v e r t h e M a r t i n s ' d e a t h s . ( V o l . 

IX, R. 1151.) 

Chad M a r t i n t e s t i f i e d t h a t when he r e t u r n e d t o t h e s c e n e , 

some o f t h e o t h e r f a m i l y members where t h e r e and t h a t i s when 

he h e a r d p o l i c e o f f i c e r s t a l k i n g a b o u t t h e d e t a i l s o f t h e 

c r i m e s . (R. 1148-49.) M a r t i n i n s t i g a t e d a c o n v e r s a t i o n w i t h 

L t . Faye G a r y w h i l e he was on t h e s c e n e . ( V o l . I X , R. 1149.) 

Chad M a r t i n t e s t i f i e d t h a t a l t h o u g h he d i d n o t r e c a l l t h e 

d e t a i l s o f h i s c o n v e r s a t i o n w i t h L t . G a r y , he d i d n o t t e l l L t . 

G a r y t h a t he had o v e r h e a r d t h e o t h e r p o l i c e o f f i c e r s 

d i s c u s s i n g t h e d e t a i l s o f t h e c r i m e s . ( V o l . I X , R. 1149-50.) 
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Chad M a r t i n was t a k e n t o t h e p o l i c e s t a t i o n f o r q u e s t i o n i n g . 

( V o l . I X , R. 1149.) 

M a r t i n t e s t i f i e d t h a t w h i l e he was a t t h e p o l i c e s t a t i o n , 

he was u n d e r t h e i n f l u e n c e o f t h e d r u g s and t h a t he was a l s o 

s u f f e r i n g f r o m s l e e p d e p r i v a t i o n b e c a u s e o f h i s d r u g a b u s e . 

( V o l . I X , R. 1151.) M a r t i n was q u e s t i o n e d f o r many h o u r s by 

t h e p o l i c e . ( V o l . I X , R. 1151-52.) A r o u n d 8:40 p.m., Chad 

M a r t i n s i g n e d a w r i t t e n s t a t e m e n t t h a t had been p r e p a r e d by 

one o f t h e o f f i c e r s i n w h i c h M a r t i n a p p a r e n t l y d e n i e d any 

p a r t i c i p a t i o n i n t h e c r i m e s . 1 0 ( V o l . I X , R. 1152-58.) 

M a r t i n t e s t i f i e d t h a t t h e p o l i c e n e v e r t h e l e s s c o n t i n u e d 

t o i n t e r r o g a t e him, and a f t e r 18 o r 19 h o u r s o f q u e s t i o n i n g , 

he d e c i d e d t h a t he w o u l d " t e l l them a n y t h i n g j u s t t o g e t o u t 

o f t h e r e . " ( V o l . I X , R. 1158.) M a r t i n t e s t i f i e d t h a t he d i d 

n o t remember what he t o l d t h e i n v e s t i g a t o r s a t t h a t p o i n t ; 

h o wever, t h e i n f e r e n c e f r o m t h e r e c o r d i s t h a t a t t h a t t i m e 

M a r t i n a p p a r e n t l y c o n f e s s e d t o b e i n g i n v o l v e d i n t h e c r i m e s . 

( V o l . I X , R. 1160.) 

1 0The s t a t e m e n t , w h i c h was r e f e r r e d t o as b o t h S t a t e ' s 
E x h i b i t 63 and D e f e n s e ' s E x h i b i t 2, was n o t i n t r o d u c e d i n t o 
e v i d e n c e by e i t h e r p a r t y . ( V o l . I X , R. 1152-56.) 
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A l t h o u g h M a r t i n p u r p o r t e d l y c o n f e s s e d t o t h e c r i m e s , 

a f t e r f u r t h e r i n v e s t i g a t i o n , t h e p o l i c e u l t i m a t e l y e x c l u d e d 

Chad M a r t i n as a s u s p e c t . 1 1 V o l . I X , R. 1158-60.) M a r t i n 

t e s t i f i e d t h a t s e v e r a l days l a t e r , he c o n t a c t e d a l a w y e r who 

a c c o m p a n i e d him t o t h e p o l i c e s t a t i o n , and he gave a n o t h e r 

n a r r a t i v e i n w h i c h he r e c a n t e d h i s c o n f e s s i o n . When M a r t i n 

r e c a n t e d h i s c o n f e s s i o n , he a p p a r e n t l y t o l d t h e p o l i c e t h e 

same v e r s i o n o f e v e n t s he gave i n h i s f i r s t s t a t e m e n t , and t o 

w h i c h he t e s t i f i e d a t t r i a l . ( V o l . I X , R. 1160-61.) 

A f t e r t h e p r o s e c u t o r c o m p l e t e d h i s d i r e c t e x a m i n a t i o n o f 

Chad M a r t i n , t h e p r o s e c u t o r i n t i m a t e d t h a t he m i g h t l a t e r 

o f f e r Chad M a r t i n ' s e x c u l p a t o r y s t a t e m e n t s i n t o e v i d e n c e . 

D e f e n s e c o u n s e l r e s p o n d e d t h a t c o u n s e l had no o b j e c t i o n t o t h e 

a d m i s s i o n o f Chad M a r t i n ' s e x c u l p a t o r y s t a t e m e n t s , p r o v i d e d 

t h e c o u r t a l s o a d m i t M a r t i n ' s i n c u l p a t o r y v e r s i o n o f e v e n t s 

t h a t he t o l d t o t h e i n v e s t i g a t o r s d u r i n g t h e q u e s t i o n i n g . The 

c i r c u i t c o u r t i n d i c a t e d t h a t t h e d i s c u s s i o n was p r e m a t u r e a t 

t h a t p o i n t i n t h e t r i a l . ( V o l . I X , R. 1162.) 

1 1The p o l i c e d e t e r m i n e d 
t h e c r i m e b e c a u s e o f what he 
o f t h e c r i m e s . ( V o l . X I , R. 

t h a t Chad M a r t i n knew d e t a i l s o f 
ha d o v e r h e a r d w h i l e a t t h e s c e n e 
1519-1521.) 
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D u r i n g c r o s s - e x a m i n a t i o n , d e f e n s e c o u n s e l a s k e d Chad 

M a r t i n a b o u t w h e t h e r he had made a s t a t e m e n t t o L t . Faye G a r y . 

M a r t i n r e s p o n d e d t h a t he had b u t t h a t he d i d n o t r e c a l l what 

he had s a i d . D e f e n s e c o u n s e l t h e n q u e s t i o n e d M a r t i n a b o u t 

s p e c i f i c i n c r i m i n a t i n g s t a t e m e n t s t h a t Chad M a r t i n s u p p o s e d l y 

made t o L t . G a r y by a s k i n g a s e r i e s o f q u e s t i o n s l i k e , " D i d 

you t e l l Ms. G a r y t h a t 'You knew t h i s s o u n d e d c r a z y b u t i t was 

l i k e you were s e e i n g t h i s t h r o u g h Chuck's e y e s ? ' and " D i d you 

t e l l Ms. G a r y t h a t ... ' I c o u l d see Savannah's e y e s and I 

c o u l d h e a r h e r s c r e a m i n g f o r h e l p ? ' " ( V o l . I X , R. 1185-87.) 

F o r t h e most p a r t , M a r t i n c o u l d n o t r e c a l l what he t o l d G a r y 

b e c a u s e , he s a i d , he was u n d e r t h e i n f l u e n c e o f d r u g s a t t h e 

t i m e he made t h e i n c r i m i n a t i n g s t a t e m e n t s . ( V o l . I X , R. 1185.) 

M a r t i n c l a r i f i e d t h a t t h e o n l y r e a s o n he remembered what he 

s a i d i n h i s f i r s t s t a t e m e n t -- t h e e x c u l p a t o r y s t a t e m e n t t h a t 

he s i g n e d -- was b e c a u s e he had r e a d t h e s t a t e m e n t b e f o r e 

t r i a l . ( V o l I X , R. 1185-86.) 

D e f e n s e c o u n s e l t h e n a s k e d M a r t i n w h e t h e r he remembered 

m a k i n g a s t a t e m e n t t o C a p t . Roy H a r b i n . ( V o l . I X , R. 1187.) 

M a r t i n r e s p o n d e d t h a t , a l t h o u g h he r e c a l l e d m a k i n g a 

s t a t e m e n t , he c o u l d n o t r e c a l l t o whom he made t h e s t a t e m e n t . 
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A t t h a t p o i n t , t h e p r o s e c u t o r r e q u e s t e d a s i d e b a r c o n f e r e n c e . 

( V o l . I X , R. 1187.) 

O u t s i d e t h e h e a r i n g o f t h e j u r y , t h e p r o s e c u t o r a s s e r t e d 

t h a t d e f e n s e c o u n s e l s h o u l d n o t be a l l o w e d t o " b a c k - d o o r " t h e 

c o n t e n t s o f t h e May 29 r e p o r t s i g n e d by C a p t . H a r b i n by a s k i n g 

M a r t i n l i n e - b y - l i n e q u e s t i o n s f r o m t h e r e p o r t l i k e c o u n s e l had 

done when q u e s t i o n i n g M a r t i n a b o u t h i s s t a t e m e n t s t o L t . 

G a r y . ( V o l . I X , R. 1187-89.) D e f e n s e c o u n s e l r e s p o n d e d t h a t 

b e c a u s e t h e c o n f e s s i o n was an o r a l s t a t e m e n t made by M a r t i n t o 

t h e i n v e s t i g a t o r s , c o u n s e l n eeded t o i n t r o d u c e t h e c o n t e n t s o f 

s t a t e m e n t t h r o u g h M a r t i n ' s t e s t i m o n y . ( V o l . I X , R. 1189.) The 

p r o s e c u t o r r e p l i e d : " [ I ] f Chad t e s t i f i e s he d o e s n ' t remember 

g i v i n g t h e s t a t e m e n t t o Roy H a r b i n and d o e s n ' t remember 

a n y t h i n g i n i t , t h e p r o p e r method i s f o r h i m t o c a l l Roy 

H a r b i n and s a y ' D i d he do i t and what d i d he s a y ? ' ( V o l . I X , 

R. 1189-90.) The C o u r t a g r e e d , and i n s t r u c t e d d e f e n s e c o u n s e l 

t h a t i f M a r t i n d i d n o t remember what he t o l d t h e 

i n v e s t i g a t o r s , d e f e n s e c o u n s e l c o u l d n o t e l i c i t t h e c o n t e n t s 

o f t h e r e p o r t by q u e s t i o n i n g M a r t i n l i n e - b y - l i n e r e g a r d i n g t h e 

d e t a i l s o f t h e r e p o r t . ( V o l . I X , R. 1187-91.) 
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When d e f e n s e c o u n s e l resumed c r o s s - e x a m i n a t i o n , M a r t i n 

r e i t e r a t e d t h a t he d i d n o t remember t o whom he had made t h e 

i n c u l p a t o r y o r a l s t a t e m e n t , so d e f e n s e c o u n s e l ended i t s 

c r o s s - e x a m i n a t i o n o f M a r t i n . ( V o l . I X , R. 1191-93.) 

L a t e r i n t h e t r i a l , a f t e r t h e S t a t e r e s t e d and b e f o r e t h e 

d e f e n s e ' s p r e s e n t a t i o n o f i t s c a s e , t h e p r o s e c u t o r i n f o r m e d 

t h e C o u r t t h a t he had l e a r n e d t h a t d e f e n s e c o u n s e l i n t e n d e d t o 

i n t r o d u c e t h e May 29 p o l i c e r e p o r t t h a t was s i g n e d by C a p t . 

Roy H a r b i n , w h i c h s u p p o s e d l y documented M a r t i n ' s c o n f e s s i o n . 

The S t a t e moved t h e C o u r t f o r an o r d e r i n l i m i n e p r o h i b i t i n g 

t h e i n t r o d u c t i o n o r m e n t i o n o f t h e May 29 p o l i c e r e p o r t . ( V o l . 

X I , R. 1474.) A h e a r i n g was c o n d u c t e d o u t s i d e t h e p r e s e n c e o f 

t h e j u r y . ( V o l . X I , R. 1474-1503.) 

D u r i n g t h e h e a r i n g , t h e S t a t e e l i c i t e d t e s t i m o n y f r o m 

C a p t . Roy H a r b i n t h a t i n May 2003, he was t h e head o f t h e 

d e t e c t i v e d i v i s i o n and t h a t he s u p e r v i s e d s e v e r a l 

i n v e s t i g a t o r s who were i n v o l v e d i n t h e i n v e s t i g a t i o n o f t h e 

M a r t i n m u r d e r s and r o b b e r y . ( V o l . X I , R. 1475-76.) When t h e 

p r o s e c u t o r showed H a r b i n t h e May 29, 2003, p o l i c e r e p o r t , 

w h i c h was l a b e l e d D e f e n d a n t ' s E x h i b i t 10, C a p t . H a r b i n 

a d m i t t e d t h a t a l t h o u g h he had s i g n e d t h e r e p o r t , he d i d n o t 
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p r e p a r e o r t y p e t h e r e p o r t -- t h a t was done by S g t . F i n c h e r -

and he had n o t even r e a d a c o m p l e t e d v e r s i o n o f t h e r e p o r t 

u n t i l a few days b e f o r e t r i a l . ( V o l . X I , R. 1476-79.) C a p t . 

H a r b i n t e s t i f i e d t h a t he was n o t p r e s e n t d u r i n g t h e e n t i r e 

i n t e r v i e w w i t h Chad M a r t i n b e c a u s e he was a l s o m o n i t o r i n g 

i n t e r v i e w s w i t h o t h e r s u s p e c t s . C a p t . H a r b i n s t a t e d t h a t t h e 

May 29 p o l i c e r e p o r t d i d n o t c o n t a i n an a c c u r a t e v e r s i o n o f 

what he had h e a r d d u r i n g t h e i n t e r v i e w w i t h Chad M a r t i n . 

D e f e n s e c o u n s e l c r o s s - e x a m i n e d C a p t . H a r b i n a t l e n g t h 

r e g a r d i n g why he w o u l d s i g n a r e p o r t p u r p o r t i n g t o be h i s 

r e n d i t i o n o f M a r t i n ' s c o n f e s s i o n when he had n o t r e a d t h e 

r e p o r t , when he was n o t p r e s e n t f o r t h e e n t i r e i n t e r v i e w w i t h 

Chad M a r t i n , and when he c o u l d n o t r e c a l l what M a r t i n had s a i d 

d u r i n g t h e i n t e r v i e w . ( V o l . X I , R. 1481-92.) I n r e s p o n s e t o 

q u e s t i o n s p r o p o u n d e d by d e f e n s e c o u n s e l , C a p t . H a r b i n 

c o n c e d e d , " D e t e c t i v e F i n c h e r p u t t h e p a p e r on my d e s k ... 

[and] I s i g n e d i t . " ( V o l . X I , R. 1490.) 

D u r i n g t h e S t a t e ' s r e d i r e c t e x a m i n a t i o n , C a p t . H a r b i n 

c o n f i r m e d t h a t a t t h e t i m e he s i g n e d t h e May 29 r e p o r t , 

R e y n o l d s was t h e p r i m a r y s u s p e c t i n t h e c r i m e s and was a l r e a d y 
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i n c u s t o d y . ( V o l . X I , R. 1493-95.) A f t e r t h e S t a t e ' s r e d i r e c t , 

t h e f o l l o w i n g c o l l o q u y o c c u r r e d : 

"THE COURT: And t h i s document t h a t I'm l o o k i n g 
a t , i t ' s my u n d e r s t a n d i n g t h a t you were n o t aware o f 
t h e c o n t e n t s o f t h i s document u n t i l a p p r o x i m a t e l y 
t h r e e o r f o u r days ago? 

"[CAPT. HARBIN]: I may have g l a n c e d o v e r i t , 
Y o u r Honor. B u t t h e f i r s t t i m e I r e a d i t t h o r o u g h l y 
was t h r e e o r f o u r days ago. 

"THE COURT: You d i d n o t r e a d i t p r i o r t o s i g n i n g 
t h i s document. 

"[CAPT. HARBIN]: I c o u l d have l o o k e d o v e r i t . 
I won't s a y t h a t I d i d n ' t l o o k o v e r i t . B u t I 
d i d n ' t r e a d i t t h o r o u g h l y , no, s i r . 

"THE COURT: And t h i s document i s n o t an a c c u r a t e  
s t a t e m e n t o f t h e f a c t s as you u n d e r s t o o d them t o be  
a t t h e t i m e o f t h i s i n t e r v i e w ? 

"[CAPT. HARBIN]: No, s i r . 

"THE COURT: And you d i d n o t p r e p a r e t h i s  
document? 

"[CAPT. HARBIN]: I d i d n o t . 

f l 

"THE COURT: The document i s o u t . " 1 2 

1 2 A l t h o u g h t h e c i r c u i t c o u r t r u l e d t h a t t h e May 29 p o l i c e 
r e p o r t ( D e f e n d a n t ' s E x h i b i t 10) c o u l d n o t be u s e d as e x t r i n s i c 
e v i d e n c e t o i m p e a c h Chad M a r t i n ' s t r i a l t e s t i m o n y , t h e c i r c u i t 
c o u r t made t h e r e p o r t p a r t o f t h e r e c o r d on a p p e a l . ( V o l . X I , 
R. 1499-1502; S e c o n d S u p p l e m e n t a l R e c o r d on A p p e a l , V o l . 3, C. 
407-10.) 
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( V o l . X I . R. 1498-99.) (Emphasis added.) 

The c o u r t was c a r e f u l t o c l a r i f y i t s r u l i n g , s t a t i n g : 

" [ D e f e n s e c o u n s e l ] , you can c a l l D e t e c t i v e 
H a r b i n and you can a s k him a n y t h i n g t h a t you t h i n k 
t h a t ' s a p p r o p r i a t e i n r e g a r d t o t h i s c a s e . I'm n o t 
i n any way l i m i t i n g you i n y o u r q u e s t i o n i n g o f t h a t 
p a r t i c u l a r w i t n e s s . J u s t t h e document i t s e l f i s n o t 
i n . You can a s k him w h a t e v e r you t h i n k i s 
a p p r o p r i a t e , any i n c o n s i s t e n c i e s , j u s t n o t t h e 
document." 

( V o l . X I , R. 1502-03.) 

Toward t h e end o f t h e d e f e n s e ' s c a s e , t h e c o u r t i n d i c a t e d 

t h a t i t was u n d e r t h e i m p r e s s i o n t h a t t h e d e f e n s e was g o i n g t o 

c a l l C a p t . Roy H a r b i n as a w i t n e s s . The f o l l o w i n g t h e n 

o c c u r r e d : 

"[DEFENSE COUNSEL]: He's n o t any good t o me. 

f l 

"THE COURT: Okay You do n o t want t o c a l l 
C a p t a i n H a r b i n . I want you t o u n d e r s t a n d t h a t I am 
n o t i n any way p r e c l u d i n g you f r o m e x a m i n i n g him and 
g o i n g i n t o a n y t h i n g you want t o a b o u t h i s 
i n c o n s i s t e n c i e s o r w h a t e v e r . " 

"[DEFENSE COUNSEL]: I u n d e r s t a n d . I t d o e s n ' t 
h e l p me a t t h i s p o i n t . 

"[PROSECUTOR]: I t h i n k you r u l e d t h e o t h e r day, 
anybody t h a t i s n o t h e r e , anybody t h e y have n o t 
c a l l e d -- anybody t h a t i s n o t h e r e was t r i a l 
s t r a t e g y on t h e i r p a r t . 
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"THE COURT: Yea. 

"[THE PROSECUTOR]: I t w a s n ' t anybody we c o u l d n ' t 
g e t . " 

"[THE COURT]: Okay. I j u s t want t o make s u r e 
e v e r y b o d y i s aware o f t h a t . 

"[DEFENSE COUNSEL]: I u n d e r s t a n d . " 

( V o l . X I , R. 1540-41.) 

1. Impeachment E v i d e n c e 

As s t a t e d above, R e y n o l d s now a r g u e s t h a t t h e c i r c u i t 

c o u r t ' s r u l i n g r e g a r d i n g t h e i n a d m i s s i b i l i t y o f t h e May 29 

r e p o r t p r e c l u d e d him f r o m i m p e a c h i n g Chad M a r t i n ' s t r i a l 

t e s t i m o n y w i t h e x t r i n s i c e v i d e n c e o f M a r t i n ' s p r i o r 

i n c o n s i s t e n t s t a t e m e n t . 

"When a w i t n e s s , on c r o s s - e x a m i n a t i o n , d e n i e s 
h a v i n g made a s t a t e m e n t o u t o f c o u r t w h i c h i s 
i n c o n s i s t e n t w i t h t h e w i t n e s s ' t e s t i m o n y on d i r e c t 
e x a m i n a t i o n , t h e o n l y a v a i l a b l e move f o r t h e 
i m p e a c h i n g p a r t y i s t o b r i n g on e x t r i n s i c p r o o f -
e i t h e r i n t h e f o r m o f w r i t i n g , t a p e r e c o r d i n g o r 
i m p e a c h i n g w i t n e s s who can t e s t i f y as t o t h e p r i o r 
i n c o n s i s t e n t s t a t e m e n t . B e f o r e s u c h e x t r i n s i c 
e v i d e n c e may be e l i c i t e d , h o wever, i t i s t h e g e n e r a l 
r u l e t h a t t h e i m p e a c h i n g p a r t y must l a y a p r o p e r 
p r e d i c a t e by a s k i n g t h e w i t n e s s b e i n g i m p e a c h e d 
w h e t h e r s u c h a s t a t e m e n t was made, s p e c i f y i n g w i t h 
r e a s o n a b l e c e r t a i n t y t h e t i m e , t h e p l a c e , t h e p e r s o n 
t o whom s u c h s u p p o s e d s t a t e m e n t was made and t h e 
s u b s t a n c e o f t h e s t a t e m e n t . The w i t n e s s l i k e w i s e 
must be g i v e n an o p p o r t u n i t y t o a d m i t o r deny h a v i n g 
made t h e s t a t e m e n t . T h i s f o u n d a t i o n a l r e q u i r e m e n t i s 
c o n t i n u e d u n d e r t h e Alabama R u l e o f E v i d e n c e : 
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" ' R u l e 613. P r i o r S t a t e m e n t s o f W i t n e s s e s . 

" ' ( b ) E x t r i n s i c e v i d e n c e o r p r i o r 
i n c o n s i s t e n t s t a t e m e n t o f w i t n e s s . 
E x t r i n s i c e v i d e n c e o f a p r i o r i n c o n s i s t e n t 
s t a t e m e n t by a w i t n e s s i s n o t a d m i s s i b l e 
u n l e s s t h e w i t n e s s has been c o n f r o n t e d w i t h 
t h e c i r c u m s t a n c e s o f t h e s t a t e m e n t w i t h 
s u f f i c i e n t p a r t i c u l a r i t y t o e n a b l e t h e 
w i t n e s s t o i d e n t i f y t h e s t a t e m e n t and i s 
a f f o r d e d an o p p o r t u n i t y t o a d m i t o r deny 
h a v i n g made i t '" 

C h a r l e s W. Gamble and R o b e r t J . Goodwin, M c E l r o y ' s A l abama 

E v i d e n c e § 1 5 7 . 0 1 ( 1 ) ( b ) ( 6 t h ed. 2009) ( f o o t n o t e s o m i t t e d ) . 

R e y n o l d s m a i n t a i n s t h a t t h e c i r c u i t c o u r t ' s " r e s t r i c t i o n 

on t h e c r o s s - e x a m i n a t i o n ... p r e v e n t e d [him] f r o m c o n f r o n t i n g 

[Chad M a r t i n ] w i t h h i s p r i o r s t a t e m e n t , and a l s o d e n i e d [Chad 

M a r t i n ] t h e o p p o r t u n i t y t o a d m i t o r deny t h e s t a t e m e n t . " 

( R e y n o l d s ' s b r i e f , I s s u e I I ( A ) ( 1 ) , a t 20-22.) 

I t i s c l e a r f r o m o u r r e v i e w o f t h e r e c o r d t h a t Chad 

M a r t i n u n d e r s t o o d w h i c h o f h i s p r i o r s t a t e m e n t s d e f e n s e 

c o u n s e l was r e f e r r i n g t o when c o u n s e l a s k e d h im i f he had made 

a s t a t e m e n t t o C a p t . H a r b i n . Under t h e f a c t s o f t h i s c a s e , 

M a r t i n was " c o n f r o n t e d w i t h t h e c i r c u m s t a n c e s o f t h e s t a t e m e n t 

w i t h s u f f i c i e n t p a r t i c u l a r i t y t o e n a b l e t h e [him] t o i d e n t i f y 

t h e s t a t e m e n t . " F u r t h e r m o r e , M a r t i n ' s f a i l u r e t o r e c a l l what 
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he s a i d d u r i n g t h e c o n v e r s a t i o n w i t h t h e i n v e s t i g a t o r s was 

t a n t a m o u n t t o a d e n i a l t h a t he made t h e s t a t e m e n t f o r p u r p o s e s 

o f i n t r o d u c i n g t h e p r i o r c o n f l i c t i n g s t a t e m e n t t h r o u g h an 

i m p e a c h i n g w i t n e s s . See W a l k e r v. S t a t e , 581 So. 2d 570 ( A l a . 

C r i m . App. 1 9 9 1 ) . A c c o r d i n g l y , c o n t r a r y t o R e y n o l d s ' s 

c o n t e n t i o n , t h e c i r c u i t c o u r t d i d n o t p r e v e n t R e y n o l d s f r o m 

e s t a b l i s h i n g t h e p r o p e r p r e d i c a t e t o i m p e a c h Chad M a r t i n ' s 

t r i a l t e s t i m o n y w i t h e x t r i n s i c e v i d e n c e o f a p r i o r 

i n c o n s i s t e n t s t a t e m e n t . 

R e y n o l d s a r g u e s t h a t he s h o u l d have been a l l o w e d t o 

i n t r o d u c e t h e May 29 p o l i c e r e p o r t t h r o u g h t h e t e s t i m o n y o f 

C a p t . H a r b i n . ( R e y n o l d s ' s b r i e f , I s s u e I I ( A ) ( 2 ) , a t 22-27.) He 

a r g u e s t h a t b e c a u s e C a p t . H a r b i n a d m i t t e d t h a t he s i g n e d t h e 

r e p o r t , t h e r e p o r t was s u f f i c i e n t l y a u t h e n t i c a t e d . We 

d i s a g r e e . 

" N o t h i n g i n t h i s r u l e [ R u l e 613, A l a . R . C r i m . P . ] 
a b r o g a t e s t h e r e q u i r e m e n t t h a t i f t h e w i t n e s s d e n i e s 
h a v i n g made t h e s t a t e m e n t t h e n any e x t r i n s i c 
e v i d e n c e o f t h e p r i o r i n c o n s i s t e n t s t a t e m e n t must be 
p r o p e r l y a u t h e n t i c a t e d . " 

A d v i s o r y C ommittee N o t e s t o R u l e 613, A l a . R . E v i d . 

F u r t h e r m o r e , 

"The q u e s t i o n o f a u t h e n t i c i t y o r p r o p e r 
i d e n t i f i c a t i o n i s , i n t h e f i r s t i n s t a n c e , f o r t h e 
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t r i a l j u d g e as a p r e l i m i n a r y m a t t e r . See A l a . R . E v i d . 
1 0 4 ( a ) . The r e q u i r e d f o u n d a t i o n a l s h o w i n g must 
c o n s i s t o f e v i d e n c e ' s u f f i c i e n t t o s u p p o r t a f i n d i n g 
t h a t t h e m a t t e r i n q u e s t i o n i s what i t s p r o p o n e n t 
c l a i m s . " 

A d v i s o r y C ommittee N o t e s t o R u l e 901, A l a . R . E v i d . 

H e r e , a l t h o u g h C a p t . H a r b i n a d m i t t e d t h a t he s i g n e d t h e 

r e p o r t , C a p t . H a r b i n t e s t i f i e d t h a t he d i d n o t p r e p a r e t h e 

r e p o r t and t h a t t h e r e p o r t d i d n o t a c c u r a t e l y r e f l e c t h i s 

r e c o l l e c t i o n o f t h e c o n v e r s a t i o n . F u r t h e r m o r e , t h e d e f e n s e d i d 

n o t s e c u r e t h e p r e s e n c e o f S g t . F i n c h e r , t h e a u t h o r o f t h e 

r e p o r t , t o t e s t i f y a t t r i a l i n o r d e r t o a u t h e n t i c a t e t h e 

r e p o r t . See, § 12-21-283, A l a . Code 1 975, " U n i f o r m A c t t o 

S e c u r e t h e A t t e n d a n c e o f W i t n e s s e s f r o m W i t h o u t a S t a t e i n 

C r i m i n a l P r o c e e d i n g . " The e v i d e n c e s i m p l y d i d n o t s u p p o r t t h e 

c o n c l u s i o n t h a t t h e r e p o r t was what i t was c l a i m e d t o be: 

C a p t . H a r b i n ' s w r i t t e n r e n d i t i o n o f what he h e a r d Chad M a r t i n 

s a y d u r i n g t h e p o l i c e i n t e r r o g a t i o n . A c c o r d i n g l y , we f i n d no 

abuse o f d i s c r e t i o n i n t h e c i r c u i t c o u r t ' s r u l i n g . 

2. S u b s t a n t i v e E v i d e n c e o f T h i r d - p a r t y G u i l t 

R e y n o l d s a l s o c o n t e n d s t h a t t h e May 29 r e p o r t s h o u l d have 

been a d m i t t e d as s u b s t a n t i v e e v i d e n c e o f t h e g u i l t o f a t h i r d 

p a r t y . ( R e y n o l d s ' s b r i e f , I s s u e I I ( c ) , a t 27-30.) R e y n o l d s d i d 
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no t move t o a d m i t t h e r e p o r t on t h i s b a s i s a t t r i a l ; 

a c c o r d i n g l y , we w i l l r e v i e w h i s a s s e r t i o n f o r p l a i n e r r o r 

o n l y . R u l e 45A, A l a . R . A p p . P . 

I n t h e c a p i t a l murder c a s e o f D o r s e y v. S t a t e , 881 So. 2d 

460 ( A l a . C r i m . App. 2 0 0 1 ) , a f f ' d i n p a r t , r e v ' d i n p a r t on 

o t h e r g r o u n d s , 881 So. 2d 533 ( A l a . 2 0 0 3 ) , D o r s e y s o u g h t t o 

p r e s e n t e v i d e n c e t h a t a t h i r d p a r t y had c o n f e s s e d t o t h e 

mu r d e r s t h a t D o r s e y was c h a r g e d w i t h c o m m i t t i n g . S p e c i f i c a l l y , 

D o r s e y s o u g h t t o c a l l a p r i s o n i n m a t e , G a r y Wayne H e n d e r s o n , 

as a d e f e n s e w i t n e s s t o t e s t i f y t h a t a n o t h e r i n m a t e , J o h n n y 

L i k e l y , had t o l d H e n d e r s o n t h a t L i k e l y and "two w h i t e b o y s " 

had c o m m i t t e d t h e m u r d e r s t h a t D o r s e y was a c c u s e d o f 

c o m m i t t i n g . 881 So. 2d a t 4 9 1 . 

D u r i n g a d i s c u s s i o n a t t r i a l a b o u t p r e s e n t i n g H e n d e r s o n ' s 

t e s t i m o n y , D o r s e y ' s d e f e n s e c o u n s e l i n f o r m e d t h e c o u r t t h a t 

L i k e l y h ad n o t r e s p o n d e d t o t h e d e f e n s e ' s subpoena and was 

u n a v a i l a b l e f o r t r i a l . D e f e n s e c o u n s e l a r g u e d t h a t H e n d e r s o n 

s h o u l d be a l l o w e d t o t e s t i f y a t t r i a l r e g a r d i n g what L i k e l y 

had t o l d h i m b e c a u s e , c o u n s e l m a i n t a i n e d , L i k e l y ' s s t a t e m e n t 

t o H e n d e r s o n was a d m i s s i b l e as an e x c i t e d - u t t e r a n c e e x c e p t i o n 
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t o t h e h e a r s a y r u l e and as a s t a t e m e n t a g a i n s t p e n a l i n t e r e s t . 

881 So. 2d a t 4 9 1 . 

The c o u r t i m m e d i a t e l y i s s u e d an a t t a c h m e n t f o r L i k e l y , 

and, sometime l a t e r , L i k e l y was b r o u g h t t o t h e c o u r t h o u s e t o 

t e s t i f y . A f t e r some i n v e s t i g a t i o n , D o r s e y ' s d e f e n s e c o u n s e l 

d e t e r m i n e d t h a t i f L i k e l y t e s t i f i e d , L i k e l y was g o i n g t o deny 

any i n v o l v e m e n t i n t h e m u r d e r s , and L i k e l y was g o i n g t o deny 

t e l l i n g H e n d e r s o n t h a t he c o m m i t t e d t h e c r i m e s . The c o u r t 

r u l e d t h a t i f L i k e l y d e n i e d t h e s t a t e m e n t s , t h e n H e n d e r s o n ' s 

" t e s t i m o n y as t o what L i k e l y t o l d h i m w o u l d be a d m i s s i b l e f o r 

impeachment p u r p o s e s and n o t as s u b s t a n t i v e e v i d e n c e o f 

a n o t h e r p e r s o n ' s g u i l t . " 881 So. 2d a t 492 - 9 3 . A f t e r t h e c o u r t 

made i t s r u l i n g , d e f e n s e c o u n s e l d e c l i n e d t o c a l l e i t h e r 

H e n d e r s o n o r L i k e l y as w i t n e s s e s . 

On a p p e a l , D o r s e y a r g u e d , i n e s s e n c e , t h a t t h e t r i a l 

c o u r t ' s r u l i n g p r e v e n t e d h im f r o m p r e s e n t i n g e v i d e n c e i n h i s 

d e f e n s e . We d i s a g r e e d : 

"The t r i a l c o u r t , when r u l i n g on t h e 
a d m i s s i b i l i t y o f t h e h e a r s a y e v i d e n c e , a p p l i e d t h e 
law as i t e x i s t e d a t t h e t i m e o f t r i a l . 
T r a d i t i o n a l l y , A labama c o u r t s had h e l d t h a t h e a r s a y 
e v i d e n c e c o n c e r n i n g a t h i r d p a r t y ' s g u i l t i s n o t 
a d m i s s i b l e . See C. Gamble, M c E l r o y ' s Alabama 
E v i d e n c e , § 48.01(4) ( 5 t h ed. 1 9 9 6 ) . See a l s o 
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G r i f f i n v. S t a t e , 7 90 So. 2d 267 ( A l a . C r i m . App. 
1 9 9 9 ) , r e v ' d , 790 So. 2d 351 ( A l a . 2 0 0 0 ) . 

" A f t e r D o r s e y was c o n v i c t e d , t h e Alabama Supreme 
C o u r t i n Ex p a r t e G r i f f i n , s u p r a , r e c o g n i z e d t h a t 
t h e r e may be s i t u a t i o n s when h e a r s a y e v i d e n c e o f a 
t h i r d p a r t y ' s g u i l t i s a d m i s s i b l e a g a i n s t a c l a i m 
t h a t i t v i o l a t e s t h e h e a r s a y r u l e . The Supreme 
C o u r t , r e l y i n g on t h e U n i t e d S t a t e s Supreme C o u r t ' s 
h o l d i n g i n Chambers v. M i s s i s s i p p i , s u p r a , h e l d t h a t 
an a c c u s e d ' s ' c o n s t i t u t i o n a l r i g h t s [ i n t h a t c a s e ] 
s u p e r s e d e [ d ] t h e h e a r s a y r u l e i n t h e Alabama R u l e s 
o f E v i d e n c e . ' 790 So. 2d a t 355. 

" I n Ex p a r t e G r i f f i n , t h e a c c u s e d s o u g h t t o 
i n t r o d u c e e v i d e n c e t h a t a t h i r d p a r t y had p l e a d e d 
g u i l t y t o t h e c r i m e f o r w h i c h G r i f f i n was c h a r g e d , 
t h a t t h e p l e a was t a k e n i n an Alabama c o u r t u n d e r 
o a t h , and t h a t t h i s i n d i v i d u a l had s e r v e d f o u r y e a r s 
i n p r i s o n f o r t h e c r i m e f o r w h i c h G r i f f i n was on 
t r i a l . The Alabama Supreme C o u r t , when h o l d i n g t h a t 
t h i s e v i d e n c e was a d m i s s i b l e , s t a t e d : 

"'The U n i t e d S t a t e s Supreme C o u r t has 
h e l d t h a t a d e f e n d a n t has a r i g h t t o p u t on 
a d e f e n s e and t h a t t h a t r i g h t i n c l u d e s t h e 
o p p o r t u n i t y t o p r e s e n t e v i d e n c e p r o v i n g 
t h a t a n o t h e r p e r s o n c o m m i t t e d t h e o f f e n s e 
f o r w h i c h he has been c h a r g e d . See Chambers  
v. M i s s i s s i p p i , 410 U.S. 284, 93 S. C t . 
1038, 35 L.Ed. 2d 297 (1 9 7 3 ) ; W a s h i n g t o n v.  
T e x a s , 388 U.S. 14, 87 S. C t . 1920 , 18 
L.Ed. 2d 1019 ( 1 9 6 7 ) . However, t h i s r i g h t 
i s n o t a b s o l u t e ; i n s t e a d , t h e t r i a l c o u r t 
w i l l have t o c o n s i d e r t h e a d m i s s i b i l i t y o f 
s u c h e v i d e n c e i n c o n j u n c t i o n w i t h o t h e r 
l e g i t i m a t e i n t e r e s t s i n v o l v e d i n t h e t r i a l 
p r o c e s s . Chambers, 410 U.S. a t 295, 93 S. 
C t . 1038; see a l s o Guam v. I g n a c i o , 10 F. 
3d 608 ( 9 t h C i r . 1 9 9 3 ) . As a r e s u l t , t h e 
t r i a l c o u r t i s p r e s e n t e d w i t h a b a l a n c i n g 
t e s t i n o r d e r t o d e t e r m i n e w h e t h e r t h e 
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e v i d e n c e o f a t h i r d p a r t y ' s c u l p a b i l i t y i s 
p r o p e r l y a d m i s s i b l e : 

"'"The c o u r t must w e i g h t h e 
d e f e n d a n t ' s ' s t r o n g i n t e r e s t i n 
p r e s e n t i n g e x c u l p a t o r y e v i d e n c e ' 
a g a i n s t t h e s t a t e ' s i n t e r e s t ' i n 
p r o m o t i n g r e l i a b l e t r i a l s , 
p a r t i c u l a r l y i n p r e v e n t i n g t h e 
i n j e c t i o n o f c o l l a t e r a l i s s u e s 
i n t o t h e t r i a l t h r o u g h 
u n s u p p o r t e d s p e c u l a t i o n a b o u t t h e 
g u i l t o f a n o t h e r p a r t y . ' " 

" ' U n i t e d S t a t e s v. J o h n s o n , 904 F. 
Supp. 1303, 1311 (M.D. A l a . 1995) 
( c i t a t i o n s o m i t t e d ) . I n w e i g h i n g t h o s e 
i n t e r e s t s , t h e f e d e r a l c o u r t s have r e q u i r e d 
t h e d e f e n d a n t t o show t h a t t h e e v i d e n c e he 
i s o f f e r i n g i s p r o b a t i v e and n o t m e r e l y 
s p e c u l a t i o n t h a t w o u l d c o n f u s e t h e j u r y : 

"'"To s a t i s f y t h i s b a l a n c i n g 
t e s t , t h e r e must be 'some s h o w i n g 
o f a nexus between t h e o t h e r 
p a r t y and t h e p a r t i c u l a r c r i m e 
w i t h w h i c h a d e f e n d a n t i s 
c h a r g e d . ' Of c o u r s e , t h i s nexus 
must be s u b s t a n t i a l - - t h a t i s , 
p r o b a t i v e - - a n d n o t t e n u o u s o r 
m e r e l y s p e c u l a t i v e . " 

" ' I d . ( c i t a t i o n s o m i t t e d ) . 

" ' L i k e t h e f e d e r a l c o u r t s , Alabama 
c o u r t s have l o n g r e c o g n i z e d t h e r i g h t o f a 
d e f e n d a n t t o p r o v e h i s i n n o c e n c e by 
p r e s e n t i n g e v i d e n c e t h a t a n o t h e r p e r s o n 
a c t u a l l y c o m m i t t e d t h e c r i m e . See Ex p a r t e  
W a l k e r , 623 So. 2d 281 ( A l a . 1 9 9 2 ) ; Thomas  
v. S t a t e , 539 So. 2d 375 ( A l a . C r i m . App. 
1 9 8 8 ) ; Green v. S t a t e , 258 A l a . 471, 64 So. 
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2d 84 ( 1 9 5 3 ) ; Underwood v. S t a t e , 239 A l a . 
29, 193 So. 155 ( 1 9 3 9 ) ; O r r v. S t a t e , 225 
A l a . 642, 144 So. 867 ( 1 9 3 2 ) ; H o u s t o n v.  
S t a t e , 208 A l a . 660, 95 So. 145 ( 1 9 2 3 ) ; 
T e n n i s o n v. S t a t e , 183 A l a . 1, 62 So. 780 
( 1 9 1 3 ) ; McGehee v. S t a t e , 171 A l a . 19, 55 
So. 159 ( 1 9 1 1 ) ; M c D o n a l d v. S t a t e , 165 A l a . 
85, 51 So. 629 ( 1 9 1 0 ) . I n a d d i t i o n , A labama 
c o u r t s have a l s o r e c o g n i z e d t h e d a n g e r i n 
c o n f u s i n g t h e j u r y w i t h mere s p e c u l a t i o n 
c o n c e r n i n g t h e g u i l t o f a t h i r d p a r t y : 

" ' " I t g e n e r a l l y i s a g r e e d 
t h a t t h e d e f e n s e , i n d i s p r o v i n g 
t h e a c c u s e d ' s own g u i l t , may 
p r o v e t h a t a n o t h e r p e r s o n 
c o m m i t t e d t h e c r i m e f o r w h i c h t h e 
a c c u s e d i s b e i n g p r o s e c u t e d 
The p r o b l e m w h i c h a r i s e s i n t h e 
a p p l i c a t i o n o f t h i s g e n e r a l r u l e , 
h o wever, i s t h e d e g r e e o f 
s t r e n g t h t h a t must be p o s s e s s e d 
by t h e e x c u l p a t o r y e v i d e n c e t o 
r e n d e r i t a d m i s s i b l e . The t a s k o f 
d e t e r m i n i n g t h e w e i g h t t h a t must 
be p o s s e s s e d by s u c h e v i d e n c e o f 
a n o t h e r ' s g u i l t i s a d i f f i c u l t 
one." 

" ' C h a r l e s W. Gamble, M c E l r o y ' s Alabama  
E v i d e n c e § 48.01 ( 5 t h ed. 1 9 9 6 ) . To remove 
t h i s d i f f i c u l t y , t h i s C o u r t has s e t o u t a 
t e s t i n t e n d e d t o e n s u r e t h a t any e v i d e n c e 
o f f e r e d f o r t h i s p u r p o s e i s a d m i s s i b l e o n l y 
when i t i s p r o b a t i v e and n o t m e r e l y 
s p e c u l a t i v e . T h r e e e l e m e n t s must e x i s t 
b e f o r e t h i s e v i d e n c e can be r u l e d 
a d m i s s i b l e : (1) t h e e v i d e n c e "must r e l a t e 
t o t h e ' r e s g e s t a e ' o f t h e c r i m e " ; (2) t h e 
e v i d e n c e must e x c l u d e t h e a c c u s e d as a 
p e r p e t r a t o r o f t h e o f f e n s e ; and (3) t h e 
e v i d e n c e " w o u l d have t o be a d m i s s i b l e i f 
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t h e t h i r d p a r t y was on t r i a l . " See Ex p a r t e  
W a l k e r , 623 So. 2d a t 284, and Thomas, 539 
So. 2d a t 394-96. 

"'The S t a t e makes an a d d i t i o n a l 
argument as t o Embry's g u i l t y p l e a . I t 
a p p a r e n t l y a r g u e s i n i t s b r i e f t h a t , e ven 
i f t h e e v i d e n c e o f t h e p l e a p a s s e s t h e 
t h r e e - p r o n g e d t e s t , a t G r i f f i n ' s t r i a l 
Embry's p l e a i s s t i l l h e a r s a y t h a t does n o t 
f a l l w i t h i n any e x c e p t i o n . P r o f e s s o r Gamble 
has s t a t e d : 

"'"The a c c u s e d c a n n o t ... p r o v e 
t h e g u i l t o f a n o t h e r by t h e use 
o f h e a r s a y s t a t e m e n t s . T h i s 
h e a r s a y ban c o n s t i t u t e s t h e m a j o r 
b a r r i e r t o e x c u l p a t o r y e v i d e n c e , 
p a r t i c u l a r l y i n t h e f o r m o f a 
t h i r d p a r t y ' s c o n f e s s i o n t o t h e 
c r i m e w i t h w h i c h t h e a c c u s e d i s 
c h a r g e d . Such a s t a t e m e n t c o u l d 
surmount a h e a r s a y o b j e c t i o n i f 
i t q u a l i f i e s u n d e r some h e a r s a y 
e x c e p t i o n . " 

" ' M c E l r o y ' s Alabama E v i d e n c e , § 4 8 . 0 1 ( 1 ) . 
However, Gamble a l s o n o t e s t h a t a s i t u a t i o n 
c o u l d a r i s e where "an a c c u s e d ' s 
c o n s t i t u t i o n a l r i g h t t o p r e s e n t h i s d e f e n s e 
w o u l d d i c t a t e a d m i s s i o n o f e v i d e n c e 
s u g g e s t i n g a n o t h e r ' s g u i l t , " I d . The U n i t e d 
S t a t e s Supreme C o u r t has e n c o u n t e r e d s u c h 
a s i t u a t i o n , where t h e d e f e n d a n t ' s 
d u e - p r o c e s s r i g h t s c o n f l i c t e d w i t h t h e 
r u l e s o f e v i d e n c e . I n Chambers, t h e C o u r t 
s t a t e d : " I n t h e s e c i r c u m s t a n c e s , where 
c o n s t i t u t i o n a l r i g h t s d i r e c t l y a f f e c t i n g 
t h e a s c e r t a i n m e n t o f g u i l t a r e i m p l i c a t e d , 
t h e h e a r s a y r u l e may n o t be a p p l i e d 
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m e c h a n i s t i c a l l y t o d e f e a t t h e ends o f 
j u s t i c e . " 410 U.S. a t 302, 93 S. C t . 1038. 

f l I 

"'[W]e f o l l o w t h e U n i t e d S t a t e s 
Supreme C o u r t ' s h o l d i n g i n Chambers and 
h o l d t h a t G r i f f i n ' s c o n s t i t u t i o n a l r i g h t s 
s u p e r s e d e t h e h e a r s a y r u l e i n t h e Alabama 
R u l e s o f E v i d e n c e . However, i n d o i n g s o , we 
n o t e t h a t n o t i n e v e r y c a s e w i l l t h e 
d e f e n d a n t ' s r i g h t t o p r e s e n t h i s d e f e n s e 
s u p e r s e d e t h e h e a r s a y r u l e ; i t w i l l 
s u p e r s e d e t h a t r u l e o n l y i n t h o s e c a s e s 
t h a t , as i n d i c a t e d by t h e f i r s t two 
e l e m e n t s o f t h e t e s t s t a t e d above, have a 
p r o b a t i v e a l t e r n a t i v e t h e o r y o f c u l p a b i l i t y 
and n o t an a l t e r n a t i v e t h e o r y t h a t i s 
m e r e l y s p e c u l a t i v e and meant o n l y t o 
c o n f u s e t h e j u r y . ' 

"790 So. 2d a t 353-55. (Emphasis added.) 

" O t h e r c o u r t s , l i k e t h e Alabama Supreme C o u r t i n 
G r i f f i n , have r e c o g n i z e d t h a t t h e main c o n c e r n when 
a p p l y i n g t h e Chambers h o l d i n g i s w h e t h e r t h e h e a r s a y 
e v i d e n c e has a ' s u f f i c i e n t i n d i c i a o f r e l i a b i l i t y . ' 
See C a r d v. Dugger, 911 F. 2d 1494 ( 1 1 t h C i r . 1 9 9 0 ) 
( n o t i n g t h a t t h e Chambers C o u r t c i t e d f o u r f a c t s 
t h a t made t h e h e a r s a y s t a t e m e n t s r e l i a b l e : '(1) t h e 
t i m e o f t h e d e c l a r a t i o n and t h e p a r t y t o whom t h e 
d e c l a r a t i o n was made; (2) t h e e x i s t e n c e o f 
c o r r o b o r a t i n g e v i d e n c e i n t h e c a s e ; (3) t h e e x t e n t 
o f w h i c h t h e d e c l a r a t i o n i s r e a l l y a g a i n s t a 
d e c l a r a n t ' s p e n a l i n t e r e s t ; and (4) t h e a v a i l a b i l i t y 
o f t h e d e c l a r a n t as a w i t n e s s , t h a t i s , w h e t h e r t h e 
s t a t e c o u l d c r o s s - e x a m i n e him r e g a r d i n g h i s 
s t a t e m e n t s . ' 911 F. 2d a t 1 5 1 5 ) ; T u r n e r v. S t a t e , 
2 67 Ga. 149, 476 S.E. 2d 252 (1996) ('must have 
" p a r t i c u l a r i z e d g u a r a n t e e s o f t r u s t w o r t h i n e s s , " t h a t 
i s , i t must be " c o u p l e d w i t h c i r c u m s t a n c e s w h i c h 
a t t r i b u t e v e r i t y t o i t . " ' 476 S.E.2d a t 2 5 8 ) ; D a v i s 

82 



CR-07-0443 

v. S t a t e , 194 Ga. App. 482, 391 S.E. 2d 124 (1990) 
('In t h o s e c a s e s i n w h i c h t h e U n i t e d S t a t e s Supreme 
C o u r t has r u l e d t h e c o n f e s s i o n o f a t h i r d p a r t y t o 
be a d m i s s i b l e as an e x c e p t i o n t o h e a r s a y , t h e C o u r t 
f o u n d s t r o n g i n d i c i a o f r e l i a b i l i t y o f t h e 
o u t - o f - c o u r t s t a t e m e n t . I n Chambers, t h e t h i r d - p a r t y 
d e c l a r a n t had made t h r e e s e p a r a t e a d m i s s i o n s o f 
g u i l t t o t h r e e d i f f e r e n t p e o p l e , t h e s t a t e m e n t s b o r e 
p e r s u a s i v e a s s u r a n c e s o f t r u s t w o r t h i n e s s and t h e 
d e c l a r a n t was a v a i l a b l e f o r c r o s s - e x a m i n a t i o n by t h e 
S t a t e so t h a t h i s demeanor and r e s p o n s e s c o u l d be 
w e i g h e d by t h e j u r y . I n Green v. G e o r g i a , 442 U.S. 
95, 99 S. C t . 2150, 60 L. Ed.2d 738 ( 1 9 7 9 ) , t h e 
Supreme C o u r t h e l d t h a t , p u r s u a n t t o t h e Due P r o c e s s 
C l a u s e o f t h e F o u r t e e n t h Amendment, t e s t i m o n y 
c o n c e r n i n g t h e c o n f e s s i o n o f a c o d e f e n d a n t s h o u l d 
have been a d m i t t e d i n t h e s e n t e n c i n g p h a s e o f t r i a l 
b e c a u s e i t was r e l e v a n t and b e c a u s e o f i t s 
r e l i a b i l i t y ' ) ; A l d e r m a n v. Z a n t , 22 F. 3d 1541 ( 1 1 t h 
C i r . ) , c e r t . d e n i e d , 513 U.S. 1061, 115 S.Ct. 673, 
130 L. Ed. 2d 606 (1994) ( ' I t i s g e n e r a l l y t r u e t h a t 
a d e f e n d a n t must be p e r m i t t e d t o i n t r o d u c e any 
m i t i g a t i n g e v i d e n c e a t t h e s e n t e n c i n g p h a s e o f a 
c a p i t a l c a s e i f t h e e v i d e n c e r e l a t e s t o t h e 
d e f e n d a n t ' s c h a r a c t e r , r e c o r d o r t h e c i r c u m s t a n c e s 
o f t h e p a r t i c u l a r o f f e n s e However, a j u d g e s t i l l 
r e t a i n s t h e d i s c r e t i o n t o e x c l u d e o t h e r w i s e 
i n a d m i s s i b l e e v i d e n c e w h i c h i t d e t e r m i n e s l a c k s 
c o n s i d e r a b l e a s s u r a n c e s o f t r u s t w o r t h i n e s s . 
Chambers, 410 U.S. a t 300, 93 S.Ct. a t 1048.' 22 F. 
3d a t 1 5 5 7 ) ; J o n e s v. S t a t e , 70 9 So. 2d 512 ( F l a . 
1998) ( ' [ U ] n l i k e t h e c o n f e s s i o n s i n Chambers, t h e 
a l l e g e d c o n f e s s i o n s i n t h i s c a s e l a c k i n d i c i a o f 
t r u s t w o r t h i n e s s The c o n f e s s i o n s were n o t made 
p r i o r t o t h e o r i g i n a l t r i a l i n c i r c u m s t a n c e s 
i n d i c a t i n g t r u s t w o r t h i n e s s , s u c h as s p o n t a n e o u s l y t o 
a c l o s e a c q u a i n t a n c e as i n Chambers, o r t o h i s own 
c o u n s e l o r t h e p o l i c e s h o r t l y a f t e r t h e c r i m e , ... 
b u t were made t o a v a r i e t y o f i n m a t e s w i t h whom [ t h e 
w i t n e s s ] s e r v e d p r i s o n t i m e . ' 709 So. 2d a t 5 2 5 ) . 
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"Here, we do n o t have t h e s i t u a t i o n t h a t was 
p r e s e n t e d i n G r i f f i n . I n G r i f f i n , t h e e v i d e n c e t h a t 
was i n t r o d u c e d had a h i g h d e g r e e o f r e l i a b i l i t y . 
T h e r e i s a b s o l u t e l y no i n d i c i a o f r e l i a b i l i t y i n a 
s t a t e m e n t made by one i n m a t e t o a n o t h e r i n m a t e . The 
f a c t s o f t h i s c a s e a r e d i s t i n g u i s h a b l e f r o m t h o s e 
p r e s e n t e d i n G r i f f i n ; t h u s , G r i f f i n does n o t mandate 
a r e v e r s a l i n t h i s c a s e . T h e r e i s a b s o l u t e l y no 
e v i d e n c e i n t h e r e c o r d t h a t t h e s t a t e m e n t s b o r e s u c h 
a d e g r e e o f r e l i a b i l i t y t h a t we w o u l d d e p a r t f r o m 
t h e l o n g - s t a n d i n g r u l e r e g a r d i n g t h e e x c l u s i o n o f 
h e a r s a y e v i d e n c e . I n f a c t , L i k e l y , when q u e s t i o n e d 
a b o u t t h e s t a t e m e n t he was s a i d t o have made t o 
H e n d e r s o n , t o l d i n v e s t i g a t o r s t h a t he d i d n o t make 
t h e s t a t e m e n t . L i k e l y was p r e p a r e d t o t e s t i f y , b u t 
d e f e n s e c o u n s e l d i d n o t want him t o t e s t i f y . D e f e n s e 
c o u n s e l knew t h a t i f L i k e l y d e n i e d t h e s t a t e m e n t 
t h e n H e n d e r s o n ' s t e s t i m o n y as t o what L i k e l y t o l d 
h i m was a d m i s s i b l e o n l y f o r impeachment p u r p o s e s and 
n o t as s u b s t a n t i v e e v i d e n c e o f a n o t h e r p e r s o n ' s 
g u i l t . The t r i a l c o u r t d i d n o t e r r i n e x c l u d i n g t h i s 
e v i d e n c e . " 

881 So. 2d a t 493-96. 

W i t h t h e above l a w i n mind, we t u r n t o R e y n o l d s ' s 

a s s e r t i o n . The e v i d e n c e t h a t R e y n o l d s c l a i m s s h o u l d have been 

a d m i t t e d as s u b s t a n t i v e e v i d e n c e o f a t h i r d p a r t y ' s g u i l t was 

a p o l i c e r e p o r t s u p p o s e d l y d o c u m e n t i n g Chad M a r t i n ' s 

c o n f e s s i o n -- a c o n f e s s i o n s u b s e q u e n t l y d e t e r m i n e d t o be 

u n r e l i a b l e -- p r e p a r e d by an o f f i c e r who d i d n o t t e s t i f y and 

s i g n e d by t h e o f f i c e r ' s s u p e r v i s o r , who n e i t h e r h e a r d t h e 

c o n f e s s i o n n o r w o u l d a t t e s t t o t h e a c c u r a c y o f t h e s t a t e m e n t s 

i n t h e r e p o r t . Under t h e s e u n u s u a l f a c t s , t h e May 29 p o l i c e 
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r e p o r t s i m p l y d i d n o t have " s u f f i c i e n t i n d i c i a o f r e l i a b i l i t y " 

t o overcome t h e p r o h i b i t i o n a g a i n s t p r o v i n g t h i r d p a r t y ' s 

g u i l t by use o f h e a r s a y e v i d e n c e . 

I n any e v e n t , t h e c i r c u i t c o u r t ' s r u l i n g r e g a r d i n g t h e 

i n a d m i s s i b i l i t y o f t h e May 29 p o l i c e r e p o r t d i d n o t p r e v e n t 

R e y n o l d s f r o m e f f e c t i v e l y p r e s e n t i n g h i s d e f e n s e . The c i r c u i t 

c o u r t e m p h a s i z e d t h a t R e y n o l d s c o u l d q u e s t i o n C a p t . H a r b i n 

r e g a r d i n g i n c o n s i s t e n c i e s b e tween Chad M a r t i n ' s t r i a l 

t e s t i m o n y and what he h e a r d M a r t i n s a y d u r i n g t h e 

i n t e r r o g a t i o n , b u t R e y n o l d s d e c l i n e d t o c a l l C a p t . H a r b i n as 

a w i t n e s s . F u r t h e r m o r e , R e y n o l d s d i d c a l l L t . G a r y t o t e s t i f y 

t o t h e i n c u l p a t o r y s t a t e m e n t s t h a t M a r t i n made t o h e r . 

L t . G a r y t e s t i f i e d t h a t she f i r s t s poke w i t h Chad M a r t i n 

on May 25, 2003, a t t h e s c e n e o f t h e c r i m e s . She s a i d t h a t 

Chad a p p r o a c h e d h e r and began t o t a l k a b o u t where t h e M a r t i n ' s 

b o d i e s were f o u n d i n t h e h o u s e . ( V o l . X I , R. 1506-07.) He a l s o 

t o l d h e r t h a t he had l o s t a p a i r o f h i s s u n g l a s s e s . ( V o l . X I , 

R. 1507.) L t . G a r y t e s t i f i e d t h a t M a r t i n was v e r y u p s e t . ( V o l . 

X I , R. 1508.) L t . G a r y s t a t e d t h a t M a r t i n ' s s t a t e m e n t s made 

h e r s u s p i c i o u s , so she t o l d S g t . F i n c h e r what M a r t i n had t o l d 

h e r . ( V o l . X I , R. 1508.) 
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She t e s t i f i e d t h a t she l a t e r spoke w i t h Chad M a r t i n a g a i n 

when t h e d e t e c t i v e s b r o u g h t M a r t i n t o h e r o f f i c e d u r i n g a 

b r e a k i n t h e i r i n t e r v i e w . ( V o l . X I , R. 1510.) L t . G a r y 

t e s t i f i e d t h a t M a r t i n was v i s i b l y u p s e t a t t h a t t i m e and t h a t 

he was s o b b i n g . ( V o l . X I , R. 1512.) L t . G a r y t e s t i f i e d : 

" I was t e l l i n g h im e v e r y t h i n g was g o i n g t o be o k a y , 
j u s t c a l m down. And t h e n he s a i d Ms. G a r y , you know 
-- s o m e t h i n g t o t h e e f f e c t t h a t t h i s may seem o r 
s ound c r a z y t o you, b u t i t ' s -- i t ' s as i f I'm 
s e e i n g t h i s t h r o u g h -- I b e l i e v e i t was C h u c k ' s 
e y e s . And he s a i d i t was l i k e he c o u l d s m e l l t h e gas 
on h i s hands and he d i d n ' t know where t h e c u t s came 
f r o m . And t h e n he s a i d t h a t I know t h a t I c o u l d n ' t 
h u r t S avannah. I j u s t -- I know I c o u l d n ' t h u r t 
S a vannah. And he s a i d he t o l d them t h e t r u t h b u t 
t h e y d i d n ' t b e l i e v e him. Then he went on t o s a y 
s o m e t h i n g a b o u t a phone c a l l t h a t he had made t h a t 
was g o i n g t o p r o b a b l y make him l o o k b a d . And I 
a s k e d him why do you s a y t h a t , what d i d you s a y . 
And he s a i d s o m e t h i n g t o t h e e f f e c t a b o u t t h e 
message t h a t [ C h a r l e s M a r t i n ] had on t h e phone, 
s o m e t h i n g a b o u t him s o u n d i n g dead o r s o m e t h i n g , you 
know, on t h e message. 

" [ I ] t seems l i k e he s a i d he -- s o m e t h i n g a b o u t 
h e r [Savannah] s c r e a m i n g . Yeah, t h a t was i n t h e 
c o n v e r s a t i o n . S o m e t h i n g a b o u t he c o u l d h e a r h e r 
s c r e a m i n g d o n ' t h u r t me o r s o m e t h i n g t o t h a t e f f e c t . 

f l 

"... [H]e was t a l k i n g a b o u t a message t h a t he 
had l e f t Chuck on t h e phone, t h a t t h e message t h a t 
he l e f t -- s o m e t h i n g a b o u t he n eeded t o change t h e 

86 



CR-07-0443 

message b e c a u s e he s o u n d e d dead. And he s a i d I know 
t h a t i s g o i n g t o l o o k bad f o r me." 

( V o l . X I , R. 1512-14.) 

Under t h e s e c i r c u m s t a n c e s , we can f i n d no p l a i n e r r o r i n 

t h e e x c l u s i o n o f t h e May 29 p o l i c e r e p o r t as s u b s t a n t i v e 

e v i d e n c e o f a t h i r d - p a r t y ' s g u i l t . 

B. 

R e y n o l d s a r g u e s t h a t h i s c o n v i c t i o n s a r e due t o be 

r e v e r s e d b e c a u s e , he c l a i m s , t h e p r o s e c u t o r i m p r o p e r l y 

b o l s t e r e d t h e c r e d i b i l i t y o f i t s w i t n e s s e s Chad M a r t i n and 

J o h n L a n g l e y by p r e s e n t i n g e v i d e n c e o f t h e i r p r i o r c o n s i s t e n t 

s t a t e m e n t s , and by i n t r o d u c i n g e v i d e n c e t h a t t h e y e i t h e r had 

t a k e n a p o l y g r a p h t e s t o r had o f f e r e d t o t a k e a p o l y g r a p h 

t e s t . ( R e y n o l d s ' s b r i e f , I s s u e I I I , pp. 3 0 - 4 2 , R e y n o l d s ' s 

r e p l y b r i e f , I s s u e I I I , a t 30-35.) 

1. R e y n o l d s ' s B o l s t e r i n g C l a i m 

F i r s t , as t o R e y n o l d s ' s c l a i m r e g a r d i n g Chad M a r t i n , we 

n o t e t h a t c o n t r a r y t o R e y n o l d s ' s a s s e r t i o n , t h e S t a t e d i d n o t 

i n t r o d u c e i n t o e v i d e n c e any o f t h e c o n t e n t o f Chad M a r t i n ' s 

o r a l o r w r i t t e n s t a t e m e n t s -- i n c u l p a t o r y o r e x c u l p a t o r y . (See 

o u r d i s c u s s i o n i n p a r t A o f t h i s i s s u e . ) Thus, R e y n o l d s ' s 

a s s e r t i o n t h a t t h e S t a t e i n t r o d u c e d i n t o e v i d e n c e Chad 
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M a r t i n ' s p r i o r c o n s i s t e n t s t a t e m e n t i n o r d e r t o b o l s t e r h i s 

t r i a l t e s t i m o n y i s w i t h o u t m e r i t . 

J o h n L a n g l e y , Chad M a r t i n ' s f r i e n d and a n e i g h b o r o f t h e 

M a r t i n s , t e s t i f i e d d u r i n g t h e S t a t e ' s c a s e - i n - c h i e f . He 

t e s t i f i e d , i n e s s e n c e , t h a t Chad M a r t i n s p e n t S a t u r d a y t h r o u g h 

Sunday m o r n i n g o f t h e c r i m e s a t L a n g l e y ' s house d o i n g 

c o n s t r u c t i o n work and t a k i n g d r u g s . L a n g l e y ' s t e s t i m o n y t e n d e d 

t o c o r r o b o r a t e Chad M a r t i n ' s t r i a l t e s t i m o n y . 

D u r i n g d i r e c t e x a m i n a t i o n , L a n g l e y t e s t i f i e d t h a t Chad 

M a r t i n l e f t L a n g l e y ' s house and r e t u r n e d on Sunday m o r n i n g 

a r o u n d 8:00 o r 8:30, and t h a t M a r t i n was v e r y u p s e t . ( V o l . I X , 

R. 1116-17.) As d i s c u s s e d i n t h e f a c t s p o r t i o n o f t h i s 

o p i n i o n , t h e c r i m e s were n o t d i s c o v e r e d u n t i l a p p r o x i m a t e l y 

10:00 on t h a t Sunday m o r n i n g . D e f e n s e c o u n s e l s e i z e d upon t h i s 

t i m e d i s c r e p a n c y and c r o s s - e x a m i n e d L a n g l e y r e g a r d i n g t h e 

d i s c r e p a n c y . L a n g l e y a g a i n t e s t i f i e d t h a t Chad M a r t i n came t o 

h i s house a r o u n d 8:00 o r 8:30 t h a t Sunday m o r n i n g . He 

t e s t i f i e d t h a t a t t h a t t i m e M a r t i n t o l d h i m t h a t he had s e e n 

p o l i c e and f i r e o f f i c i a l s a t t h e M a r t i n r e s i d e n c e and t h a t 

M a r t i n was u p s e t and c o n c e r n e d t h a t C h a r l e s M a r t i n m i g h t have 

k i l l e d h i m s e l f and h i s w i f e . ( V o l . I X , R. 1122-23.) 
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D u r i n g t h e S t a t e ' s r e d i r e c t e x a m i n a t i o n o f L a n g l e y , t h e 

S t a t e s o u g h t t o i n t r o d u c e L a n g l e y ' s s t a t e m e n t t h a t he made t o 

t h e p o l i c e d u r i n g h i s i n t e r r o g a t i o n , w h i c h was marked S t a t e ' s 

E x h i b i t 62. I n L a n g l e y ' s s t a t e m e n t he t o l d t h e p o l i c e t h a t 

Chad M a r t i n r e t u r n e d t o h i s house on Sunday m o r n i n g a r o u n d 

10:30 and t h a t M a r t i n was v e r y u p s e t b e c a u s e had se e n f i r e 

t r u c k s and p o l i c e v e h i c l e s a t t h e M a r t i n s ' h o u s e . ( I V , R. 

1127-28.) 

The d e f e n s e o b j e c t e d t o t h e a d m i s s i o n o f t h e s t a t e m e n t on 

t h e g r o u n d s t h a t i t was b e i n g o f f e r e d t o i m p r o p e r l y b o l s t e r 

t h e w i t n e s s ' s t e s t i m o n y . ( V o l . I X , R. 1128-29.) A d i s c u s s i o n 

e n s u e d o u t s i d e t h e p r e s e n c e o f t h e j u r y , d u r i n g w h i c h t h e 

f o l l o w i n g o c c u r r e d : 

"[THE COURT]: [ D e f e n s e c o u n s e l ] , c l e a r l y f r o m 
t h e t e s t i m o n y I have h e a r d t h e b o d i e s w e r e n ' t 
d i s c o v e r e d u n t i l a r o u n d 10:00 o ' c l o c k , c o r r e c t ? 

"[DEFENSE COUNSEL]: Y e s , s i r , t h a t i s c o r r e c t . 

"THE COURT: On t h e way t o c h u r c h . And you d i d 
q u e s t i o n h i m a b o u t t h i s s t a t e m e n t and you q u e s t i o n e d 
him a b o u t t h e t i m e . 

"[DEFENSE COUNSEL]: S u r e . 

"[THE COURT]: And i f what he has t e s t i f i e d t o i s 
i n c o n s i s t e n t w i t h t h i s s t a t e m e n t and t h e s t a t e m e n t 
s a y s o t h e r w i s e , I t h i n k t h a t w i l l be v e r y damaging 
t o t h e s t a t e . 
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"[DEFENSE COUNSEL]: We won't o b j e c t . " 

( V o l . I X , R. 1132-33.) (Emphasis added.) 

S t a t e ' s E x h i b i t 62 was o f f e r e d and a d m i t t e d i n t o e v i d e n c e 

w i t h o u t f u r t h e r o b j e c t i o n . ( V o l . I X , R. 1133-35.) During the 

S t a t e ' s r e d i r e c t e x a m i n a t i o n , L a n g l e y c o n f i r m e d t h a t S t a t e ' s 

E x h i b i t 62 was h i s s t a t e m e n t t o t h e p o l i c e . Upon t h e r e q u e s t 

o f t h e p r o s e c u t o r , L a n g l e y t h e n r e a d t h e p o r t i o n o f h i s 

s t a t e m e n t where he w r o t e t h a t M a r t i n r e t u r n e d t o h i s house a t 

10:30 on t h e m o r n i n g t h e c r i m e s were d i s c o v e r e d . ( V o l . I X , R. 

1135.) L a n g l e y a g r e e d t h a t t h e t i m e i n h i s p o l i c e s t a t e m e n t 

was i n c o n s i s t e n t w i t h what he t e s t i f i e d t o d u r i n g t r i a l . ( V o l . 

R. 1135.) 

A l t h o u g h R e y n o l d s d i d i n i t i a l l y o b j e c t t o t h e 

i n t r o d u c t i o n o f L a n g l e y ' s s t a t e m e n t on t h e g r o u n d s t h a t i t was 

o f f e r e d t o b o l s t e r h i s t r i a l t e s t i m o n y , R e y n o l d s , i n e s s e n c e , 

w i t h d r e w t h a t o b j e c t i o n . Thus, we w i l l r e v i e w R e y n o l d s ' s 

c o n t e n t i o n t h a t t h e s t a t e m e n t was o f f e r e d f o r t h e p u r p o s e o f 

b o l s t e r i n g t h e t e s t i m o n y f o r p l a i n e r r o r o n l y . R u l e 45A, 

A l a . R . A p p . P 

" R u l e 607, A l a . R . E v i d . , p r o v i d e s : 
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"The c r e d i b i l i t y o f a w i t n e s s may be 
a t t a c k e d by any p a r t y , i n c l u d i n g t h e p a r t y 
c a l l i n g t h e w i t n e s s . " 

F u r t h e r , 

" R u l e 607 a u t h o r i z e s a p a r t y t o b r i n g a g a i n s t 
h i s own w i t n e s s a l l weapons f r o m t h e a r s e n a l o f 
impeachment t h a t h i s t o r i c a l l y were r e s e r v e d 
g e n e r a l l y f o r o p p o s i n g w i t n e s s e s . . . . One may, f o r  
e x a m p l e , i m p e a c h h i s own w i t n e s s by s h o w i n g t h a t t h e  
w i t n e s s made a s t a t e m e n t o r p e r f o r m e d an a c t t h a t i s  
i n c o n s i s t e n t w i t h t h e w i t n e s s ' p r e s e n t t e s t i m o n y . 
... I n c o n s i s t e n c i e s , w h e t h e r i n t h e f o r m o f 
s t a t e m e n t s o r a c t s , l i k e w i s e c o u l d be u s e d t o 
i m p e a c h one's own w i t n e s s . " 

M c E l r o y ' s Alabama E v i d e n c e § 1 6 5 . 0 1 ( 6 ) ( a ) ( f o o t n o t e s o m i t t e d ; 

e m p h a s i s a d d e d ) . Even b e f o r e t h e i m p l e m e n t a t i o n o f R u l e 607, 

A l a . R . E v i d . , a p a r t y c o u l d c o r r e c t o r c o n t r a d i c t t h e t e s t i m o n y 

o f one's own w i t n e s s . See F o r t e n b e r r y v. S t a t e , 545 So. 2d 

129, 137-38 ( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 545 So. 2d 145 

( A l a . 1 9 8 9 ) ; B e l l v. S t a t e , 466 So. 2d 167, 173 ( A l a . C r i m . 

App. 1 9 8 5 ) . 

The i n f e r e n c e f r o m t h e r e c o r d i s t h a t t h e p r o s e c u t o r 

i n t r o d u c e d L a n g l e y ' s s t a t e m e n t t o t h e p o l i c e i n o r d e r t o 

c o r r e c t L a n g l e y ' s s t a t e m e n t a t t r i a l t h a t Chad r e t u r n e d t o h i s 

house a t 8:30 a.m. on t h e Sunday m o r n i n g t h e c r i m e s were 

d i s c o v e r e d . We a r e n o t p e r s u a d e d t h a t t h e p r o s e c u t o r 

i n t r o d u c e d t h i s s t a t e m e n t i n o r d e r t o i m p r o p e r l y b o l s t e r 
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L a n g l e y ' s t r i a l t e s t i m o n y . Thus, we f i n d no p l a i n e r r o r i n t h e 

a d m i s s i o n i n t o e v i d e n c e o f S t a t e ' s E x h i b i t 62, L a n g l e y ' s 

s t a t e m e n t t o t h e p o l i c e . 

L i k e w i s e , we f i n d no p l a i n e r r o r i n t h e p r o s e c u t o r ' s 

s o l i c i t i n g f r o m John L a n g l e y and Chad M a r t i n t e s t i m o n y t h a t 

t h e y were i n i t i a l l y c o n s i d e r e d t o be s u s p e c t s i n t h e c r i m e s , 

t h a t t h e y were q u e s t i o n e d by t h e p o l i c e a t l e n g t h , and t h a t 

t h e y were t h e n e x c l u d e d as s u s p e c t s . ( R e y n o l d s ' s b r i e f , a t 

37-38.) A t no p o i n t d u r i n g t h i s l i n e o f q u e s t i o n i n g d i d 

R e y n o l d s o b j e c t t o t h e q u e s t i o n s on t h e g r o u n d s t h a t t h e 

p r o s e c u t o r was a t t e m p t i n g t o e l i c i t t h a t t e s t i m o n y i n o r d e r t o 

b o l s t e r t h e w i t n e s s e s ' t r i a l t e s t i m o n y . 

" T here i s a g e n e r a l p r i n c i p l e t h a t one may n o t 
b o l s t e r t h e c r e d i b i l i t y o f h i s own w i t n e s s b e f o r e 
t h a t c r e d i b i l i t y has been a t t a c k e d by t h e o p p o n e n t . 
However, t h i s t r a d i t i o n a l p r e c l u s i o n has been h e l d 
i n a p p l i c a b l e t o p r e c l u d e a c a l l i n g p a r t y f r o m 
a n t i c i p a t i n g s u c h an a t t a c k and d i f f u s i n g b i a s 
impeachment by h i m s e l f b r i n g i n g o u t t h e b i a s -
r e v e a l i n g m a t t e r on d i r e c t . " 

M c E l r o y ' s Alabama E v i d e n c e § 149.01(15) ( f o o t n o t e s o m i t t e d ) . 

F u r t h e r m o r e : 

"[A] p a r t y may n o t b o l s t e r t h e c r e d i b i l i t y o f h i s 
own w i t n e s s u n t i l i t f i r s t has been a t t a c k e d . T h i s 
p r i n c i p l e , however, i n no way p r e c l u d e s a p a r t y f r o m 
d i f f u s i n g t h e i m p a c t o f p o s s i b l e impeachment by 
b r i n g i n g o u t t h e i m p e a c h i n g i n f o r m a t i o n on d i r e c t . 
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A w i t n e s s ' i n c o n s i s t e n t s t a t e m e n t , f o r e x a m p l e , may 
be b r o u g h t o u t on d i r e c t so as t o d i f f u s e t h e 
p r e j u d i c i a l i m p a c t s u c h i n f o r m a t i o n w o u l d have i f 
f i r s t b r o u g h t o u t by t h e o p p o n e n t . " 

M c E l r o y ' s Alabama E v i d e n c e § 1 7 6 . 0 1 ( 2 ) . 

I t i s a p p a r e n t f r o m t h e r e c o r d t h a t t h e d e f e n s e i n t e n d e d 

t o e l i c i t t e s t i m o n y t h a t Chad M a r t i n and J o h n L a n g l e y were 

o r i g i n a l l y s u s p e c t s i n t h e c r i m e s and t h a t Chad M a r t i n 

p u r p o r t e d l y c o n f e s s e d t o t h e c r i m e s . By e l i c i t i n g t h e f a c t 

t h a t b o t h men had been q u e s t i o n e d a t l e n g t h by t h e p o l i c e and 

s u b s e q u e n t l y e x c l u d e d as s u s p e c t s , t h e S t a t e was a t t e m p t i n g t o 

a n t i c i p a t e and d i f f u s e t h e m a t t e r on d i r e c t . Under t h e f a c t s 

o f t h i s c a s e , we do n o t a g r e e t h a t t h e p r o s e c u t o r was 

a t t e m p t i n g t o i m p r o p e r l y b o l s t e r t h e c r e d i b i l i t y o f t h e 

w i t n e s s e s by t h e l i n e o f q u e s t i o n s r e f e r e n c e d by R e y n o l d s . 

A c c o r d i n g l y , we do n o t f i n d t h a t t h e p r o s e c u t o r ' s q u e s t i o n s i n 

t h i s r e g a r d amounted t o p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

2. P o l y g r a p h E v i d e n c e 

R e y n o l d s a l s o c o n t e n d s t h a t t h e p r o s e c u t o r c o m m i t t e d 

r e v e r s i b l e e r r o r when t h e p r o s e c u t o r e l i c i t e d f r o m John 

L a n g l e y t e s t i m o n y t h a t he t o o k a p o l y g r a p h t e s t and t h a t Chad 

M a r t i n o f f e r e d t o t a k e a p o l y g r a p h t e s t . ( R e y n o l d s ' s b r i e f , 

I I I ( B ) , a t 38-42.) R e y n o l d s d i d n o t o b j e c t t o t h e q u e s t i o n s 
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t h a t e l i c i t e d t h e s e r e s p o n s e s , n o r d i d he move t o e x c l u d e t h e 

w i t n e s s e s ' a n s w e r s . ( V o l . I X . R. 1117-18; 1160.) T h e r e f o r e we 

r e v i e w t h i s a l l e g a t i o n f o r p l a i n e r r o r o n l y . 

A s s u m i n g , w i t h o u t d e c i d i n g , t h a t i t was e r r o r f o r t h e 

p r o s e c u t o r t o e l i c i t t h e s t a t e m e n t s r e g a r d i n g t h e p o l y g r a p h 

t e s t , see A.G. V. S t a t e , 98 9 So. 2d 1167, 1177 ( A l a . C r i m . 

App. 2 0 0 7 ) , u n d e r t h e f a c t s o f t h i s c a s e we do n o t b e l i e v e 

s u c h e r r o r w o u l d amount t o p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

The w i t n e s s e s e a c h t e s t i f i e d w i t h o u t o b j e c t i o n t h a t t h e y had 

t o l d t h e t r u t h . E a c h w i t n e s s was a l s o t h o r o u g h l y c r o s s -

e x a m i n e d by d e f e n s e c o u n s e l r e g a r d i n g h i s p o s s i b l e b i a s . I t i s 

u n l i k e l y t h a t t h e p a s s i n g r e f e r e n c e t o t h e p o l y g r a p h t e s t s by 

e a c h w i t n e s s i n l i g h t o f t h e i r r e m a i n i n g t e s t i m o n y " p r o b a b l y 

a d v e r s e l y a f f e c t e d " R e y n o l d s ' s " s u b s t a n t i a l r i g h t s . " See 

D a n i e l s v. S t a t e , 650 So. 2d 544, 556-57 ( A l a . C r i m . App. 

1 9 9 4 ) , c e r t . d e n i e d , 514 U.S. 1024 ( 1 9 9 4 ) ; Logue v. S t a t e , 529 

So. 2d 1064, 1067 ( A l a . C r i m . App. 1 9 8 8 ) . 

C 

R e y n o l d s c o n t e n d s t h a t t h e p r o s e c u t o r " e n c o u r a g e d t h e 

j u r y t o r e l y on i m p r o p e r e v i d e n c e i n c o n s i d e r i n g Chad M a r t i n ' s 
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t e s t i m o n y . " ( R e y n o l d s ' s b r i e f , I s s u e X I I I ( A ) , a t 92-93.) We 

d i s a g r e e . 

Toward t h e end o f t h e S t a t e ' s d i r e c t e x a m i n a t i o n o f Chad 

M a r t i n , t h e f o l l o w i n g o c c u r r e d : 

"Q. [PROSECUTOR]: Chad, one more t i m e . D i d you have 
a n y t h i n g t o do w i t h [ C h a r l e s M a r t i n ' s ] d e a t h ? 

"A. No, I d i d n o t . 

f l 

"Q. [PROSECUTOR]: Chad, do you know some o f 
t h e s e f o l k s s i t t i n g o u t h e r e ? 

"A. Y e s , I do. I t ' s my f a m i l y . 

"Q. [PROSECUTOR]: The s e c o n d l a d y f r o m t h e l e f t 
t h e r e , who i s she? 

"A. That w o u l d be my m o t h e r . 

"Q. [PROSECUTOR]: She's t h e l a d y t h a t r a i s e d 
y o u ; i s n ' t she? 

"A. Y e s , s i r . 

"Q. Can you s i t r i g h t t h e r e i n t h a t w i t n e s s 
s t a n d and l o o k t h a t l a d y r i g h t t h e r e i n t h e eye and 
t e l l h e r w h e t h e r you had a n y t h i n g t o do w i t h k i l l i n g 
[ C h a r l e s M a r t i n ] ? 

"[CHAD MARTIN]: Momma, I d i d n ' t k i l l h im. 

"[THE PROSECUTOR]: T h a t ' s a l l . 

"THE COURT: Y o u r w i t n e s s . " 

( V o l . I X , R. 1161-62.) 
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R e y n o l d s d i d n o t o b j e c t t o t h e p r o s e c u t o r ' s q u e s t i o n on 

t h e g r o u n d s now a s s e r t e d on a p p e a l . Thus, h i s a l l e g a t i o n o f 

p r o s e c u t o r i a l m i s c o n d u c t w i t h r e g a r d t o t h i s i n c i d e n t w i l l be 

r e v i e w e d f o r p l a i n e r r o r o n l y . R u l e 45A, A l a . R . A p p . P . 

R e y n o l d s a r g u e s t h a t " t h e p r o s e c u t o r i m p r o p e r l y b o l s t e r e d 

t h e c r e d i b i l i t y o f Chad M a r t i n by a s k i n g t h e j u r y t o r e l y on 

Chad M a r t i n ' s a s s u r a n c e s t o h i s m o t h e r as a b a s i s f o r 

c r e d i t i n g Chad M a r t i n ' s s t a t e m e n t s . " ( R e y n o l d s ' s b r i e f a t p. 

92.) 

A l t h o u g h p e r h a p s t h i s d i s t i n c t i o n i s s u b t l e , t h e 

p r o s e c u t o r d i d n o t s p e c i f i c a l l y a s k Chad M a r t i n t o p r o f e s s h i s 

i n n o c e n c e t o h i s m o t h e r ; r a t h e r , i t a p p e a r s t h a t t h e 

p r o s e c u t o r was e s s e n t i a l l y a s k i n g a r h e t o r i c a l q u e s t i o n . A t 

most, t h e q u e s t i o n c a l l e d f o r a " y e s " o r "no" a n s wer, n o t f o r 

M a r t i n t o make a d i r e c t s t a t e m e n t t o h i s m o t h e r . We a r e n o t 

c o n v i n c e d t h a t t h e p r o s e c u t o r was i m p r o p e r l y a t t e m p t i n g t o 

e n c o u r a g e t h e j u r y t o b a s e i t s v e r d i c t on m a t t e r s n o t i n 

e v i d e n c e . N e v e r t h e l e s s , a l t h o u g h we do n o t condone t h e 

q u e s t i o n , v i e w i n g t h e a l l e g e d l y i m p r o p e r q u e s t i o n i n t h e 

c o n t e x t o f t h e e n t i r e t r i a l , as we a r e bound t o do, see 

R o b i t a i l l e v. S t a t e , 971 So. 2d 43, 61-63 ( A l a . C r i m . App. 
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2 0 0 5 ) , c e r t . d e n i e d , 552 U.S. 990 ( 2 0 0 7 ) , 1 3 we a r e n o t 

p e r s u a d e d t h a t t h e p r o s e c u t o r ' s q u e s t i o n t h a t p r e c i p i t a t e d 

Chad M a r t i n ' s r e s p o n s e "'so i n f e c t e d t h e t r i a l w i t h u n f a i r n e s s 

as t o make t h e r e s u l t i n g c o n v i c t i o n a d e n i a l o f due p r o c e s s ' " 

R o b i t a i l l e , 971 So. 2d a t 62 ( c i t a t i o n s o m i t t e d ) . M a r t i n had 

a l r e a d y t e s t i f i e d s e v e r a l t i m e s , w i t h o u t o b j e c t i o n , t h a t he 

d i d n o t commit t h e c r i m e s . 

A c c o r d i n g l y , we f i n d no p l a i n e r r o r i n t h i s a s s e r t i o n o f 

p r o s e c u t o r i a l m i s c o n d u c t . 

V I I I . 

R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d t h e S t a t e t o e l i c i t h e a r s a y t e s t i m o n y f r o m w i t n e s s e s 

A d r i a n West and Chad M a r t i n . ( R e y n o l d s ' s b r i e f , I s s u e X V I I I , 

a t 104-06.) F i r s t , R e y n o l d s a l l e g e s t h a t t h e S t a t e , i n an 

e f f o r t t o b o l s t e r West's t e s t i m o n y and " e x c u s e h e r i n v o l v e m e n t 

i n t h e c r i m e , " was i m p r o p e r l y a l l o w e d t o e l i c i t t h e f o l l o w i n g 

t e s t i m o n y f r o m West: 

"And he [ D o n a l d H a r v e y , a k a , D i n o ] , a s k e d me i f 
M i c h a e l had a n y t h i n g t o do w i t h what happened t o 
Chuck [ C h a r l e s M a r t i n ] . And I nodded y e s . And he 
s a i d f o r me t o g e t t h e s t u f f . And I g o t t h e s t u f f , 
and we went and g o t r i d o f i t . " 

1 3The a p p l i c a b l e l a w r e g a r d i n g p r o s e c u t o r i a l m i s c o n d u c t i s 
a d d r e s s e d i n more d e t a i l i n P a r t XV o f t h i s o p i n i o n . 
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( V o l . V I I I , R. 944.) 

"And D i n o t o l d me t h a t M i c h a e l was g o i n g t o be 
g e t t i n g o u t o f j a i l . " 

( V o l . V I I I , R. 944.) 

R e y n o l d s d i d n o t o b j e c t t o t h e f i r s t a l l e g e d i n s t a n c e o f 

i m p r o p e r h e a r s a y . When R e y n o l d s o b j e c t e d t o t h e s e c o n d 

p u r p o r t e d l y i m p r o p e r s t a t e m e n t , t h e S t a t e r e s p o n d e d t h a t t h e 

t e s t i m o n y was n o t b e i n g o f f e r e d f o r t h e t r u t h o f t h e m a t t e r 

a s s e r t e d b u t was i n s t e a d b e i n g o f f e r e d t o e s t a b l i s h West's 

s u b s e q u e n t c o n d u c t . ( V o l . V I I I , R. 945.) The c i r c u i t c o u r t d i d 

no t r u l e on h i s o b j e c t i o n , b u t s i m p l y t o l d t h e p r o s e c u t o r t o 

"Go ah e a d . " ( V o l . V I I I , R. 945.) A c c o r d i n g l y , we w i l l r e v i e w 

t h e s e c l a i m s u n d e r t h e p l a i n - e r r o r s t a n d a r d . 

R e y n o l d s c o n t e n d s t h a t " [ i ] n an e f f o r t t o e x o n e r a t e Chad 

M a r t i n ' s c o n f e s s i o n , t h e S t a t e d i r e c t l y s o l i c i t e d h e a r s a y 

t e s t i m o n y f r o m t h e w i t n e s s [ M a r t i n ] a b o u t what one o f t h e 

i n v e s t i g a t i n g o f f i c e r s t o l d h i m a t t h e c r i m e s c e n e . " 

( R e y n o l d s ' s b r i e f , a t 105.) I n t h e p o r t i o n o f t h e r e c o r d c i t e d 

by R e y n o l d s , Chad M a r t i n t e s t i f i e d t h a t when he a r r i v e d a t t h e 

M a r t i n s ' r e s i d e n c e t h e m o r n i n g t h e c r i m e s were d i s c o v e r e d , he 

saw S g t . M u l k e y and engaged h im i n a c o n v e r s a t i o n . When t h e 

S t a t e a s k e d Chad what S g t . M u l k e y t o l d him, t h e d e f e n s e 
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o b j e c t e d on t h e g r o u n d s t h a t t h e q u e s t i o n c a l l e d f o r h e a r s a y . 

( V o l . I X , R. 1147.) 

The S t a t e r e s p o n d e d t h a t t h e t e s t i m o n y was n o t e l i c i t e d 

f o r t h e t r u t h o f t h e m a t t e r a s s e r t e d b u t r a t h e r t o e x p l a i n 

Chad M a r t i n ' s s u b s e q u e n t a c t i o n s . ( V o l . I X , R. 1147.) The 

d e f e n s e t h e n a r g u e d t h a t " [ i ] f t h e y a l l e g e S g t . M u l k e y t o l d 

h i m s o m e t h i n g , t h e S t a t e s h o u l d have a s k e d S g t . M u l k e y 

h i m s e l f . " ( V o l . I X , R. 1147-48.) The c o u r t s t a t e d " F i n e , " and 

t h e n t h e c o u r t i n s t r u c t e d t h e S t a t e t o a s k i t s n e x t q u e s t i o n . 

( V o l . I X , R. 1148.) The S t a t e a g a i n a s k e d Chad M a r t i n what 

S g t . M u l k e y had t o l d h i m and Chad t e s t i f i e d , w i t h o u t 

o b j e c t i o n , t h a t S g t . M u l k e y t o l d h i m t h a t C h a r l e s M a r t i n was 

dead and t h a t when S g t . M u l k e y a s k e d h im f o r names o f C h a r l e s 

M a r t i n ' s w i f e and d a u g h t e r , he c o l l a p s e d . ( V o l . I X , R. 1148.) 

As d i s c u s s e d , R e y n o l d s d i d n o t o b j e c t t o t h e f i r s t 

a l l e g e d l y i m p r o p e r comment by West and, a l t h o u g h he d i d o b j e c t 

t o t h e o t h e r s u p p o s e d h e a r s a y t e s t i m o n y , he d i d n o t o b t a i n an 

a d v e r s e r u l i n g . " ' I n t h e a b s e n c e o f a r u l i n g , a r e q u e s t f o r a 

r u l i n g o r an o b j e c t i o n t o t h e c o u r t ' s f a i l u r e t o r u l e , t h e r e 

i s n o t h i n g p r e s e r v e d f o r a p p e l l a t e r e v i e w . ' " J o h n s o n v. S t a t e , 

542 So. 2d 341, 345 ( A l a . C r i m . App. 1 9 8 9 ) ( c i t a t i o n s o m i t t e d ) . 
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N e v e r t h e l e s s , we f i n d no e r r o r , p l a i n o r o t h e r w i s e , i n t h e 

a d m i s s i o n o f t h e t e s t i m o n y . 

" R u l e 8 0 1 ( c ) , A l a . R . E v i d . , s t a t e s : 

" ' " H e a r s a y " i s a s t a t e m e n t , o t h e r t h a n one 
made by t h e d e c l a r a n t w h i l e t e s t i f y i n g a t 
t h e t r i a l o r h e a r i n g , o f f e r e d i n e v i d e n c e 
t o p r o v e t h e t r u t h o f t h e m a t t e r a s s e r t e d . ' 

" '"[The h e a r s a y r u l e ] does n o t 
e x c l u d e e x t r a j u d i c i a l u t t e r a n c e s o f f e r e d 
m e r e l y t o p r o v e t h e f a c t o f t h e m a k i n g o r 
d e l i v e r y t h e r e o f , o r t o e x p l a i n s u b s e q u e n t 
c o n d u c t o f a h e a r e r . " ' A s h f o r d v. S t a t e , 
472 So. 2d 717, 719 ( A l a . C r i m . App. 1 9 8 5 ) , 
q u o t i n g 22A C.J.S. C r i m i n a l Law § 718 
(19 6 1 ) . " 

R o b i t a i l l e v. S t a t e , 971 So. 2d 43, 57 ( A l a . C r i m . App. 2 0 0 5 ) , 

c e r t . d e n i e d , 552 U.S. 990 ( 2 0 0 7 ) . 

N e i t h e r s t a t e m e n t was o f f e r e d t o p r o v e t h e t r u t h o f t h e 

m a t t e r a s s e r t e d ; r a t h e r , e a c h s t a t e m e n t was e l i c i t e d t o 

e x p l a i n t h e d e c l a r a n t ' s s u b s e q u e n t c o n d u c t . A c c o r d i n g l y , no 

e r r o r o c c u r r e d . 

I X . 

R e y n o l d s a l l e g e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

p r o h i b i t e d him f r o m i m p e a c h i n g t h e t e s t i m o n y o f two S t a t e ' s 

w i t n e s s e s . ( R e y n o l d s ' s b r i e f , I s s u e X I , a t 83-87.) F i r s t , 

R e y n o l d s c o n t e n d s t h a t he s h o u l d have been a l l o w e d t o q u e s t i o n 
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Chad M a r t i n r e g a r d i n g w h e t h e r M a r t i n had a m o t i v e t o k i l l t h e 

v i c t i m s . ( R e y n o l d s ' s b r i e f , I s s u e X I ( A ) , a t 84-85.) Sec o n d , 

R e y n o l d s a s s e r t s t h a t he was i n c o r r e c t l y p r o h i b i t e d f r o m 

q u e s t i o n i n g A d r i a n West r e g a r d i n g h e r p o s s i b l e b i a s a g a i n s t 

R e y n o l d s . ( R e y n o l d s ' s b r i e f , I s s u e X I ( B ) , a t 85-87.) These 

a l l e g a t i o n s w i l l be a d d r e s s e d s e p a r a t e l y b e l o w . 

A 

A t t r i a l , R e y n o l d s ' s c o u n s e l c r o s s - e x a m i n e d Chad M a r t i n 

r e g a r d i n g a l l e g e d c o n f l i c t s M a r t i n had w i t h C h a r l e s M a r t i n . 

D u r i n g t h a t l i n e o f q u e s t i o n i n g , d e f e n s e c o u n s e l a s k e d w h e t h e r 

Chad M a r t i n had e v e r l e f t a n o t e on C h a r l e s M a r t i n ' s d o o r 

t h r e a t e n i n g t o s t a b him. D e f e n s e c o u n s e l t h e n s t a t e d , " I f 

t h e r e were a r e p o r t somewhere t h a t somebody had done t h a t and 

you were a s u s p e c t i n t h a t , you a r e s a y i n g " ( V o l . I X , R. 

1179-80.) B e f o r e d e f e n s e c o u n s e l c o u l d f i n i s h t h e q u e s t i o n , 

t h e S t a t e o b j e c t e d , and a d i s c u s s i o n e n s u e d between t h e c o u r t 

and t h e r e s p e c t i v e p a r t i e s . 

I n s u p p o r t o f i t s o b j e c t i o n , t h e S t a t e a r g u e d t h a t t h e 

d e f e n s e was a t t e m p t i n g t o i m p r o p e r l y s u g g e s t t h a t Chad M a r t i n 

had a m o t i v e t o k i l l C h a r l e s M a r t i n w i t h o u t h a v i n g any 

e v i d e n c e t o s u b s t a n t i a t e t h e s u g g e s t i o n . D e f e n s e c o u n s e l 
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c o n c e d e d t h a t i t d i d n o t have a " r e p o r t " naming Chad M a r t i n as 

a s u s p e c t i n l e a v i n g M a r t i n a t h r e a t e n i n g n o t e , b u t d e f e n s e 

c o u n s e l m a i n t a i n e d t h a t i t s s u p p o s i t i o n r e g a r d i n g Chad 

M a r t i n ' s l e a v i n g t h e t h r e a t e n i n g n o t e was b a s e d upon d i s c o v e r y 

m a t e r i a l p r o v i d e d by t h e S t a t e , i n p a r t i c u l a r , a s t a t e m e n t by 

one o f t h e M a r t i n s ' r e l a t i v e s t o a d e t e c t i v e . ( V o l . I X , R. 

1181-82.) 

The c i r c u i t c o u r t i n s t r u c t e d t h e p a r t i e s t o "move a l o n g " ; 

t h u s , by i m p l i c a t i o n , t h e c o u r t s u s t a i n e d t h e S t a t e ' s 

o b j e c t i o n t o R e y n o l d s ' s f u r t h e r q u e s t i o n s r e g a r d i n g t h e n o t e . 

( V o l . I X , R. 1182.) 

R e y n o l d s d i d n o t make any o f f e r o f p r o o f as t o how t h e 

e x t r i n s i c e v i d e n c e w o u l d have e s t a b l i s h e d Chad M a r t i n ' s m o t i v e 

f o r m u r d e r . A c c o r d i n g l y , we w i l l r e v i e w h i s a s s e r t i o n f o r 

p l a i n e r r o r o n l y . R u l e 45A, A l a . R . A p p . P ; R u l e 1 0 3 ( a ) ( 2 ) , 

A l a . R . E v i d . ; and J e n n i n g s v. S t a t e , 513 So. 2d 91 ( A l a . C r i m . 

App. 1 9 9 1 ) . 

We have s t a t e d : 

"'Alabama c o u r t s have l o n g r e c o g n i z e d 
t h e r i g h t o f a d e f e n d a n t t o p r o v e h i s 
i n n o c e n c e by p r e s e n t i n g e v i d e n c e t h a t 
a n o t h e r p e r s o n a c t u a l l y c o m m i t t e d t h e 
c r i m e . See Ex p a r t e W a l k e r , 623 So. 2d 281 
( A l a . 1 9 9 2 ) ; Thomas v. S t a t e , 539 So. 2d 
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375 ( A l a . C r i m . App. 1 9 8 8 ) ; G r e en v. S t a t e , 
258 A l a . 471, 64 So. 2d 84 ( 1 9 5 3 ) ; 
Underwood v. S t a t e , 239 A l a . 29, 193 So. 
155 ( 1 9 3 9 ) ; O r r v. S t a t e , 225 A l a . 642, 144 
So. 867 ( 1 9 3 2 ) ; H o u s t o n v. S t a t e , 208 A l a . 
660, 95 So. 145 ( 1 9 2 3 ) ; T e n n i s o n v. S t a t e , 
183 A l a . 1, 62 So. 780 ( 1 9 1 3 ) ; McGehee v.  
S t a t e , 171 A l a . 19, 55 So. 159 ( 1 9 1 1 ) ; 
M c D o n a l d v. S t a t e , 165 A l a . 85, 51 So. 629 
( 1 9 1 0 ) . I n a d d i t i o n , A labama c o u r t s have 
a l s o r e c o g n i z e d t h e d a n g e r i n c o n f u s i n g t h e 
j u r y w i t h mere s p e c u l a t i o n c o n c e r n i n g t h e 
g u i l t o f a t h i r d p a r t y : 

" ' " I t g e n e r a l l y i s a g r e e d t h a t 
t h e d e f e n s e , i n d i s p r o v i n g t h e 
a c c u s e d ' s own g u i l t , may p r o v e 
t h a t a n o t h e r p e r s o n c o m m i t t e d t h e 
c r i m e f o r w h i c h t h e a c c u s e d i s 
b e i n g p r o s e c u t e d The p r o b l e m 
w h i c h a r i s e s i n t h e a p p l i c a t i o n 
o f t h i s g e n e r a l r u l e , h owever, i s 
t h e d e g r e e o f s t r e n g t h t h a t must 
be p o s s e s s e d by t h e e x c u l p a t o r y 
e v i d e n c e t o r e n d e r i t a d m i s s i b l e . 
The t a s k o f d e t e r m i n i n g t h e 
w e i g h t t h a t must be p o s s e s s e d by 
s u c h e v i d e n c e o f a n o t h e r ' s g u i l t 
i s a d i f f i c u l t one." 

" ' C h a r l e s W. Gamble, M c E l r o y ' s Alabama  
E v i d e n c e § 48.01(1) ( 5 t h ed. 1 9 9 6 ) . To 
remove t h i s d i f f i c u l t y , t h i s C o u r t has s e t 
o u t a t e s t i n t e n d e d t o e n s u r e t h a t any 
e v i d e n c e o f f e r e d f o r t h i s p u r p o s e i s 
a d m i s s i b l e o n l y when i t i s p r o b a t i v e and 
n o t m e r e l y s p e c u l a t i v e . T h r e e e l e m e n t s must 
e x i s t b e f o r e t h i s e v i d e n c e can be r u l e d 
a d m i s s i b l e : (1) t h e e v i d e n c e "must r e l a t e 
t o t h e ' r e s g e s t a e ' o f t h e c r i m e " ; (2) t h e 
e v i d e n c e must e x c l u d e t h e a c c u s e d as a 
p e r p e t r a t o r o f t h e o f f e n s e ; and (3) t h e 
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e v i d e n c e " w o u l d have t o be a d m i s s i b l e i f 
t h e t h i r d p a r t y was on t r i a l . " See Ex p a r t e  
W a l k e r , 623 So. 2d a t 284, and Thomas, 539 
So. 2d a t 394-96.' 

"Ex p a r t e G r i f f i n , 7 90 So. 2d 351, 354-55 ( A l a . 
2 0 0 0 ) . " 

G o b b l e v. S t a t e , [Ms. CR-05-0225, F e b r u a r y 5, 2010] So. 

3d , ( A l a . C r i m . App. 2 0 1 0 ) . See a l s o S n y d e r v. S t a t e , 

893 So. 2d 488, 534-37 ( A l a . C r i m . App. 2 0 0 3 ) , c e r t . d e n i e d , 

893 So. 2d 563 ( A l a . 2 0 0 4 ) , c e r t . d e n i e d , 544 U.S. 1062 

( 2 0 0 5 ) . 

R e y n o l d s was a l l o w e d w i d e l a t i t u d e i n c r o s s - e x a m i n i n g 

Chad M a r t i n r e g a r d i n g h i s p r i o r c o n f l i c t s w i t h v i c t i m C h a r l e s 

M a r t i n . The c i r c u i t c o u r t d i d n o t abuse i t s d i s c r e t i o n i n 

r e f u s i n g t o a l l o w f u r t h e r q u e s t i o n i n g a b o u t a t h r e a t e n i n g n o t e 

Chad M a r t i n d e n i e d l e a v i n g on C h a r l e s M a r t i n ' s d o o r . O t h e r 

t h a n a vague r e f e r e n c e t o a h e a r s a y s t a t e m e n t c o n t a i n e d w i t h i n 

an u n s p e c i f i e d r e p o r t , R e y n o l d s o f f e r e d no p r o o f t h a t Chad 

M a r t i n had i n f a c t l e f t s u c h a t h r e a t e n i n g n o t e . F u r t h e r m o r e , 

a s s u m i n g t h a t R e y n o l d s p r o v e d t h a t s u c h a r e p o r t e x i s t e d , he 

s t i l l d i d n o t e s t a b l i s h t h a t i t w o u l d have met t h e t h r e e -

p r o n g e d r e q u i r e m e n t s s e t f o r t h i n G r i f f i n as a d d r e s s e d i n 

G o b b l e and S n y d e r , s u p r a . 
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B a s e d upon t h e i n f o r m a t i o n p r o v i d e d t o t h e c i r c u i t c o u r t , 

" ' [ T ] h e t e n d e n c y o f t h i s e v i d e n c e t o m i s l e a d t h e j u r y 

s u b s t a n t i a l l y o u t w e i g h e d i t s p r o b a t i v e v a l u e i n t h e c a s e . ' " 

S n y d e r , 893 So. 2d a t 537. A c c o r d i n g l y , we f i n d no p l a i n 

e r r o r i n t h e c i r c u i t c o u r t ' s r u l i n g . 

B. 

R e y n o l d s a l s o a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

r u l i n g t h a t he c o u l d n o t i m p e a c h t h e t e s t i m o n y o f A d r i a n West 

w i t h e v i d e n c e o f b i a s . ( R e y n o l d s ' s b r i e f , I s s u e X I ( B ) , a t 85¬

87.) We d i s a g r e e . 

B e f o r e t r i a l , a h e a r i n g was c o n d u c t e d t o d e t e r m i n e 

w h e t h e r West was R e y n o l d s ' s common-law w i f e and w h e t h e r t h e 

use o f i n f o r m a t i o n she p r o v i d e d t o i n v e s t i g a t o r s and h e r 

t e s t i m o n y a t t r i a l w o u l d v i o l a t e t h e m a r i t a l - c o m m u n i c a t i o n 

p r i v i l e g e . ( V o l . 1, C. 147-48; R. V o l . IV, R. 209 - V o l . V, R. 

256.) D u r i n g t h a t h e a r i n g , R e y n o l d s ' s c o u n s e l s o u g h t t o 

e s t a b l i s h t h a t West was R e y n o l d s ' s common-law w i f e by 

e l i c i t i n g t e s t i m o n y f r o m West t h a t she had s i g n e d a 2002 t a x 

r e t u r n and an a d v a n c e l o a n a p p l i c a t i o n a g a i n s t t h e t a x r e t u r n 

as R e y n o l d s ' s s p o u s e . However, b e c a u s e t h e documents had been 

e l e c t r o n i c a l l y f i l e d by a c o m m e r c i a l t a x p r e p a r e r , t h e r e was 
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no s i g n a t u r e l i n e , and, a t t h e t i m e o f t h e h e a r i n g , West had 

n o t y e t s i g n e d an a u t h o r i z a t i o n f o r m p e r m i t t i n g t h e t a x 

p r e p a r e r t o r e l e a s e t h e p a p e r w o r k p u r p o r t e d l y b e a r i n g h e r 

s i g n a t u r e . 

D u r i n g q u e s t i o n i n g by d e f e n s e c o u n s e l a t t h e p r e t r i a l 

h e a r i n g , West a d m i t t e d t h a t she had g i v e n w r i t t e n 

a u t h o r i z a t i o n f o r t h e t a x p r e p a r e r t o e l e c t r o n i c a l l y f i l e t h e 

t a x r e t u r n ; however, she t e s t i f i e d t h a t she d i d n o t r e c a l l 

s i g n i n g e i t h e r t h e t a x f o r m o r t h e a d v a n c e l o a n a p p l i c a t i o n as 

R e y n o l d s ' s s p o u s e . F o r a v a r i e t y o f r e a s o n s , t h e c i r c u i t c o u r t 

u l t i m a t e l y r u l e d t h a t West was n o t R e y n o l d s ' s common-law w i f e . 

( V o l . I , C. 165-66.) 

D u r i n g t h e t r i a l , d e f e n s e c o u n s e l f i l e d a m o t i o n i n 

l i m i n e s e e k i n g t h e c o u r t ' s p e r m i s s i o n t o i n t r o d u c e t h e 

t r a n s c r i p t f r o m t h e p r e t r i a l h e a r i n g and t h e 2002 t a x 

d o c u m e n t s , w h i c h d e f e n s e c o u n s e l had o b t a i n e d a f t e r t h e 

h e a r i n g t h a t p u r p o r t e d l y b o r e West's s i g n a t u r e i n t h e c a p a c i t y 

as R e y n o l d s ' s s p o u s e . ( V o l . I I , C. 216-17; S e c o n d S u p p l e m e n t , 

V o l . I I I , C. 410-13.) The c i r c u i t c o u r t a d d r e s s e d R e y n o l d s ' s 

m o t i o n i n l i m i n e b e f o r e West t e s t i f i e d . ( V o l . V I I I , R. 902¬

10.) I n s u p p o r t o f t h e m o t i o n , R e y n o l d s ' s c o u n s e l a r g u e d t h a t 
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t h e p u r p o s e o f i n t r o d u c i n g t h e t r a n s c r i p t f r o m t h e h e a r i n g and 

t h e t a x documents was t o e s t a b l i s h t h a t West l i e d d u r i n g t h e 

h e a r i n g when she t e s t i f i e d t h a t she had n o t s i g n e d an 

a p p l i c a t i o n f o r an ad v a n c e l o a n as R e y n o l d s ' s s p o u s e . D e f e n s e 

c o u n s e l a l l e g e d t h a t West l i e d i n t h e h e a r i n g b e c a u s e she was 

b i a s e d a g a i n s t R e y n o l d s and b e c a u s e she w a n t e d t o e n s u r e t h a t 

h e r t r i a l t e s t i m o n y w o u l d n o t be e x c l u d e d u n d e r t h e m a r i t a l -

c o m m u n i c a t i o n s p r i v i l e g e . 

A f t e r f u r t h e r d i s c u s s i o n , t h e c i r c u i t c o u r t d e n i e d 

R e y n o l d s ' s m o t i o n b e c a u s e , i t f o u n d , West d i d n o t s p e c i f i c a l l y 

deny t h a t she had s i g n e d t h e p a p e r s as R e y n o l d s ' s s p o u s e ; 

r a t h e r , West t e s t i f i e d a t t h e h e a r i n g t h a t she c o u l d n o t 

r e c a l l how she s i g n e d t h e p a p e r w o r k . 

R u l e 616, A l a . R . E v i d , p r o v i d e s : 

"A p a r t y may a t t a c k t h e c r e d i b i l i t y o f a w i t n e s s 
by p r e s e n t i n g e v i d e n c e t h a t t h e w i t n e s s has a b i a s 
o r a p r e j u d i c e f o r o r a g a i n s t a p a r t y t o t h e c a s e o f 
t h a t t h e w i t n e s s has an i n t e r e s t i n t h e c a s e . " 

I n t h i s r e g a r d : 

"Any a c t s , s t a t e m e n t s o r r e l a t i o n s h i p s o f f e r e d 
u n d e r R u l e 616 must be r e l e v a n t t o b i a s . I t 
o r d i n a r i l y l i e s w i t h i n t h e d i s c r e t i o n a r y power t o 
a l l o w o r d i s a l l o w p r o o f o f s p e c i f i c f a c t s w h i c h t e n d 
t o show t h e w i t n e s s ' b i a s o r t h e e x t e n t t h e r e o f . The 
p a r t y a l l e g i n g e r r o r on a p p e a l i n t h i s r e g a r d must 
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show an abuse o f d i s c r e t i o n on t h e p a r t o f t h e t r i a l 
c o u r t . " 

M c E l r o y ' s Alabama E v i d e n c e § 1 4 9 . 0 1 ( 2 ) ( a ) ( f o o t n o t e s o m i t t e d ) . 

The p r o f f e r e d documents do n o t e s t a b l i s h b i a s . As n o t e d , 

West t e s t i f i e d a t t h e p r e t r i a l h e a r i n g t h a t she c o u l d n o t 

r e c a l l i n what c a p a c i t y she had s i g n e d t h e p r o f f e r e d 

d o c u m e n t s . F u r t h e r m o r e , documents b e a r i n g h e r s i g n a t u r e i n t h e 

c a p a c i t y o f R e y n o l d s ' s s p o u s e do n o t e s t a b l i s h t h a t she l i e d 

i n o r d e r t o be a b l e t e s t i f y a g a i n s t him a t t r i a l . R e y n o l d s has 

n o t e s t a b l i s h e d t h a t t h e c i r c u i t c o u r t a b u s e d i t s d i s c r e t i o n 

by i t s r u l i n g . 

X 

R e y n o l d s c o n t e n d s t h a t h i s c o n v i c t i o n s a r e due t o be 

r e v e r s e d b e c a u s e , he c l a i m s , t h e S t a t e f a i l e d t o p r o v i d e t h e 

d e f e n s e w i t h " c r i t i c a l e v i d e n c e " i n v i o l a t i o n o f B r a d y  

v . M a r y l a n d , 373 U.S. 83 ( 1 9 6 3 ) , and Alabama c a s e l a w . 

( R e y n o l d s ' s b r i e f , I s s u e V, a t 51-59.) 

A 

R e y n o l d s a r g u e s t h a t t h e S t a t e i m p r o p e r l y f a i l e d t o 

p r o v i d e t h e d e f e n s e w i t h n o t e s made by i n v e s t i g a t o r s d u r i n g 

t h e i r i n t e r v i e w s w i t h S t a t e ' s w i t n e s s e s A d r i a n West and J o h n 

L a n g l e y and d e f e n s e w i t n e s s D o n a l d H a r v e y . R e y n o l d s m a i n t a i n s 
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t h a t he was e n t i t l e d t o t h e i n t e r v i e w n o t e s b e c a u s e t h e n o t e s 

a l l e g e d l y c o n t a i n impeachment e v i d e n c e . ( R e y n o l d s ' s b r i e f , a t 

57-59.) 

A l t h o u g h R e y n o l d s i n t e r c h a n g e s t h e t e r m s " s t a t e m e n t s " and 

" i n t e r v i e w n o t e s " i n v a r i o u s p o i n t s i n h i s argument, we n o t e 

t h a t f o r d i s c o v e r y p u r p o s e s t h e s e t e r m s a r e d i f f e r e n t : 

" I n Cooks v. S t a t e , 50 A l a . App. 49, 276 So. 2d 
634, c e r t . d e n i e d 290 A l a . 363, 276 So. 2d 640, i t 
was h e l d : 

"'The f i r s t r e q u i s i t e n e c e s s a r y t o s e c u r e  
f o r i n s p e c t i o n p r o d u c t i o n o f a " s t a t e m e n t "  
o f a w i t n e s s f o r use on c r o s s e x a m i n a t i o n  
o f t h e w i t n e s s i s t h a t t h e s t a t e m e n t must  
be one i n w r i t i n g p r e p a r e d by h i m o r  
p r e p a r e d by a n o t h e r a t h i s i n s t a n c e and  
s i g n e d by him o r o t h e r w i s e a u t h e n t i c a t e d by  
him. I n t h e i n s t a n t c a s e t h e r e was n o t h i n g 
t o i n d i c a t e by q u e r y o f t h e w i t n e s s by t h e 
d e f e n s e o r o t h e r w i s e t h a t t h e w i t n e s s had 
g i v e n t o any o f f i c e r a w r i t t e n s t a t e m e n t 
s i g n e d o r a u t h e n t i c a t e d by h e r . Th e r e was 
n o t l a i d i n t h e e v i d e n c e any s h o w i n g t h a t 
any s t a t e m e n t made by t h e w i t n e s s t o 
o f f i c e r s b e f o r e t r i a l d i f f e r e d i n any 
r e s p e c t f r o m s t a t e m e n t s made t o t h e j u r y 
d u r i n g t r i a l . See B e l l e w v. S t a t e o f  
M i s s i s s i p p i , 238 M i s s . 734, 106 So. 2d 146, 
c i t e d w i t h a p p r o v a l i n t h e Mabry c a s e , 
s u p r a . N e i t h e r was t h e r e any s u c h s h o w i n g 
o f i n c o n s i s t e n c y i n t e s t i m o n y g i v e n by t h e 
w i t n e s s a t a p r e l i m i n a r y h e a r i n g p r e v i o u s l y 
h e l d and t h e t e s t i m o n y g i v e n by h e r on t h e 
t r i a l b e f o r e t h e j u r y . T h e r e i s no s h o w i n g 
t h a t t h e s t a t e m e n t r e q u e s t e d , i f any, was 
of s u c h n a t u r e t h a t w i t h o u t i t t h e 
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d e f e n d a n t ' s t r i a l w o u l d be f u n d a m e n t a l l y 
u n f a i r . The p r o d u c t i o n f o r i n s p e c t i o n o f 
any s u c h s t a t e m e n t as above d e f i n e d l i e s 
w i t h i n t h e s o u n d d i s c r e t i o n o f t h e c o u r t 
and we f i n d no abuse o f t h a t d i s c r e t i o n i n 
t h e r u l i n g h e r e made. See A n n o t a t i o n , R i g h t  
o f D e f e n d a n t i n C r i m i n a l Case t o I n s p e c t i o n  
o f S t a t e m e n t o f P r o s e c u t i o n ' s W i t n e s s f o r 
P u r p o s e o f C r o s s E x a m i n a t i o n o r 
Impeachment, 7 A.L.R.3d, pp. 181, 217, 219, 
213 c i t i n g t h e Mabry c a s e , s u p r a , and t h e 
a u t h o r i t i e s t h e r e i n n o t e d . ' 

" A f t e r a r e v i e w o f t h e e v i d e n c e a d d u c e d a t t h e 
h e a r i n g on a p p e l l a n t ' s m o t i o n f o r a new t r i a l , we 
a r e c l e a r t o t h e c o n c l u s i o n t h a t t h e u n s i g n e d n o t e s 
i n q u e s t i o n d i d n o t amount t o a s t a t e m e n t as d e f i n e d 
i n C o o k s , s u p r a , b u t m e r e l y r e p r e s e n t e d t h e work  
p r o d u c t o f a c o u n t y i n v e s t i g a t o r ' s i n t e r v i e w o f a  
p r o s p e c t i v e w i t n e s s , and as s u c h were n o t s u b j e c t t o  
a p p e l l a n t ' s m o t i o n t o p r o d u c e . Mabry v. S t a t e , 40 
A l a . A p p . 129, 110 So. 2d 250; T h i g p e n v. S t a t e , 49 
A l a . A p p . 233, 270 So. 2d 666; F o r t e n b e r r y v. S t a t e , 
55 A l a . A p p . 1, 312 So. 2d 573; and C o o k s , s u p r a . " 

Maness v. S t a t e , 57 A l a . App. 431, 435, 329 So. 2d 120, 123-

124 ( A l a . C r i m . App. 1 9 7 6 ) . 

R e y n o l d s does n o t a c t u a l l y c l a i m t h a t t h e S t a t e f a i l e d t o 

p r o v i d e s t a t e m e n t s f r o m t h e t h r e e w i t n e s s e s ; r a t h e r , R e y n o l d s 

a r g u e s t h a t t h e S t a t e s h o u l d have a l s o p r o d u c e d t h e 

i n v e s t i g a t o r s ' i n t e r v i e w n o t e s w i t h West, L a n g l e y , and H a r v e y 

b e c a u s e , he a s s e r t s , t h o s e n o t e s p u r p o r t e d l y c o n t a i n 

impeachment e v i d e n c e . We d i s a g r e e . 
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As d i s c u s s e d i n Maness, s u p r a , t h e i n v e s t i g a t o r s ' n o t e s 

f r o m t h e i n t e r v i e w s a r e c o n s i d e r e d p r i v i l e g e d work p r o d u c t and 

a r e n o t n e c e s s a r i l y d i s c o v e r a b l e by R e y n o l d s . See R u l e 

1 6 . 1 ( c ) ( 1 ) - ( 3 ) and 1 6 . 1 ( e ) , A l a . R . C r i m . P . See a l s o R o g e r s v.  

S t a t e , 417 So. 2d 241, 247 ( A l a . C r i m . App. 19 8 2 . ) ( " [ O ] r i g i n a l 

n o t e s [ o f i n v e s t i g a t o r ] a r e c o n s i d e r e d work p r o d u c t and as 

s u c h a d e f e n d a n t has no r i g h t t o t h e i r p r o d u c t i o n . " ) . 

However, R u l e 1 6 . 1 ( f ) , A l a . R . C r i m . P . , p r o v i d e s t h a t 

" [ n ] o t h i n g i n t h i s R u l e 16.1 s h a l l be c o n s t r u e d t o l i m i t t h e 

d i s c o v e r y o f e x c u l p a t o r y m a t e r i a l o r o t h e r m a t e r i a l t o w h i c h 

a d e f e n d a n t i s e n t i t l e d u n d e r c o n s t i t u t i o n a l p r o v i s i o n s o r 

o t h e r p r o v i s i o n s o f l a w . " 

" ' I n B r a d y [v. M a r y l a n d ] , 373 U.S. 
[83,] 87, 83 S. C t . [1194] 1196-97 
[ ( 1 9 6 3 ) ] , t h e Supreme C o u r t h e l d t h a t " t h e 
s u p p r e s s i o n by t h e p r o s e c u t i o n o f e v i d e n c e 
f a v o r a b l e t o an a c c u s e d upon r e q u e s t 
v i o l a t e s due p r o c e s s where t h e e v i d e n c e i s 
m a t e r i a l e i t h e r t o g u i l t o r t o p u n i s h m e n t , 
i r r e s p e c t i v e o f t h e good f a i t h o r bad f a i t h 
o f t h e p r o s e c u t i o n . " A B r a d y v i o l a t i o n 
o c c u r s where: (1) t h e p r o s e c u t i o n 
s u p p r e s s e s e v i d e n c e ; (2) t h e e v i d e n c e i s 
f a v o r a b l e t o t h e d e f e n d a n t and (3) m a t e r i a l 
t o t h e i s s u e s a t t r i a l . S t a n o v. Dugger, 
901 F. 2d 898, 899 ( 1 1 t h C i r . 1 9 9 0 ) ; D e l a p  
v. Dugger, 890 F. 2d 285 ( 1 1 t h C i r . 1 9 8 9 ) ; 
U n i t e d S t a t e s v. B l a s c o , 702 F.2d 1315, 
1327 ( 1 1 t h C i r . ) , c e r t . d e n i e d , 464 U.S. 
914, 104 S.Ct. 275, 276, 78 L.Ed.2d 256 
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( 1 9 8 3 ) ; Ex p a r t e Kennedy, 472 So. 2d 1106, 
1110 ( A l a . ) , c e r t . d e n i e d , 474 U.S. 975, 
106 S. C t . 340, 88 L.Ed.2d 325 ( 1 9 8 5 ) . The 
Supreme C o u r t o f t h e U n i t e d S t a t e s i n 
U n i t e d S t a t e s v. B a g l e y , 473 U.S. 667, 682, 
105 S.Ct. 3375, 3383, 87 L.Ed.2d 481 (1985) 
( p l u r a l i t y o p i n i o n by B l a c k m u n , J . ) , 
d e f i n e d t h e s t a n d a r d o f m a t e r i a l i t y 
r e q u i r e d t o show a B r a d y v i o l a t i o n as 
f o l l o w s : "The e v i d e n c e i s m a t e r i a l o n l y i f 
t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , had 
t h e e v i d e n c e been d i s c l o s e d t o t h e d e f e n s e , 
t h e r e s u l t o f t h e p r o c e e d i n g w o u l d have 
been d i f f e r e n t . A ' r e a s o n a b l e p r o b a b i l i t y ' 
i s a p r o b a b i l i t y s u f f i c i e n t t o u n d e r m i n e 
c o n f i d e n c e i n t h e outcome." See a l s o 
P e n n s y l v a n i a v. R i t c h i e , 480 U.S. 39, 107 
S.Ct. 989, 94 L.Ed.2d 40 ( 1 9 8 7 ) ; S t a n o v.  
Dugger, 901 F.2d a t 899; D e l a p v. Dugger, 
890 F.2d a t 299; C o r a l v. S t a t e , 628 So. 2d 
954 ( A l a . C r . App. 1 9 9 2 ) ; Thompson v.  
S t a t e , 581 So. 2d 1216 ( A l a . C r . App. 
1 9 9 1 ) , c e r t . d e n i e d , 502 U.S. 1030, 112 
S.Ct. 868, 116 L. Ed. 2d 774 ( 1 9 9 2 ) . 

"'The same s t a n d a r d o f m a t e r i a l i t y and 
due p r o c e s s r e q u i r e m e n t s a p p l y w h e t h e r t h e 
e v i d e n c e i s e x c u l p a t o r y o r f o r impeachment 
p u r p o s e s . U n i t e d S t a t e s v. B a g l e y ; G i g l i o  
v. U n i t e d S t a t e s , 405 U.S. 150, 92 S.Ct. 
763, 31 L.Ed.2d 104 ( 1 9 7 2 ) ; Ex p a r t e  
Womack[, 435 So. 2d 7 66 ( A l a . 1 983) ] . "When 
t h e ' r e l i a b i l i t y o f a g i v e n w i t n e s s may 
w e l l be d e t e r m i n a t i v e o f g u i l t o r 
i n n o c e n c e , ' n o n d i s c l o s u r e o f e v i d e n c e 
a f f e c t i n g c r e d i b i l i t y f a l l s w i t h i n t h e 
g e n e r a l r u l e . " G i g l i o , 405 U.S. a t 154, 92 
S.Ct. a t 766 ( q u o t i n g Napue v. I l l i n o i s , 
360 U.S. 264, 269, 79 S.Ct. 1173, 1177, 3 
L.Ed.2d 1217 ( 1 9 5 9 ) ) . I n s h o r t , due p r o c e s s 
r e q u i r e s t h e p r o s e c u t i o n t o d i s c l o s e 
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m a t e r i a l e v i d e n c e , upon r e q u e s t by t h e 
d e f e n s e , when t h a t e v i d e n c e w o u l d t e n d t o 
e x c u l p a t e t h e a c c u s e d o r t o i m p e a c h t h e 
v e r a c i t y o f a c r i t i c a l s t a t e ' s w i t n e s s . ' 

" W i l l i a m s v. S t a t e , 710 So. 2d 1276, 1296-97 ( A l a . 
C r i m . App. 1 9 9 6 ) . " 

G i l e s v. S t a t e , 90 6 So. 2d 963, 973-974 ( A l a . C r i m . App. 

2 0 0 4 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e J e n k i n s , 972 So. 

2d 159 ( A l a . 2 0 0 5 ) . 

R e y n o l d s c l a i m s t h a t , 

" [ h ] a d t h e s e s t a t e m e n t s [ i n v e s t i g a t o r s n o t e s ] been 
t u r n e d o v e r t o d e f e n s e c o u n s e l , i t i s c l e a r t h a t 
c o u n s e l w o u l d have n o t o n l y been a b l e t o e f f e c t i v e l y 
c r o s s - e x a m i n e two key S t a t e w i t n e s s e s , b u t t h a t i t 
w o u l d have been a b l e t o d i s c r e d i t t h e S t a t e ' s t h e o r y 
o f t h e c r i m e i n a way t h a t w o u l d r e n d e r [him] n o t 
g u i l t y o f c a p i t a l m u r d e r . " 

( R e y n o l d s ' s b r i e f , a t 58.) R e y n o l d s does n o t s p e c i f y how t h e 

n o t e s i n q u e s t i o n were e x c u l p a t o r y o r what p o r t i o n o f t h e 

n o t e s were i n c o n s i s t e n t w i t h t h e w i t n e s s e s ' t r i a l t e s t i m o n y . 

The r e c o r d on a p p e a l has been s u p p l e m e n t e d w i t h t h e 

p o r t i o n o f t h e S t a t e ' s f i l e t h a t was p l a c e d u n d e r s e a l a t 

t r i a l f o r p u r p o s e s o f a p p e l l a t e r e v i e w . ( F i r s t S u p p l e m e n t a l 

R e c o r d , C. 87-182.) T h i s s u p p l e m e n t a l r e c o r d i n c l u d e s t h e 

n o t e s f r o m t h e i n t e r v i e w s c o n d u c t e d w i t h West, L a n g l e y , and 

H a r v e y . ( F i r s t S u p p l e m e n t a l R e c o r d , C. 156-64, 167-71, 172-73, 
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178.) T h i s C o u r t has r e v i e w e d t h e n o t e s f r o m t h e 

i n v e s t i g a t o r s ' i n t e r v i e w s w i t h t h e t h r e e w i t n e s s e s . 

D e s p i t e R e y n o l d s ' s c o n t e n t i o n t o t h e c o n t r a r y , i t i s n o t 

c l e a r how t h e s e a d d i t i o n a l n o t e s c o u l d have been u s e d t o 

i m p e a c h t h e t h r e e w i t n e s s e s ' t r i a l t e s t i m o n y . A l t h o u g h t h e s e 

n o t e s may c o n t a i n more o r l e s s d e t a i l t h a n t h e w i t n e s s e s ' 

t r i a l s t a t e m e n t s , t h e n o t e s do n o t a p p e a r t o c o n t a i n e i t h e r 

any c o n f l i c t i n g i n f o r m a t i o n t h a t c o u l d have been u s e f u l f o r 

impeachment p u r p o s e s o r any e x c u l p a t o r y i n f o r m a t i o n as t h a t 

t e r m i s c o n t e m p l a t e d by B r a d y and i t s p r o g e n y . A c c o r d i n g l y , 

R e y n o l d s i s due no r e l i e f on t h i s c l a i m . 

B 

L i k e w i s e , R e y n o l d s i s due no r e l i e f on h i s a s s e r t i o n t h a t 

t h e S t a t e w i t h h e l d f i e l d n o t e s p r e p a r e d by Mark Hopwood, a 

f o r e n s i c s c i e n t i s t who p a r t i c i p a t e d i n t h e i n v e s t i g a t i o n o f 

t h e c r i m e s . ( R e y n o l d s ' s b r i e f , a t 53-56.) D u r i n g d e f e n s e 

c o u n s e l ' s c r o s s - e x a m i n a t i o n o f Hopwood, Hopwood t e s t i f i e d t h a t 

he had p e r f o r m e d a c h e m i c a l - s c r e e n i n g t e s t f o r t h e p r e s e n c e o f 

b l o o d i n v a r i o u s p l a c e s o f t h e i n t e r i o r o f t h e a u t o m o b i l e t h a t 

R e y n o l d s and West u s e d on t h e n i g h t o f t h e m u r d e r s , b u t t h a t 
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t h e t e s t d i d n o t d e t e c t t h e p r e s e n c e o f b l o o d . ( V o l . X, R. 

1329-30.) 

D e f e n s e c o u n s e l r e q u e s t e d a s i d e b a r c o n f e r e n c e and 

i n f o r m e d t h e c o u r t t h a t a l t h o u g h t h e d e f e n s e had r e q u e s t e d 

c e r t i f i e d c o p i e s o f t h e D e p a r t m e n t o f F o r e n s i c S c i e n c e ' s 

r e p o r t s , t h e d e f e n s e d i d n o t r e c e i v e a c o p y o f Hopwood's 

r e p o r t r e g a r d i n g t h e t e s t i n g o f t h e v e h i c l e . The d e f e n s e 

m a i n t a i n e d t h a t i t was n o t p r e v i o u s l y aware o f t h e t e s t 

p e r f o r m e d by Hopwood on t h e i n t e r i o r o f t h e v e h i c l e . ( V o l . X, 

R. 1331-32.) A d i s c u s s i o n e n s u e d d u r i n g w h i c h t h e S t a t e 

i n d i c a t e d t h a t i t d i d n o t have any s u c h r e p o r t , b u t t h a t i f 

p o s s i b l e i t w o u l d o b t a i n a copy and p r o v i d e i t t h e d e f e n s e t o 

d e t e r m i n e i f f u r t h e r a c t i o n was n e c e s s a r y . ( V o l . X., R. 1333.) 

L a t e r , d u r i n g t h e d e f e n s e c o u n s e l ' s r e - c r o s s - e x a m i n a t i o n 

o f Hopwood, t h e f o l l o w i n g o c c u r r e d : 

"Q. [DEFENSE COUNSEL]: D i d you b r i n g a s p e c i f i c 
r e p o r t w i t h you t o d a y t h a t has t h e f a c t t h a t you 
t e s t e d t h e c a r t h a t t h e y have s t i p u l a t e d was S a n d r a 
R o b e r t s ' s , o r i s t h a t j u s t i n n o t e s . 

"A. I have my n o t e s , and t h e n you have - you 
s h o u l d have DNA r e p o r t s on t h e r e s u l t s f o r t h e t o w e l 
t h a t I s e n t down.[ 1 4] 

1 4The DNA p r o f i l e f r o m t h e b l o o d s t a i n on a t o w e l f o u n d i n 
t h e c a r m a t c h e d a DNA p r o f i l e f r o m an A l a b a m a p r i s o n e r i n t h e 
D e p a r t m e n t o f F o r e n s i c S c i e n c e s ' s DNA d a t a b a s e . ( V o l . X, R. 
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"Q. [DEFENSE COUNSEL]: But you d o n ' t have -¬

"A. I mean, I have f i e l d n o t e s . 

"Q. [DEFENSE COUNSEL]: You d o n ' t have an 
i n d i v i d u a l r e p o r t f o r t h a t c a r ? 

"A. No." 

( V o l . X., R. 1346-47.) 

As e v i d e n c e d f r o m t h e above e x c e r p t , Hopwood a p p a r e n t l y 

d i d n o t r e d u c e h i s f i e l d n o t e s r e g a r d i n g t h e t e s t i n g o f t h e 

v e h i c l e t o an o f f i c i a l r e p o r t , and, as d i s c u s s e d p r e v i o u s l y , 

R e y n o l d s was n o t n e c e s s a r i l y e n t i t l e d t o Hopwood's 

f i e l d / i n v e s t i g a t i v e n o t e s . I n t h i s c a s e , R e y n o l d s has n o t 

overcome t h e p r i v i l e g e a g a i n s t d i s c l o s u r e o f t h e S t a t e ' s work 

p r o d u c t . 

R e y n o l d s has n o t shown t h a t t h e S t a t e s u p p r e s s e d t h e 

e v i d e n c e . The S t a t e a p p a r e n t l y d i d n o t have t h e n o t e s , and t h e 

n o t e s a r e n o t p a r t o f t h e r e c o r d p l a c e d u n d e r s e a l f o r 

a p p e l l a t e r e v i e w . See V a n p e l t v. S t a t e [Ms. CR-06-1539, 

December 18, 2009] So. 3d , ( A l a . C r i m . App. 

2 0 0 9 ) ( " A l t h o u g h R u l e 16.1 and t h e c i r c u i t c o u r t ' s o r d e r 

r e q u i r e d t h e S t a t e t o d i s c l o s e r e p o r t s o f t e s t s made, t h e r e i s 

no i n d i c a t i o n t h a t [ t h e i n v e s t i g a t o r ] made a r e p o r t o f h i s 

1 4 3 9 - 4 1 . ) The t o w e l a p p a r e n t l y h a d no r e l a t i o n t o t h i s c a s e . 
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c o m p a r i s o n . N o t h i n g i n t h e c i r c u i t c o u r t ' s d i s c o v e r y o r d e r o r 

i n R u l e 16.1, A l a . R. C r i m . P., r e q u i r e d t h e S t a t e t o c r e a t e 

a r e p o r t o f c o m p a r i s o n s made d u r i n g an i n v e s t i g a t i o n . " ) . 

F u r t h e r m o r e , even a s s u m i n g , f o r t h e sake o f argument, 

t h a t R e y n o l d s was e n t i t l e d t o Hopwood's f i e l d n o t e s r e g a r d i n g 

t h e t e s t on t h e i n t e r i o r o f t h e v e h i c l e , R e y n o l d s has n o t 

d e m o n s t r a t e d t h a t had he been p r o v i d e d t h e n o t e s " t h e r e i s a 

r e a s o n a b l e p r o b a b i l i t y t h a t ... t h e r e s u l t o f t h e p r o c e e d i n g 

w o u l d have been d i f f e r e n t . " G i l e s , 906 So. 2d a t 973. 

As we have s t a t e d : 

"We f i n d no e r r o r i n t h e a d m i s s i o n o f t h i s 
t e s t i m o n y . T h e r e i s no e v i d e n c e t h a t t h e p r o s e c u t o r 
d e l i b e r a t e l y w i t h h e l d any e v i d e n c e f r o m t h e 
a p p e l l a n t . T h e r e i s no i n d i c a t i o n t h a t t h e b e l a t e d 
d i s c o v e r y o f t h i s o r a l s t a t e m e n t p r e j u d i c e d t h e 
a p p e l l a n t . P r e j u d i c e c a u s e d by t h e l a t e d i s c l o s u r e 
i s a ' p r e r e q u i s i t e f o r a r e v e r s a l on t h i s i s s u e . ' 
P e t t w a y , 607 So. 2d a t 332. See S t e w a r t v. S t a t e , 
601 So. 2d 491, 499 ( A l a . C r . App. 1 9 9 2 ) ; R o b i n s o n  
v. S t a t e , 577 So. 2d 928, 930 ( A l a . C r . App. 1 9 9 0 ) ; 
Brown v. S t a t e , 545 So. 2d 106, 114-15 ( A l a . C r . 
App. 1 9 8 8 ) , a f f i r m e d , 545 So. 2d 122 ( A l a . ) , c e r t . 
d e n i e d , 493 U.S. 900, 110 S.Ct. 257, 107 L.Ed.2d 206 
( 1 9 8 9 ) . See a l s o DeBruce v. S t a t e , 651 So. 2d 599, 
622 ( A l a . C r . App. 1993) ('"'Tardy d i s c l o s u r e o f 
B r a d y m a t e r i a l i s g e n e r a l l y n o t r e v e r s i b l e e r r o r 
u n l e s s t h e d e f e n d a n t can show t h a t he was d e n i e d a 
f a i r t r i a l . " ... A d e l a y i n d i s c l o s i n g B r a d y 
m a t e r i a l r e q u i r e s r e v e r s a l o n l y i f t h e " l a t e n e s s o f 
t h e d i s c l o s u r e so p r e j u d i c e d a p p e l l a n t ' s p r e p a r a t i o n 
o r p r e s e n t a t i o n o f h i s d e f e n s e t h a t he was p r e v e n t e d 
f r o m r e c e i v i n g h i s c o n s t i t u t i o n a l l y g u a r a n t e e d f a i r 
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t r i a l . " ' ) . T h e r e i s no p r o b a b i l i t y t h a t t h e j u r y 
w o u l d have r e s o l v e d t h e a p p e l l a n t ' s c a s e d i f f e r e n t l y 
had t h e S t a t e d i s c l o s e d t h e o r a l s t a t e m e n t on a 
t i m e l y b a s i s . " 

T a y l o r v. S t a t e , 666 So. 2d 36, 54 ( A l a . C r i m . App. 1 9 9 4 ) . 

See a l s o S m i t h v. S t a t e , [Ms. CR-08-0369, F e b r u a r y 5, 2010] 

So. 3d , ( A l a . C r i m . App. 2010.) 

A d r i a n West had a l r e a d y t e s t i f i e d t o t h i s same f a c t when 

Hopwood t e s t i f i e d t h a t no b l o o d was d e t e c t e d i n t h e v e h i c l e , 

and d e f e n s e c o u n s e l was a b l e t o a r g u e t o R e y n o l d s ' s a d v a n t a g e 

i n i t s c l o s i n g s t a t e m e n t t o t h e j u r y t h e f a c t t h a t no b l o o d 

was d e t e c t e d i n t h e v e h i c l e . ( V o l . X I , R. 1644, 1650.) 

A c c o r d i n g l y , R e y n o l d s has n o t e s t a b l i s h e d t h e r e q u i s i t e 

p r e j u d i c e t o j u s t i f y a r e v e r s a l o f h i s c o n v i c t i o n s . 

X I . 

R e y n o l d s a r g u e s t h a t h i s c o n v i c t i o n s a r e due t o be 

r e v e r s e d b e c a u s e , he a l l e g e s , t h e S t a t e was i m p r o p e r l y a l l o w e d 

t o i n t r o d u c e DNA t e s t r e s u l t s and t h e r e s u l t s o f a f o o t p r i n t 

a n a l y s i s w i t h o u t e s t a b l i s h i n g a p r o p e r c h a i n o f c u s t o d y . 

( R e y n o l d s ' s b r i e f , I s s u e V I , a t 59-69.) S p e c i f i c a l l y , R e y n o l d s 

c o n t e n d s t h a t t h e S t a t e ' s DNA e x p e r t w i t n e s s s h o u l d n o t have 

been a l l o w e d t o t e s t i f y r e g a r d i n g t h e r e s u l t s o f DNA t e s t s 
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b e c a u s e , he a l l e g e s , t h e S t a t e d i d n o t e s t a b l i s h a s u f f i c i e n t 

c h a i n o f c u s t o d y f o r e i t h e r t h e known s a m p l e s t h a t were u s e d 

f o r c o m p a r i s o n p u r p o s e s o r f o r t h e swabs o f b l o o d o b t a i n e d 

f r o m t h e s c e n e o f t h e c r i m e t h a t were compared t o t h e known 

s a m p l e s . ( R e y n o l d s ' s b r i e f , a t 59-65.) R e y n o l d s a l s o a r g u e s 

t h a t t h e S t a t e was i m p r o p e r l y a l l o w e d t o i n t r o d u c e t h e r e s u l t s 

o f a f o o t p r i n t a n a l y s i s b e c a u s e , he c l a i m s , t h e S t a t e d i d n o t 

e s t a b l i s h a s u f f i c i e n t c h a i n o f c u s t o d y f o r t h e known s a m p l e s . 

( R e y n o l d s ' s b r i e f , a t 65-69.) 

An u n d e r s t a n d i n g o f what t r a n s p i r e d a t t r i a l i s h e l p f u l 

t o t h e r e s o l u t i o n o f t h i s i s s u e . 

Mark Hopwood, a f o r e n s i c s c i e n t i s t w i t h t h e Alabama 

D e p a r t m e n t o f F o r e n s i c S c i e n c e s , h e l p e d i n v e s t i g a t e and 

p r o c e s s t h e c r i m e s c e n e . Hopwood p h o t o g r a p h e d a b l o o d d r o p 

l o c a t e d on t h e t o p s t e p o u t s i d e t h e c a r p o r t d o o r as w e l l as a 

b l o o d y , p a r t i a l f o o t p r i n t on t h e s t e p s . ( V o l . I X , R. 1246-50; 

V o l . X, R. 1280-81.) Hopwood s u b s e q u e n t l y swabbed t h e b l o o d 

d r o p ( S t a t e ' s E x h i b i t 26) and f o o t p r i n t . ( V o l . X, R. 1278¬

1280.) Hopwood a l s o swabbed t h e b l o o d on t h e h a n d l e o f t h e 

g a s o l i n e can f o u n d b e s i d e C h a r l e s M a r t i n ' s body ( S t a t e ' s 

E x h i b i t 27) and b l o o d d r o p l e t s on t h e w a l l o p p o s i t e t h e 
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e n t r a n c e t o t h e bedroom where t h e b o d i e s o f M e l i n d a and 

Savannah M a r t i n were d i s c o v e r e d . ( S t a t e ' s E x h i b i t 24.) ( V o l . 

X, R. 1285, 1287-88.) 

Hopwood t e s t i f i e d t h a t t h e swabs were p a c k a g e d 

i n d i v i d u a l l y , l a b e l e d , and t h e n s e a l e d w i t h h i s i n i t i a l s . 

( V o l . X, R. 1280, 1297, 1301-03.) Hopwood t e s t i f i e d t h a t he 

p e r s o n a l l y d e l i v e r e d t h e s a m p l e s t o t h e B i r m i n g h a m d i v i s i o n o f 

t h e Alabama D e p a r t m e n t o f F o r e n s i c S c i e n c e s f o r DNA t e s t i n g . 

( V o l . X, R. 1297.) Hopwood t e s t i f i e d t h a t t h e B i r m i n g h a m 

d i v i s i o n w o u l d have r e c o r d s t o v e r i f y t h a t he d e l i v e r e d t h e 

s a m p l e s . ( V o l . X, R. 1297.) 

S t a t e ' s E x h i b i t 24 ( t h e swab o f t h e b l o o d d r o p l e t s on t h e 

h a l l w a y w a l l ) , S t a t e ' s E x h i b i t 26 (a swab o f t h e b l o o d d r o p on 

t h e d o o r s t e p ) , and S t a t e ' s E x h i b i t s 27 ( t h e b l o o d swab f r o m 

t h e h a n d l e o f t h e g a s o l i n e can) were a l l a d m i t t e d i n t o 

e v i d e n c e w i t h o u t o b j e c t i o n . ( V o l . X, R. 1301-03.) 

Hopwood i d e n t i f i e d S t a t e ' s E x h i b i t 185 as t h e known i n k e d 

f o o t p r i n t s o f s e v e n o r i g i n a l s u s p e c t s : Chad M a r t i n , J o h n 

L a n g l e y , M i c h a e l R e y n o l d s , D o n a l d H a r v e y , A d r i a n West, and two 

o t h e r s u s p e c t s . ( V o l . X, R. 1304-06.) He t e s t i f i e d t h a t he 

r e c e i v e d t h e s e known p r i n t s f r o m t h e Gadsden P o l i c e 
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D e p a r t m e n t . ( V o l . X, R. 1304-06.) Hopwood a l s o i d e n t i f i e d 

S t a t e ' s E x h i b i t s 186, 187, and 188 as t h e known i n k e d 

f o o t p r i n t s o f t h e t h r e e v i c t i m s t h a t he r e c e i v e d f r o m t h e 

f o r e n s i c p a t h o l o g i s t who p e r f o r m e d t h e a u t o p s y . ( V o l . X, R. 

1304-05.) S t a t e ' s E x h i b i t s 185-188 were a d m i t t e d i n t o e v i d e n c e 

w i t h o u t o b j e c t i o n . ( V o l . X, R. 1305-06.) 

Hopwood r e t a i n e d t h e p h o t o g r a p h s o f t h e unknown b l o o d y 

f o o t p r i n t , as w e l l as t h e known i n k e d f o o t p r i n t s d e p i c t e d i n 

S t a t e ' s E x h i b i t s 185-188, u n t i l he was r e q u e s t e d t o s e n d them 

t o Shannon F i t z g e r a l d , t h e l a t e n t p r i n t e x a m i n e r w i t h t h e 

Alabama B u r e a u o f I n v e s t i g a t i o n s . ( V o l . X, R. 1282, 1304-05.) 

C h r i s Crow, a c r i m e - s c e n e t e c h n i c i a n w i t h t h e Gadsden 

P o l i c e D e p a r t m e n t , t e s t i f i e d t h a t d u r i n g t h e c o u r s e o f h i s 

i n v e s t i g a t i o n , he and h i s " u n i t " were r e q u i r e d t o c o l l e c t 

v a r i o u s b i o l o g i c a l s a m p l e s f r o m p e r s o n s o f i n t e r e s t f o r 

c o m p a r i s o n p u r p o s e s . ( V o l . X, R. 1363.) S p e c i f i c a l l y , he 

t e s t i f i e d t h a t he o r someone i n h i s u n i t c o l l e c t e d t h e 

f o l l o w i n g s a m p l e s : 

1. Two o r a l swabs f r o m A d r i a n West ( S t a t e ' s E x h i b i t 
2 1 ) ; 

2. Two o r a l swabs f r o m John L a n g l e y ( S t a t e ' s E x h i b i t 
7 ) ; 
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3. M u l t i p l e h e a d h a i r s f r o m J o h n L a n g l e y ( S t a t e ' s 
E x h i b i t 4 ) ; 

4. F i n g e r n a i l s c r a p i n g s f r o m Chad M a r t i n ( S t a t e ' s 
E x h i b i t 1 2 ) ; 

5. Two o r a l swabs f r o m Chad M a r t i n ( S t a t e ' s E x h i b i t 
5 ) ; 

6. M u l t i p l e head h a i r s f r o m Chad M a r t i n ( S t a t e ' s 
E x h i b i t 6 ) ; 

7. M u l t i p l e h e a d h a i r s f r o m A d r i a n West ( S t a t e ' s 
E x h i b i t 2 0 ) ; 

8. O r a l swabs f r o m D o n a l d H a r v e y ( S t a t e ' s E x h i b i t 
1 7 ) . 

( V o l . 10, R. 1364-65.) 

Crow t e s t i f i e d i n some d e t a i l a b o u t t h e p r o c e d u r e s u s e d 

t o c o l l e c t and s e c u r e t h e v a r i o u s s a m p l e s . ( V o l . X, R. 1366¬

67.) Crow s t a t e d t h a t e a c h o f t h e e x h i b i t s b o r e h i s o r t h e 

c o l l e c t i n g o f f i c e r ' s i n i t i a l s and t h a t t h e e x h i b i t s a p p e a r e d 

t o have been s e c u r e d and p a c k a g e d i n t h e c u s t o m a r y manner f o r 

t r a n s p o r t a t i o n t o t h e D e p a r t m e n t o f F o r e n s i c S c i e n c e s f o r 

c o m p a r i s o n t o i t e m s o b t a i n e d f r o m t h e s c e n e o f t h e c r i m e s . 

( V o l . X, R. 1365-66.) He t e s t i f i e d t h a t t h e s a m p l e s were s e n t 

t o t h e S t a t e l a b o r a t o r y f o r t e s t i n g and r e t u r n e d t o t h e 

Gadsden P o l i c e D e p a r t m e n t a f t e r t e s t i n g and t h a t p a c k a g i n g on 

t h e v a r i o u s e x h i b i t s documented t h e c h a i n o f c u s t o d y . ( V o l . X, 
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R. 1367-71.) A l l e i g h t e x h i b i t s were a d m i t t e d i n t o e v i d e n c e 

w i t h o u t o b j e c t i o n . ( V o l . X, R. 1367-71.) 

Crow t e s t i f i e d t h a t he a l s o c o l l e c t e d two o r a l swabs f r o m 

R e y n o l d s ( S t a t e ' s E x h i b i t 189) and some h a i r s f r o m R e y n o l d s ' s 

h e a d ( S t a t e ' s E x h i b i t 1 9 0 ) . ( V o l . X, R. 1371-74.) Crow 

v e r i f i e d t h a t t h e s e s a m p l e s were s e c u r e d and p a c k a g e d i n t h e 

same manner as t h e o t h e r p r e v i o u s l y d i s c u s s e d e x h i b i t s and 

t h a t R e y n o l d s ' s s a m p l e s were a l s o s e n t t o t h e S t a t e l a b o r a t o r y 

f o r a n a l y s i s . ( V o l . X, R. 1371-74.) R e y n o l d s ' s s a m p l e s were 

a l s o a d m i t t e d w i t h o u t o b j e c t i o n . ( V o l . X, R. 1373-74.) 

F o r e n s i c b i o l o g i s t , C a r l M a u t e r e r , o f t h e Alabama 

D e p a r t m e n t o f F o r e n s i c S c i e n c e s , t e s t i f i e d as t h e S t a t e ' s DNA 

e x p e r t . 1 5 He i d e n t i f i e d S t a t e ' s E x h i b i t 24 as t h e swab o f a 

r e d / b r o w n s t a i n o b t a i n e d f r o m t h e h a l l w a y w a l l i n t h e M a r t i n s ' 

r e s i d e n c e , S t a t e ' s E x h i b i t 26 as a swab o f a r e d / b r o w n s t a i n 

f r o m t h e o u t s i d e s t e p s o f t h e M a r t i n s ' r e s i d e n c e , and S t a t e ' s 

E x h i b i t 27 as a r e d / b r o w n s t a i n o b t a i n e d f r o m t h e h a n d l e o f 

1 5 A s b e s t we c a n d e t e r m i n e , R e y n o l d s d i d n o t o b j e c t t o t h e 
g e n e r a l a d m i s s i b i l i t y o f t h e DNA e v i d e n c e ; n e v e r t h e l e s s , t h e 
c i r c u i t c o u r t c o n d u c t e d a h e a r i n g o u t s i d e t h e p r e s e n c e o f t h e 
j u r y t o d e t e r m i n e t h e a d m i s s i b i l i t y o f t h e DNA e v i d e n c e . ( V o l 
X, R. 1387-1401.) See § 36-18-30, A l a . Code 1975. 
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t h e g a s o l i n e c a n . 1 6 ( V o l X, R. 1407-10.) He a l s o i d e n t i f i e d 

s e v e r a l known b i o l o g i c a l s a m p l e s t h a t were o b t a i n e d f r o m t h e 

f i v e o r i g i n a l s u s p e c t s : R e y n o l d s , A d r i a n West, Chad M a r t i n , 

J o h n L a n g l e y , and D o n a l d H a r v e y . 1 7 M a u t e r e r a l s o r e c e i v e d f o r 

c o m p a r i s o n p u r p o s e s , b l o o d - s t a n d a r d c a r d s f r o m t h e a u t o p s i e s 

o f t h e t h r e e v i c t i m s . ( V o l . X, R. 1412.) M a u t e r e r t e s t i f i e d 

t h a t e a c h e x h i b i t had been l a b e l e d w i t h a c a s e number a s s i g n e d 

f r o m t h e Alabama D e p a r t m e n t o f F o r e n s i c S c i e n c e s , and t h a t t h e 

e x h i b i t s had been i n i t i a l e d by him. ( V o l . X, R. 1407-11.) 

M a u t e r e r t e s t i f i e d t h a t t h e DNA p r o f i l e e x t r a c t e d f r o m 

t h e b l o o d swabs f r o m t h e d o o r s t e p and h a l l w a y m a t c h e d t h e DNA 

p r o f i l e f r o m t h e known sample o b t a i n e d f r o m A d r i a n West ( V o l . 

X, R. 1420-21.) M a u t e r e r t e s t i f i e d t h a t t h e swab o b t a i n e d f r o m 

t h e g a s o l i n e can h a n d l e t e s t e d p o s i t i v e f o r t h e p r e s e n c e o f 

1 6 D u r i n g t h e S t a t e ' s q u e s t i o n i n g o f M a u t e r e r , t h e S t a t e 
i n c o r r e c t l y r e f e r r e d t o S t a t e ' s E x h i b i t 27 as S t a t e ' s E x h i b i t 
29. T h e r e does n o t a p p e a r t o be any q u e s t i o n t h a t t h e b o t h t h e 
S t a t e and M a u t e r e r were r e f e r r i n g t o S t a t e ' s E x h i b i t 27 i n 
t h i s e x c h a n g e . ( V o l . 10, R. 1410.) 

1 7 M a u t e r e r t e s t i f i e d t h a t he r e c e i v e d f i n g e r n a i l s c r a p i n g s 
( S t a t e ' s E x h i b i t 12) and o r a l swabs ( S t a t e ' s E x h i b i t 5) 
o b t a i n e d f r o m Chad M a r t i n , o r a l swabs o b t a i n e d f r o m J o h n 
L a n g l e y ( S t a t e ' s E x h i b i t 7 ) , M a r c i e West ( S t a t e ' s E x h i b i t 2 1 ) , 
and D o n a l d H a r v e y ( S t a t e ' s E x h i b i t 17.) M a u t e r e r a l s o r e c e i v e d 
o r a l swabs ( S t a t e ' s E x h i b i t 1 8 9 ) , and h e a d h a i r s o b t a i n e d f r o m 
R e y n o l d s ( S t a t e ' s E x h i b i t 1 9 0 ) . ( V o l . 10, R. 1408-11.) 
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b l o o d and t h a t i t c o n t a i n e d a m i x t u r e o f DNA t r a i t s . ( V o l . X, 

R. 1421-22.) He t e s t i f i e d t h a t t h e p r i m a r y c o n t r i b u t o r t o t h e 

DNA on t h e h a n d l e was v i c t i m Savannah M a r t i n b u t t h a t M i c h a e l 

R e y n o l d s and M e l i n d a M a r t i n c o u l d n o t be e x c l u d e d as 

c o n t r i b u t o r s o f t h e DNA. ( V o l . X, R. 1421-22, 1430.) However, 

C h a r l e s M a r t i n , Chad M a r t i n , A d r i a n West, John L a n g l e y , and 

D o n a l d H a r v e y were e x c l u d e d as c o n t r i b u t o r s t o t h e DNA 

e x t r a c t e d f r o m t h e swab o f t h e h a n d l e o f t h e g a s o l i n e c a n . 

( V o l . 10, R. 1443-44.) M a u t e r e r a l s o t e s t i f i e d r e g a r d i n g t h e 

r e s u l t s o f t h e DNA p o p u l a t i o n - f r e q u e n c y s t a t i c s w i t h r e g a r d t o 

t h e above m a t c h e s . ( V o l . X, R. 1420-1424.) 

Shannon F i t z g e r a l d , a l a t e n t p r i n t e x a m i n e r w i t h t h e 

A labama B u r e a u o f I n v e s t i g a t i o n , i d e n t i f i e d S t a t e ' s E x h i b i t 

191 as two p h o t o g r a p h s o f t h e same b l o o d y f o o t p r i n t . ( V o l . X, 

R. 1452.) S t a t e ' s E x h i b i t 191 was a d m i t t e d i n t o e v i d e n c e 

w i t h o u t o b j e c t i o n . ( V o l . X, R. 1453.) F i t z g e r a l d t e s t i f i e d 

t h a t he r e c e i v e d S t a t e ' s E x h i b i t 191 -- t h e i n k e d f o o t p r i n t s 

f r o m t h e t h r e e v i c t i m s , and t h e i n k e d f o o t p r i n t s f r o m t h e 

s e v e n o r i g i n a l s u s p e c t s -- p a c k a g e d i n a s e a l e d e n v e l o p e , f r o m 

Mark Hopwood on J u l y 11, 2007. ( V o l . X, R. 1452-53.) 

F i t z g e r a l d t e s t i f i e d t h a t a f t e r p e r f o r m i n g a c o m p a r i s o n o f t h e 
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u n i d e n t i f i e d f o o t p r i n t t o t h e known i n k e d f o o t p r i n t s he had 

r e c e i v e d f r o m Hopwood, he c o n c l u d e d t h a t t h e unknown f o o t p r i n t 

f r o m t h e c r i m e s c e n e m a t c h e d t h e known i n k e d f o o t p r i n t o f 

M i c h a e l R e y n o l d s ' s l e f t f o o t . ( V o l . X, R. 1453-55.) 

R e y n o l d s now c h a l l e n g e s t h e a d m i s s i b i l i t y o f t h e 

t e s t i m o n y r e g a r d i n g t h e DNA t e s t r e s u l t s and f o o t p r i n t 

a n a l y s i s on t h e g r o u n d t h a t v a r i o u s s a m p l e s u s e d t o p e r f o r m 

t h e t e s t s were n o t p r o p e r l y a u t h e n t i c a t e d b a s e d on t h e S t a t e ' s 

f a i l u r e t o e s t a b l i s h an a d e q u a t e c h a i n o f c u s t o d y as t o t h e 

t e s t s a m p l e s . We have s t a t e d : 

" I n Ex p a r t e S l a t o n , 680 So. 2d 909 ( A l a . 1 9 9 6 ) , 
c e r t . d e n i e d , 519 U.S. 107 9, 117 S.Ct. 742, 136 
L.Ed.2d 680 ( 1 9 9 7 ) , t h e Alabama Supreme C o u r t 
d i s c u s s e d t h e r e q u i r e m e n t s f o r e s t a b l i s h i n g t h e 
c h a i n o f c u s t o d y : 

"'Ex p a r t e H o l t o n , 590 So. 2d 918 ( A l a . 
1 9 9 1 ) , s e t s f o r t h t h e l e g a l a n a l y s i s t o be 
a p p l i e d i n d e t e r m i n i n g i f a p r o p e r c h a i n o f 
c u s t o d y has been e s t a b l i s h e d : 

"'"The c h a i n o f c u s t o d y i s 
composed o f ' l i n k s . ' A ' l i n k ' i s 
anyone who h a n d l e d t h e i t e m . The 
S t a t e must i d e n t i f y e a c h l i n k 
f r o m t h e t i m e t h e i t e m was 
s e i z e d . I n o r d e r t o show a p r o p e r 
c h a i n o f c u s t o d y , t h e r e c o r d must 
show e a c h l i n k and a l s o t h e 
f o l l o w i n g w i t h r e g a r d t o e a c h 
l i n k ' s p o s s e s s i o n o f t h e i t e m : 
'(1) [ t h e ] r e c e i p t o f t h e i t e m ; 
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(2) [ t h e ] u l t i m a t e d i s p o s i t i o n o f 
t h e i t e m , i . e . , t r a n s f e r , 
d e s t r u c t i o n , o r r e t e n t i o n ; and 
(3) [ t h e ] s a f e g u a r d i n g and 
h a n d l i n g o f t h e i t e m b e tween 
r e c e i p t a n d d i s p o s i t i o n . ' 
I m w i n k l e r e i d , The I d e n t i f i c a t i o n  
o f O r i g i n a l , R e a l E v i d e n c e , 61 
M i l . L . R e v . 145, 159 ( 1 9 7 3 ) . 

" ' " I f t h e S t a t e o r any o t h e r 
p r o p o n e n t o f d e m o n s t r a t i v e 
e v i d e n c e , f a i l s t o i d e n t i f y a 
l i n k o r f a i l s t o show f o r t h e 
r e c o r d any one o f t h e t h r e e 
c r i t e r i a as t o e a c h l i n k , t h e 
r e s u l t i s a ' m i s s i n g ' l i n k , and 
t h e i t e m i s i n a d m i s s i b l e . I f , 
however, t h e S t a t e has shown e a c h 
l i n k and has shown a l l t h r e e 
c r i t e r i a as t o e a c h l i n k , b u t has 
done so w i t h c i r c u m s t a n t i a l 
e v i d e n c e , as o p p o s e d t o t h e 
d i r e c t t e s t i m o n y o f t h e ' l i n k , ' 
as t o one o r more c r i t e r i a o r as 
t o one o r more l i n k s , t h e r e s u l t 
i s a 'weak' l i n k . When t h e l i n k 
i s 'weak,' q u e s t i o n o f 
c r e d i b i l i t y and w e i g h t i s 
p r e s e n t e d , n o t one o f 
a d m i s s i b i l i t y . " 

"'590 So. 2d a t 920. W h i l e e a c h l i n k i n 
t h e c h a i n o f c u s t o d y must be i d e n t i f i e d , i t 
i s n o t n e c e s s a r y t h a t e a c h l i n k t e s t i f y i n 
o r d e r t o p r o v e a c o m p l e t e c h a i n o f c u s t o d y . 
H a r r i s o n v. S t a t e , 650 So. 2d 603 ( A l a . 
C r i m . App. 1 9 9 4 ) . ' 

"680 So. 2d a t 918. ' " I n o r d e r t o e s t a b l i s h a p r o p e r 
c h a i n , t h e S t a t e must show t o a ' r e a s o n a b l e 
p r o b a b i l i t y t h a t t h e o b j e c t i s i n t h e same c o n d i t i o n 
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a s , and n o t s u b s t a n t i a l l y d i f f e r e n t f r o m , i t s 
c o n d i t i o n a t t h e commencement o f t h e c h a i n . ' " ' 
I ngram v. S t a t e , 779 So. 2d 1225, 1254 ( A l a . C r i m . 
App. 1999) ( q u o t i n g Ex p a r t e H o l t o n , 590 So. 2d a t 
919-20 ( c i t a t i o n o m i t t e d i n H o l t o n ) ) , a f f ' d , 779 
So. 2d 1283 ( A l a . 2 0 0 0 ) , c e r t . d e n i e d , 531 U.S. 
1193, 121 S.Ct. 1194, 149 L.Ed.2d 109 ( 2 0 0 1 ) . 
' [ E ] v i d e n c e t h a t an i t e m has been s e a l e d i s a d e q u a t e 
c i r c u m s t a n t i a l e v i d e n c e t o e s t a b l i s h t h e h a n d l i n g 
and s a f e g u a r d i n g o f t h e i t e m . ' Lane v. S t a t e , 644 
So. 2d 1318, 1321 ( A l a . C r i m . App. 1 9 9 4 ) ; see a l s o 
I ngram v. S t a t e , 779 So. 2d a t 1254. A d d i t i o n a l l y , 
' " [ c ] h a i n o f c u s t o d y r e q u i r e m e n t s do n o t a p p l y w i t h 
t h e same f o r c e t o i t e m s o f e v i d e n c e w h i c h a r e u n i q u e 
and i d e n t i f i a b l e i n t h e m s e l v e s . " ' Ex p a r t e S c o t t , 
728 So. 2d 172, 182 ( A l a . 1998) ( q u o t i n g Magwood v.  
S t a t e , 494 So. 2d 124, 144 ( A l a . C r i m . App. 1 9 8 5 ) , 
a f f ' d , 494 So. 2d 154 ( A l a . ) , c e r t . d e n i e d , 479 U.S. 
995, 107 S.Ct. 599, 93 L.Ed.2d 599 ( 1 9 8 6 ) ) , c e r t . 
d e n i e d , 528 U.S. 831, 120 S.Ct. 87, 528 U.S. 831 
( 1 9 9 9 ) . 

" ' P h y s i c a l e v i d e n c e c o n n e c t e d w i t h o r 
c o l l e c t e d i n t h e i n v e s t i g a t i o n o f a c r i m e 
s h a l l n o t be e x c l u d e d f r o m c o n s i d e r a t i o n by 
a j u r y o r c o u r t due t o a f a i l u r e t o p r o v e 
t h e c h a i n o f c u s t o d y o f t h e e v i d e n c e . 
Whenever a w i t n e s s i n a c r i m i n a l t r i a l 
i d e n t i f i e s a p h y s i c a l p i e c e o f e v i d e n c e 
c o n n e c t e d w i t h o r c o l l e c t e d i n t h e 
i n v e s t i g a t i o n o f a c r i m e , t h e e v i d e n c e 
s h a l l be s u b m i t t e d t o t h e j u r y o r c o u r t f o r 
w h a t e v e r w e i g h t t h e j u r y o r c o u r t may deem 
p r o p e r . The t r i a l c o u r t i n i t s c h a r g e t o 
t h e j u r y s h a l l e x p l a i n any b r e a k i n t h e 
c h a i n o f c u s t o d y c o n c e r n i n g t h e p h y s i c a l 
e v i d e n c e . ' 

"§12-21-13, A l a . Code 1975. T h e r e f o r e , any q u e s t i o n 
as t o t h e a d e q u a c y o f t h e s a f e g u a r d i n g and h a n d l i n g 
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o f t h e e v i d e n c e d i d n o t go t o i t s a d m i s s i b i l i t y . 
R a t h e r , i t went t o t h e w e i g h t t h e j u r y w o u l d a s s i g n 
t o t h e e v i d e n c e . " 

M a r t i n v. S t a t e , 931 So. 2d 736, 748-4 9 ( A l a . C r i m . App. 

2 0 0 3 ) ; a f f ' d i n p a r t , r e v ' d i n p a r t on u n r e l a t e d g r o u n d , 9 3 1 

So. 2d 759 ( A l a . 2004.) 

" A d d i t i o n a l l y , 

"'"'"The p u r p o s e f o r r e q u i r i n g 
t h a t t h e c h a i n o f c u s t o d y be 
shown i s t o e s t a b l i s h t o a 
r e a s o n a b l e p r o b a b i l i t y t h a t t h e r e 
has been no t a m p e r i n g w i t h t h e 
e v i d e n c e . " Ex p a r t e J o n e s , 592 
So. 2d 210, 212 ( A l a . 1 9 9 1 ) ; 
H a r r e l l v. S t a t e , 608 So. 2d 434, 
437 ( A l a . C r . App. 1992 ); S m i t h  
v. S t a t e , 583 So. 2d 990 ( A l a . 
C r . App. 1 9 9 1 ) , c e r t . d e n i e d , 583 
So. 2d 993 ( A l a . 1 9 9 1 ) . M o r e o v e r , 
t h e e v i d e n c e need n o t n e g a t e t h e 
r e m o t e s t p o s s i b i l i t y o f 
s u b s t i t u t i o n , a l t e r a t i o n , o r 
t a m p e r i n g , b u t i n s t e a d must p r o v e 
t o a r e a s o n a b l e p r o b a b i l i t y t h a t 
t h e i t e m i s t h e same as i t was a t 
t h e b e g i n n i n g o f t h e c h a i n . 
H a r r e l l , a t 4 37; Ex p a r t e  
W i l l i a m s , 548 So. 2d 518 ( A l a . 
1 9 8 9 ) . E v i d e n c e has been h e l d 
c o r r e c t l y a d m i t t e d even when t h e 
c h a i n o f c u s t o d y has a weak o r 
m i s s i n g l i n k . Gordon v. S t a t e , 
587 So. 2d 427, 433 ( A l a . C r . 
App. 1 9 9 0 ) , r e v ' d , 587 So. 2d 434 
( A l a . ) , on remand, 587 So. 2d 435 
( A l a . C r . A p p . ) , a p p e a l a f t e r 
remand, 591 So. 2d 149 ( A l a . C r . 
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App. 19 9 1 ) ; S h u t e v. S t a t e , 469 
So. 2d 670, 674 ( A l a . C r . App. 
1 9 8 4 ) . ' " ' " 

B r o a d n a x v. S t a t e , 825 So. 2d 134, 170 ( A l a . C r i m . App. 

2 0 0 0 ) . 

W i t h t h e s e p r i n c i p l e s i n m ind, we t u r n t o R e y n o l d s ' s 

s p e c i f i c a l l e g a t i o n s . 

R e y n o l d s c i t e s B r o o k s v. S t a t e , 33 So. 3d 1262 ( A l a . 

C r i m . App. 2 0 0 7 ) , and Ex p a r t e P h i l l i p s , 962 So. 2d 159 ( A l a . 

C r i m . App. 2 0 0 6 ) , w h i c h i s a d d r e s s e d i n B r o o k s , i n s u p p o r t o f 

h i s a l l e g a t i o n t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y a l l o w e d i n t o 

e v i d e n c e t e s t i m o n y r e g a r d i n g t h e DNA and f o o t p r i n t a n a l y s i s . 

I n B r o o k s , t h e d e f e n d a n t was c o n v i c t e d o f two c o u n t s o f 

f i r s t - d e g r e e sodomy and one c o u n t o f f i r s t - d e g r e e s e x u a l abuse 

i n v o l v i n g h i s e i g h t - y e a r - o l d s t e p d a u g h t e r , H.F. On a p p e a l t o 

t h i s C o u r t , B r o o k s a r g u e d t h a t t h e c i r c u i t c o u r t a b u s e d i t s 

d i s c r e t i o n i n a l l o w i n g t h e S t a t e t o i n t r o d u c e , o v e r h i s 

o b j e c t i o n , t e s t r e s u l t s t h a t i n d i c a t e d t h a t H.F. had Type 1 

h e r p e s -- t h e same t y p e h e r p e s B r o o k s had. On a p p e a l , B r o o k s 

a r g u e d t h a t t h e S t a t e f a i l e d t o e s t a b l i s h a s u f f i c i e n t c h a i n 

o f c u s t o d y r e g a r d i n g t h e v a g i n a l swabs and b l o o d drawn f r o m 

H.F. and t h e b l o o d drawn f r o m him. 
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We a g r e e d t h a t t h e c h a i n o f c u s t o d y w i t h r e g a r d t o t h e 

s a m p l e s was i n s u f f i c i e n t . We f o u n d : 

" I n t h i s c a s e t h e c h a i n o f c u s t o d y f o r t h e 
v a g i n a l swab and t h e b l o o d sample t a k e n f r o m H.F. i s 
t o t a l l y l a c k i n g . I n r e g a r d t o t h e v a g i n a l swab, t h e 
r e c o r d shows t h a t Dr. B u r c h f i e l d t o o k a s a m p l e , p u t 
i t i n a t u b e , and s e n t i t t o Quest D i a g n o s t i c s . 
T h e r e i s no t e s t i m o n y c o n c e r n i n g t h e method u s e d t o 
s a f e g u a r d t h e sample a f t e r i t was c o l l e c t e d and s e n t 
t o t h e l a b . N e i t h e r i s t h e r e any t e s t i m o n y as t o how 
t h e s a m p l e s were t r a n s p o r t e d f r o m Dr. B u r c h f i e l d ' s 
o f f i c e t o t h e l a b f o r t e s t i n g . I n d e e d , no 
i n d i v i d u a l s i n t h e c h a i n o f c u s t o d y , o t h e r t h a n Dr. 
B u r c h f i e l d , a r e i d e n t i f i e d . We do n o t know t h e 
i n d i v i d u a l who a c c e p t e d t h e sample a t t h e l a b o r t h e 
i n d i v i d u a l who c o n d u c t e d t h e t e s t s on t h e s a m p l e s . 
We do n o t know w h e t h e r t h e s a m p l e s were r e c e i v e d a t 
t h e l a b i n t h e same c o n d i t i o n as when t h e y were 
s e a l e d and t r a n s p o r t e d . The r e c o r d i s t o t a l l y d e v o i d 
o f t h e r e q u i s i t e c h a i n o f c u s t o d y f o r t h e s e s a m p l e s . 
We have no means o f d e t e r m i n i n g w h e t h e r t h e 
i n t e g r i t y o f t h e s a m p l e s was p r o t e c t e d f r o m t h e t i m e 
t h e y were c o l l e c t e d u n t i l t h e y were t e s t e d a t t h e 
l a b . T h e r e i s even l e s s t e s t i m o n y on t h e c h a i n o f 
c u s t o d y f o r t h e b l o o d s a m p l e . T h e r e a r e many m i s s i n g 
l i n k s i n t h e c h a i n o f c u s t o d y f o r b o t h t h e v a g i n a l 
swab and t h e b l o o d s a m p l e . " 

33 So. 2d a t 1272. 

We t h e n d e t e r m i n e d t h a t t h e e r r o r i n t h e a d m i s s i o n o f t h e 

t e s t i m o n y r e g a r d i n g t h e t e s t r e s u l t s on t h e s a m p l e s was n o t 

h a r m l e s s u n d e r t h e f a c t s o f t h e c a s e . We r e a s o n e d : 

" [ T ] h e A l abama Supreme C o u r t i n Ex p a r t e P h i l l i p s , 
962 So. 2d 159 ( A l a . 2 0 0 6 ) , a d d r e s s e d w h e t h e r t h e 
e r r o n e o u s a d m i s s i o n o f t e s t r e s u l t s b a s e d on m i s s i n g 
l i n k s i n t h e c h a i n o f c u s t o d y f o r t h e s a m p l e s u s e d 
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f o r t h e t e s t was h a r m l e s s e r r o r , g i v e n t h e v i c t i m ' s 
t e s t i m o n y t h a t t h e d e f e n d a n t had s e x u a l l y a b u s e d 
h e r . The P h i l l i p s C o u r t , r e v e r s i n g t h i s C o u r t ' s 
h o l d i n g t h a t t h e e r r o r was h a r m l e s s , n o t e d t h a t 
' o v e r w h e l m i n g e v i d e n c e o f g u i l t does n o t r e n d e r 
p r e j u d i c i a l e r r o r h a r m l e s s . ' 962 So. 2d a t 165. The 
Supreme C o u r t t h e n w r o t e : 

"'Had t h e e v i d e n c e o f t h e c h l a m y d i a l 
i n f e c t i o n s been e x c l u d e d , t h e j u r y w o u l d 
have been p r o v i d e d e s s e n t i a l l y w i t h t h e 
o p p o s i n g v e r s i o n s o f D.M. and P h i l l i p s , and 
i f i t had f o u n d h i s v e r s i o n t o be more 
c r e d i b l e , o r even i f i t f o u n d i t s e l f u n a b l e 
i n t h e f i n a l a n a l y s i s t o d e t e r m i n e who was 
t e l l i n g t h e t r u t h , i t m i g h t have f o u n d 
i t s e l f u n a b l e t o a g r e e t h a t P h i l l i p s was 
g u i l t y b e y o n d a r e a s o n a b l e d o u b t ; i t t h e n 
c o u l d have r e t u r n e d a v e r d i c t o f n o t g u i l t y 
o r p e r h a p s have been d e a d l o c k e d , 
n e c e s s i t a t i n g a m i s t r i a l . A c c o r d i n g l y , we 
c a n n o t i g n o r e t h e p r o b a b l e e f f e c t on t h e 
j u r y o f t h e i n a d m i s s i b l e e v i d e n c e o f t h e 
c h l a m y d i a l i n f e c t i o n s o f b o t h D.M. and h e r 
m o t h e r . ' 

"962 So. 2d a t 165. 

"As t h e Alabama Supreme C o u r t c a u t i o n e d i n 
P h i l l i p s , we c a n n o t ' i g n o r e t h e p r o b a b l e e f f e c t ' on 
t h e j u r y o f t h e e r r o n e o u s a d m i s s i o n o f t h e e x t r e m e l y 
p r e j u d i c i a l t e s t r e s u l t s . T h i s i s e s p e c i a l l y t r u e i n 
t h i s c a s e g i v e n t h a t B r o o k s ' s f i r s t t r i a l ended i n 
a m i s t r i a l , a f t e r t h i s same e v i d e n c e was a d m i t t e d , 
b e c a u s e t h e j u r o r s were u n a b l e t o r e a c h a unanimous 
v e r d i c t on t h e sodomy c h a r g e s . " 

33 So. 3d a t 1276-77. 

U n l i k e t h e d e f e n d a n t i n B r o o k s , R e y n o l d s d i d n o t o b j e c t 

t o t h e a d m i s s i o n o f t h e t e s t i m o n y r e g a r d i n g t h e DNA t e s t 
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r e s u l t s o r t h e f o o t p r i n t a n a l y s i s . 1 8 We have r e v i e w e d t h e 

e v i d e n c e i n l i g h t o f t h e l a w s e t f o r t h above, and we f i n d t h a t 

i n c o n t r a s t t o t h e s i t u a t i o n i n B r o o k s , t h e S t a t e d i d p r e s e n t 

s u f f i c i e n t e v i d e n c e t h a t " t h e i n t e g r i t y o f t h e s a m p l e s was 

p r o t e c t e d f r o m t h e t i m e t h e y were c o l l e c t e d u n t i l t h e y were 

t e s t e d a t t h e l a b . " B r o o k s , s u p r a . See a l s o , Ex p a r t e M i l l s , 

[Ms. 1080350 , September 3, 2010] So. 3d , ( A l a . 

2010) ( f i n d i n g no p l a i n e r r o r i n t h e a d m i s s i o n o f s e v e r a l 

t a n g i b l e i t e m s o f e v i d e n c e as w e l l as f o r e n s i c - t e s t i n g r e s u l t s 

r e g a r d i n g t h o s e i t e m s b e c a u s e t h e r e was no i n d i c a t i o n t h a t t h e 

i t e m s had been t a m p e r e d w i t h o r a l t e r e d and M i l l s made no 

" ' s h o w i n g o f i l l w i l l , b a d f a i t h , e v i l m o t i v a t i o n , o r some 

e v i d e n c e o f t a m p e r i n g , ' " q u o t i n g Lee v. S t a t e , 898 So. 2d 790, 

847-48 ( A l a . C r i m . App. 2 0 0 1 ) ) . As s e t f o r t h a b ove, t h e r e was 

t e s t i m o n y e l i c i t e d r e g a r d i n g how t h e v a r i o u s t e s t s a m p l e s were 

c o l l e c t e d , s e a l e d , and m a i n t a i n e d . "Even i f t h e S t a t e f a i l e d 

t o p r o v i d e a t e x t b o o k c h a i n o f c u s t o d y , " F l o y d v. S t a t e [Ms. 

CR-05-0 935, September 28, 2007] So. 3d , ( A l a . 

C r i m . App. 2 0 0 7 ) , we f i n d t h e r e was s u f f i c i e n t e v i d e n c e t h a t 

1 8 B r o o k s ' s i n s u f f i c i e n t " c h a i n o f p r e d i c a t e " o b j e c t i o n was 
d e t e r m i n e d t o be s u f f i c i e n t t o p r e s e r v e h i s c h a l l e n g e t o t h e 
c h a i n o f c u s t o d y . 33 So. 3d a t 1271 n. 2. 
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t h e i t e m s were p r o p e r l y a u t h e n t i c a t e d by p r o o f o f an a d e q u a t e 

c h a i n o f c u s t o d y . 

X I I . 

R e y n o l d s a r g u e s t h a t t h e e v i d e n c e was i n s u f f i c i e n t t o 

s u s t a i n h i s c o n v i c t i o n s f o r r o b b e r y - m u r d e r u n d e r c o u n t s I I , 

I I I , and V, b e c a u s e , he c o n t e n d s , A d r i a n West was an 

a c c o m p l i c e t o t h e r o b b e r y and h e r t e s t i m o n y i m p l i c a t i n g him i n 

t h e r o b b e r y was n o t s u f f i c i e n t l y c o r r o b o r a t e d as r e q u i r e d by 

§ 12-21-222, A l a . Code 1975. ( R e y n o l d s ' s b r i e f , I s s u e X, a t 

79-83.) S p e c i f i c a l l y , R e y n o l d s m a i n t a i n s t h a t " w i t h o u t Ms. 

West's t e s t i m o n y , t h e r e was no c o n n e c t i o n b e tween [him] and 

t h e i t e m s a l l e g e d t o have been s t o l e n . " ( R e y n o l d s ' s b r i e f , a t 

80.) I n a r e l a t e d v e i n , R e y n o l d s a l s o a l l e g e s t h a t t h e 

c i r c u i t c o u r t e r r e d i n r e f u s i n g t o g i v e h i s r e q u e s t e d j u r y 

c h a r g e a d d r e s s i n g t h e n e c e s s i t y o f c o r r o b o r a t i n g an 

a c c o m p l i c e ' s t e s t i m o n y . ( R e y n o l d s ' s b r i e f , a t pp. 82-83.) 

A l t h o u g h R e y n o l d s d i d o b j e c t t o t h e c i r c u i t c o u r t ' s 

r e f u s a l t o g i v e h i s r e q u e s t e d j u r y c h a r g e on a c c o m p l i c e 

c o r r o b o r a t i o n , he d i d n o t move f o r a judgment o f a c q u i t t a l on 

t h e g r o u n d t h a t t h e a c c o m p l i c e ' s t e s t i m o n y had n o t been 
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s u f f i c i e n t l y c o r r o b o r a t e d . 1 9 A c c o r d i n g l y , we w i l l r e v i e w h i s 

c h a l l e n g e t o t h e s u f f i c i e n c y o f t h e e v i d e n c e on t h i s g r o u n d 

f o r p l a i n e r r o r o n l y . R u l e 45A, A l a . R. C r i m . P. See Marks v. 

S t a t e , 20 So. 3d 166, 172 ( A l a . C r i m . App. 2 0 0 8 ) . 

S e c t i o n 12-21-222, A l a . Code 1975, p r o v i d e s : 

"A c o n v i c t i o n o f a f e l o n y c a n n o t be had on t h e 
t e s t i m o n y o f an a c c o m p l i c e u n l e s s c o r r o b o r a t e d by 
o t h e r e v i d e n c e t e n d i n g t o c o n n e c t t h e d e f e n d a n t w i t h 
t h e c o m m i s s i o n o f t h e o f f e n s e , and s u c h 
c o r r o b o r a t i v e e v i d e n c e , i f i t m e r e l y shows t h e 
c o m m i s s i o n o f t h e o f f e n s e o r t h e c i r c u m s t a n c e s 
t h e r e o f , i s n o t s u f f i c i e n t . " 

We have h e l d : 

" F o r t h i s s e c t i o n [12-21-222, A l a . Code 1975,] 
t o a p p l y , i t must c l e a r l y a p p e a r t h a t t h e w i t n e s s i n 
q u e s t i o n i s an a c c o m p l i c e . S t e e l e v. S t a t e , 512 So. 
2d 142 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 512 So. 2d 142 
( A l a . 1 9 8 7 ) . The d e f e n d a n t b e a r s t h e b u r d e n o f 
s h o w i n g t h a t t h e w i t n e s s was an a c c o m p l i c e b e f o r e § 
12-22-222 can be i n v o k e d . M i l l e r v. S t a t e , 518 So. 
2d 801 ( A l a . C r . App. 1 9 8 7 ) , c e r t . d e n i e d , 518 So. 
2d 801 ( A l a . 1 9 8 8 ) . 

"An a c c o m p l i c e i s d e f i n e d as 'an a s s o c i a t e i n 
c r i m e ; a p a r t n e r o r p a r t a k e r i n g u i l t . ' Darden v.  
S t a t e , 12 A l a . App. 1 65, 1 67 , 68 So. 550, 551 
( 1 9 1 5 ) . 'The t e s t f o r d e t e r m i n i n g w h e t h e r a w i t n e s s 
i s an a c c o m p l i c e i s w h e t h e r he o r she c o u l d have 
been i n d i c t e d and c o n v i c t e d f o r t h e o f f e n s e c h a r g e d , 

1 9 A t t h e c l o s e o f t h e S t a t e ' s c a s e , R e y n o l d s moved f o r a 
j u d g m e n t o f a c q u i t t a l on t h e g r o u n d t h a t t h e S t a t e f a i l e d t o 
p r o v e a p r i m a f a c i e c a s e b e c a u s e , he a l l e g e d , t h e S t a t e ' s 
e v i d e n c e d i d n o t e s t a b l i s h t h e o f f e n s e o f i n t e n t i o n a l m u r d e r . 
( V o l . X I , R. 1470, 1 4 7 3 . ) 
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e i t h e r as p r i n c i p a l o r a c c e s s o r y . ' R u s s e l l v. S t a t e , 
365 So. 2d 343, 346 ( A l a . C r . App. 1 9 7 8 ) . Where a  
p e r s o n ' s p a r t i c i p a t i o n i n a c r i m e o r c o o p e r a t i o n  
w i t h t h e d e f e n d a n t i s m o t i v a t e d by f e a r , he i s n o t  
an a c c o m p l i c e . C u r r y v. S t a t e , 502 So. 2d 836, 842 
( A l a . C r . App. 1 9 8 6 ) , c e r t . d e n i e d , 502 So. 2d 836 

( A l a . 1 9 8 7 ) . " 

Gordon v. S t a t e , 611 So. 2d 453, 455 ( A l a . C r i m . App. 1 9 9 2 ) . 

(Emphasis added.) 

The S t a t e m a i n t a i n s t h a t A d r i a n West was n o t an 

a c c o m p l i c e and t h a t , t h e r e f o r e , t h e r e was no r e q u i r e m e n t t h a t 

h e r t e s t i m o n y be c o r r o b o r a t e d . 2 0 Under t h e f a c t s o f t h i s c a s e , 

we a g r e e . As a d d r e s s e d i n d e t a i l i n t h e f a c t s p o r t i o n o f t h i s 

o p i n i o n , A d r i a n West t e s t i f i e d t h a t she t o o k M e l i n d a M a r t i n ' s 

p u r s e and t h e M a r t i n s ' t e l e p h o n e b e c a u s e she was i n f e a r f o r 

h e r l i f e . A l t h o u g h West's t e s t i m o n y was c o n f l i c t i n g as t o 

w h e t h e r she knew t h a t R e y n o l d s p l a n n e d t o r o b t h e M a r t i n s when 

she d r o v e h im t o t h e i r h o u s e , she d i d n o t " a i d o r a b e t " 

R e y n o l d s i n t h e c o m m i s s i o n o f t h e r o b b e r y . I n d e e d , West 

t e s t i f i e d t h a t R e y n o l d s s t a b b e d h e r i n t h e arm when she t r i e d 

t o i n t e r v e n e . See § 13A-2-23, A l a . Code 1975. 

Even a s s u m i n g , w i t h o u t d e c i d i n g , t h a t West was an 

a c c o m p l i c e , we f i n d no p l a i n e r r o r i n t h e c i r c u i t c o u r t ' s 

2 0 A d r i a n West was c h a r g e d w i t h h i n d e r i n g t h e p r o s e c u t i o n . 
( V o l . V I I I , R. 1010-11.) 
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d e n i a l o f R e y n o l d s ' s m o t i o n f o r a judgment o f a c q u i t t a l 

b e c a u s e West's t e s t i m o n y r e g a r d i n g R e y n o l d s ' s c o m m i s s i o n o f 

t h e r o b b e r y was s u f f i c i e n t l y c o r r o b o r a t e d . See Green v. S t a t e , 

[Ms. CR-08-0352 , May 28 , 2010] So. 3d , ( A l a . C r i m . 

App. 2 0 1 0 ) , f o r a t h o r o u g h d i s c u s s i o n o f t h e a p p l i c a b l e l a w 

r e g a r d i n g t h e s u f f i c i e n c y o f c o r r o b o r a t i n g e v i d e n c e . 

As d i s c u s s e d , West s a i d t h a t R e y n o l d s o r d e r e d h e r t o t a k e 

M e l i n d a M a r t i n ' s p u r s e and t h e M a r t i n s ' c o r d l e s s t e l e p h o n e , 

and t h e n t o " g e t o u t . " F e a r i n g f o r h e r l i f e , West c o m p l i e d . 

She p u t t h e t e l e p h o n e and t h e p u r s e i n S a n d r a R o b e r t s ' s 

a u t o m o b i l e , w h i c h she and R e y n o l d s had b o r r o w e d e a r l i e r t h a t 

n i g h t . N e i t h e r t h e t e l e p h o n e n o r t h e p u r s e were f o u n d i n t h e 

M a r t i n s ' house d u r i n g t h e i n v e s t i g a t i o n . West t o l d t h e p o l i c e 

t h a t when t h e y a r r i v e d b a c k a t R e y n o l d s ' s f a t h e r ' s h o u s e , 

R e y n o l d s g o t money o u t o f M e l i n d a M a r t i n s ' s p u r s e t o p u r c h a s e 

d r u g s . S a n d r a R o b e r t s c o n f i r m e d t h a t a f t e r R e y n o l d s and West 

r e t u r n e d t o t h e R e y n o l d s ' s r e s i d e n c e , R e y n o l d s gave h e r money 

t o p u r c h a s e d r u g s . S a n d r a R o b e r t s a l s o t e s t i f i e d t h a t she 

l a t e r d i s c o v e r e d t h e c o r d l e s s t e l e p h o n e i n h e r a u t o m o b i l e . 

West t e s t i f i e d t h a t she and D o n a l d H a r v e y d i s p o s e d o f t h e 

b a s e f o r t h e t e l e p h o n e i n a wooded a r e a n e a r where t h e y b u r n e d 
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t h e c l o t h e s and M a r t i n ' s p u r s e . The i n v e s t i g a t o r s f o u n d t h e 

b u r n p i l e and r e c o v e r e d t h e t e l e p h o n e b a s e i n t h e a r e a 

d e s c r i b e d by West. B o t h t h e t e l e p h o n e b a s e and t h e c o r d l e s s 

r e c e i v e r were t h e same b r a n d as t h e t e l e p h o n e c o r d f o u n d l y i n g 

a c r o s s t h e bedroom f l o o r where t h e b o d i e s o f M e l i n d a and 

Savannah M a r t i n were d i s c o v e r e d . 

A c c o r d i n g l y , we f i n d t h a t t h e r e was s u f f i c i e n t 

c o r r o b o r a t i n g e v i d e n c e t o c o n n e c t R e y n o l d s t o t h e s t o l e n i t e m s 

and t o c o r r o b o r a t e West's t e s t i m o n y t h a t R e y n o l d s m u r d e r e d t h e 

v i c t i m s d u r i n g a r o b b e r y . A c c o r d i n g l y , we f i n d no p l a i n e r r o r 

i n t h e c i r c u i t c o u r t ' s d e n i a l o f t h e m o t i o n f o r a judgment o f 

a c q u i t t a l on t h e g r o u n d t h a t t h e p u r p o r t e d a c c o m p l i c e ' s 

t e s t i m o n y r e g a r d i n g t h e r o b b e r y was n o t s u f f i c i e n t l y 

c o r r o b o r a t e d . F u r t h e r m o r e , b e c a u s e West's t e s t i m o n y was 

s u f f i c i e n t l y c o r r o b o r a t e d , any e r r o r t h a t o c c u r r e d i n t h e 

c i r c u i t c o u r t ' s r e f u s a l t o g i v e R e y n o l d s ' s r e q u e s t e d j u r y 

c h a r g e r e g a r d i n g t h e n e c e s s i t y o f c o r r o b o r a t i n g a c c o m p l i c e 

t e s t i m o n y was h a r m l e s s . G a v i n v. S t a t e , 891 So. 2d 907, 975 n. 

30 ( A l a . C r i m . App. 2 0 0 3 ) , c e r t . d e n i e d , 891 So. 2d 998 ( A l a . 

2 0 0 4 ) , c e r t . d e n i e d , 543 U.S. 1123 ( 2 0 0 5 ) . 

X I I I . 
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R e y n o l d s a s s e r t s t h a t t h e c i r c u i t c o u r t f a i l e d t o c o n d u c t 

a r e a s o n a b l e i n q u i r y i n t o two i n s t a n c e s o f p o s s i b l e j u r o r 

m i s c o n d u c t . ( R e y n o l d s ' s b r i e f , I s s u e I X , a t 75-79.) The f i r s t 

a l l e g e d i n s t a n c e o f j u r o r m i s c o n d u c t i n v o l v e d p u r p o r t e d 

i m p r o p e r c o n t a c t b e tween one o r more j u r o r s and members o f t h e 

v i c t i m s ' f a m i l y d u r i n g t h e t r i a l . The s e c o n d a l l e g e d i n s t a n c e 

o f i m p r o p e r c o n t a c t o c c u r r e d when d e f e n s e w i t n e s s L t . Faye 

G a r y s u p p o s e d l y w i n k e d a t a j u r o r as L t . G a r y was l e a v i n g t h e 

w i t n e s s s t a n d . 

B e f o r e a d d r e s s i n g e a c h a l l e g a t i o n s e p a r a t e l y b e l o w , we 

w i l l s e t f o r t h t h e a p p l i c a b l e l a w . 

"'"Whether t h e r e has been a c o m m u n i c a t i o n w i t h 
a j u r o r and w h e t h e r i t has c a u s e d p r e j u d i c e a r e 
q u e s t i o n s o f f a c t t o be d e t e r m i n e d by t h e t r i a l 
c o u r t i n t h e e x e r c i s e o f sound d i s c r e t i o n . " ' 
B u r g e s s v. S t a t e , 827 So. 2d 134, 157 ( A l a . C r . 
App. 1 9 9 8 ) , q u o t i n g G a f f n e y v. S t a t e , 342 So. 2d 
403, 404 ( A l a . C r . App. 1 9 7 6 ) , c e r t . d e n i e d , 342 So. 
2d 404 ( A l a . 1 9 7 7 ) . I n d i s c u s s i n g c l a i m s i n v o l v i n g 
a l l e g e d j u r o r m i s c o n d u c t , we s a i d t h e f o l l o w i n g i n 
S i s t r u n k v. S t a t e , 596 So. 2d 644 ( A l a . C r . App. 
1 9 9 2 ) : 

" ' " I n t h e a b s e n c e o f any 
s h o w i n g t o t h e c o n t r a r y , we must 
assume t h a t t h e t r i a l j u d g e was 
s a t i s f i e d as t o t h e n a t u r e o f t h e 
c o n v e r s a t i o n w h i c h p a s s e d b etween 
t h e w i t n e s s and t h e j u r o r , and 
upon t h i s b a s i s d e c i d e d t h a t t h e 
a p p e l l a n t was n o t p r e j u d i c e d 
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t h e r e b y . Whether t h e r e has been a 
c o m m u n i c a t i o n w i t h a j u r o r and 
w h e t h e r i t has c a u s e d p r e j u d i c e 
a r e q u e s t i o n s o f f a c t t o be 
d e t e r m i n e d by t h e t r i a l c o u r t i n 
t h e e x e r c i s e o f so u n d d i s c r e t i o n . 
G a f f n e y v. S t a t e , A l a . C r . App., 
342 So. 2d 403, [ 1 9 7 6 ] , c e r t . 
d e n i e d , A l a . , 342 So. 2d 404 
(197[7] ). T h i s r u l i n g w i l l n o t 
be d i s t u r b e d i n t h e a b s e n c e o f a 
s h o w i n g o f abuse o f d i s c r e t i o n . " 

"'Cox v. S t a t e , 394 So. 2d 103, 105-06 
( A l a . C r . App. 1 9 8 1 ) . 

" ' I n H o l l a n d v. S t a t e , 588 So. 2d 543 
( A l a . C r . App. 1 9 9 1 ) , a c a s e i n v o l v i n g 
a l l e g e d j u r o r c o n t a m i n a t i o n , t h i s c o u r t 
r e v e r s e d b e c a u s e t h e t r i a l c o u r t u n d e r t o o k 
no i n q u i r y i n t o t h e c i r c u m s t a n c e s o f t h e 
a l l e g e d i m p r o p e r c o m m u n i c a t i o n . We o b s e r v e d 
t h a t 

"'"... I n c a s e s i n v o l v i n g 
j u r o r m i s c o n d u c t , a t r i a l c o u r t 
g e n e r a l l y w i l l n o t be h e l d t o 
have a b u s e d i t s d i s c r e t i o n 'where 
t h e t r i a l c o u r t i n v e s t i g a t e s t h e 
c i r c u m s t a n c e s u n d e r w h i c h t h e 
re m a r k was made, i t s s u b s t a n c e , 
and d e t e r m i n e s t h a t t h e r i g h t s o f 
t h e a p p e l l a n t were n o t p r e j u d i c e d 
by t h e r e m a r k . ' Bascom v. S t a t e , 
344 So. 2d 218, 222 ( A l a . C r . 
App. 1 9 7 7 ) . However, t h e t r i a l 
j u d g e has a d u t y t o c o n d u c t a 
' r e a s o n a b l e i n v e s t i g a t i o n o f 
i r r e g u l a r i t i e s c l a i m e d t o have 
been c o m m i t t e d ' b e f o r e he 
c o n c l u d e s t h a t t h e r i g h t s o f t h e 
a c c u s e d h a v e n o t b e e n 
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c o m p r o m i s e d . P h i l l i p s v. S t a t e , 
4 62 So. 2d 981 , 990 ( A l a . C r . 
App. 1 9 8 4 ) . " 

" ' H o l l a n d [v. S t a t e ] , 588 So. 2d [543,] 546 
[ ( A l a . C r . App. 1 9 9 1 ) ] . What c o n s t i t u t e s a 
" r e a s o n a b l e i n v e s t i g a t i o n o f i r r e g u l a r i t i e s 
c l a i m e d t o have been c o m m i t t e d " w i l l 
n e c e s s a r i l y d i f f e r i n e a c h c a s e . A 
s i g n i f i c a n t p a r t o f t h e d i s c r e t i o n e n j o y e d 
by t h e t r i a l c o u r t i n t h i s a r e a l i e s i n 
d e t e r m i n i n g t h e s c o p e o f t h e i n v e s t i g a t i o n 
t h a t s h o u l d be c o n d u c t e d . 

"'"... A f u l l e v i d e n t i a r y 
h e a r i n g a t w h i c h w i t n e s s e s and 
j u r o r s can be e x a m i n e d and c r o s s 
e x a m i n e d i s n o t r e q u i r e d . T i l l m a n  
[v. U n i t e d S t a t e s ] , 406 F.2d 
[ 9 3 0 ] [ a t ] 938 [ ( 5 t h C i r . 1 9 6 9 ) , 
v a c a t e d on o t h e r g r o u n d s , 395 
U.S. 830, 89 S.Ct. 2143, 23 
L.Ed.2d 742 ( 1 9 6 9 ) ] . The t r i a l 
j u d g e need n o t examine t h e j u r o r 
t o d e t e r m i n e i f t h a t j u r o r a d m i t s 
t o b e i n g p r e j u d i c e d b e f o r e 
g r a n t i n g a m i s t r i a l . " 

"'Woods v. S t a t e , 367 So. 2d 974, 980 ( A l a . 
C r . A p p . ) , r e v e r s e d on o t h e r g r o u n d s , 367 
So. 2d 982 ( A l a . 1 9 7 8 ) , p a r t i a l l y q u o t e d i n 
Cox v. S t a t e , 394 So. 2d 103, 105 ( A l a . C r . 
App. 1 9 8 1 ) . As l o n g as t h e c o u r t makes an 
i n q u i r y t h a t i s r e a s o n a b l e u n d e r t h e 
c i r c u m s t a n c e s , an a p p e l l a t e c o u r t s h o u l d 
n o t r e v e r s e s i m p l y b e c a u s e i t m i g h t have 
c o n d u c t e d a d i f f e r e n t o r a more e x t e n s i v e 
i n q u i r y . G e n e r a l l y , where t h e j u d g e p o l l s 
t h e j u r y and e a c h j u r o r i n d i c a t e s t h a t 
t h e r e has been no i m p r o p e r c o m m u n i c a t i o n , 
t h a t i s s u f f i c i e n t . See Ham v. S t a t e , 540 
So. 2d 805, 810 ( A l a . C r . App. 1 9 8 8 ) ; Ex 
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p a r t e Weeks, 456 So. 2d 404, 407 ( A l a . 
1 9 8 4 ) , c e r t . d e n i e d , 471 U.S. 1030, 105 
S.Ct. 2051, 85 L.Ed.2d 324 ( 1 9 8 5 ) . T h e r e i s 
no a b s o l u t e r e q u i r e m e n t t h a t a j u r o r 
a l l e g e d t o have r e c e i v e d an i m p r o p e r 
c o m m u n i c a t i o n be e x a m i n e d a p a r t f r o m t h e 
o t h e r j u r o r s . See S m i t h v. S t a t e , 432 So. 
2d 550 ( A l a . C r . App. 1 9 8 3 ) , and H o p k i n s v.  
S t a t e , 42 9 So. 2d 1146, 1152 ( A l a . C r . App. 
1983) ( w h e r e i n t h e j u r y was q u e s t i o n e d 
t o g e t h e r as a g r o u p ) . 

"'"[W]hen t h e t r i a l j u d g e 
a c t s p r o m p t l y t o i n v e s t i g a t e t h e 
c i r c u m s t a n c e s s u r r o u n d i n g t h e 
m a k i n g o f an i n h e r e n t l y 
p r e j u d i c i a l r e m a r k [ t o ] a 
v e n i r e m e m b e r , d e t e r m i n i n g 
s p e c i f i c a l l y w h e t h e r t h e r e m a r k 
was made and w h e t h e r t h e r e m a r k 
had a p r e j u d i c i a l e f f e c t on t h o s e 
who, u l t i m a t e l y s e l e c t e d t o s e r v e 
as j u r o r s , h e a r d i t , t h e r e i s no 
e r r o r i n t h e d e n i a l o f a m o t i o n 
f o r m i s t r i a l b a s e d on j u r y 
c o n t a m i n a t i o n . " H o l l a n d v. 
S t a t e , 588 So. 2d a t 548.' 

"596 So. 2d a t 648-49." 

Gamble v. S t a t e , 791 So. 2d 40 9, 432-33 ( A l a . C r i m . App. 

2 0 0 0 ) . See a l s o , T a y l o r v. S t a t e , 808 So. 2d 1148, 1173-74 

( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 808 So. 2d 1215 ( A l a . 2 0 0 1 ) , 

c e r t . d e n i e d , T a y l o r v. A l a b a m a , 534 U.S. 1086 ( 2 0 0 2 ) . 
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On O c t o b e r 25, 2007, t h r e e days a f t e r t h e p e n a l t y p h a s e 

o f t h e j u r y t r i a l c o n c l u d e d , d e f e n s e c o u n s e l f i l e d a w r i t t e n 

m o t i o n w i t h t h e c i r c u i t c o u r t r e q u e s t i n g t h e c o u r t t o c o n d u c t 

a " r e a s o n a b l e i n q u i r y " i n t o a l l e g a t i o n s t h a t one o r more o f 

t h e j u r o r s m i g h t have had i m p r o p e r c o n t a c t w i t h t h e v i c t i m s ' 

f a m i l y members on t h e f i r s t and t h e l a s t day o f t h e t r i a l . 

( V o l . I - I I , C. 198-213.) D e f e n s e c o u n s e l a t t a c h e d a f f i d a v i t s 

f r o m t h r e e o f R e y n o l d s ' s f a m i l y members, who s t a t e d t h a t t h e y 

had w i t n e s s e d t h e i m p r o p e r c o n t a c t , as w e l l as a f f i d a v i t s f r o m 

two o f h i s d e f e n s e c o u n s e l who had s p o k e n w i t h h i s r e l a t i v e s 

r e g a r d i n g t h e i m p r o p e r c o n t a c t . 

On O c t o b e r 31, 2007, t h e c i r c u i t c o u r t c o n d u c t e d a 

h e a r i n g t o i n v e s t i g a t e t h e a l l e g a t i o n s i n R e y n o l d s ' s m o t i o n . 

( V o l . X I I I , R. 2009-47.) The 2 j u r o r s who were t h e s u b j e c t o f 

R e y n o l d s ' s m o t i o n were p r e s e n t a t t h e h e a r i n g , as w e l l as t h e 

o t h e r 10 j u r o r s -- t h e c o u r t had r e q u e s t e d t h e r e m a i n i n g 

j u r o r s t o a t t e n d t h e h e a r i n g o u t o f an abundance o f c a u t i o n . 

D u r i n g t h e h e a r i n g , t h e c i r c u i t c o u r t i n d i v i d u a l l y 

q u e s t i o n e d t h e two j u r o r s who a l l e g e d l y had c o n t a c t w i t h t h e 

v i c t i m s ' f a m i l y . D e f e n s e c o u n s e l a l s o q u e s t i o n e d t h e two 

j u r o r s . ( V o l . X I I I , R. 2013-17; 2021-23.) B o t h j u r o r s 

143 



CR-07-0443 

t e s t i f i e d t h a t t h e y had n o t had c o n t a c t w i t h t h e v i c t i m s ' 

f a m i l y members. 

A f t e r t h e 2 j u r o r s were e x a m i n e d , t h e c o u r t i n d i v i d u a l l y 

q u e s t i o n e d e a c h o f t h e r e m a i n i n g 10 j u r o r s t o e n s u r e t h a t t h e 

j u r o r s had i n f a c t f o l l o w e d t h e c o u r t ' s i n s t r u c t i o n s and t h a t 

t h e r e had been no i n a p p r o p r i a t e c o n t a c t b e t w e e n t h e j u r o r s and 

v i c t i m s ' f a m i l y members. ( V o l . X I I I , R. 2026-2047.) A l l 10 

j u r o r s i n d i c a t e d t h a t t h e y had f o l l o w e d t h e c o u r t ' s 

i n s t r u c t i o n s and t h a t t h e y d i d n o t engage i n any i m p r o p e r 

c o n t a c t w i t h t h e v i c t i m s ' f a m i l y members. The c o u r t d i d n o t 

a l l o w R e y n o l d s ' s c o u n s e l t o q u e s t i o n t h e 10 j u r o r s b e c a u s e 

t h o s e j u r o r s were n o t t h e s u b j e c t o f R e y n o l d s ' s m o t i o n . 

A t t h e c o n c l u s i o n o f t h e h e a r i n g , t h e f o l l o w i n g o c c u r r e d : 

"[DEFENSE COUNSEL]: I t h i n k Y o u r Honor has 
c o n d u c t e d a r e a s o n a b l e i n v e s t i g a t i o n and a s k e d t h e 
j u r o r s . And a t t h i s p o i n t I c a n n o t p o i n t t o 
a n y t h i n g f r o m t h e s e j u r o r s t h a t w o u l d s u p p o r t j u r o r 
m i s c o n d u c t a t t h i s p o i n t . 

"THE COURT: B a s e d on t h e t e s t i m o n y o f t h e s e 
v a r i o u s p a r t i e s , t h e C o u r t makes a f i n d i n g t h a t no 
i m p r o p e r c o m m u n i c a t i o n has o c c u r r e d . " 

( V o l . X I I I , R. 2047.) 

As e v i d e n c e d f r o m t h e a b ove, R e y n o l d s a g r e e d t h a t t h e 

c i r c u i t c o u r t had c o n d u c t e d a r e a s o n a b l e i n v e s t i g a t i o n and 
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t h a t t h e r e was no e v i d e n c e o f j u r o r m i s c o n d u c t . Thus, h i s 

a l l e g a t i o n o f e r r o r i s s u b j e c t t o p l a i n - e r r o r r e v i e w o n l y . 

R u l e 45A, A l a . R . A p p . P . We have r e v i e w e d t h e r e c o r d i n l i g h t 

o f t h e p r i n c i p l e s a d d r e s s e d i n Gamble, s u p r a , and we f i n d no 

e r r o r , p l a i n o r o t h e r w i s e , i n t h e e x t e n t o f t h e c o u r t ' s 

i n q u i r y i n t o t h e a l l e g e d j u r o r m i s c o n d u c t o r i n t h e c o u r t ' s 

c o n c l u s i o n t h a t t h e e v i d e n c e d i d n o t s u p p o r t a f i n d i n g o f 

j u r o r m i s c o n d u c t . Thus, R e y n o l d s i s due no r e l i e f on t h i s 

a l l e g a t i o n . 

B. 

D u r i n g t h e d e f e n s e ' s c a s e a t t h e g u i l t - p h a s e o f t h e 

t r i a l , one o f R e y n o l d s ' s d e f e n s e c o u n s e l i n f o r m e d t h e c i r c u i t 

c o u r t t h a t an a t t o r n e y , who p r a c t i c e d b e f o r e t h e c o u r t and who 

was i n t h e a u d i e n c e , had t o l d d e f e n s e c o u n s e l t h a t he had 

o b s e r v e d L t . Faye G a r y w i n k a t a j u r o r as L t . G a r y l e f t t h e 

w i t n e s s s t a n d f o l l o w i n g h e r t e s t i m o n y i n t h e d e f e n s e ' s c a s e . 2 1 

( V o l . X I , R. 1541.) When t h e c o u r t a s k e d t h e a t t o r n e y what he 

had s e e n , t h e a t t o r n e y s t a t e d t h a t he saw L t . G a r y w i n k a t 

2 1 R e y n o l d s ' s c o u n s e l i n i t i a l l y t o l d t h e c o u r t t h a t two 
a t t o r n e y s who were i n t h e a u d i e n c e t o l d h i m t h a t t h e y h a d 
w i t n e s s e d t h e o c c u r r e n c e ; however, t h e r e m a i n d e r o f t h e 
d i s c u s s i o n f o c u s e d on o n l y one o f t h e a t t o r n e y s . T h e r e was no 
f u r t h e r m e n t i o n o f t h e o t h e r a t t o r n e y o r any o t h e r a u d i e n c e 
member who m i g h t have w i t n e s s e d t h e o c c u r r e n c e . 
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e i t h e r " t h e j u r o r on t h e end r i g h t t h e r e " o r " P J , " who was t h e 

c o u r t ' s i n v e s t i g a t o r . 2 2 ( X I , R. 1541-42.) The S t a t e c o u n t e r e d 

t h a t t h e p e r s o n L t . G a r y g e s t u r e d t o was R oger D a l e , a Gadsden 

p o l i c e i n v e s t i g a t o r . ( V o l . X I , R. 1 5 4 3 ; R. 1472.) The c o u r t 

t h e n c o n d u c t e d a h e a r i n g on t h e m a t t e r . 

D u r i n g t h e h e a r i n g , t h e a t t o r n e y t e s t i f i e d t h a t as L t . 

G a r y l e f t t h e w i t n e s s s t a n d , G a r y " w i n k e d o v e r i n t h e 

d i r e c t i o n o f t h e l a s t j u r o r , and t h e j u r o r -- she gave h e r 

t h e heads up l i k e she saw h e r and s a i d 'Hey.'" ( V o l . X I , R. 

1546.) I n r e s p o n s e t o q u e s t i o n s p r o p o u n d e d by t h e S t a t e , t h e 

a t t o r n e y a d m i t t e d t h a t i t was p o s s i b l e t h a t L t . G a r y was 

g e s t u r i n g t o h e r c o - w o r k e r D e t e c t i v e R oger D a l e who, f r o m t h e 

i n f e r e n c e i n t h e r e c o r d , was s i t t i n g n e a r t h a t end o f t h e j u r y 

box. ( V o l . X I , R. 1546-47.) 

The C o u r t t h e n c o n d u c t e d an e x a m i n a t i o n o f t h e j u r o r L t . 

G a r y s u p p o s e d l y w i n k e d a t . ( V o l . X I , R. 1548-1449.) The j u r o r 

t e s t i f i e d t h a t she d i d n o t know L t . Faye G a r y and t h a t L t . 

G a r y d i d n o t w i n k a t h e r . ( V o l . X I , R. 1548-49.) The j u r o r 

2 2The p e r s o n r e f e r r e d t o as " P J " was s u b s e q u e n t l y r e f e r r e d 
t o as Mr. P r u i t t , who was i n t r o d u c e d as t h e c o u r t ' s 
i n v e s t i g a t o r a t t h e b e g i n n i n g o f t h e t r i a l . ( V o l . 5, R. 453.) 
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s t a t e d t h a t she t h o u g h t L t . G a r y m i g h t have w i n k e d a t 

"somebody o v e r t h e r e b e h i n d " h e r . ( V o l . X I , R. 1548-49.) 

A f t e r t h e e x a m i n a t i o n s o f t h e a t t o r n e y and p e r t i n e n t 

j u r o r , t h e c o u r t f o u n d no e v i d e n c e o f i n a p p r o p r i a t e c o n d u c t 

b e tween G a r y and t h e j u r o r . ( V o l . X I , R. 1549.) R e y n o l d s d i d 

n o t o b j e c t t o t h e manner o f t h e c o u r t ' s i n q u i r y i n t o t h e 

m a t t e r , n o r d i d he o b j e c t t o t h e c o u r t ' s f i n d i n g s . 

A p p l y i n g t h e p r i n c i p l e s d i s c u s s e d i n Gamble, s u p r a , t o 

t h e f a c t s p e r t a i n i n g t o t h i s i s s u e , we f i n d no e r r o r , p l a i n o r 

o t h e r w i s e , i n t h e e x t e n t o f t h e c o u r t ' s i n q u i r y i n t o t h e 

a l l e g e d j u r o r m i s c o n d u c t o r i n t h e c o u r t ' s c o n c l u s i o n t h a t t h e 

e v i d e n c e d i d n o t s u p p o r t a f i n d i n g o f j u r o r m i s c o n d u c t . 

R e y n o l d s i s due no r e l i e f on t h i s a l l e g a t i o n . 

X I V . 

R e y n o l d s c o n t e n d s t h a t h i s c a p i t a l - m u r d e r c o n v i c t i o n s 

must be r e v e r s e d b e c a u s e , he c l a i m s , t h e p r o s e c u t o r i m p r o p e r l y 

i m p e a c h e d h i s t r i a l t e s t i m o n y w i t h h i s p o s t - M i r a n d a 2 3 s i l e n c e , 

i n v i o l a t i o n o f D o y l e v. O h i o , 426 U.S. 610 ( A l a . 1 9 7 6 ) , and 

i t s p r o g e n y . ( R e y n o l d s ' s b r i e f , I s s u e I , a t 7-17, R e y n o l d s ' s 

r e p l y b r i e f , I s s u e I , a t pp. 1-12.) 

2 3 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966) . 
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The p r o s e c u t o r ' s q u e s t i o n s and comments c a n n o t be 

c o n s i d e r e d i n t h e a b s t r a c t b u t must be c o n s i d e r e d i n t h e 

c o n t e x t i n w h i c h t h e y o c c u r r e d . Brown v. S t a t e , 11 So. 3d 866, 

909 ( A l a . C r i m . App. 2 0 0 7 ) , a f f ' d , 11 So. 3d 993 ( A l a . 2 0 0 8 ) , 

c e r t . d e n i e d , U.S. , 129 S.Ct. 2864 ( 2 0 0 9 ) . 

A c c o r d i n g l y , b e f o r e a d d r e s s i n g R e y n o l d s ' s c o n t e n t i o n , we w i l l 

a d d r e s s t h e c o n t e x t i n w h i c h t h e q u e s t i o n s / c o m m e n t s o c c u r r e d . 

D u r i n g t h e S t a t e ' s c a s e , G a d s d e n P o l i c e I n v e s t i g a t o r 

S c o t t L u m p k i n t e s t i f i e d r e g a r d i n g h i s i n v o l v e m e n t i n t h e 

i n v e s t i g a t i o n . D u r i n g d e f e n s e c o u n s e l ' s c r o s s - e x a m i n a t i o n o f 

L u m p k i n , t h e f o l l o w i n g o c c u r r e d : 

"Q. [DEFENSE COUNSEL] : And you p i c k e d up M i c h a e l 
R e y n o l d s [on] Sunday, i s t h a t r i g h t , May 2 5 t h [ t h e 
day t h e m u r d e r s were d i s c o v e r e d ] ? 

"A. [LUMPKIN]: He was p i c k e d up Sunday. I 
w a s n ' t p r e s e n t . 

"Q: [DEFENSE COUNSEL]: Oh, you d i d n ' t p i c k h i m 
up? 

"A. [LUMPKIN]: No s i r . 

"Q. [DEFENSE COUNSEL]: D i d you t a l k t o h i m 
Sunday? 

"A. [LUMPKIN]: No, s i r . " 

( V o l . I X , R. 1230.) 
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T h e r e was no o t h e r t e s t i m o n y i n t h e S t a t e ' s c a s e 

r e g a r d i n g t h e c i r c u m s t a n c e s o f R e y n o l d s ' s a r r e s t . 

As a d d r e s s e d i n d e t a i l i n t h e f a c t s p o r t i o n o f t h i s 

o p i n i o n , R e y n o l d s c l a i m e d on d i r e c t e x a m i n a t i o n t h a t he h a d 

n o t h i n g t o do w i t h t h e r o b b e r y and m u r d e r s o f t h e v i c t i m s . 

A l t h o u g h R e y n o l d s d i d n o t deny b e i n g a t t h e M a r t i n r e s i d e n c e 

a f t e r t h e c r i m e s , he t e s t i f i e d t h a t he went t h e r e o n l y t o 

c o v e r up any e v i d e n c e i n d i c a t i n g t h a t h i s g i r l f r i e n d was 

p r e s e n t when t h e c r i m e s t o o k p l a c e . 

On d i r e c t e x a m i n a t i o n , d e f e n s e c o u n s e l a s k e d R e y n o l d s 

w h e t h e r he c o n t a c t e d t h e p o l i c e a f t e r he f o u n d h i s f r i e n d 

C h a r l e s M a r t i n l y i n g i n a p o o l o f b l o o d on t h e f l o o r . ( V o l . 

X I , R. 1572.) R e y n o l d s a d m i t t e d t h a t he d i d n o t c a l l t h e 

p o l i c e ; i n s t e a d , he went i n s i d e t h e h o u s e , s t e p p e d o v e r t h e 

b l o o d y b o d y o f C h a r l e s M a r t i n and w a l k e d t o t h e b a c k o f t h e 

h o u s e , where he d i s c o v e r e d M e l i n d a M a r t i n l y i n g i n a b l o o d y 

heap i n t h e bedroom. R e y n o l d s t e s t i f i e d t h a t a f t e r he 

d e t e r m i n e d t h a t he c o u l d n o t t h o r o u g h l y w i p e down a l l t h e 

s u r f a c e s i n t h e h o u s e , he d e c i d e d t o douse C h a r l e s and M e l i n d a 

M a r t i n ' s b o d i e s and t h e i n t e r i o r o f t h e i r h o u s e w i t h 

g a s o l i n e , l i g h t t h e g a s o l i n e , and t h e n l e a v e t h e s c e n e . 
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D u r i n g t h e S t a t e ' s c r o s s - e x a m i n a t i o n o f R e y n o l d s , t h e 

p r o s e c u t o r p r o b e d R e y n o l d s ' s v e r s i o n o f what h a p p e n e d i n t h e 

h o u r s b e f o r e t h e m u r d e r . S p e c i f i c a l l y , t h e p r o s e c u t o r 

q u e s t i o n e d R e y n o l d s a b o u t h i s c l a i m t h a t A d r i a n West and 

S a n d r a R o b e r t s h a d l e f t t h e R e y n o l d s ' s h o use t o g e t h e r t o go 

g e t more d r u g s . D u r i n g t h i s l i n e o f q u e s t i o n i n g , t h e f o l l o w i n g 

e x c h a n g e o c c u r r e d : 

"Q. [PROSECUTOR]: So you p u t M a r c i e [ A d r i a n 
West] i n i t and you p u t S a n d r a [ R o b e r t s ] i n i t 
t o g e t h e r ; i s t h a t r i g h t ? 

"A. [REYNOLDS]: Y e s . 

"Q. [PROSECUTOR]: And you a l s o p u t D i n o [ D o n a l d 
H a r v e y ] i n y o u r s t o r y ; i s t h a t r i g h t ? 

"A. [REYNOLDS]: T h a t ' s where I t o l d them t o go 
g e t t h e d r u g s . 

"Q. [PROSECUTOR]: So D i n o [ D o n a l d H a r v e y ] i s i n 
t h e p i c t u r e and S a n d r a i s i n t h e p i c t u r e . R i g h t  
a f t e r t h i s h a p p e n e d you were i n t e r v i e w e d by t h e  
p o l i c e , w e r e n ' t you? 

"A. [REYNOLDS]: T h a t m o r n i n g , t h e n e x t m o r n i n g . 

"Q. [PROSECUTOR]: And you made a s t a t e m e n t t o  
them, d i d you n o t ? 

"A. [REYNOLDS]: Y e s . I d o n ' t know a b o u t a  
s t a t e m e n t . They t a l k e d t o me and a s k e d me some  
q u e s t i o n s , and I a n s w e r e d a few. 

"Q. [PROSECUTOR]: You a n s w e r e d t h o s e q u e s t i o n s ,  
r i g h t ? 
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"A. [REYNOLDS]: I a n s w e r e d some, y e s . 

"Q. [PROSECUTOR]: A nd you t o l d them t h a t M a r c i e 
[ A d r i a n West] h a d l e f t a nd come b a c k a n d s a i d t h a t 
[ C h a r l e s M a r t i n ] was dead? 

"A. [REYNOLDS]: No, I d i d n ' t t e l l them t h a t . 

"Q. [PROSECUTOR]: Oh, you d i d n ' t t e l l them t h a t . 
And you t o l d them t h a t you saw M e l i n d a ' s body on t h e 
f l o o r a nd you f e l l a c r o s s i t ? 

"A. [REYNOLDS]: No. 

"Q. [PROSECUTOR]: W e l l , you t o l d them t h a t you 
t o o k some g a s o l i n e and d o u s e d t h e s e f o l k s ' b o d i e s 
and t r i e d t o s e t them on f i r e t h a t n i g h t , d i d n ' t 
you? 

"A. [REYNOLDS]: No. B u t I w i s h I d i d . 

"Q. [PROSECUTOR]: You w i s h you h a d . You w i s h 
you h a d made up t h i s s t o r y t h e n , r i g h t ? 

"A. [REYNOLDS]: No. 

"Q. [PROSECUTOR]: No. You h a d t o w a i t u n t i l you 
ha d a l l t h e p i e c e s o f y o u r p u z z l e t o make y o u r s t o r y 
up, d i d n ' t you? 

"A. [REYNOLDS]: No. 

"Q. [PROSECUTOR]: You w a i t e d — have you e v e r 
t o l d a n y body — has anybody, y o u r l a w y e r s o r you o r 
anybody e l s e -¬

"[DEFENSE COUNSEL]: I o b j e c t , Y o u r Honor. 
"Q. [PROSECUTOR]: — e v e r t o l d t h i s s t o r y -¬
"[DEFENSE COUNSEL]: I o b j e c t . 
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"THE COURT: One a t a t i m e . 

"[DEFENSE COUNSEL]: He c a n n o t r e v e a l t h e 
a t t o r n e y - c l i e n t p r i v i l e g e . 

"Q. [PROSECUTOR]: I'm n o t t a l k i n g a b o u t 
p r i v i l e g e . I w a s n ' t a s k i n g a b o u t p r i v i l e g e d 
i n f o r m a t i o n . 

"THE COURT: S u s t a i n e d as t o t h e i s s u e o f what he 
t o l d h i s l a w y e r . R e p h r a s e y o u r q u e s t i o n . 

"Q. [PROSECUTOR]: I w a s n ' t a s k i n g you what you 
t o l d y o u r l a w y e r . I was a s k i n g you what you t o l d 
t h e p o l i c e o r anybody e l s e a b o u t what h a p p e n e d t h a t 
n i g h t . You h a d t o have a l l t h e p i e c e s o f y o u r 
p u z z l e t o g e t h e r f i r s t , d i d n ' t you? 

"A. [REYNOLDS]: I d o n ' t u n d e r s t a n d . 

"Q. [PROSECUTOR]: Have you e v e r d i r e c t e d a n y body 
o r have you p e r s o n a l l y e v e r t o l d t h a t s t o r y t h a t we 
h e a r d i n t h i s c o u r t r o o m T u e s d a y , f o r t h e f i r s t t i m e , 
t o a n y body e l s e any t i m e -¬

[DEFENSE COUNSEL]: Y o u r Honor, I o b j e c t t o t h a t 
q u e s t i o n . He has g o t t h e r i g h t t o r e m a i n s i l e n t . 

[PROSECUTOR]: N o t t o y o u r l a w y e r . 

"A. [REYNOLDS]: A f t e r I was i n c a r c e r a t e d . 

"[DEFENSE COUNSEL]: E x c u s e me, M i c h a e l . Y o u r 
Honor, I a s k f o r a r u l i n g on my o b j e c t i o n . I t h i n k 
t h a t q u e s t i o n he a s k e d i s o b j e c t i o n a b l e , b e c a u s e Mr. 
R e y n o l d s has a r i g h t t o r e m a i n s i l e n t . He d o e s n ' t 
have t o t e l l t h i s C o u r t o r any b o d y - ¬

"[PROSECUTOR]: He d o e s n ' t have a r i g h t t o r e m a i n 
s i l e n t . He i s on t h e s t a n d . 

"THE COURT: A s k y o u r n e x t q u e s t i o n . 
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"Q. [PROSECUTOR]: You c o u l d have s o l v e d t h i s 
w h o l e c r i m e , c o u l d n ' t you? 

"A [REYNOLDS]: I s h o u l d have t o l d them a t t h e  
b e g i n n i n g o f t h i s what h a p p e n e d . " 

( V o l . X I , 1 5 8 9 - 9 2 . ) ( E m p h a s i s added.) 

The c r o s s - e x a m i n a t i o n c o n t i n u e d , and t h e f o l l o w i n g 

o c c u r r e d : 

"Q. [PROSECUTOR]: The gas c a n t h a t you p i c k e d up 
and u s e d t h a t n i g h t t h a t ' s g o t S a vannah's b l o o d 
m i x e d on t h a t h a n d l e -¬

"A. [REYNOLDS]: I d i d f a l l on t h e b e d t h a t she 
was on, t h e y s a i d . 

"Q. [PROSECUTOR]: A n o t h e r p i e c e o f t h e p u z z l e 

t h a t you f i l l e d i n f o r u s , s i r . We a p p r e c i a t e t h a t . 

"A. [REYNOLDS]: Y o u ' r e welcome. 

"Q. [PROSECUTOR]: And you d i d n ' t have t h a t p i e c e 
u n t i l a l l t h e e v i d e n c e came i n , d i d you? D i d you? 

"A. [REYNOLDS]: I t ' s t h e t r u t h . 

"Q. [PROSECUTOR]: L e t me a s k you s o m e t h i n g . The  
f i r s t t i m e t h e p o l i c e t a l k e d t o you a b o u t t h i s , you  
d i d n ' t know a n y t h i n g a b o u t i t ; i s t h a t r i g h t ? 

"A. [REYNOLDS]: T h a t ' s r i g h t . 

"Q. [PROSECUTOR]: Then you f i n d o u t , w e l l , 
[ A d r i a n West] has t o l d what happened. So d i d n ' t you 
c o n c l u d e t h e n t h a t I have g o t t o p u t [West] i n i t 
some k i n d o f way, r i g h t ? T h a t ' s what you t h o u g h t , 
d i d n ' t you? 

"A. [REYNOLDS]: No. 
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"Q. [PROSECUTOR]: I have g o t t o b r i n g [ A d r i a n 
West] i n t h e p i c t u r e b e c a u s e h e r b l o o d i s o v e r 
t h e r e ? 

"A. [REYNOLDS]: No 

"Q. [PROSECUTOR]: And t h e d i s t r i c t a t t o r n e y has 
a l r e a d y t o l d my l a w y e r s t h a t t h e y have g o t h e r b l o o d 
on t h e s c e n e . So you know [ A d r i a n West] i s t h e r e , 
r i g h t , r i g h t ? You knew t h a t , d i d n ' t you? 

"A. [REYNOLDS]: I knew she was s a y i n g t h i s and 
t e l l i n g me t h i s t o b e g i n w i t h , what t h e y t o l d me 
a f t e r I a s k e d f o r an a t t o r n e y . They n e v e r come b a c k 
and t a l k e d t o me a g a i n a b o u t i t . 

"Q. [PROSECUTOR]: I'm n o t a s k i n g a b o u t y o u r 
l a w y e r . L i s t e n t o me. 

"A. [REYNOLDS]: Okay. 

"Q. [PROSECUTOR]: You knew t h a t [ A d r i a n West] 
c o u l d have b e e n p r o v e n t o be on t h a t s c e n e ; am I 
r i g h t a b o u t t h a t ? 

"A. [REYNOLDS]: Y e s , t h a t ' s c o r r e c t . 

"Q. [PROSECUTOR]: And you knew, d i d n ' t you — 
once you f o u n d o u t a b o u t what S a n d r a [ R o b e r t s ] h a d 
t o s a y , you knew you h a d t o p u t h e r i n t h e p i c t u r e 
some k i n d o f way t o t r y t o d i r t y h e r up t o o , d i d n ' t 
you? 

"A. [REYNOLDS]: She was a t my dad's h o u s e . She 
was my dad's g i r l f r i e n d . 

"Q. [PROSECUTOR]: And you know what she was 
s a y i n g a b o u t what h a p p e n e d t h a t n i g h t . So she h a d 
t o be i n t h e p i c t u r e . She h a d t o be g u i l t y o f 
s o m e t h i n g . So she l e a v e s w i t h [ A d r i a n W e s t ] ; i s n ' t 
t h a t r i g h t ? T h a t ' s t h e o t h e r p a r t o f y o u r l i e , 
r i g h t . Y o u r s t o r y . I'm s o r r y . 
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(R. V o l . X I , R. 1 5 9 5 - 9 7 . ) ( E m p h a s i s added.) 

The p r o s e c u t o r c o n t i n u e d t o c r o s s - e x a m i n e R e y n o l d s as t o 

how h i s v e r s i o n o f what h a p p e n e d d o v e t a i l e d w i t h t h e S t a t e ' s 

e v i d e n c e , d u r i n g w h i c h t h e f o l l o w i n g t r a n s p i r e d : 

"Q. [PROSECUTOR]: Don't you have any p i t y , any 
s e n s e o f l o s s f o r t h i s so c a l l e d g ood f r i e n d o f 
y o u r s , Chuck, l y i n g on t h e f l o o r b l e e d i n g o u t h i s 
l i f e when you w a l k e d t h r o u g h t h e r e ? 

"A. [ R e y n o l d s ] : Y e s . T h a t ' s why I d o n ' t  
u n d e r s t a n d why I'm on t r i a l h e r e and n o t t h e p e o p l e 
who d i d i t . 

"Q. [PROSECUTOR]: And who was t h a t a g a i n ? 

"A. [REYNOLDS] : I d o n ' t b e l i e v e I c a n s a y  
n o t h i n g a b o u t t h a t . 

"Q. [PROSECUTOR]: You d o n ' t know — you s a i d 
t h a t [ A d r i a n West] came b a c k and t o l d you she was 
t r y i n g t o h e l p somebody when she g o t s t a b b e d , 
a c c o r d i n g t o y o u . 

"A. [REYNOLDS]: Y e s . 

"Q. [PROSECUTOR]: So she h a d n ' t e v e n c o m m i t t e d 
a c r i m e , r i g h t ? A l l she d i d was t r y t o h e l p 
somebody. 

"A. [REYNOLDS]: T h a t ' s what she s a i d . 

"Q. [PROSECUTOR]: And a l l she has t o l d you i s 
she was t r y i n g t o h e l p somebody and y o u ' r e g o i n g 
o v e r t h e r e t r y i n g t o b u r n up a h o u s e ? 

"A. [REYNOLDS]: I was g o i n g t o p r o t e c t h e r . 

"Q. [PROSECUTOR]: P r o t e c t h e r f r o m what? 
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"A. [REYNOLDS]: She was i n t h e h o u s e . 

"Q. [PROSECUTOR]: She h a d n ' t done a n y t h i n g 
a c c o r d i n g t o y o u . " 

( V o l . X I , R. 1 5 9 7 - 9 8 . ) ( E m p h a s i s added.) 

A s h o r t t i m e l a t e r i n t h e c r o s s - e x a m i n a t i o n , t h e 

p r o s e c u t o r showed R e y n o l d s a p i c t u r e o f C h a r l e s M a r t i n ' s b o d y 

and t h e f o l l o w i n g e x c h a n g e t o o k p l a c e : 

"Q. [PROSECUTOR]: I s t h a t t h e way he l o o k e d t h e 
l a s t t i m e you saw him? 

"A. [REYNOLDS]: I b e l i e v e s o . 

"Q. [PROSECUTOR]: And you d i d t h a t t o h i m t o o , 
d i d n ' t y o u . 

"A. [REYNOLDS]: No, I d i d n ' t 

"Q. [PROSECUTOR]: Why d o n ' t you f e e l s o r r y ? 

"A. [REYNOLDS]: I do. I have b e e n i n j a i l f o u r  
a n d a h a l f y e a r s , s i t t i n g i n j a i l c e l l . And i t ' s  
b e e n — i t ' s w e i g h e d h e a v y . I s h o u l d n ' t have n e v e r  
-- he was my f r i e n d , and I t r i e d t o c o v e r i t up. I 
done l o s t my s o n and my f a m i l y and them." 

( V o l . X I , R. 1603.) 

The f o l l o w i n g c o l l o q u y o c c u r r e d t o w a r d t h e e n d o f t h e 

c r o s s - e x a m i n a t i o n : 

"Q. [PROSECUTOR]: Mr. R e y n o l d s , you a r e a s k i n g 
t h i s j u r y t o b e l i e v e t h i s s t o r y t o d a y ; i s t h a t 
r i g h t ? 

"A. [REYNOLDS]: I t ' s t h e t r u t h . 
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"Q. [PROSECUTOR]: You a r e a t r u t h f u l p e r s o n , 
r i g h t ? You t e l l t h e t r u t h ? 

"A. [REYNOLDS]: I do. 

II 

"Q. [PROSECUTOR]: ... You a r e s a y i n g t h a t 
[ A d r i a n West] t o l d you t h a t somebody e l s e d i d i t b u t 
she n e v e r d i d t e l l you who, r i g h t ? 

"A. [REYNOLDS]: She s a i d she was t r y i n g t o s t o p 
them. 

"Q. [PROSECUTOR]: T r y i n g t o s t o p them, whoever 
t h e y a r e ? 

"A. [REYNOLDS]: Y e s . 

"Q. [PROSECUTOR]: And you n e v e r g o t h e r t o t e l l 
you who i t was? 

"A. REYNOLDS]: No. She was d i s t r a u g h t o u t t h e r e . 
She t o l d me she d i d n ' t e v e n want t o t h i n k a b o u t i t . 

"Q. [PROSECUTOR]: Uh-huh. And you d i d n ' t f e e l  
any n e e d t o t e l l t h e p o l i c e t h a t i n y o u r i n t e r v i e w ? 

"A. [REYNOLDS]: I was p r o t e c t i n g h e r . I went as 
f a r as t r y i n g t o b u r n i t down. I mean --

"  

"Q. [PROSECUTOR]: T h a t ' s what you t h o u g h t ; I 

w o u l d j u s t b u r n t h e house down? 

"A. [REYNOLDS]: Y e s . 
"Q. [PROSECUTOR]: R a t h e r t h a n t r y i n g t o f i n d t h e 

ones t h a t r e a l l y d i d i t ? 
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"A. [REYNOLDS]: I n s t e a d o f t y i n g t o w i p e i t 
down. 

"  

"Q. [PROSECUTOR]: You s a y you j u s t w i s h you h a d  
t o l d t h e t r u t h ? 

"A. [REYNOLDS]: I s h o u l d h a v e . 

"Q. [PROSECUTOR]: You've t h o u g h t a b o u t t h a t more  
t h a n o n c e , r i g h t ? 

"A. [REYNOLDS]: A l o t . 

"Q. [PROSECUTOR]: How many t i m e s o v e r t h e l a s t  
f o u r y e a r s have you t h o u g h t a b o u t t h a t ? 

"A. [REYNOLDS]: A w h o l e l o t . 

"Q. [PROSECUTOR]: The f i r s t t i m e you have done 
i t i s i n t h i s c o u r t r o o m ; i s t h a t r i g h t ? 

"A. [REYNOLDS]: I have t a l k e d t o my a t t o r n e y 
a b o u t i t . 

"Q. [PROSECUTOR]: I d o n ' t mean w i t h y o u r 
a t t o r n e y s . The f i r s t t i m e you have come t o any 
a u t h o r i t i e s s i n c e -¬

"A. [REYNOLDS]: Y e s , T h i s i s t h e f i r s t t i m e  
s i n c e t h i s h a p p e ned, s i n c e I a s k e d f o r an a t t o r n e y  
t h a t t h e d i s t r i c t a t t o r n e y o r t h e p o l i c e o r anybody  
has e v e r a s k e d me. 

"[PROSECUTOR]: T h a t ' s a l l . " 

( V o l . X I , 1 6 0 5 - 0 9 . ) ( E m p h a s i s added.) 

D e f e n s e c o u n s e l a r g u e d d u r i n g a p o r t i o n o f t h e c l o s i n g 

a r gument t h a t t h e j u r y ' s d e c i s i o n t u r n e d s o l e l y on a 
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c r e d i b i l i t y q u e s t i o n as b e t w e e n A d r i a n West and R e y n o l d s . 

S p e c i f i c a l l y , d e f e n s e c o u n s e l a r g u e d : 

" [ N ] o n e o f t h e o t h e r t e s t i m o n y o r t h e e v i d e n c e t h e y 
p u t on d i s p u t e s what Mr. R e y n o l d s has t o l d y o u . 
None o f i t . None o f i t p o i n t s t o h i m and s a y s t h a t 
c a n ' t be t r u e . Y o u ' r e a l i a r b e c a u s e o f t h i s and 
t h i s a n d t h i s , b e c a u s e o f t h i s d o c t o r o r t h i s DNA 
e x p e r t o r b e c a u s e o f t h i s f i n g e r p r i n t guy. None o f 
i t . None o f i t . You w o u l d t h i n k a d ay and a h a l f 
o f t h a t e v i d e n c e w o u l d show s o m e t h i n g . " 

( V o l . X I I , R. 1665-66.) 

D u r i n g t h e S t a t e ' s r e b u t t a l , t h e p r o s e c u t o r a r g u e d : 

" [ A d r i a n West] t o l d you what h a p p e n e d o u t t h e r e . 
And what t h a t man d i d : He s a t o v e r t h e r e i n j a i l . He 
came up w i t h a s t o r y t h a t you and I h e a r d f o r t h e 
f i r s t t i m e T u e s d a y . 

"The e v i d e n c e d r i b b l e s i n as i t a l w a y s does i n 
an i n v e s t i g a t i o n l i k e t h i s . You know you have g o t 
a k i l l i n g . He i s q u e s t i o n e d f o r t h e f i r s t t i m e a b o u t  
t h e s e k i l l i n g s . He d i d n ' t know n o t h i n g a b o u t i t .  
He i s q u e s t i o n e d a s e c o n d t i m e . D i d n ' t know n o t h i n g  
a b o u t i t . W e l l , o f c o u r s e , he i s n o t q u e s t i o n e d 
a g a i n . He i s c h a r g e d . B u t a l l t h e y w o u l d have h a d 
t o do was somebody ha d t o c a l l [ I n v e s t i g a t o r ] R o g e r 
D a l e t h e r e o r c a l l us up, ' [ H ] e y , l i s t e n , we have 
g o t a l l t h e f a c t s . We c a n t e l l you e x a c t l y what 
happened. J u s t l i k e [ A d r i a n West] d i d . A c o u p l e o f 
d a y s a f t e r t h e k i l l i n g she came i n and t o l d us what 
h a p p e n e d . ' We d i d n ' t h e a r f r o m t h i s man e x c e p t f o r  
h i m t o s a y ' [ N ] o , I w a s n ' t t h e r e [ ; ] I d o n ' t know  
n o t h i n g a b o u t i t . ' " 

( V o l . X I I , R. 1674.) (Em p h a s i s added.) 
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A f t e r c l o s i n g a r g u m e n t s , t h e c i r c u i t c o u r t c h a r g e d t h e 

j u r y on t h e a p p l i c a b l e l a w and s u b m i t t e d t h e c a s e t o t h e j u r y 

f o r d e l i b e r a t i o n . D u r i n g d e l i b e r a t i o n s , t h e j u r y s u b m i t t e d a 

w r i t t e n q u e s t i o n t o t h e c o u r t , and t h e f o l l o w i n g d i s c u s s i o n 

o c c u r r e d : 

"THE COURT: A l l r i g h t , g e n t l e m e n Q u e s t i o n : 
' D i d M i c h a e l R e y n o l d s make a s t a t e m e n t t o t h e p o l i c e 
a f t e r b e i n g q u e s t i o n e d and was i t s u b m i t t e d as 
e v i d e n c e a n d a v a i l a b l e f o r o u r r e v i e w ? ' 

" I have no i d e a . 

"[PROSECUTOR]: J u d g e , t h a t was a — he made a  
s t a t e m e n t , and I q u e s t i o n e d h i m a b o u t i t , and he  
r e s p o n d e d t h a t he made a s t a t e m e n t i s my  
u n d e r s t a n d i n g . " 

( V o l . 12, R. 1806-07.) The d i s c u s s i o n c o n t i n u e d , and t h e c o u r t 

and t h e r e s p e c t i v e p a r t i e s u l t i m a t e l y d e c i d e d t o answer t h e 

j u r o r s ' q u e s t i o n as f o l l o w s : "No w r i t t e n s t a t e m e n t made by t h e 

d e f e n d a n t was o f f e r e d i n t o e v i d e n c e ; you have t o remember t h e 

t e s t i m o n y . " ( V o l 12, R. 1807-12.) T h i s a nswer was p r o v i d e d t o 

t h e j u r y . 2 4 

The " s t a t e m e n t " t o w h i c h t h e p a r t i e s r e f e r r e d was 

a c t u a l l y a s e t o f h a n d - w r i t t e n i n t e r v i e w n o t e s made b y t h e 

i n v e s t i g a t o r s d u r i n g t h e i r q u e s t i o n i n g o f R e y n o l d s . The f i r s t 

2 4 S e c o n d S u p p l e m e n t a l R e c o r d , V o l . 3, C. 414. 
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n o t e s a r e d a t e d May 26, 2003, and i n d i c a t e t h a t R e y n o l d s was 

a d v i s e d o f h i s r i g h t s . ( F i r s t S u p p l e m e n t a l R e c o r d , C. 174-76.) 

D u r i n g t h a t i n t e r v i e w R e y n o l d s a p p a r e n t l y t o l d i n v e s t i g a t o r s 

t h a t he was n o t a t t h e M a r t i n s ' r e s i d e n c e on t h e n i g h t o f t h e 

c r i m e s and t h a t he d i d n o t k i l l t h e M a r t i n s o r know who d i d . 

R e y n o l d s s a i d t h a t he d i d n o t know where t h e U n i d e n b r a n d 

t e l e p h o n e f o u n d i n S a n d r a R o b e r t s ' s c a r came f r o m . He a l s o 

s a i d t h a t Chad M a r t i n s t o l e d r u g s f r o m C h a r l e s M a r t i n on 

p r e v i o u s o c c a s i o n s and t h a t C h a r l e s M a r t i n knew a b o u t i t . 

R e y n o l d s t o l d t h e i n v e s t i g a t o r s t h a t when C h a r l e s M a r t i n u s e d 

d r u g s , he was s l o w and c o u l d be " t a k e n . " I n t h i s same 

c o n v e r s a t i o n , R e y n o l d s d e s c r i b e d t h e b l a c k b a g where C h a r l e s 

M a r t i n k e p t h i s p r e s c r i p t i o n d r u g s , and R e y n o l d s d e s c r i b e d i n 

some d e t a i l how C h a r l e s M a r t i n " c o o k e d " h i s d r u g s on t h e 

s t o v e . I n o t h e r i n t e r v i e w n o t e s , R e y n o l d s a d m i t t e d t h a t he h a d 

u s e d d r u g s w i t h C h a r l e s M a r t i n , and he a g a i n d e n i e d c o m m i t t i n g 

t h e c r i m e s o r b e i n g a t t h e M a r t i n r e s i d e n c e on t h e n i g h t o f 

t h e c r i m e s . ( F i r s t S u p p l e m e n t R e c o r d , C. 179, 155, 

r e s p e c t i v e l y . ) 

R e y n o l d s a r g u e s on a p p e a l t h a t "on t w e n t y - o n e d i f f e r e n t 

o c c a s i o n s d u r i n g c r o s s - e x a m i n a t i o n and c l o s i n g a r g u m e n t s , t h e 
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p r o s e c u t o r . .. commented on [ h i s ] p o s t - M i r a n d a s i l e n c e b y 

d r a w i n g a t t e n t i o n t o t h e f a c t t h a t [he] d i d n o t d i s c l o s e h i s 

s u b s e q u e n t e x c u l p a t o r y [ t r i a l ] e x p l a n a t i o n t o t h e S t a t e b e f o r e 

t r i a l , " i n v i o l a t i o n o f D o y l e v. O h i o , 426 U.S. 610 ( 1 9 7 6 ) , 

and i t s p r o g e n y . ( R e y n o l d s ' s r e p l y b r i e f , a t 2.) The S t a t e 

c o n t e n d s t h a t t h e r e was no D o y l e v i o l a t i o n b e c a u s e , i t a r g u e s , 

t h e p r o s e c u t o r p e r m i s s i b l y i m p e a c h e d R e y n o l d s ' s t r i a l 

t e s t i m o n y w i t h h i s p r i o r e x i s t i n g i n c o n s i s t e n t s t a t e m e n t s . 

F i r s t , we n o t e t h a t d e s p i t e R e y n o l d s ' s c l a i m s t h a t t h e 

p r o s e c u t o r i m p r o p e r l y commented 21 t i m e s on R e y n o l d s ' s p o s t -

M i r a n d a s i l e n c e , d e f e n s e c o u n s e l o b j e c t e d o n l y once on t h i s 

p a r t i c u l a r g r o u n d d u r i n g t h e p u r p o r t e d l y i m p r o p e r l i n e o f 

q u e s t i o n i n g . A l t h o u g h R e y n o l d s ' s f a i l u r e t o o b j e c t a t t r i a l 

w i l l n o t p r e c l u d e t h i s C o u r t f r o m r e v i e w i n g t h e i s s u e , i t 

w i l l , n e v e r t h e l e s s , w e i g h a g a i n s t any c l a i m o f p r e j u d i c e he 

makes on a p p e a l . See D i l l v. S t a t e , 600 So. 2d 343 ( A l a . C r i m . 

A p p . 1 9 9 1 ) , a f f ' d , 600 So. 2d 372 ( A l a . 1 9 9 2 ) , c e r t . d e n i e d , 

507 U.S. 924 ( 1 9 9 3 ) . 

I n D o y l e , t h e U n i t e d S t a t e s Supreme C o u r t g r a n t e d 

c e r t i o r a r i t o a d d r e s s t h e q u e s t i o n : 

" [ W ] h e t h e r a s t a t e p r o s e c u t o r may s e e k t o i m p e a c h a 
d e f e n d a n t ' s e x c u l p a t o r y s t o r y , t o l d f o r t h e f i r s t 
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t i m e a t t r i a l , b y c r o s s - e x a m i n i n g t h e d e f e n d a n t 
a b o u t h i s f a i l u r e t o have t o l d t h e s t o r y a f t e r 
r e c e i v i n g M i r a n d a [v. A r i z o n a , 384 U.S. 436 (1966)] 
w a r n i n g s a t t h e t i m e o f h i s a r r e s t ? " 

426 U.S a t 611 ( f o o t n o t e o m i t t e d ; e m p h a s i s a d d e d ) . The C o u r t 

h e l d t h a t " t h e u s e f o r impeachment p u r p o s e s o f p e t i t i o n e r s ' 

s i l e n c e , a t t h e t i m e o f a r r e s t and a f t e r r e c e i v i n g M i r a n d a 

w a r n i n g s , v i o l a t e d t h e Due P r o c e s s C l a u s e o f t h e F o u r t e e n t h 

Amendment." D o y l e , 426 U.S. a t 619-20 ( f o o t n o t e o m i t t e d ; 

e m p h a s i s a d d e d ) . 

A l t h o u g h t h e Supreme C o u r t f o u n d t h a t t h e p r o s e c u t o r ' s 

u s e o f t h e d e f e n d a n t ' s p o s t - M i r a n d a s i l e n c e f o r impeachment 

p u r p o s e s v i o l a t e d due p r o c e s s , t h e C o u r t a c k n o w l e d g e d t h e 

i m p o r t a n c e o f impeachment c r o s s - e x a m i n a t i o n t o t h e 

p r o s e c u t i o n : 

"We r e c o g n i z e , o f c o u r s e , t h a t u n l e s s 
p r o s e c u t o r s a r e a l l o w e d w i d e l e e w a y i n t h e s c o p e o f 
impeachment c r o s s - e x a m i n a t i o n some d e f e n d a n t s w o u l d 
be a b l e t o f r u s t r a t e t h e t r u t h - s e e k i n g f u n c t i o n o f 
a t r i a l b y p r e s e n t i n g t a i l o r e d d e f e n s e i n s u l a t e d 
f r o m e f f e c t i v e c h a l l e n g e . See g e n e r a l l y F i t z p a t r i c k  
v. U n i t e d S t a t e s , 178 U.S. 304, 315, 20 S.Ct. 9544, 
948, 444 L.Ed. 1078 ( 1 9 0 0 ) . 

II 

" I t goes a l m o s t w i t h o u t s a y i n g t h a t t h e f a c t o f 
p o s t - a r r e s t s i l e n c e c o u l d be u s e d by t h e p r o s e c u t i o n 
t o c o n t r a d i c t a d e f e n d a n t who t e s t i f i e s t o an 
e x c u l p a t o r y v e r s i o n o f e v e n t s and c l a i m s t o have 
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t o l d t h e p o l i c e t h e same v e r s i o n upon a r r e s t . I n 
t h a t s i t u a t i o n t h e f a c t o f e a r l i e r s i l e n c e w o u l d n o t 
be u s e d t o i m p e a c h t h e e x c u l p a t o r y s t o r y , b u t r a t h e r 
t o c h a l l e n g e t h e d e f e n d a n t ' s t e s t i m o n y as t o h i s 
b e h a v i o r f o l l o w i n g a r r e s t . C f . U n i t e d S t a t e s v.  
F a i r c h i l d , 505 F. 2d 1378, 1383 (CA5 1 9 7 5 ) . " 

426 U.S. a t 619, 620, n. 7 and n. 11. 

I n t h e p o s t - D o y l e c a s e o f A n d e r s o n v. C h a r l e s , 447 U.S. 

404 ( 1 9 8 0 ) , A n d e r s o n was a r r e s t e d w h i l e d r i v i n g a s t o l e n c a r 

t h a t b e l o n g e d t o a murder v i c t i m . A n d e r s o n was a p p r i s e d o f h i s 

M i r a n d a r i g h t s a nd was i n t e r v i e w e d s h o r t l y a f t e r h i s a r r e s t . 

I n t h e i n t e r v i e w , A n d e r s o n t o l d t h e d e t e c t i v e how he came t o 

p o s s e s s t h e mur d e r v i c t i m ' s c a r . A t t r i a l , A n d e r s o n t e s t i f i e d 

i n h i s d e f e n s e and t o l d a d i f f e r e n t v e r s i o n o f how he come t o 

p o s s e s s t h e c a r . D u r i n g c r o s s - e x a m i n a t i o n , t h e p r o s e c u t o r 

a s k e d A n d e r s o n a s e r i e s o f q u e s t i o n s c h a l l e n g i n g A n d e r s o n ' s 

c r e d i b i l i t y b a s e d on h i s f a i l u r e t o t e l l t h e d e t e c t i v e t h e 

same s t o r y t h a t he t o l d a t t r i a l . 

The C o u r t f o u n d t h a t no D o y l e v i o l a t i o n o c c u r r e d . The 

C o u r t r e a s o n e d : 

" D o y l e b a r s t h e u s e a g a i n s t a c r i m i n a l d e f e n d a n t 
o f s i l e n c e m a i n t a i n e d a f t e r r e c e i p t o f g o v e r n m e n t a l 
a s s u r a n c e s . B u t D o y l e does n o t a p p l y t o  
c r o s s - e x a m i n a t i o n t h a t m e r e l y i n q u i r e s i n t o p r i o r  
i n c o n s i s t e n t s t a t e m e n t s . Such q u e s t i o n i n g makes no  
u n f a i r u s e o f s i l e n c e b e c a u s e a d e f e n d a n t who  
v o l u n t a r i l y s p e a k s a f t e r r e c e i v i n g M i r a n d a w a r n i n g s 
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has n o t b e e n i n d u c e d t o r e m a i n s i l e n t . As t o t h e  
s u b j e c t m a t t e r o f h i s s t a t e m e n t s , t h e d e f e n d a n t has  
n o t r e m a i n e d s i l e n t a t a l l . See U n i t e d S t a t e s v.  
Agee, 597 F. 2d 350, 354-356 (CA3) (en b a n c ) , c e r t . 
d e n i e d , 442 U.S. 944, 99 S. C t . 2889, 61 L. Ed. 2d 
315 ( 1 9 7 9 ) ; U n i t e d S t a t e s v. M i r e l e s , 570 F.2d 1287, 
1291-1293 (CA5 1 9 7 8 ) ; U n i t e d S t a t e s v. Goldman, 563 
F.2d 501, 503-504 (CA1 1 9 7 7 ) , c e r t . d e n i e d , 434 U.S. 
1067, 98 S. C t . 1245, 55 L. Ed.2d 768 ( 1 9 7 8 ) . 

" I n t h i s c a s e , t h e C o u r t o f A p p e a l s r e c o g n i z e d 
t h a t t h e r e s p o n d e n t c o u l d be q u e s t i o n e d a b o u t p r i o r 
s t a t e m e n t s i n c o n s i s t e n t w i t h h i s t r i a l t e s t i m o n y . 
The c o u r t t h e r e f o r e a p p r o v e d t h e ' l a t t e r p o r t i o n o f 
t h e above q u o t e d c r o s s - e x a m i n a t i o n ' 610 F.2d, 
a t 421. B u t t h e C o u r t o f A p p e a l s f o u n d t h a t ' t h e 
e a r l i e r p o r t i o n o f t h e e x c h a n g e ' c o n c e r n e d t h e 
' s e p a r a t e i s s u [ e ] ' o f t h e r e s p o n d e n t ' s ' f a i l u r e t o 
t e l l a r r e s t i n g o f f i c e r s t h e same s t o r y he t o l d t h e 
j u r y . ' I b i d . I n t h e c o u r t ' s v i e w , t h e s e q u e s t i o n s 
were u n c o n s t i t u t i o n a l i n q u i r i e s a b o u t p o s t a r r e s t 
s i l e n c e . Thus, t h e C o u r t o f A p p e a l s d i v i d e d t h e 
c r o s s - e x a m i n a t i o n i n t o two p a r t s . I t t h e n a p p l i e d 
D o y l e t o b a r q u e s t i o n s t h a t c o n c e r n e d t h e 
r e s p o n d e n t ' s f a i l u r e t o t e l l t h e p o l i c e t h e s t o r y he 
r e c o u n t e d a t t r i a l . 

"We do n o t b e l i e v e t h a t t h e c r o s s - e x a m i n a t i o n i n  
t h i s c a s e c a n be b i f u r c a t e d so n e a t l y . The q u o t e d 
c o l l o q u y , t a k e n as a w h o l e , does 'not r e f e [ r ] t o t h e 
[ r e s p o n d e n t ' s ] e x e r c i s e o f h i s r i g h t t o r e m a i n 
s i l e n t ; r a t h e r [ i t a s k s ] t h e [ r e s p o n d e n t ] why, i f 
[ h i s t r i a l t e s t i m o n y ] were t r u e , he d i d n ' t t e l l t h e 
o f f i c e r t h a t he s t o l e t h e d e c e d e n t ' s c a r f r o m t h e 
t i r e s t o r e p a r k i n g l o t i n s t e a d o f t e l l i n g h i m t h a t 
he t o o k i t f r o m t h e s t r e e t . ' 58 M i c h . App., a t 381, 
227 N.W. 2d, a t 354. Any a m b i g u i t y i n t h e 
p r o s e c u t o r ' s i n i t i a l q u e s t i o n i n g was q u i c k l y 
r e s o l v e d b y e x p l i c i t r e f e r e n c e t o D e t e c t i v e 
L e V a n s e l e r ' s t e s t i m o n y , w h i c h t h e j u r y h a d h e a r d 
o n l y a few h o u r s b e f o r e . The q u e s t i o n s were n o t 
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d e s i g n e d t o draw m e a n i n g f r o m s i l e n c e , b u t t o e l i c i t  
an e x p l a n a t i o n f o r a p r i o r i n c o n s i s t e n t s t a t e m e n t . 

"We c o n c l u d e t h a t D o y l e does n o t a p p l y t o t h e 
f a c t s o f t h i s c a s e . E a c h o f two i n c o n s i s t e n t 
d e s c r i p t i o n s o f e v e n t s may be s a i d t o i n v o l v e 
' s i l e n c e ' i n s o f a r as i t o m i t s f a c t s i n c l u d e d i n t h e 
o t h e r v e r s i o n . B u t D o y l e does n o t r e q u i r e any s u c h 
f o r m a l i s t i c u n d e r s t a n d i n g o f ' s i l e n c e , ' a n d we f i n d 
no r e a s o n t o a d o p t s u c h a v i e w i n t h i s c a s e . " 

447 U.S. a t 408-09 ( e m p h a s i s a d d e d ) . 

W i t h t h e above p r i n c i p l e s i n m i n d , we t u r n t o t h e 

p r e s e n t c a s e . I t i s c l e a r f r o m t h e o u r r e v i e w o f t h e r e c o r d 

t h a t when t h e p r o s e c u t o r q u e s t i o n e d R e y n o l d s r e g a r d i n g what 

R e y n o l d s t o l d t h e p o l i c e a f t e r h i s a r r e s t , t h e p r o s e c u t o r ' s 

i n t e n t was t o i m p e a c h t h e c r e d i b i l i t y o f R e y n o l d s ' s t r i a l 

t e s t i m o n y by c o n t r a s t i n g h i s t r i a l t e s t i m o n y w i t h h i s p r i o r 

i n c o n s i s t e n t s t a t e m e n t s t o t h e i n v e s t i g a t o r s . R e y n o l d s 

c o n t e n d s t h a t b e c a u s e he a d m i t t e d t o m a k i n g o n l y a "few 

s t a t e m e n t s " and t h a t b e c a u s e t h o s e s t a t e m e n t s a r e n o t i n t h e 

r e c o r d , t h e p r o s e c u t o r ' s q u e s t i o n s were a k i n t o commenting on 

h i s p o s t - M i r a n d a s i l e n c e and t h u s do n o t f a l l u n d e r A n d e r s o n , 

s u p r a . He r e l i e s on D o y l e , s u p r a , and Edwards v. S t a t e , 502 

So. 2d 846 ( A l a . C r i m . App. 1 9 8 6 ) , i n s u p p o r t o f h i s 

a s s e r t i o n . 
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We d i s a g r e e . T h i s c a s e i s f a c t u a l l y d i s t i n g u i s h a b l e f r o m 

b o t h D o y l e and Ed w a r d s . I n D o y l e , one d e f e n d a n t r e m a i n e d 

s i l e n t a f t e r a r r e s t a nd t h e o t h e r d e f e n d a n t , D o y l e , r e s p o n d e d 

t o a q u e s t i o n by s a y i n g , "What's t h i s a l l a b o u t ? " and when 

t o l d why he was a r r e s t e d , he r e s p o n d e d , " [ Y ] o u g o t t o be 

c r a z y " o r " I d o n ' t know what you a r e t a l k i n g a b o u t . 42 6 U.S. 

a t 623-24. T h a t r e s p o n s e was c o n s t r u e d t o be s i l e n c e f o r t h e 

p u r p o s e s o f a n a l y s i s , p r e s u m a b l y b e c a u s e i t d i d n o t a c t u a l l y 

c o n t r a d i c t D o y l e ' s t r i a l t e s t i m o n y . See A n d e r s o n , 447 U.S. a t 

408 n. 2. 

I n E d w a r d s , a f t e r e v i d e n c e was i n t r o d u c e d t h a t Edwards 

h a d i n v o k e d h i s r i g h t t o s i l e n c e f o l l o w i n g h i s a r r e s t and 

M i r a n d a w a r n i n g s , t h e p r o s e c u t o r c r o s s - e x a m i n e d Edwards 

r e g a r d i n g a s t a t e m e n t Edwards h a d p u r p o r t e d l y made t o t h e 

a u t h o r i t i e s . Edwards d e n i e d m a k i n g s u c h a s t a t e m e n t . On 

a p p e a l , Edwards a r g u e d t h a t t h e t r i a l c o u r t e r r e d i n a l l o w i n g 

t h e S t a t e t o q u e s t i o n h i m r e g a r d i n g t h e i n v o c a t i o n o f h i s 

r i g h t t o r e m a i n s i l e n t . T h i s C o u r t h e l d t h a t t h e p r o s e c u t o r ' s 

comments c o n s t i t u t e d r e v e r s i b l e e r r o r . We r e a s o n e d : 

" I n t h e p r e s e n t c a s e , t h e r e i s an i n d i c a t i o n i n 
t h e r e c o r d t h a t t h e p r o s e c u t o r may have b e e n 
a t t e m p t i n g t o u s e a p r i o r i n c o n s i s t e n t s t a t e m e n t 
made by t h e a p p e l l a n t t o t h e a r r e s t i n g o f f i c e r a f t e r 
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he h a d c l a i m e d h i s r i g h t t o r e m a i n s i l e n t ; t h o s e 
f a c t s w o u l d have b r o u g h t t h i s c a s e u n d e r t h e h o l d i n g 
o f A n d e r s o n v. C h a r l e s , 447 U.S. 404, 100 S.Ct. 
2180, 65 L.Ed.2d 222 ( 1 9 8 0 ) . 

II 

"Any i n d i c a t i o n ... t h a t t h e p r o s e c u t o r i n t e n d e d 
t o i m p e a c h t h e a p p e l l a n t by t h e i n t r o d u c t i o n o f a 
p r i o r i n c o n s i s t e n t s t a t e m e n t , i s n o t u p h e l d by t h e 
r e c o r d . Such a s t a t e m e n t was n e v e r i n t r o d u c e d i n t o 
e v i d e n c e , n o r was t h e r e any t e s t i m o n y r e g a r d i n g s u c h  
a s t a t e m e n t b y S e r g e a n t Boone, t h e a p p e l l a n t , o r any  
o t h e r w i t n e s s . Thus, t h e A n d e r s o n h o l d i n g i s 
i n a p p l i c a b l e t o t h i s c a s e . See a l s o B r a d l e y v. 
S t a t e , 494 So. 2d 750 ( A l a . C r . A p p . 1 9 8 5 ) , a f f ' d , 
494 So. 2d 772 ( A l a . 1 9 8 6 ) . " 

E d w a r d s , 502 So. 2d a t 851-52. 

I n t h i s c a s e , a l t h o u g h t h e s t a t e m e n t s t h e m s e l v e s were n o t 

a d m i t t e d i n t o e v i d e n c e , t h e r e was d i r e c t e v i d e n c e f r o m 

R e y n o l d s t h a t he made two s t a t e m e n t s and t h a t t h o s e s t a t e m e n t s 

were i n c o n s i s t e n t w i t h R e y n o l d s ' s t r i a l t e s t i m o n y , u n l i k e t h e 

f a c t s i t u a t i o n i n Edwards and D o y l e . F u r t h e r , a l t h o u g h t h e 

w r i t t e n s t a t e m e n t s were n o t a d m i t t e d i n t o e v i d e n c e , we f a i l t o 

see how t h i s harmed R e y n o l d s . The A l a b a m a R u l e s o f E v i d e n c e do 

n o t r e q u i r e t h e a d m i s s i o n i n t o e v i d e n c e o f w r i t t e n p r i o r 

i n c o n s i s t e n t s t a t e m e n t s : 

"The h i s t o r i c r u l e was t h a t t h e w i t n e s s must be 
a l e r t e d as t o t h e p a r t i c u l a r s ( t i m e , p l a c e and 
p e r s o n ) o f an i n c o n s i s t e n t s t a t e m e n t b e f o r e b e i n g 
a s k e d on c r o s s a b o u t t h e s t a t e m e n t i t s e l f . Much 
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c r i t i c i s m a r o s e as t o t h i s p r e d i c a t e r e q u i r e m e n t ' s 
c o n s t i t u t i n g a n e e d l e s s i m p e d i m e n t t o e f f e c t i v e 
c r o s s - e x a m i n a t i o n . T h i s r e s u l t e d i n i t s abandonment 
u n d e r t h e f o l l o w i n g p r o v i s i o n o f t h e Al a b a m a R u l e s 
o f E v i d e n c e : 

" ' R u l e 613. P r i o r S t a t e m e n t o f 
W i t n e s s e s 

" ' ( a ) E x a m i n i n g w i t n e s s c o n c e r n i n g  
p r i o r s t a t e m e n t . I n e x a m i n i n g a w i t n e s s 
c o n c e r n i n g a p r i o r s t a t e m e n t made b y t h e 
w i t n e s s , w h e t h e r w r i t t e n o r n o t , t h e 
s t a t e m e n t n e e d n o t be shown n o r i t s 
c o n t e n t s d i s c l o s e d t o t h e w i t n e s s a t t h a t 
4- ™ ^ T ^ n t i m e , b u t on r e q u e s t t h e same s h a l l be 
shown o r d i s c l o s e d t o o p p o s i n g c o u n s e l . ' 

"The p a r t y who c a l l e d t h e w i t n e s s s h a l l , o f 
c o u r s e , be made p r i v y t o t h e c o n t e n t s o f t h e 
s t a t e m e n t upon r e q u e s t f o r t h e p u r p o s e o f 
r e h a b i l i t a t i n g t h e w i t n e s s on r e d i r e c t . " 

M c E l r o y ' s A l a b a m a E v i d e n c e § 157.01(a) ( f o o t n o t e s o m i t t e d ) . 

H e r e , t h e d e f e n s e d i d n o t r e q u e s t t o be shown t h e 

s t a t e m e n t s . F u r t h e r m o r e , t h e p r o s e c u t o r d i d e l i c i t , w i t h o u t 

o b j e c t i o n , t e s t i m o n y t h a t R e y n o l d s was a r r e s t e d t h e day t h e 

m u r d e r s were d i s c o v e r e d , t h a t upon h i s a r r e s t he a n s w e r e d 

q u e s t i o n s p r o p o u n d e d by t h e i n v e s t i g a t o r s , a nd t h a t t h o s e 

a n s w e r s were i n c o n s i s t e n t w i t h h i s e x c u l p a t o r y t r i a l 

t e s t i m o n y . M o r e o v e r , d e f e n s e c o u n s e l d i d n o t a s s e r t t h a t t h i s 

e v i d e n t i a r y f o u n d a t i o n was i n s u f f i c i e n t . 
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P e r h a p s most s i g n i f i c a n t l y , t h e i n t r o d u c t i o n i n t o 

e v i d e n c e o f t h e a c t u a l s t a t e m e n t s t o t h e i n v e s t i g a t o r s i n 

w h i c h R e y n o l d s d e n i e d any k n o w l e d g e o f t h e c r i m e s w o u l d have 

o n l y s o l i d i f i e d f o r t h e j u r y t h e d i s p a r i t y b e t w e e n R e y n o l d s ' s 

t r i a l t e s t i m o n y and h i s p r e v i o u s s t a t e m e n t s . A c c o r d i n g l y , we 

f i n d no e r r o r , p l a i n o r o t h e r w i s e , i n t h e p r o s e c u t o r ' s u s e o f 

R e y n o l d s ' s p r i o r i n c o n s i s t e n t s t a t e m e n t s t o i m p e a c h h i s 

e x c u l p a t o r y t r i a l t e s t i m o n y . The p r o s e c u t i o n ' s q u e s t i o n s do 

n o t c o n s t i t u t e a D o y l e v i o l a t i o n b e c a u s e " [ s ] u c h q u e s t i o n i n g 

makes no u n f a i r u s e o f s i l e n c e b e c a u s e a d e f e n d a n t who 

v o l u n t a r i l y s p e c k s a f t e r r e c e i v i n g M i r a n d a w a r n i n g s has n o t 

b e e n i n d u c e d t o r e m a i n s i l e n t . As t o t h e s u b j e c t m a t t e r o f 

h i s s t a t e m e n t s , t h e d e f e n d a n t has n o t r e m a i n e d s i l e n t a t a l l . " 

A n d e r s o n , 447 U.S. 404, 408. See a l s o G o b b l e v. S t a t e , [Ms. 

CR-05-0225, F e b r u a r y 5, 2010] So. 2d , ( A l a . C r i m . 

App. 2 0 1 0 ) . 

L i k e w i s e , we f i n d no e r r o r i n t h e p r o s e c u t o r ' s l i n e o f 

q u e s t i o n s r e g a r d i n g why R e y n o l d s d i d n o t come f o r w a r d w i t h h i s 

e x c u l p a t o r y s t o r y a t any t i m e b e f o r e t r i a l . I n D o y l e , s u p r a , 

a l t h o u g h t h e C o u r t d i d f i n d t h a t a p r o s e c u t o r ' s u s e o f p o s t -

M i r a n d a s i l e n c e t o i m p e a c h a d e f e n d a n t ' s t r i a l t e s t i m o n y 
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v i o l a t e d t h e d e f e n d a n t ' s due p r o c e s s r i g h t s , t h e C o u r t 

s p e c i f i c a l l y d e c l i n e d t o a d d r e s s t h e c o n s t i t u t i o n a l i t y o f t h e 

p r o s e c u t o r ' s i n q u i r y as t o why n e i t h e r d e f e n d a n t h a d t o l d h i s 

e x c u l p a t o r y s t o r y a t any t i m e b e f o r e t r i a l . See, 426 U.S. a t 

616 n. 6. 

I n t h e p o s t - D o y l e c a s e o f J e n k i n s v. A n d e r s o n , 447 U.S. 

231 ( 1 9 8 0 ) , t h e U n i t e d S t a t e s Supreme C o u r t h e l d t h a t a 

p r o s e c u t o r ' s u s e o f d e f e n d a n t ' s p r e a r r e s t s i l e n c e t o i m p e a c h 

t h e d e f e n d a n t ' s t r i a l t e s t i m o n y d i d n o t v i o l a t e t h e F i f t h o r 

F o u r t e e n t h Amendment t o t h e C o n s t i t u t i o n . The Supreme C o u r t ' s 

r e a s o n i n g i n r e a c h i n g t h a t r e s u l t i s p a r t i c u l a r l y r e l e v a n t t o 

t h e f a c t s o f t h i s c a s e : 

" D u r i n g t h e c r o s s - e x a m i n a t i o n , t h e p r o s e c u t o r 
q u e s t i o n e d t h e p e t i t i o n e r a b o u t h i s a c t i o n s a f t e r 
t h e s t a b b i n g : 

"'Q. And I s u p p o s e you w a i t e d f o r t h e 
P o l i c e t o t e l l them what happened? 

"'A. No, I d i d n ' t . 

"'Q. You d i d n ' t ? 

"'A. No. 

"'Q. I s e e . 

"'And how l o n g was i t a f t e r t h i s day t h a t 
you were a r r e s t e d , o r t h a t you were t a k e n 
i n t o c u s t o d y ? ' I d . , a t 33. 
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" A f t e r some d i s c u s s i o n o f t h e d a t e on w h i c h 
p e t i t i o n e r s u r r e n d e r e d , t h e p r o s e c u t o r c o n t i n u e d : 

"'Q. When was t h e f i r s t t i m e t h a t you 
r e p o r t e d t h e t h i n g s t h a t you have t o l d us 
i n C o u r t t o d a y t o an y b o d y ? 

"'A. Two d a y s a f t e r i t h a ppened. 

"'Q. And who d i d you r e p o r t i t t o ? 

"'A. To my p r o b a t i o n o f f i c e r . 

"'Q. W e l l , a p a r t f r o m him? 

"'A. No one. 

"'Q. Who? 

"'A. No one b u t my-

"'Q. ( I n t e r p o s i n g ) D i d you e v e r go t o a 
P o l i c e O f f i c e r o r t o anyone e l s e ? 

"'A. No, I d i d n ' t . 

"'Q. As a m a t t e r o f f a c t , i t was two weeks 
l a t e r , w a s n ' t i t ? 

"'A. Y e s . ' I d . , a t 34. 

" I n c l o s i n g argument t o t h e j u r y , t h e p r o s e c u t o r 
a g a i n r e f e r r e d t o t h e p e t i t i o n e r ' s p r e a r r e s t 
s i l e n c e . The p r o s e c u t o r n o t e d t h a t p e t i t i o n e r h a d 
' w a i t e d two weeks, a c c o r d i n g t o t h e t e s t i m o n y - - a t 
l e a s t two weeks b e f o r e he d i d a n y t h i n g a b o u t 
s u r r e n d e r i n g h i m s e l f o r r e p o r t i n g [ t h e s t a b b i n g ] t o 
anybo d y . ' I d . , a t 43. The p r o s e c u t o r c o n t e n d e d t h a t 
t h e p e t i t i o n e r h a d c o m m i t t e d m u r d e r i n r e t a l i a t i o n 
f o r t h e r o b b e r y t h e n i g h t b e f o r e . 
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" A t t r i a l t h e p r o s e c u t o r a t t e m p t e d t o i m p e a c h 
t h e p e t i t i o n e r ' s c r e d i b i l i t y by s u g g e s t i n g t h a t t h e 
p e t i t i o n e r w o u l d have s p o k e n o u t i f he h a d k i l l e d i n 
s e l f - d e f e n s e . The p e t i t i o n e r c o n t e n d s t h a t t h e 
p r o s e c u t o r ' s a c t i o n s v i o l a t e d t h e F i f t h Amendment as 
a p p l i e d t o t h e S t a t e s t h r o u g h t h e F o u r t e e n t h 
Amendment. The F i f t h Amendment g u a r a n t e e s an a c c u s e d 
t h e r i g h t t o r e m a i n s i l e n t d u r i n g h i s c r i m i n a l t r i a l 
a n d p r e v e n t s t h e p r o s e c u t i o n f o r commenting on t h e 
s i l e n c e o f a d e f e n d a n t who a s s e r t s t h e r i g h t . 
G r i f f i n v. C a l i f o r n i a , 380 U.S. 609, 614 ( 1 9 6 5 ) . I n  
t h i s c a s e , o f c o u r s e , t h e p e t i t i o n e r d i d n o t r e m a i n  
s i l e n t t h r o u g h o u t t h e c r i m i n a l p r o c e e d i n g s . I n s t e a d ,  
he v o l u n t a r i l y t o o k t h e w i t n e s s s t a n d i n h i s own  
d e f e n s e . 

" T h i s C o u r t ' s d e c i s i o n i n R a f f e l v. U n i t e d  
S t a t e s , 271 U.S. 494 ( 1 9 2 6 ) , r e c o g n i z e d t h a t t h e 
F i f t h Amendment i s n o t v i o l a t e d when a d e f e n d a n t who 
t e s t i f i e s i n h i s own d e f e n s e i s i m p e a c h e d w i t h h i s 
p r i o r s i l e n c e . The d e f e n d a n t i n R a f f e l was t r i e d 
t w i c e . A t t h e f i r s t t r i a l , a Government a g e n t 
t e s t i f i e d t h a t R a f f e l e a r l i e r h a d made an 
i n c u l p a t o r y s t a t e m e n t . The d e f e n d a n t d i d n o t 
t e s t i f y . A f t e r t h e f i r s t t r i a l e n d e d i n d e a d l o c k t h e 
a g e n t r e p e a t e d h i s t e s t i m o n y a t t h e s e c o n d t r i a l , 
a n d R a f f e l t o o k t h e s t a n d t o deny m a k i n g s u c h a 
s t a t e m e n t . C r o s s - e x a m i n a t i o n r e v e a l e d t h a t R a f f e l 
h a d n o t t e s t i f i e d a t t h e f i r s t t r i a l . I d . , a t 495, 
n. [ 1 ] . The C o u r t h e l d t h a t i n q u i r y i n t o p r i o r 
s i l e n c e was p r o p e r b e c a u s e ' [ t ] h e i m m u n i t y f r o m 
g i v i n g t e s t i m o n y i s one w h i c h t h e d e f e n d a n t may 
w a i v e b y o f f e r i n g h i m s e l f as a w i t n e s s When he 
t a k e s t h e s t a n d i n h i s own b e h a l f , he does s o as any 
o t h e r w i t n e s s , and w i t h i n t h e l i m i t s o f t h e 
a p p r o p r i a t e r u l e s he may be c r o s s - e x a m i n e d ' 
I d . , a t 496-497. Thus, t h e R a f f e l C o u r t c o n c l u d e d 
t h a t t h e d e f e n d a n t was ' s u b j e c t t o c r o s s - e x a m i n a t i o n 
i m p e a c h i n g h i s c r e d i b i l i t y j u s t l i k e any o t h e r 
w i t n e s s . ' G r u n e w a l d v. U n i t e d S t a t e s , 353 U.S. 391, 
420 ( 1 9 5 7 ) . 
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" I t c a n be a r g u e d t h a t a p e r s o n f a c i n g a r r e s t 
w i l l n o t r e m a i n s i l e n t i f h i s f a i l u r e t o s p e a k l a t e r 
c a n be u s e d t o i m p e a c h h i m . B u t t h e C o n s t i t u t i o n 
does n o t f o r b i d ' e v e r y g o v e r n m e n t - i m p o s e d c h o i c e i n 
t h e c r i m i n a l p r o c e s s t h a t has t h e e f f e c t o f 
d i s c o u r a g i n g t h e e x e r c i s e o f c o n s t i t u t i o n a l r i g h t s . ' 
C h a f f i n v. S t y n c h c o m b e , 412 U.S. 17, 30 ( 1 9 7 3 ) . See 
C o r b i t t v. New J e r s e y , 439 U.S. 212, 218, and n. 8 
( 1 9 7 8 ) . The ' " t h r e s h o l d q u e s t i o n i s w h e t h e r 
c o m p e l l i n g t h e e l e c t i o n i m p a i r s t o an a p p r e c i a b l e 
e x t e n t any o f t h e p o l i c i e s b e h i n d t h e r i g h t s 
i n v o l v e d . " ' C h a f f i n v. S t y n c h c o m b e , s u p r a , 412 U.S., 
a t 32 q u o t i n g C rampton v. O h i o , d e c i d e d w i t h 
McGautha v. C a l i f o r n i a , 402 U.S. 183, 213 ( 1 9 7 1 ) . 
The R a f f e l C o u r t e x p l i c i t l y r e j e c t e d t h e c o n t e n t i o n 
t h a t t h e p o s s i b i l i t y o f impeachment by p r i o r s i l e n c e 
i s an i m p e r m i s s i b l e b u r d e n upon t h e e x e r c i s e o f 
F i f t h Amendment r i g h t s . 'We a r e u n a b l e t o see t h a t 
t h e r u l e t h a t [an a c c u s e d who] t e s t i f i e d ... must 
t e s t i f y f u l l y , adds i n any s u b s t a n t i a l manner t o t h e 
i n e s c a p a b l e e m b a r r a s s m e n t w h i c h t h e a c c u s e d must 
e x p e r i e n c e i n d e t e r m i n i n g w h e t h e r he s h a l l t e s t i f y 
o r n o t . ' 271 U.S., a t 499. 

" T h i s C o u r t s i m i l a r l y d e f i n e d t h e s c o p e o f t h e 
F i f t h Amendment p r o t e c t i o n i n H a r r i s v. New Y o r k , 
401 U.S. 222 ( 1 9 7 1 ) . T h e r e t h e C o u r t h e l d t h a t a 
s t a t e m e n t t a k e n i n v i o l a t i o n o f M i r a n d a v. A r i z o n a , 
384 U.S. 436 ( 1 9 6 6 ) , may be u s e d t o i m p e a c h a 
d e f e n d a n t ' s c r e d i b i l i t y . R e j e c t i n g t h e c o n t e n t i o n 
t h a t s u c h impeachment v i o l a t e s t h e F i f t h Amendment, 
t h e C o u r t s a i d : 

" ' E v e r y c r i m i n a l d e f e n d a n t i s p r i v i l e g e d t o 
t e s t i f y i n h i s own d e f e n s e , o r t o r e f u s e t o 
do s o . B u t t h a t p r i v i l e g e c a n n o t be 
c o n s t r u e d t o i n c l u d e t h e r i g h t t o commit 
p e r j u r y . . . . H a v i n g v o l u n t a r i l y t a k e n t h e 
s t a n d , p e t i t i o n e r was u n d e r an o b l i g a t i o n 
t o s p e a k t r u t h f u l l y and a c c u r a t e l y , and t h e 
p r o s e c u t i o n h e r e d i d no more t h a n u t i l i z e 
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t h e t r a d i t i o n a l t r u t h - t e s t i n g d e v i c e s o f 
t h e a d v e r s a r y p r o c e s s . ' 401 U.S., a t 225. 

"See a l s o Oregon v. H a s s , 420 U.S. 714, 721-723 
( 1 9 7 5 ) ; W a l d e r v. U n i t e d S t a t e s , 347 U.S. 62, 65 
(1954) . 

" I n d e t e r m i n i n g w h e t h e r a c o n s t i t u t i o n a l r i g h t 
has b e e n b u r d e n e d i m p e r m i s s i b l y , i t a l s o i s 
a p p r o p r i a t e t o c o n s i d e r t h e l e g i t i m a c y o f t h e 
c h a l l e n g e d g o v e r n m e n t a l p r a c t i c e . See C h a f f i n v.  
S t y n c h c o m b e , s u p r a , 412 U.S., a t 32, a n d n. 20. 
A t t e m p t e d impeachment on c r o s s - e x a m i n a t i o n o f a 
d e f e n d a n t , t h e p r a c t i c e a t i s s u e h e r e , may e nhance 
t h e r e l i a b i l i t y o f t h e c r i m i n a l p r o c e s s . Use o f s u c h 
impeachment on c r o s s - e x a m i n a t i o n a l l o w s p r o s e c u t o r s 
t o t e s t t h e c r e d i b i l i t y o f w i t n e s s e s b y a s k i n g them 
t o e x p l a i n p r i o r i n c o n s i s t e n t s t a t e m e n t s and a c t s . 
A d e f e n d a n t may d e c i d e n o t t o t a k e t h e w i t n e s s s t a n d 
b e c a u s e o f t h e r i s k o f c r o s s - e x a m i n a t i o n . B u t t h i s 
i s a c h o i c e o f l i t i g a t i o n t a c t i c s . Once a d e f e n d a n t 
d e c i d e s t o t e s t i f y , ' [ t ] h e i n t e r e s t s o f t h e o t h e r 
p a r t y and r e g a r d f o r t h e f u n c t i o n o f c o u r t s o f 
j u s t i c e t o a s c e r t a i n t h e t r u t h become r e l e v a n t , and 
p r e v a i l i n t h e b a l a n c e o f c o n s i d e r a t i o n s d e t e r m i n i n g 
t h e s c o p e and l i m i t s o f t h e p r i v i l e g e a g a i n s t 
s e l f - i n c r i m i n a t i o n . ' Brown v. U n i t e d S t a t e s , 356 
U.S. 148 ( 1 9 5 8 ) . 

"Thus, impeachment f o l l o w s t h e d e f e n d a n t ' s own 
d e c i s i o n t o c a s t a s i d e h i s c l o a k o f s i l e n c e and 
a d v a n c e s t h e t r u t h - f i n d i n g f u n c t i o n o f t h e c r i m i n a l 
t r i a l . We c o n c l u d e t h a t t h e F i f t h Amendment i s n o t 
v i o l a t e d b y t h e u s e o f p r e a r r e s t s i l e n c e t o i m p e a c h 
a c r i m i n a l d e f e n d a n t ' s c r e d i b i l i t y . " 

447 U.S. 233-38. 

I n a f o o t n o t e i n J e n k i n s , t h e C o u r t n o t e d : 

" I n C rampton v. O h i o , [402 U.S. 183 ( 1 9 7 1 ) , ] t h e 
C o u r t c o n s i d e r e d a c l a i m t h a t a murder d e f e n d a n t ' s 
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r i g h t t o r e m a i n s i l e n t was b u r d e n e d 
u n c o n s t i t u t i o n a l l y b e c a u s e he c o u l d n o t a r g u e f o r 
m i t i g a t i o n o f p u n i s h m e n t w i t h o u t r i s k i n g 
i n c r i m i n a t i o n on t h e q u e s t i o n o f g u i l t . The C o u r t 
r e c o g n i z e d t h a t a d e f e n d a n t who s p e a k s i n h i s own 
d e f e n s e c a n n o t a v o i d t e s t i f y i n g f u l l y . 

" ' I t h a s l o n g b e e n h e l d t h a t a d e f e n d a n t 
who t a k e s t h e s t a n d i n h i s own b e h a l f 
c a n n o t t h e n c l a i m t h e p r i v i l e g e a g a i n s t 
c r o s s - e x a m i n a t i o n on m a t t e r s r e a s o n a b l y 
r e l a t e d t o t h e s u b j e c t m a t t e r o f h i s d i r e c t 
e x a m i n a t i o n . See, e.g., Brown v. W a l k e r , 
161 U.S. 591, 597-598 ( 1 8 9 6 ) ; F i t z p a t r i c k  
v. U n i t e d S t a t e s , 178 U.S. 304, 314-316 
( 1 9 0 0 ) ; Brown v. U n i t e d S t a t e s , 356 U.S. 
148 (1958) . I t i s n o t t h o u g h t o v e r l y h a r s h 
i n s u c h s i t u a t i o n s t o r e q u i r e t h a t t h e 
d e t e r m i n a t i o n w h e t h e r t o w a i v e t h e 
p r i v i l e g e t a k e i n t o a c c o u n t t h e m a t t e r s 
w h i c h may be b r o u g h t o u t on 
c r o s s - e x a m i n a t i o n . I t i s a l s o g e n e r a l l y 
r e c o g n i z e d t h a t a d e f e n d a n t who t a k e s t h e 
s t a n d i n h i s own b e h a l f may be i m p e a c h e d b y 
p r o o f o f p r i o r c o n v i c t i o n s o r t h e l i k e . See 
S p e n c e r v. T e x a s , 385 U.S. [554, 561,] 
( 1 9 6 7 ) ; c f . M i c h e l s o n v. U n i t e d S t a t e s , 335 
U.S. 469 ( 1 9 4 8 ) ; b u t c f . L u c k v. U n i t e d 
S t a t e s , 121 U.S.App.D.C. 151, 348 F.2d 763 
( 1 9 6 5 ) ; U n i t e d S t a t e s v. Palumbo, 401 F.2d 
270 (CA2 1 9 6 8 ) . ' 402 U.S., a t 215, 91 
S.Ct., a t 1471. 

447 U.S. a t 237 n. 3. 

I n J e n k i n s , t h e Supreme C o u r t c o n c l u d e d b y n o t i n g : 

"Our d e c i s i o n t o d a y does n o t f o r c e any s t a t e 
c o u r t t o a l l o w impeachment t h r o u g h t h e u s e o f 
p r e a r r e s t s i l e n c e . E a c h j u r i s d i c t i o n r e m a i n s f r e e t o  
f o r m u l a t e e v i d e n t i a r y r u l e s d e f i n i n g t h e s i t u a t i o n s  
i n w h i c h s i l e n c e i s v i e w e d as more p r o b a t i v e t h e n 
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p r e j u d i c i a l . We m e r e l y c o n c l u d e t h a t t h e use o f 
p r e a r r e s t s i l e n c e t o i m p e a c h a d e f e n d a n t ' s 
c r e d i b i l i t y does n o t v i o l a t e t h e C o n s t i t u t i o n . " 

447 U.S. a t 240-41. 

I n A l a b a m a , R u l e 6 1 1 ( b ) , A l a . R . E v i d . , p r o v i d e s : 

"The r i g h t t o c r o s s - e x a m i n e e x t e n d s t o any 
m a t t e r r e l e v a n t t o any i s s u e and t o m a t t e r s 
a f f e c t i n g t h e c r e d i b i l i t y o f t h e w i t n e s s " 

A c c o r d i n g l y , 

" P u r s u a n t t o R u l e 611(b) c r o s s - e x a m i n a t i o n 
g e n e r a l l y i s n o t l i m i t e d i n s c o p e t o t h e m a t t e r s 
b r o u g h t o u t on t h e w i t n e s s ' d i r e c t e x a m i n a t i o n . 
R a t h e r , t h e c r o s s - e x a m i n e r may a s k q u e s t i o n s t h a t 
a r e r e l e v a n t t o : (1) any m a t e r i a l i s s u e i n t h e c a s e , 
and (2) t h e w i t n e s s ' s c r e d i b i l i t y . I n a d d i t i o n , e v e n 
i f t h e c r o s s - e x a m i n e r p r o p o u n d s a q u e s t i o n t h a t i s 
n o t o t h e r w i s e r e l e v a n t t o e i t h e r a m a t e r i a l i s s u e i n 
t h e c a s e o r t h e w i t n e s s ' c r e d i b i l i t y , t h e q u e s t i o n 
may be p e r m i s s i b l e i f i t i s r e l e v a n t t o a m a t t e r 
b r o u g h t o u t b y t h e a d v e r s e p a r t y d u r i n g d i r e c t 
e x a m i n a t i o n o f t h e w i t n e s s . " 

M c E l r o y ' s A l a b a m a E v i d e n c e § 136.01(1) ( f o o t n o t e s o m i t t e d ) . 

F u r t h e r m o r e , 

" A d v e r s e p a r t i e s i n b o t h c i v i l and c r i m i n a l 
c a s e s a r e e n t i t l e d t o c o n d u c t a t h o r o u g h and s i f t i n g 
c r o s s - e x a m i n a t i o n w h i c h i n c l u d e s w i d e l a t i t u d e f o r 
t e s t i n g a w i t n e s s ' c r e d i b i l i t y . I t i s e q u a l l y w e l l 
e s t a b l i s h e d , h o w e v e r, t h a t t h i s e n t i t l e m e n t i s n o t 
a b s o l u t e , and t h a t t h e l a t i t u d e and e x t e n t o f s u c h 
c r o s s - e x a m i n a t i o n r e s t s l a r g e l y w i t h i n t h e s o u n d 
d i s c r e t i o n o f t h e t r i a l c o u r t w h i c h i s r e v e r s i b l e 
o n l y i f a b u s e d t o t h e p r e j u d i c e o f t h e c o m p l a i n i n g 
p a r t y . On a p p e a l t h e p a r t y c l a i m i n g t h a t t h e t r i a l 
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j u d g e has a b u s e d d i s c r e t i o n i n t h i s r e g a r d b e a r s t h e 
b u r d e n o f p e r s u a s i o n . " 

M c E l r o y ' s A l a b a m a E v i d e n c e §136.01(2) ( f o o t n o t e s o m i t t e d ) . 

"'As t h e U n i t e d S t a t e s Supreme C o u r t s t a t e d i n 
D a v i s v. A l a s k a , 415 U.S. 308, 94 S.Ct. 1105, 39 
L.Ed.2d 347 ( 1 9 7 4 ) : 

" ' " C r o s s - e x a m i n a t i o n i s t h e 
p r i n c i p a l means by w h i c h t h e 
b e l i e v a b i l i t y o f a w i t n e s s and 
t h e t r u t h o f h i s t e s t i m o n y a r e 
t e s t e d . S u b j e c t a l w a y s t o t h e 
b r o a d d i s c r e t i o n o f a t r i a l j u d g e 
t o p r e c l u d e r e p e t i t i v e and u n d u l y 
h a r a s s i n g i n t e r r o g a t i o n , t h e 
c r o s s - e x a m i n e r i s n o t o n l y 
p e r m i t t e d t o d e l v e i n t o t h e 
w i t n e s s ' s t o r y t o t e s t t h e 
w i t n e s s ' p e r c e p t i o n s and memory, 
b u t t h e c r o s s - e x a m i n e r has 
t r a d i t i o n a l l y b e e n a l l o w e d t o 
i m p e a c h , i . e . , d i s c r e d i t , t h e 
w i t n e s s . " 

"'415 U.S. a t 316, 94 S . C t . 1105. "'The 
l a t i t u d e and e x t e n t o f c r o s s - e x a m i n a t i o n , 
o f n e c e s s i t y , i s a m a t t e r w i t h i n t h e s o u n d 
d i s c r e t i o n o f t h e t r i a l c o u r t , and, i n t h e 
a b s e n c e o f p r e j u d i c i a l a b u s e , i t i s n o t 
r e v i e w a b l e on a p p e a l . ' T u r n e r v. S t a t e , 289 
A l a . 97, 100, 265 So. 2d 883 ( 1 9 7 2 ) . " 
A s h u r s t v. S t a t e , 462 So. 2d 999, 1008-09 
( A l a . C r i m . App. 1 9 8 4 ) . ' 

" M a r s h a l l v. S t a t e , 20 So. 3d 830, 835 ( A l a . C r i m . 
App. 2 0 0 8 ) . 'Where a w i t n e s s ' t e s t i m o n y i s o f m a j o r 
i m p o r t a n c e and i s s t r o n g l y a d v e r s e t o t h e p a r t y 
a g a i n s t whom he has t e s t i f i e d , t h e u s u a l d i s c r e t i o n 
o f a t r i a l c o u r t has a n a r r o w r a n g e , and i t 
g e n e r a l l y i s r e q u i r e d t o a l l o w p r o o f o f any 
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i m p o r t a n t f a c t i n d i c a t i n g b i a s o f t h e w i t n e s s . ' 
P r o c t o r v. S t a t e , 331 So. 2d 828, 830 ( A l a . C r i m . 
App. 1 9 7 6 ) . 

" ' I n t h e d i s c h a r g e o f i t s f a c t f i n d i n g 
f u n c t i o n s t h e j u r y ' s s e a r c h f o r t h e t r u t h 
i n c l u d e s t h e p a r a m o u n t r i g h t t o c o n s i d e r a 
w i t n e s s ' s m o t i v a t i o n , and any e v i d e n c e 
t e s t i n g " h i s i n t e r e s t , b i a s o r p r e j u d i c e " 
so as t o " i l l u s t r a t e o r i m p e a c h t h e 
a c c u r a c y o f h i s t e s t i m o n y " i s a c o m p e t e n t , 
m a t e r i a l and r e l e v a n t s u b j e c t o f 
c r o s s - e x a m i n a t i o n , and t h e j u r y ' s r i g h t t o 
be g i v e n s u c h e v i d e n c e i s , o f i t s e l f , p a r t 
o f t h e f a c t f i n d i n g p r o c e s s . G r e e n v.  
S t a t e , [254 A l a . 471, 64 So. 2d 84 
( 1 9 5 3 ) ] . ' 

"Ex p a r t e B r o o k s , 393 So. 2d 486, 487-88 ( A l a . 
1 9 8 0 ) . 

"'"[W]hen t h e a c c u s e d t a k e s t h e s t a n d t o 
t e s t i f y i n h i s own b e h a l f , he does so i n a 
d u a l c a p a c i t y - - ( 1 ) as t h e a c c u s e d and (2) 
as a w i t n e s s . I n h i s c a p a c i t y as a w i t n e s s 
h i s c r e d i b i l i t y may be i m p e a c h e d i n t h e 
same way o r ways i n w h i c h t h e c r e d i b i l i t y 
o f any o t h e r w i t n e s s may be i m p e a c h e d . 
S t o n e v. S t a t e , 208 A l a . 50, 93 So. 706 
[ ( 1 9 2 2 ) ] ; P i t t s v. S t a t e , 261 A l a . 314, 74 
So. 2d 232 [ ( 1 9 5 4 ) ] . 'A d e f e n d a n t , who 
t e s t i f i e s f o r h i m s e l f as a w i t n e s s , may be 
i m p e a c h e d i n t h e same manner as o t h e r 
w i t n e s s e s , b y s h o w i n g t h a t he has b e e n 
c o n v i c t e d o f a c r i m e i n v o l v i n g m o r a l 
t u r p i t u d e , o r t h a t he has made 
c o n t r a d i c t o r y s t a t e m e n t s , o r t h a t he i s a 
p e r s o n o f b a d c h a r a c t e r . ' " ' 

" F i s h e r v. S t a t e , 57 A l a . A p p . 310, 328 So. 2d 311, 
317 ( A l a . C r i m . App. 1 9 7 6 ) , q u o t i n g Chambers v.  
S t a t e , 264 A l a . 8, 10, 84 So. 342, 343-44 ( 1 9 3 5 ) . " 
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G o b b l e , So. 3d a t . 

As d i s c u s s e d above, R e y n o l d s t e s t i f i e d d u r i n g d i r e c t 

e x a m i n a t i o n t h a t he was n o t p r e s e n t when t h e c r i m e s o c c u r r e d 

and t h a t he had n o t h i n g t o do w i t h t h e c r i m e s . He t e s t i f i e d 

t h a t he went t o t h e s c e n e o n l y t o p r o t e c t h i s g i r l f r i e n d who, 

he c l a i m e d , a l t h o u g h p r e s e n t , d i d n o t p a r t i c i p a t e i n t h e 

c r i m e s . R e y n o l d s f u r t h e r t e s t i f i e d on d i r e c t t h a t r a t h e r t h a n 

c a l l i n g t h e p o l i c e a f t e r d i s c o v e r i n g t h a t t h e M a r t i n s had been 

m u r d e r e d , he t r i e d t o b u r n t h e b o d i e s and t h e house i n o r d e r 

t o c o v e r c r i m e s t h a t some o t h e r u n d i s c l o s e d p e r s o n s s u p p o s e d l y 

c o m m i t t e d . 

On c r o s s - e x a m i n a t i o n , R e y n o l d s a d m i t t e d t h a t a f t e r h i s 

a r r e s t he t o l d t h e p o l i c e t h a t he had no k n o w l e d g e o f t h e 

c r i m e s b u t t h a t he w i s h e d t h a t he had t o l d t h e t r u t h when he 

f i r s t t a l k e d t o t h e p o l i c e . He e x p r e s s e d c o n f u s i o n as t o why 

he was b e i n g p r o s e c u t e d f o r t h e c r i m e s i n s t e a d o f t h e p e o p l e 

who s u p p o s e d l y c o m m i t t e d t h e c r i m e s . R e y n o l d s i n t i m a t e d t h a t 

he e ven knew who c o m m i t t e d t h e r o b b e r y and m u r d e r s , b u t he 

d e c l i n e d t o r e v e a l t h e i r i d e n t i t y when a s k e d t o do so by t h e 

p r o s e c u t o r d u r i n g c r o s s - e x a m i n a t i o n . F i n a l l y , R e y n o l d s 

t e s t i f i e d t h a t he had been i n c a r c e r a t e d f o r o v e r f o u r y e a r s 
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b e f o r e t r i a l and t h a t d u r i n g t h a t t i m e he r e g r e t t e d n o t 

t e l l i n g h i s v e r s i o n o f what had h appened. 

G i v e n t h e p a r t i c u l a r f a c t s o f t h i s c a s e , t o g e t h e r w i t h 

R e y n o l d s ' s a d m i s s i o n t h a t he r e g r e t t e d n o t c o m i n g f o r w a r d much 

e a r l i e r w i t h h i s e x c u l p a t o r y v e r s i o n o f t h e f a c t s , we f i n d no 

b a s i s f o r r e v e r s a l i n e i t h e r t h e p r o s e c u t o r ' s c r o s s -

e x a m i n a t i o n q u e s t i o n s o r h i s comments d u r i n g c l o s i n g a rgument. 

XV. 

R e y n o l d s a r g u e s t h a t a l l e g e d p r o s e c u t o r i a l m i s c o n d u c t 

u n d e r m i n e d t h e r e l i a b i l i t y o f j u r y ' s v e r d i c t s f i n d i n g h i m 

g u i l t y o f c a p i t a l m urder and t h e r e s u l t i n g d e a t h s e n t e n c e . 

( R e y n o l d s ' s b r i e f , I s s u e X I I I , a t 9 2 - 9 8 ) . 2 5 

B e f o r e a d d r e s s i n g h i s i n d i v i d u a l c l a i m s , we s e t f o r t h t h e 

a p p l i c a b l e l a w r e g a r d i n g a p p e l l a t e r e v i e w o f p r o s e c u t o r i a l 

comments. 

" I n B e l i s l e v. S t a t e , 11 So. 3d 256 ( A l a . C r i m . 
App. 2 0 0 7 ) , t h i s c o u r t r e i t e r a t e d t h e p r i n c i p l e s 
a p p l i e d when r e v i e w i n g a p r o s e c u t o r ' s a l l e g e d 
i m p r o p e r comment as f o l l o w s : 

2 5 F o r t h e s a k e o f c l a r i t y , t h i s C o u r t has g r o u p e d a l l t h e 
g u i l t - p h a s e i s s u e s t o g e t h e r and a l l t h e p e n a l t y - p h a s e i s s u e s 
t o g e t h e r ; h o w e v e r, b e c a u s e o f t h e manner i n w h i c h R e y n o l d s 
i n t e r t w i n e d t h e two p h a s e s i n t h i s a r g u m e n t , t h i s p o r t i o n o f 
t h e o p i n i o n does i n c l u d e some d i s c u s s i o n o f p e n a l t y - p h a s e 
m a t t e r s . 
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" ' " ' I n r e v i e w i n g a l l e g e d l y 
i m p r o p e r p r o s e c u t o r i a l a rgument, 
we must f i r s t d e t e r m i n e i f t h e 
a rgument was, i n f a c t , i m p r o p e r . 
I f we d e t e r m i n e t h a t t h e argument 
was i m p r o p e r , t h e t e s t f o r r e v i e w 
i s n o t w h e t h e r t h e comments 
i n f l u e n c e d t h e j u r y , b u t w h e t h e r 
t h e y m i g h t have i n f l u e n c e d t h e 
j u r y i n a r r i v i n g a t i t s v e r d i c t . ' 
S m i t h v. S t a t e , 698 So. 2d 189, 
202-03 ( A l a . C r . App. 1 9 9 6 ) , 
a f f ' d , 698 So. 2d 219 ( A l a . 1 9 9 7 ) , 
c e r t . d e n i e d , 522 U.S. 957, 118 
S.Ct. 385, 139 L.Ed. 2d 300 
(1997) ( c i t a t i o n s o m i t t e d ) ; B u s h  
v. S t a t e , 695 So. 2d 70, 131 
( A l a . C r . App. 1 9 9 5 ) , a f f ' d , 695 
So. 2d 138 ( A l a . 1 9 9 7 ) , c e r t . 
d e n i e d , 522 U.S. 969, 118 S.Ct. 
418, 139 L.Ed. 2d 320 (1997) 
( c i t a t i o n s o m i t t e d ) . 'The 
r e l e v a n t q u e s t i o n i s w h e t h e r t h e 
p r o s e c u t o r ' s comments " s o 
i n f e c t e d t h e t r i a l w i t h 
u n f a i r n e s s as t o make t h e 
r e s u l t i n g c o n v i c t i o n a d e n i a l o f 
due p r o c e s s . " ' D arden v.  
W a i n w r i g h t , 477 U.S. 168, 181, 
106 S.Ct. 2464, 2471, 91 L.Ed.2d 
144 ( 1 9 8 6 ) , q u o t i n g D o n n e l l y v.  
D e C h r i s t o f o r o , 416 U.S. 637, 94 
S.Ct. 1868, 40 L.Ed.2d 431 
( 1 9 7 4 ) . Comments made by t h e 
p r o s e c u t o r must be e v a l u a t e d i n 
t h e c o n t e x t o f t h e w h o l e t r i a l . 
D u ren v. S t a t e , 590 So. 2d 360, 
364 ( A l a . C r . App. 1 9 9 0 ) , a f f ' d , 
590 So. 2d 369 ( A l a . 1 9 9 1 ) , c e r t . 
d e n i e d , 503 U.S. 974, 112 S.Ct. 
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1594, 118 L.Ed.2d 310 ( 1 9 9 2 ) . 
' P r o s e c u t o r i a l m i s c o n d u c t i s 
s u b j e c t t o a h a r m l e s s e r r o r 
a n a l y s i s . ' B u s h v. S t a t e , 695 So. 
2d a t 131 ( c i t a t i o n s o m i t t e d ) ; 
S m i t h v. S t a t e , 698 So. 2d a t 203 

"'Simmons v. S t a t e , 797 So. 2d 1134, 
1161-62 ( A l a . C r i m . App. 1999) ( o p i n i o n on 
r e t u r n t o remand). We must v i e w t h e 
c h a l l e n g e d a r g u m e n t s i n t h e c o n t e x t o f t h e 
e n t i r e t r i a l and n o t i n t h e a b s t r a c t . See 
Duren v. S t a t e , 590 So. 2d 360 ( A l a . C r i m . 
App. 1 9 9 0 ) ; W h i t l o w v. S t a t e , 509 So. 2d 
252 ( A l a . C r i m . App. 1 9 8 7 ) . I t i s p r o p e r 
f o r a p r o s e c u t o r t o a r g u e any l e g i t i m a t e 
i n f e r e n c e t h a t may be drawn f r o m t h e 
e v i d e n c e . See S n y d e r v. S t a t e , 893 So. 2d 
488 ( A l a . C r i m . App. 2 0 0 3 ) . ' 

"11 So. 3d a t 302. 

" ' " ' W h i l e t h i s f a i l u r e t o o b j e c t 
does n o t p r e c l u d e r e v i e w i n a 
c a p i t a l c a s e , i t does w e i g h 
a g a i n s t any c l a i m o f p r e j u d i c e . ' 
Ex p a r t e Kennedy, 472 So. 2d 
[1106,] a t 1111 [ ( A l a . 1985) ] 
( e m p h a s i s i n o r i g i n a l ) . ' T h i s 
c o u r t has c o n c l u d e d t h a t t h e 
f a i l u r e t o o b j e c t t o i m p r o p e r 
p r o s e c u t o r i a l a r g u m e n t s ... 
s h o u l d be w e i g h e d as p a r t o f o u r 
e v a l u a t i o n o f t h e c l a i m on t h e 
m e r i t s b e c a u s e o f i t s s u g g e s t i o n 
t h a t t h e d e f e n s e d i d n o t c o n s i d e r 
t h e comments i n q u e s t i o n t o be 
p a r t i c u l a r l y h a r m f u l . ' J o h n s o n v.  
W a i n w r i g h t , 778 F. 2d 623, 629 n. 
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6 ( 1 1 t h C i r . 1 9 8 5 ) , c e r t . d e n i e d , 
484 U.S. 872, 108 S. C t . 201, 98 
L .Ed.2d 152 ( 1 9 8 7 ) . " ' 

"Ex p a r t e W i n d s o r , 683 So. 2d 1042, 1061 ( A l a . 1996) 
( q u o t i n g K u e n z e l v. S t a t e , 577 So. 2d 474, 489 ( A l a . 
C r i m . App. 1 9 9 0 ) ) . " 

V a n p e l t v. S t a t e [Ms. CR-06-1539, December 18, 2009] So. 

3d , ( A l a . C r i m . App. 2 0 0 9 ) . 

W i t h t h e a f o r e m e n t i o n e d p r i n c i p l e s i n m ind, we t u r n t o 

R e y n o l d s ' s s p e c i f i c a l l e g a t i o n s . 

A. 

R e y n o l d s c o n t e n d s t h a t t h e " p r o s e c u t o r e n c o u r a g e d t h e 

j u r y t o r e l y on i m p r o p e r e v i d e n c e i n c o n s i d e r i n g Chad M a r t i n ' s 

t e s t i m o n y . " ( R e y n o l d s ' s b r i e f , a t 92-93.) T h i s a s s e r t i o n was 

a d d r e s s e d i n P a r t V I I o f t h i s C o u r t ' s o p i n i o n and f o u n d t o 

l a c k m e r i t . 

B. 

R e y n o l d s c l a i m s t h a t t h e p r o s e c u t o r i m p r o p e r l y v o u c h e d 

f o r t h e s t r e n g t h o f t h e S t a t e ' s c a s e i n t h e p r o s e c u t o r ' s 

c l o s i n g argument d u r i n g t h e g u i l t - p h a s e o f t h e t r i a l . 

( R e y n o l d s ' s b r i e f , a t 93-94.) I n a f o o t n o t e t o h i s a r g u m e n t , 

R e y n o l d s q u o t e s t h r e e a l l e g e d l y i m p r o p e r comments f r o m t h e 

r e c o r d . 
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F i r s t , R e y n o l d s a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

v o u c h e d f o r t h e s t r e n g t h o f t h e S t a t e ' s c a s e d u r i n g t h e 

S t a t e ' s r e b u t t a l c l o s i n g a rgument when t h e p r o s e c u t o r s t a t e d : 

"We f e e l v e r y s t r o n g l y , a n d we f e e l t h a t you a l l — we a l s o 

c o n c l u d e b e y o n d a r e a s o n a b l e d o u b t t h a t b a s e d on c l e a r , 

u n d i s p u t e d -- r e a s o n a b l y u n d i s p u t e d e v i d e n c e i n t h i s c a s e -¬

t h i s i s c l e a r l y a c a s e o f c a p i t a l m urder and n o t h i n g e l s e . " 

( V o l . 12, R. 1670.) 

R e y n o l d s d i d n o t o b j e c t t o t h i s p u r p o r t e d l y i m p r o p e r 

comment, and we f i n d no p l a i n e r r o r i n t h e comment. R u l e 45A, 

A l a . R . A p p . P . 

" ' " ' [ I ] t i s n o t i m p r o p e r f o r [ t h e 
p r o s e c u t i n g a t t o r n e y ] t o a r g u e o r t o 
e x p r e s s h i s o p i n i o n t h a t [ t h e ] a c c u s e d i s 
g u i l t y , where he s t a t e s , o r i t i s a p p a r e n t , 
t h a t s u c h o p i n i o n i s b a s e d s o l e l y on t h e 
e v i d e n c e . ' 23A C.J.S. C r i m i n a l Law § 1104, 
pp. 194-95 ( 1 9 6 1 ) . " G a l l o w a y v. S t a t e , 484 
So. 2d 1199, 1201 ( A l a . C r . App. 1 9 8 6 ) . I n 
G a l l o w a y , a number o f c a s e s a r e c i t e d i n 
w h i c h t h e p r o s e c u t i n g a t t o r n e y made 
comments s t a t i n g h i s o p i n i o n t h a t t h e 
a p p e l l a n t was g u i l t y . ' " 

" H e n d e r s o n v. S t a t e , 584 So. 2d 841, 857 ( A l a . C r . 
App. 1 9 8 8 ) , remanded on o t h e r g r o u n d s , 584 So. 2d 
862 ( A l a . 1 9 9 1 ) . " 

B r o a d n a x v. S t a t e , 825 So. 2d 134, 183 ( A l a . C r i m . App. 2 0 0 0 ) . 
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Seco n d , R e y n o l d s a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

v o u c h e d f o r t h e s t r e n g t h o f t h e S t a t e ' s c a s e when t h e 

p r o s e c u t o r a r g u e d i n h i s r e b u t t a l a rgument, " b e c a u s e anybody 

w i t h any k i n d o f s e n s e w o u l d know t h a t y o u ' r e n o t g o i n g t o buy 

t h a t c o c k and b u l l s t o r y t h e guy g o t on t h e w i t n e s s s t a n d and 

t r i e d t o s e l l t o y o u . ' " ( V o l . X I I , R. 1670-71.) 

R e y n o l d s d i d n o t o b j e c t t o t h i s comment, and we f i n d no 

p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

"The p r o s e c u t i o n i s e n t i t l e d t o ' s p o t l i g h t t h e 
d e f e n s e ' s s t r a t e g y , ' and a p r o s e c u t o r ' s r e m a r k s 
d u r i n g c l o s i n g argument p o i n t i n g o u t t h e f l a w s i n 
t h e d e f e n s e ' s t h e o r y o f t h e c a s e do n o t c o n s t i t u t e 
i m p r o p e r a rgument. ' D u r i n g c l o s i n g a rgument, t h e 
p r o s e c u t o r , as w e l l as d e f e n s e c o u n s e l , has a r i g h t 
t o p r e s e n t h i s i m p r e s s i o n s f r o m t h e e v i d e n c e , i f 
r e a s o n a b l e , and may a r g u e e v e r y l e g i t i m a t e 
i n f e r e n c e . ' R u t l e d g e v. S t a t e , 523 So. 2d 1087, 1100 
( A l a . C r i m . App. 1987) ( c i t a t i o n o m i t t e d ) , r e v ' d on 
o t h e r g r o u n d s , 523 So. 2d 1118 ( A l a . 1 9 8 8 ) . The 
r e m a r k s c o m p l a i n e d o f by t h e a p p e l l a n t were p a r t o f 
t h e p r o s e c u t o r ' s l e g i t i m a t e argument t h a t t h e 
e v i d e n c e d i d n o t s u p p o r t t h e d e f e n s e ' s t h e o r y t h a t 
t h e r o b b e r y o f J o h n s o n was a 'mere a f t e r t h o u g h t . ' We 
f i n d no e r r o r h e r e , p l a i n o r o t h e r w i s e . " 

R eeves v. S t a t e , 807 So. 2d 18, 45-46 ( A l a . C r i m . App. 2 0 0 0 ) , 

c e r t . d e n i e d , 534 U.S. 1026 ( 2 0 0 1 ) . 

We have c a r e f u l l y r e v i e w e d t h e comment i n t h e c o n t e x t i n 

w h i c h i t o c c u r r e d . C o n t r a r y t o R e y n o l d s ' s a l l e g a t i o n , we do 
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n o t b e l i e v e t h a t t h e p r o s e c u t o r was v o u c h i n g f o r t h e s t r e n g t h 

o f t h e S t a t e ' s c a s e by t h e comment. R a t h e r , i t a p p e a r s t h a t 

t h e p r o s e c u t o r was m e r e l y r e p l y i n g t o d e f e n s e c o u n s e l ' s 

c l o s i n g argument t h a t t h e e v i d e n c e e s t a b l i s h e d o n l y t h a t 

R e y n o l d s was a t t h e s c e n e o f t h e c r i m e s t o h e l p c o v e r up h i s 

g i r l f r i e n d ' s p r e s e n c e a t t h e s c e n e o f t h e t r i p l e -

m u r d e r / r o b b e r y . 

3. 

L i k e w i s e , we f i n d no p l a i n e r r o r i n t h e p r o s e c u t o r ' s 

comment: "The o n l y a p p r o p r i a t e v e r d i c t i s g u i l t y o f c a p i t a l 

m u r d e r . Not a n y t h i n g l e s s . I f you a r e n o t g o i n g t o c o n v i c t h im 

o f c a p i t a l m u r d e r , j u s t l e t him go." ( V o l . X I I , R. 1685.) 

" ' " G e n e r a l l y , t h e p r o s e c u t o r i s i n e r r o r by 
e x h o r t i n g t h e j u r y t o 'do what's r i g h t , ' o r t o 'do 
i t s j o b , ' i f t h a t e x h o r t a t i o n ' i m p l [ i e s ] t h a t , i n 
o r d e r t o do s o , i t can o n l y r e a c h a c e r t a i n v e r d i c t , 
r e g a r d l e s s o f i t s d u t y t o w e i g h t h e e v i d e n c e and 
f o l l o w t h e c o u r t ' s i n s t r u c t i o n s on t h e l a w . ' " M c N a i r  
v. S t a t e , 653 So. 2d 320, 339-40 ( A l a . C r i m . App. 
1 9 9 2 ) , a f f ' d , 653 So. 2d 353 ( A l a . 1 9 9 4 ) , q u o t i n g 
A r t h u r v. S t a t e , 575 So. 2d 1165, 1185 ( A l a . C r i m . 
App. 1990 ) . However, i t i s n o t i m p r o p e r f o r a 
p r o s e c u t o r t o a r g u e t o t h e j u r y t h a t a d e f e n d a n t i s 
g u i l t y o r t o u r g e t h e j u r y t o f i n d t h e d e f e n d a n t 
g u i l t y o f t h e c r i m e c h a r g e d so l o n g as t h a t argument 
i s b a s e d on t h e e v i d e n c e ; i n f a c t , t h a t i s e x a c t l y 
what a p r o s e c u t o r i s s u p p o s e d t o do d u r i n g c l o s i n g 
a r gument. See G a l l o w a y v. S t a t e , 484 So. 2d 1199 
( A l a . C r i m . App. 1 9 8 6 ) , and t h e a u t h o r i t i e s c i t e d 
t h e r e i n . See a l s o B r o a d n a x v. S t a t e , 825 So. 2d 134, 
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183 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 825 So. 2d 233 
( A l a . 2001 ) , and M e l s o n v. S t a t e , 775 So. 2d 857, 
889-90 ( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 775 So. 2d 904 

( A l a . 2 0 0 0 ) . " 

M o r r i s v. S t a t e , [Ms. CR-07-1997, F e b r u a r y 5, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) , q u o t i n g M i n o r v. S t a t e , 914 

So. 2d 372, 420 ( A l a . C r i m . App. 2 0 0 4 ) . 

The p r o s e c u t o r ' s e x h o r t a t i o n t o t h e j u r y was b a s e d upon 

t h e e v i d e n c e p r e s e n t e d d u r i n g t h e t r i a l . 

4 

I n a f o u r t h a l l e g a t i o n o f i m p r o p e r v o u c h i n g , R e y n o l d s 

r e f e r s t h i s C o u r t t o t h r e e pages o f t h e p r o s e c u t o r ' s o p e n i n g 

a rgument. ( R e y n o l d s ' s b r i e f a t 94, c i t i n g V o l . V I I , R. 841¬

43.) We have r e v i e w e d t h e a l l e g e d i m p r o p e r comments i n t h e 

c o n t e x t o f t h e o p e n i n g argument, and we f i n d no p l a i n e r r o r . 

R u l e 45A, A l a . R . A p p . P . C o n t r a r y t o R e y n o l d s ' s i n t e r p r e t a t i o n , 

t h e p r o s e c u t o r was n o t i m p r o p e r l y v o u c h i n g f o r t h e c r e d i b i l i t y 

o f S t a t e ' s w i t n e s s , A d r i a n West. I n s t e a d , t h e p r o s e c u t o r was 

s i m p l y o u t l i n i n g what he e x p e c t e d t h e e v i d e n c e t o p r o v e . See 

B a k e r v. S t a t e , 906 So. 2d 210, 266-67 ( A l a . C r i m . App. 2 0 0 1 ) , 

r e v ' d on o t h e r g r o u n d s , Ex p a r t e B a k e r , 906 So. 2d 277 ( A l a . 
2 0 0 4 ) . 
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R e y n o l d s c i t e s s e v e r a l p o r t i o n s o f t h e p r o s e c u t o r ' s 

o p e n i n g and c l o s i n g a r g u m e n t s a t t h e g u i l t p hase o f t h e t r i a l 

as s u p p o r t f o r h i s a l l e g a t i o n t h a t " t h r o u g h o u t t h e t r i a l t h e 

p r o s e c u t o r s o u g h t t o i n f l a m e t h e j u r y ' s p a s s i o n s . " ( R e y n o l d s ' s 

b r i e f , a t 9 4 - 9 5 . ) 2 6 

"We have c a r e f u l l y r e v i e w e d t h e p r o s e c u t o r ' s 
e n t i r e c l o s i n g argument d u r i n g t h e p e n a l t y phase o f 
F l o y d ' s t r i a l , p a y i n g p a r t i c u l a r a t t e n t i o n t o t h e 
c o n t e x t o f t h e p r o s e c u t o r ' s r e m a r k s q u o t e d i n 
F l o y d ' s b r i e f . B a s e d on t h a t r e v i e w , i t i s c l e a r 
t h a t t h e p r o s e c u t o r ' s r e m a r k s a t t h e p e n a l t y phase 
o f F l o y d ' s t r i a l were made i n t h e h e a t o f d e b a t e , 
were p r o p e r comments on f a c t s i n e v i d e n c e , were i n 
r e p l y t o v a r i o u s r e m a r k s made d u r i n g d e f e n s e 
c o u n s e l ' s c l o s i n g a rgument, and were n o t i m p r o p e r l y 
d e s i g n e d t o i n f l a m e t h e p a s s i o n s o f t h e j u r y . 
T h e r e f o r e , no b a s i s f o r r e v e r s a l e x i s t s . " 

F l o y d v. S t a t e , [Ms. CR-05-0935, September 28, 2007] So. 

3d , ( A l a . C r i m . App. 2 0 0 7 ) . B a s e d upon t h e r a t i o n a l e 

i n F l o y d , we f i n d no p l a i n e r r o r i n t h e p r o s e c u t o r ' s comments. 

R e y n o l d s c o n t e n d s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

b e l i t t l e d h i m d u r i n g c r o s s - e x a m i n a t i o n o f him a t t h e g u i l t 

2 6 I n s u p p o r t o f h i s c o n t e n t i o n , R e y n o l d s c i t e s p o r t i o n s o f 
t h e p r o s e c u t o r ' s argument f r o m p ages 830, 831, 838, and 1219¬
20 o f t h e r e c o r d on a p p e a l ; h o w e v er, o u r r e v i e w o f t h e r e c o r d 
i n d i c a t e s t h a t t h e l a s t p u r p o r t e d l y i m p r o p e r q u o t e was f o u n d 
on p a g e s 1619-20, n o t on p a g e s 1219-20 as s e t o u t i n 
R e y n o l d s ' s b r i e f . 
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p h a s e o f t h e t r i a l . ( R e y n o l d s ' s b r i e f , a t 95.) The 

p r o s e c u t o r ' s c r o s s - e x a m i n a t i o n o f R e y n o l d s was a d d r e s s e d i n 

p a r t X I V o f t h i s o p i n i o n and f o u n d t o l a c k m e r i t . 

E. 

R e y n o l d s a r g u e s t h a t t h e p r o s e c u t o r m i s s t a t e d t h e l a w a t 

v a r i o u s p o i n t s i n t h e t r i a l . ( R e y n o l d s ' s b r i e f , a t 95-97.) 

1 

F i r s t , R e y n o l d s a l l e g e s t h a t t h e p r o s e c u t o r i n c o r r e c t l y 

d e f i n e d r e a s o n a b l e d o u b t t o t h e p r o s p e c t i v e j u r o r s d u r i n g v o i r 

d i r e o f t h e v e n i r e p a n e l s when t h e p r o s e c u t o r d e f i n e d 

r e a s o n a b l e d o u b t , i n p a r t , as f o l l o w s : "'[A] d o u b t t o w h i c h 

you have a r e a s o n , i s a f a i r d o u b t , a s u b s t a n t i a l d o u b t ' " 

( R e y n o l d s ' s b r i e f , a t 95-96, c i t i n g R. 495, 496, 564, 656, and 

747.) 

R e y n o l d s d i d n o t o b j e c t on t h i s b a s i s a t t r i a l , and we 

f i n d no p l a i n e r r o r . The use o f t h e t e r m s " s u b s t a n t i a l d o u b t , " 

" f a i r d o u b t , " and "doubt f o r w h i c h you have a r e a s o n , " t o 

e x p l a i n t h e c o n c e p t o f r e a s o n a b l e d o u b t i s n o t i m p r o p e r . See 

G r e e n h i l l v. S t a t e , 746 So. 2d 1064, 1069-71 ( A l a . C r i m . App. 

1 9 9 9 ) ; Lee v. S t a t e , 898 So. 2d 790, 841-42 ( A l a . C r i m . App. 
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2 0 0 3 ) , c e r t . d e n i e d , 898 So. 2d 874 ( A l a . ) , c e r t . d e n i e d , 543 

U.S. 924 ( 2 0 0 4 ) . F u r t h e r m o r e : 

"Our r e v i e w o f t h e s t a t e ' s v o i r d i r e e x a m i n a t i o n 
l e a d s us t o c o n c l u d e t h a t t h e p r o s e c u t o r p r o v i d e d 
h i s ' d e f i n i t i o n ' o f r e a s o n a b l e d o u b t t o a s s i s t h i m 
i n l e a r n i n g t h e v e n i r e m e m b e r s ' o p i n i o n s on t h e 
s t a t e ' s b u r d e n o f p r o o f . We do n o t f i n d any p l a i n 
e r r o r i n t h i s s i t u a t i o n . M o r e o v e r , t h e t r i a l c o u r t 
r e p e a t e d l y i n s t r u c t e d t h e j u r y t h a t t h e comments and 
arg u m e n t s o f c o u n s e l were n o t t h e l a w and t h a t t h e y 
s h o u l d f o l l o w o n l y h i s i n s t r u c t i o n s on t h e l a w . 
Thus, we f i n d no p l a i n e r r o r . " 

B r o a d n a x v. S t a t e , 825 So. 2d a t 180. 

2 

Secon d , R e y n o l d s m a i n t a i n s t h a t t h e p r o s e c u t o r 

" i m p r o p e r l y d i r e c t e d t h e j u r y t h a t i n o r d e r t o v o t e f o r l i f e 

[ i m p r i s o n m e n t ] , t h e m i t i g a t i n g f a c t o r s w o u l d have t o o u t w e i g h 

t h e a g g r a v a t i n g f a c t o r s . " ( R e y n o l d s ' s b r i e f , a t 96.) I n 

s u p p o r t o f t h i s a l l e g a t i o n , R e y n o l d s c i t e s two s t a t e m e n t s made 

by t h e p r o s e c u t o r d u r i n g t h e v o i r d i r e o f t h e i n d i v i d u a l 

v e n i r e p a n e l s a t t h e g u i l t p h a s e o f t h e t r i a l and a comment 

made d u r i n g t h e p r o s e c u t o r ' s c l o s i n g argument a t t h e p e n a l t y 

p hase o f t h e t r i a l . ( V o l . V I , R. 490, V I I , R. 742; V o l . X I I I , 

R. 1969.) 

R e y n o l d s d i d n o t o b j e c t t o t h e s e a l l e g e d l y i m p r o p e r 

comments; t h u s , we r e v i e w them f o r p l a i n e r r o r o n l y . R u l e 45A, 
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A l a . R . A p p . P . W h a t e v e r m i s s t a t e m e n t s t h e p r o s e c u t o r made 

r e g a r d i n g t h e w e i g h i n g o f a g g r a v a t i n g and m i t i g a t i n g 

c i r c u m s t a n c e s d i d n o t "'so i n f e c t [ ] t h e t r i a l w i t h u n f a i r n e s s 

as t o make t h e r e s u l t i n g c o n v i c t i o n a d e n i a l o f due p r o c e s s . ' " 

V a n p e l t , So. 3d a t . The c i r c u i t c o u r t c h a r g e d t h e j u r y 

a t t h e t h e p e n a l t y phase t h a t what t h e a t t o r n e y s s a i d was n o t 

e v i d e n c e . ( V o l . X I I I , R. 1984-85, 88-92.) F u r t h e r , t h e c i r c u i t 

c o u r t c o r r e c t l y c h a r g e d t h e j u r y on t h e w e i g h i n g o f t h e 

a g g r a v a t i n g c i r c u m s t a n c e s and t h e m i t i g a t i n g c i r c u m s t a n c e s . 

( V o l . X I I I , R. 1998-99.) J u r o r s a r e presumed t o f o l l o w t h e 

t r i a l c o u r t ' s i n s t r u c t i o n s . See I r v i n v. S t a t e , 940 So. 2d 

331, 352 ( A l a . C r i m . App. 2005) ( c i t i n g T a y l o r v. S t a t e , 666 

So. 2d 36, 70 ( A l a . C r i m . A p p . ) , on r e t u r n t o remand, 666 So. 

2d 71 ( A l a . C r i m . App. 1 9 9 4 ) , a f f ' d , 666 So. 2d 73 ( A l a . 

1 9 9 5 ) , c e r t . d e n i e d , 516 U.S. 1120 ( 1 9 9 6 ) ) . No p l a i n e r r o r 

o c c u r r e d , and no b a s i s f o r r e v e r s a l e x i s t s r e g a r d i n g t h i s 

c l a i m . 

3 

R e y n o l d s a v e r s t h a t d u r i n g t h e p r o s e c u t o r ' s r e b u t t a l 

c l o s i n g argument a t t h e g u i l t p h a s e o f t h e t r i a l , t h e 

p r o s e c u t o r m i s s t a t e d t h e l a w on t h e c o n c e p t o f " v o l u n t a r y 
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i n t o x i c a t i o n " when t h e p r o s e c u t o r s t a t e d t h a t , " ' v o l u n t a r y 

i n t o x i c a t i o n i s n e v e r a d e f e n s e . ' " ( R e y n o l d s ' s b r i e f , a t 96, 

c i t i n g V o l . X I I , c i t i n g R. 1672.) R e y n o l d s d i d n o t o b j e c t t o 

t h i s comment; t h u s , we r e v i e w t h e comment f o r p l a i n e r r o r 

o n l y . R u l e 45A, A l a . R . A p p . P . 

As s t a t e d a b ove, t h e c i r c u i t c o u r t c h a r g e d t h e j u r y t h a t 

what t h e a t t o r n e y s s t a t e d was n o t e v i d e n c e . F u r t h e r m o r e , t h e 

c i r c u i t c o u r t c o r r e c t l y c h a r g e d t h e j u r y t h a t " [ w ] h i l e 

v o l u n t a r y i n t o x i c a t i o n i s n e v e r a d e f e n s e t o a c r i m i n a l 

c h a r g e , i t may n e g a t e t h e s p e c i f i c i n t e n t t h a t i s e s s e n t i a l t o 

an i n t e n t i o n a l k i l l i n g and r e d u c e i t t o o t h e r c h a r g e s . " ( V o l . 

X I I , R. 1716.) See § 13A-3-2, A l a . Code 1975. See a l s o F l o w e r s  

v. S t a t e , 922 So. 2d 938, 953-54 ( A l a . C r i m . App. 2 0 0 5 . ) , 

c e r t . d e n i e d , 546 U.S. 1177 ( 2 0 0 6 ) . A g a i n , j u r o r s a r e presumed 

t o f o l l o w t h e t r i a l c o u r t ' s i n s t r u c t i o n s . 

A f t e r r e v i e w i n g t h e p r o s e c u t o r ' s comment i n t h e c o n t e x t 

o f t h e e n t i r e t r i a l , we a r e n o t p e r s u a d e d t h a t t h e comment 

"'so i n f e c t e d t h e t r i a l w i t h u n f a i r n e s s as t o make t h e 

r e s u l t i n g c o n v i c t i o n a d e n i a l o f due p r o c e s s . ' " V a n p e l t , 

So. 3d a t . No p l a i n e r r o r o c c u r r e d , and no b a s i s f o r 

r e v e r s a l e x i s t s . 
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4 

R e y n o l d s a l l e g e s t h a t d u r i n g t h e c r o s s - e x a m i n a t i o n o f a 

d e f e n s e w i t n e s s i n t h e p e n a l t y phase o f t h e t r i a l , t h e 

" p r o s e c u t o r i n c o r r e c t l y and i m p r o p e r l y i n s i n u a t e d t h a t 

[ R e y n o l d s ' s ] u p b r i n g i n g was n o t m i t i g a t i n g b e c a u s e i t d i d n o t 

d i r e c t l y c a u s e h im t o commit t h e c r i m e . " ( R e y n o l d s ' s b r i e f , a t 

p. 96, c i t i n g V o l . X I I I , R. 1862.) 

D u r i n g t h e p r o s e c u t o r ' s c r o s s - e x a m i n a t i o n o f M i c h a e l 

R e y n o l d s ' s f a t h e r , H a r o l d R e y n o l d s , a t t h e p e n a l t y p h a s e o f 

t h e t r i a l , t h e f o l l o w i n g e x c h a n g e o c c u r r e d : 

"Q. [PROSECUTOR]: As f a r as you h a v i n g t o t e l l 
t h i s j u r y t h i s m o r n i n g t h a t i f t h i s c r i m e g o t 
c o m m i t t e d by him, t h a t i t was b e c a u s e o f t h e way you 
r a i s e d him, you d o n ' t f e e l t h a t way, do you? 

"[DEFENSE COUNSEL]: Yo u r Honor, I o b j e c t t o t h a t 
q u e s t i o n . E x c u s e me, Mr. R e y n o l d s . We a r e n o t s a y i n g 
b e c a u s e o f t h e way he was r a i s e d he c o m m i t t e d t h i s 
c r i m e . We a r e o f f e r i n g i t f o r m i t i g a t i o n t o w e i g h 
t h e p u n i s h m e n t . T h e r e i s a d i s t i n c t i o n . 

"THE COURT: S u s t a i n e d . Move a l o n g . 

"THE PROSECUTOR: T h a t ' s a l l . " 

( V o l . X I I I , R. 1862-63.) 

As e v i d e n c e d by t h e above e x c e r p t , d e f e n s e c o u n s e l 

o b j e c t e d b e f o r e t h e q u e s t i o n was a n s w e r e d , and t h e c i r c u i t 

c o u r t s u s t a i n e d d e f e n s e c o u n s e l ' s o b j e c t i o n . Even s o , as 
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a d d r e s s e d a bove, t h e c i r c u i t c o u r t c o r r e c t l y c h a r g e d t h e j u r y 

on t h e c o n c e p t o f a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s . I n 

t h e c o n t e x t o f t h e e n t i r e a rgument, we do n o t b e l i e v e t h a t t h e 

p r o s e c u t o r ' s q u e s t i o n "so i n f e c t e d t h e t r i a l w i t h u n f a i r n e s s 

as t o make t h e r e s u l t i n g c o n v i c t i o n a d e n i a l o f due p r o c e s s . " 

V a n p e l t , So. 3d a t . 

F 

I n a o n e - p a r a g r a p h argument, R e y n o l d s s u g g e s t s t h a t h i s 

c o n v i c t i o n s a r e due t o be r e v e r s e d b e c a u s e t h e " p r o s e c u t o r 

i m p o s e d l e a d i n g q u e s t i o n s t h r o u g h o u t t h e t r i a l . " ( R e y n o l d s ' s 

b r i e f , a t 97.) He t h e n r e f e r s t h i s C o u r t t o 21 p l a c e s i n t h e 

r e c o r d where t h i s " e g r e g i o u s " c o n d u c t s u p p o s e d l y o c c u r r e d . 2 7 

R e y n o l d s o b j e c t e d t o o n l y 3 o f t h e 21 c i t e d i n s t a n c e s o f 

t h e p r o s e c u t o r ' s p u r p o r t e d l y l e a d i n g q u e s t i o n s . On two o f 

t h o s e t h r e e i n s t a n c e s , t h e c i r c u i t c o u r t i n s t r u c t e d t h e 

p r o s e c u t o r n o t t o l e a d t h e w i t n e s s . (R. 915, 951.) D e f e n s e 

c o u n s e l d i d n o t move t o s t r i k e t h e a n s w e r s . On t h e t h i r d 

i n s t a n c e , t h e C o u r t d i d n o t r u l e on t h e d e f e n s e c o u n s e l ' s 

2 7 R e y n o l d s c i t e s t h e f o l l o w i n g p a g e s f r o m t h e r e c o r d on 
a p p e a l : 915, 951, 1078, 1493-94, 1256, 1260, 1262, 1266, 1270, 
1273, 1275, 1281-84, 1289, 1304, 1352, 1354, 1357-58, 1367, 
1384-85, 1394, 1412. 
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o b j e c t i o n ; t h u s , t h e r e was no a d v e r s e r u l i n g f r o m t h e C o u r t t o 

a p p e a l . (R. 1078.) 

As t o t h e r e m a i n i n g 18 a l l e g e d l y i m p r o p e r q u e s t i o n s , as 

we s a i d i n B r o a d n a x , " [ b ] e c a u s e o f t h e way t h i s i s s u e i s 

p r e s e n t e d i n h i s b r i e f t o t h i s C o u r t , we s e r i o u s l y q u e s t i o n 

[ R e y n o l d s ' s ] s i n c e r i t y i n m a k i n g t h i s a r g u m e n t . " 825 So. 2d a t 

170. H i s s t r i n g c i t a t i o n t o numerous pages f r o m t h e r e c o r d 

does n o t meet t h e r e q u i r e m e n t s o f R u l e 2 8 ( a ) ( 1 0 ) , A l a . R . A p p . P . 

L i k e w i s e , R e y n o l d s does n o t s p e c i f y w h i c h q u e s t i o n s were 

a l l e g e d l y i m p r o p e r , o r how he was p r e j u d i c e d by t h e i m p r o p e r 

q u e s t i o n s . We w i l l n o t c r e a t e R e y n o l d s ' s argument f o r him. 

Egbuonu v. S t a t e , 993 So. 2d 35, 38-39 ( A l a . C r i m . App. 2 0 0 7 ) . 

N e v e r t h e l e s s , o u r p l a i n - e r r o r r e v i e w n e c e s s a r i l y e ncompassed 

t h e pages r e f e r e n c e d by R e y n o l d s , and we f i n d no p l a i n e r r o r 

i n t h e p r o s e c u t o r ' s q u e s t i o n s . Lee v. S t a t e , 898 So. 2d 790, 

827 ( A l a . C r i m . App. 2001) 

G. 

R e y n o l d s a l l e g e s t h a t " t h e p r o s e c u t o r i m p l i e d t o t h e j u r y 

t h a t [he] was g u i l t y o f c a p i t a l murder by t e l l i n g i t t h a t t h e 

t r i a l w o u l d r e q u i r e two p h a s e s . " ( R e y n o l d s ' s b r i e f , a t 97, 

c i t i n g V o l . V I , R. 570-71, V o l V I I , R. 662.) 
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T h e r e i s no m e r i t t o t h i s c o n t e n t i o n . I n t h e p o r t i o n o f 

t h e r e c o r d c i t e d by R e y n o l d s , t h e p r o s e c u t o r was s i m p l y 

e x p l a i n i n g t h e b i f u r c a t e d n a t u r e o f A l a b a m a c a p i t a l - m u r d e r 

p r o c e e d i n g s as c o d i f i e d i n § 13A-5-43, A l a . Code 1975. 

R e y n o l d s d i d n o t o b j e c t t o t h e p r o s e c u t o r ' s comments, and we 

f i n d no p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . The p r o s e c u t o r ' s 

" e x p l a n a t i o n was r e l e v a n t t o t h e ... q u e s t i o n s r e g a r d i n g t h e 

v e n i r e m e m b e r ' s b e l i e f s a b o u t t h e d e a t h p e n a l t y and w h e t h e r o r 

n o t t h e y c o u l d f o l l o w t h e l a w as i t was e x p l a i n e d t o them i n 

d e t e r m i n i n g w h e t h e r t o i m pose t h e d e a t h p e n a l t y " and t h e 

comments " d i d n o t d e s t r o y [ R e y n o l d s ' s ] p r e s u m p t i o n o f 

i n n o c e n c e . " L e e , 898 So. 2d a t 834. 

X V I . 

R e y n o l d s a r g u e s t h a t t h e S t a t e i m p r o p e r l y i n t r o d u c e d 

v i c t i m - i m p a c t e v i d e n c e t o t h e j u r y d u r i n g t h e g u i l t p h a s e o f 

t h e t r i a l . ( R e y n o l d s ' s b r i e f , I s s u e X I V , a t 98-101.) 

I n Ex p a r t e R i e b e r , 663 So. 2d 999 ( A l a . 1 9 9 5 ) , c e r t . 

d e n i e d , 516 U.S. 995 ( 1 9 9 5 ) , t h e A l a b a m a Supreme C o u r t 

a d d r e s s e d a c l a i m t h a t t h e p r o s e c u t i o n h a d i m p r o p e r l y i n j e c t e d 

v i c t i m - i m p a c t e v i d e n c e d u r i n g t h e g u i l t p h a s e o f t h e t r i a l . I n 

r e j e c t i n g t h i s c l a i m , t h e Supreme C o u r t r e a s o n e d : 
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"We a g r e e w i t h R i e b e r t h a t Mr. C r a i g ' s t e s t i m o n y 
c o n c e r n i n g Ms. C r a i g ' s c h i l d r e n , t h e i r a g e s , and t h e 
s t a t u s o f t h e i r c u s t o d y a f t e r t h e m u r d e r was n o t 
r e l e v a n t w i t h r e s p e c t t o t h e q u e s t i o n o f h i s g u i l t 
o r i n n o c e n c e and, t h e r e f o r e , t h a t i t was 
i n a d m i s s i b l e i n t h e g u i l t p h a s e o f t h e t r i a l . The 
o n l y i s s u e b e f o r e t h e j u r y d u r i n g t h e g u i l t p h a s e o f 
t h e t r i a l was w h e t h e r R i e b e r h a d r o b b e d and k i l l e d 
Ms. C r a i g . However, i n Ex p a r t e Crymes, 630 So. 2d 
125 ( A l a . 1 9 9 3 ) , a p l u r a l i t y o f t h i s C o u r t h e l d i n 
a c a p i t a l m u r d e r c a s e i n w h i c h t h e d e f e n d a n t was 
s e n t e n c e d t o l i f e - i m p r i s o n m e n t w i t h o u t p a r o l e t h a t 
a j u d g m e n t o f c o n v i c t i o n c a n be u p h e l d i f t h e r e c o r d 
c o n c l u s i v e l y shows t h a t t h e a d m i s s i o n o f t h e v i c t i m 
i m p a c t e v i d e n c e d u r i n g t h e g u i l t p h a s e o f t h e t r i a l 
d i d n o t a f f e c t t h e outcome o f t h e t r i a l o r o t h e r w i s e 
p r e j u d i c e a s u b s t a n t i a l r i g h t o f t h e d e f e n d a n t . See, 
a l s o , G i l e s v. S t a t e , 632 So. 2d 568 ( A l a . C r i m . 
App. 1 9 9 2 ) , a f f ' d , 632 So. 2d 577 ( A l a . 1 9 9 3 ) , c e r t . 
d e n i e d , 512 U.S. 1213, 114 S. C t . 2694, 129 L.Ed. 2d 
825 ( 1 9 9 4 ) ; Ex p a r t e P a r k e r , 610 So. 2d 1181 ( A l a . 
1 9 9 2 ) , c e r t . d e n i e d , 509 U.S. 929, 113 S.Ct. 3053, 
125 L.Ed. 2d 737 ( 1 9 9 3 ) ; Lawhorn v. S t a t e , s u p r a ; 
Hooks v. S t a t e , 534 So. 2d 329 ( A l a . C r i m . App. 
1 9 8 7 ) , a f f ' d , 534 So. 2d 371 ( A l a . 1 9 8 8 ) , c e r t . 
d e n i e d , 488 U.S. 1050, 109 S. C t . 883, 102 L.Ed. 2d 
1005 ( 1 9 8 9 ) ; and Ex p a r t e W h i s e n h a n t , s u p r a , 
a p p l y i n g a h a r m l e s s e r r o r a n a l y s i s i n d e a t h p e n a l t y 
c a s e s . Our r e v i e w o f t h e r e c o r d i n d i c a t e s t h a t 
R i e b e r ' s a t t o r n e y s d i d n o t o b j e c t t o Mr. C r a i g ' s 
b r i e f r e f e r e n c e s t o Ms. C r a i g ' s c h i l d r e n o r a s k h i m 
any q u e s t i o n s on c r o s s - e x a m i n a t i o n . The t r i a l c o u r t 
c l e a r l y i n s t r u c t e d t h e j u r y t h a t i t h a d t o 
d e t e r m i n e , b a s e d on a l l o f t h e e v i d e n c e , w h e t h e r 
R i e b e r h a d r o b b e d and k i l l e d Ms. C r a i g . The j u r y was 
i n s t r u c t e d t h a t i t c o u l d n o t f i n d R i e b e r g u i l t y 
u n l e s s t h e p r o s e c u t o r h a d e s t a b l i s h e d h i s g u i l t 
b e y o n d a r e a s o n a b l e d o u b t . The j u r y was a l s o 
i n s t r u c t e d n o t t o l e t s y mpathy o r p r e j u d i c e a f f e c t 
i t s v e r d i c t . We c a u t i o n p r o s e c u t o r s t h a t t h e 
i n t r o d u c t i o n o f v i c t i m i m p a c t e v i d e n c e d u r i n g t h e 
g u i l t p h a s e o f a c a p i t a l m u r d e r t r i a l c a n r e s u l t i n 
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r e v e r s i b l e e r r o r i f t h e r e c o r d i n d i c a t e s t h a t i t 
p r o b a b l y d i s t r a c t e d t h e j u r y and k e p t i t f r o m 
p e r f o r m i n g i t s d u t y o f d e t e r m i n i n g t h e g u i l t o r 
i n n o c e n c e o f t h e d e f e n d a n t b a s e d on t h e a d m i s s i b l e 
e v i d e n c e and t h e a p p l i c a b l e l a w . However, a f t e r 
e x a m i n i n g t h e r e c o r d i n i t s e n t i r e t y , we c o n c l u d e 
t h a t t h e a f o r e m e n t i o n e d p o r t i o n s o f Mr. C r a i g ' s 
t e s t i m o n y , a l t h o u g h t h e y s h o u l d n o t have b e e n 
p e r m i t t e d , d i d n o t o p e r a t e t o deny R i e b e r a f a i r 
t r i a l . I t i s p r e s u m e d t h a t j u r o r s do n o t l e a v e t h e i r 
common s e n s e a t t h e c o u r t h o u s e d o o r . I t w o u l d 
e l e v a t e f o r m o v e r s u b s t a n c e f o r us t o h o l d , b a s e d on 
t h e r e c o r d b e f o r e u s , t h a t R i e b e r d i d n o t r e c e i v e a 
f a i r t r i a l s i m p l y b e c a u s e t h e j u r o r s were t o l d what 
t h e y p r o b a b l y h a d a l r e a d y s u s p e c t e d - t h a t Ms. C r a i g 
was n o t a 'human i s l a n d , ' b u t a u n i q u e i n d i v i d u a l 
whose mur d e r h a d i n e v i t a b l y h a d a p r o f o u n d i m p a c t on 
h e r c h i l d r e n , s p o u s e , p a r e n t s , f r i e n d s , o r 
d e p e n d e n t s ( p a r a p h r a s i n g a p o r t i o n o f J u s t i c e 
S o u t e r ' s o p i n i o n c o n c u r r i n g i n t h e j u dgment i n Payne  
v. T e n n e s s e e , 501 U.S. 808, 838, 111 S. C t . 2597, 
2615, 115 L.Ed. 2d 720 ( 1 9 9 1 ) ) . " 

663 So. 2d a t 1005-06. 

M i n d f u l o f t h e above an d t h e p r e v i o u s l y d i s c u s s e d l a w 

a p p l i c a b l e t o a l l e g e d l y i m p r o p e r p r o s e c u t o r i a l comments 

d i s c u s s e d i n i s s u e XV, we t u r n t o R e y n o l d s ' s s p e c i f i c 

a l l e g a t i o n s . 

I n a t w o - s e n t e n c e a r g u m e n t , R e y n o l d s a s s e r t s t h a t t h e 

" p r o s e c u t i o n f a l s e l y i n d i c a t e d t o t h e j u r y t h a t t h e v i c t i m s ' 

f a m i l i e s were p a r t i e s t o t h i s c a s e and t h a t t h e p r o s e c u t i o n 

was r e p r e s e n t i n g them a g a i n s t [ h i m ] . ( R e y n o l d s ' s b r i e f , a t 
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98.) I n s u p p o r t o f h i s a r g u m e n t , he r e f e r s t h i s C o u r t t o 10 

i n s t a n c e s i n t h e r e c o r d where t h i s s u p p o s e d l y o c c u r r e d . 2 8 

We have r e v i e w e d t h e p o r t i o n s o f t h e r e c o r d c i t e d by 

R e y n o l d s . One s t a t e m e n t o c c u r r e d d u r i n g o p e n i n g argument; t h e 

r e m a i n i n g comments o c c u r r e d d u r i n g t h e p r o s e c u t o r ' s v o i r d i r e 

o f t h e i n d i v i d u a l j u r y p a n e l s . R e y n o l d s d i d n o t o b j e c t t o any 

o f t h e a l l e g e d l y i m p r o p e r comments, and we f i n d no p l a i n 

e r r o r . R u l e 45A, A l a . R . A p p . P . I n t h e c i t e d p o r t i o n s o f t h e 

r e c o r d , t h e p r o s e c u t o r was e x p l a i n i n g t o t h e v e n i r e m e m b e r s t h e 

i m p o r t a n c e o f t h e t r i a l p r o c e e d i n g s t o R e y n o l d s , t h e v i c t i m s ' 

f a m i l y , and t h e S t a t e . See H e n d e r s o n v. S t a t e , 583 So. 2d 

276, 287 ( A l a . C r i m . App. 1 9 9 0 ) , a f f ' d , Ex p a r t e H e n d e r s o n , 

583 So. 2d 305 ( A l a . 1 9 9 1 ) , c e r t . d e n i e d , 503 U.S. 908 

( 1 9 9 2 ) ( f i n d i n g no p l a i n e r r o r i n t h e p r o s e c u t o r ' s m e n t i o n i n g 

a t t h e g u i l t p hase " t h e i m p o r t a n c e o f t h e c a s e t o t h e v i c t i m ' s 

f a m i l y , t h e s u f f e r i n g o f t h e f a m i l y , [and] t h a t he r e p r e s e n t e d 

t h e f a m i l y " ) . 

B . 

L i k e w i s e , we f i n d no p l a i n e r r o r i n R e y n o l d s ' s a l l e g a t i o n 

t h a t d u r i n g v o i r d i r e , o p e n i n g s t a t e m e n t , and a q u e s t i o n 

2 8 R e y n o l d s c i t e s t h e f o l l o w i n g p a g e s f r o m t h e r e c o r d : 483, 
556, 557-58, 575-76, 585, 648, 665, 673, 732, 829. 
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p r o p o u n d e d t o a S t a t e ' s w i t n e s s " t h e p r o s e c u t o r e r r a n t l y 

f o c u s e d t h e j u r y ' s a t t e n t i o n i n t h e g u i l t p hase on how t h e 

c r i m e a f f e c t e d t h e v i c t i m s ' f a m i l i e s . " ( R e y n o l d s ' s b r i e f , a t 

99, c i t i n g V o l . V I , R. 647 ; V o l . V I I , 830 ; V o l . I X , R. 901, 

r e s p e c t i v e l y . ) 

R e y n o l d s d i d n o t o b j e c t t o any o f t h e a l l e g e d l y i m p r o p e r 

comments. We have r e v i e w e d t h e comments i n t h e c o n t e x t i n 

w h i c h t h e y o c c u r r e d , and we do n o t f i n d t h a t t h e comments "so 

i n f e c t e d t h e t r i a l w i t h u n f a i r n e s s as t o make t h e r e s u l t i n g 

c o n v i c t i o n a d e n i a l o f due p r o c e s s . " V a n p e l t , So. 3d a t 

R e y n o l d s a r g u e s t h a t t h e p r o s e c u t o r ' s r e f e r e n c e s i n v o i r 

d i r e and c l o s i n g argument r e g a r d i n g how o l d t h e v i c t i m 

S avannah M a r t i n w o u l d have been a t t h e t i m e o f t h e t r i a l were 

i m p r o p e r . ( R e y n o l d s ' s b r i e f a t 99, c i t i n g V o l V I I , R. 732; X I , 

R. 1619; V o l . X I I , R. 1669, r e s p e c t i v e l y . ) R e y n o l d s d i d n o t 

o b j e c t t o t h e s e a l l e g e d r e f e r e n c e s on t h i s b a s i s a t t r i a l , and 

we f i n d no p l a i n e r r o r . The f a c t t h a t Savannah w o u l d have 

been a t e e n a g e r a t t h e t i m e o f t r i a l was an o b v i o u s f a c t t o 

t h e j u r y . "We c a n n o t r e a s o n a b l y c o n c l u d e t h a t t h e p r o s e c u t o r ' s 
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comments i n t h i s p a r t i c u l a r c a s e , when c o n s i d e r e d i n t h e 

c o n t e x t o f t h e e n t i r e t r i a l , were so p r e j u d i c i a l as t o c a l l 

i n t o q u e s t i o n t h e c o r r e c t n e s s o f t h e v e r d i c t . " Ex p a r t e  

R i e b e r , 663 So. 2d a t 1014. 

D. 

I n a o n e - p a r a g r a p h argument, R e y n o l d s c o n t e n d s t h a t 

p o r t i o n s o f t h e p r o s e c u t o r ' s c l o s i n g argument were i m p r o p e r 

b e c a u s e t h e argument s o l i c i t e d a g u i l t y v e r d i c t b a s e d upon 

sympathy, n o t t h e e v i d e n c e . ( R e y n o l d s ' s b r i e f , a t 99, c i t i n g 

V o l . X I , R. 1615, 1616, 1619, 1625.) As he has done w i t h so 

many o t h e r i s s u e s , R e y n o l d s m e r e l y r e f e r s t h i s C o u r t t o 

v a r i o u s p o r t i o n s o f t h e c l o s i n g a rgument. He does n o t e v e n 

s p e c i f y w h i c h comments were e g r e g i o u s . We have r e v i e w e d t h e 

comments i n t h e c o n t e x t o f t h e e n t i r e c l o s i n g argument and do 

n o t f i n d t h a t t h e argument was " i m p r o p e r l y d e s i g n e d t o i n f l a m e 

t h e p a s s i o n s o f t h e j u r y . " F l o y d v. S t a t e , So. 3d a t . 

E 

R e y n o l d s a l s o a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

i n t r o d u c e d a u t o p s y p h o t o g r a p h s o f t h e v i c t i m s , a v i d e o o f t h e 

c r i m e s c e n e , and a f i t t e d s h e e t f r o m t h e v i c t i m s ' bed t h a t 

c o n t a i n e d d r i e d b l o o d . ( R e y n o l d s ' s b r i e f , a t 100-01.) He 

202 



CR-07-0443 

m a i n t a i n s t h a t t h e e v i d e n c e was i n a d m i s s i b l e b e c a u s e i t was 

c u m u l a t i v e and b e c a u s e i t c o n s t i t u t e d i m p r o p e r v i c t i m - i m p a c t 

e v i d e n c e . 

We f i n d no abuse o f d i s c r e t i o n i n t h e c i r c u i t c o u r t ' s 

a d m i s s i o n o f t h e e v i d e n c e . C o n t r a r y t o R e y n o l d s ' s c l a i m , t h e 

a f o r e m e n t i o n e d e v i d e n c e d i d n o t c o n s t i t u t e v i c t i m - i m p a c t 

e v i d e n c e , as t h a t t e r m i s n o r m a l l y i n t e r p r e t e d . F u r t h e r , t h e 

e v i d e n c e was " r e l e v a n t t o d e p i c t t h e n a t u r e and e x t e n t o f t h e 

i n j u r i e s t h e v i c t i m s s u f f e r e d and t h e c r i m e s c e n e [ ] " and was 

" n e i t h e r u n d u l y p r e j u d i c i a l n o r i n f l a m m a t o r y . " B i l l u p s v. 

S t a t e , [Ms. CR-05-1767, November 13, 2009] So. 3d , 

( A l a . C r i m . App. 2 0 0 9 ) . See a l s o S t a l l w o r t h v. S t a t e , 868 

So. 2d 1128, 1151-1152 ( A l a . C r i m . App. 2001.) 

X V I I . 

R e y n o l d s c o n t e n d s t h a t t h e c i r c u i t c o u r t c o m m i t t e d 

s e v e r a l e r r o r s i n i t s j u r y i n s t r u c t i o n s i n t h e g u i l t p hase o f 

t h e t r i a l . 2 9 ( R e y n o l d s ' s b r i e f , I s s u e X I I . ) R e y n o l d s d i d n o t 

o b j e c t t o any o f t h e a l l e g e d e r r o r s a t t r i a l . A c c o r d i n g l y , we 

2 9 R e y n o l d s a l s o a l l e g e s t h a t t h e c i r c u i t c o u r t c o m m i t t e d 
s e v e r a l e r r o r s i n i t s p e n a l t y - p h a s e i n s t r u c t i o n s . These 
a l l e g a t i o n s a r e a d d r e s s e d i n t h e p o r t i o n o f t h i s o p i n i o n 
a d d r e s s i n g t h e p e n a l t y - p h a s e i s s u e s . 
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w i l l r e v i e w h i s a s s e r t i o n s f o r p l a i n e r r o r o n l y . R u l e 45A, 

A l a . R . A p p . P . 

"'When r e v i e w i n g a t r i a l c o u r t ' s j u r y 
i n s t r u c t i o n s , we must v i e w them as a w h o l e , 
n o t i n b i t s and p i e c e s , and as a r e a s o n a b l e 
j u r o r w o u l d have i n t e r p r e t e d them.' J o h n s o n  
v. S t a t e , 820 So. 2d 842, 874 ( A l a . C r i m . 
App. 20 0 0 ) . 

"'A t r i a l c o u r t has b r o a d d i s c r e t i o n 
when f o r m u l a t i n g i t s j u r y i n s t r u c t i o n s . See 
W i l l i a m s v. S t a t e , 611 So. 2d 1119, 1123 
( A l a . C r . App. 1 9 9 2 ) . When r e v i e w i n g a 
t r i a l c o u r t ' s i n s t r u c t i o n s , " ' t h e c o u r t ' s 
c h a r g e must be t a k e n as a w h o l e , and t h e 
p o r t i o n s c h a l l e n g e d a r e n o t t o be i s o l a t e d 
t h e r e f r o m o r t a k e n o u t o f c o n t e x t , b u t 
r a t h e r c o n s i d e r e d t o g e t h e r . ' " S e l f v. 
S t a t e , 620 So. 2d 110, 113 ( A l a . C r . App. 
1992) ( q u o t i n g P o r t e r v. S t a t e , 520 So. 2d 
235, 237 ( A l a . C r . App. 1 9 8 7 ) ) ; see a l s o 
B e a r d v. S t a t e , 612 So. 2d 1335 ( A l a . C r . 
App. 1 9 9 2 ) ; A l e x a n d e r v. S t a t e , 601 So. 2d 
1130 ( A l a . C r . App. 1 9 9 2 ) . ' 

" W i l l i a m s v. S t a t e , 795 So. 2d 753, 780 ( A l a . C r i m . 
App. 1 9 9 9 ) . " 

V a n p e l t , So. 3d a t . 

W i t h t h e s e p r i n c i p l e s i n mind, we t u r n t o R e y n o l d s ' s 

s p e c i f i c a l l e g a t i o n s o f e r r o r . 

A. 

R e y n o l d s c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d t o 

r e v e r s a l when i t c h a r g e d t h e j u r y d u r i n g t h e g u i l t p hase o f 
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t h e t r i a l t h a t t h e j u r y " ' d i d n o t have t o go t h r o u g h e a c h and 

e v e r y e l e m e n t ' f o r e a c h c o u n t b e c a u s e t h e r e s u l t s w o u l d be t h e 

same f o r c o u n t s two, t h r e e and f i v e . " ( R e y n o l d s ' s b r i e f , I s s u e 

X I I ( A ) , a t 87-88.) R e y n o l d s a r g u e s t h a t t h e s e i n s t r u c t i o n s 

i m p r o p e r l y r e d u c e d t h e S t a t e ' s b u r d e n o f p r o o f w i t h r e g a r d t o 

t h e e l e m e n t s o f t h e r o b b e r y / m u r d e r c h a r g e s . 

C o n t r a r y t o R e y n o l d s ' s c o n t e n t i o n , when t h e i n s t r u c t i o n s 

a r e r e v i e w e d i n t h e c o n t e x t o f t h e e n t i r e c h a r g e , i t i s c l e a r 

t h a t t h e c i r c u i t c o u r t ' s i n s t r u c t i o n s d i d n o t r e l i e v e t h e 

S t a t e o f i t s b u r d e n o f p r o v i n g e a c h e l e m e n t o f t h e c a p i t a l 

o f f e n s e s c h a r g e d i n c o u n t s I I , I I I , and V o f t h e i n d i c t m e n t . 

Those c o u n t s c h a r g e d R e y n o l d s w i t h t h e c a p i t a l o f f e n s e o f 

murder c o m m i t t e d d u r i n g t h e c o u r s e o f a r o b b e r y . See § 13A-5-

4 0 ( a ) ( 2 ) , A l a . Code 1975. D u r i n g t h e p o r t i o n o f t h e c h a r g e 

c i t e d by R e y n o l d s , t h e c i r c u i t c o u r t was s i m p l y e x p l a i n i n g 

t h a t t h e r o b b e r y component o f t h e c h a r g e was t h e same f o r e a c h 

c o u n t ; t h e d i f f e r e n c e b e t ween t h e t h r e e c o u n t s was t h e v i c t i m 

o f t h e mur d e r . The C o u r t was n o t i n s t r u c t i n g t h e j u r y t h a t t h e 

S t a t e d i d n o t have t o p r o v e t h e r o b b e r y component o f t h e 

r o b b e r y / h o m i c i d e c h a r g e d i n c o u n t s I I , I I I , and V o f t h e 

i n d i c t m e n t . 
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R e y n o l d s m a i n t a i n s t h a t t h e c i r c u i t c o u r t " i m p r o p e r l y 

t o l d t h e j u r y t h a t a r e a s o n a b l e d o u b t t h a t w o u l d e n t i t l e t h e 

d e f e n d a n t t o an a c q u i t t a l i s a 'doubt t o w h i c h you can a s s i g n 

a r e a s o n . " ( R e y n o l d s ' s b r i e f , I s s u e X I I ( B ) , a t 88-89.) 

R e y n o l d s a s s e r t s t h a t t h i s i n s t r u c t i o n i m p r o p e r l y p e r m i t t e d a 

c o n v i c t i o n b a s e d upon i n s u f f i c i e n t p r o o f . As we h e l d i n Lee v.  

S t a t e , 8 98 So. 2d 790, 842 ( A l a . C r i m . App. 2 0 0 1 ) , c e r t . 

d e n i e d , 8 98 So. 2d 874 ( A l a . ) , c e r t . d e n i e d , 543 U.S. 924 

( 2 0 0 4 ) : 

"Taken as a w h o l e , t h e t r i a l c o u r t ' s 
i n s t r u c t i o n s i n t h i s c a s e p r o p e r l y c o n v e y e d t h e 
c o n c e p t o f r e a s o n a b l e d o u b t t o t h e j u r y and d i d n o t 
l e s s e n t h e S t a t e ' s b u r d e n o f p r o o f . T h e r e i s n o t a 
r e a s o n a b l e l i k e l i h o o d t h a t t h e j u r y a p p l i e d t h e 
i n s t r u c t i o n s i n a manner t h a t w o u l d v i o l a t e t h e 
a p p e l l a n t ' s c o n s t i t u t i o n a l r i g h t s . T h e r e f o r e , we do 
n o t f i n d t h a t t h e r e was any p l a i n e r r o r i n t h i s 
r e g a r d . " 

R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t ' s i n s t r u c t i o n s 

d u r i n g t h e g u i l t p h a s e " u n d u l y e m p h a s i z e d t h e d e f e n d a n t ' s 

i n t e r e s t i n t h e outcome o f t h e c a s e ... and as s u c h i m p r o p e r l y 

i n v a d e d t h e p r o v i n c e o f t h e j u r y . " ( R e y n o l d s ' s b r i e f , I s s u e 

X I I ( C ) , a t 89.) R e y n o l d s i s due no r e l i e f on t h i s c l a i m . 
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The c i r c u i t c o u r t a p p r o p r i a t e l y c h a r g e d t h e j u r y , i n 

p e r t i n e n t p a r t : 

" L a d i e s and g e n t l e m e n , t h e d e f e n d a n t may t e s t i f y as 
a w i t n e s s on h i s own b e h a l f , w h i c h he d i d i n t h i s 
c a s e . And when he does s o , you may c o n s i d e r t h e 
t e s t i m o n y o f t h e d e f e n d a n t a l o n g w i t h a l l t h e o t h e r 
e v i d e n c e i n l i g h t o f t h e f a c t s t h a t he i s t h e 
d e f e n d a n t and t h e i n t e r e s t he has i n y o u r v e r d i c t . 
T h i s i s t o be t a k e n i n t o c o n s i d e r a t i o n t o g e t h e r w i t h 
a l l o f t h e o t h e r e v i d e n c e o r l a c k o f e v i d e n c e . " 

( V o l . X I I , R. 1793-94.) (Emphasis added.) The c i r c u i t c o u r t ' s 

i n s t r u c t i o n s d i d n o t mandate t h a t t h e j u r y c o n s i d e r R e y n o l d s ' s 

i n t e r e s t i n t h e outcome o f t h e c a s e ; t h u s , t h e C o u r t ' s 

i n s t r u c t i o n s d i d n o t i n v a d e t h e p r o v i n c e o f t h e j u r y . P h i l l i p s 

v. S t a t e , 606 So. 2d 170, 170-71 ( A l a . C r i m . App. 1 9 9 1 ) . 

D 

R e y n o l d s a l l e g e s t h a t t h e c i r c u i t c o u r t i n c o r r e c t l y 

f a i l e d t o c h a r g e t h e j u r y on t h e o f f e n s e o f m a n s l a u g h t e r as a 

l e s s e r - i n c l u d e d o f f e n s e . ( R e y n o l d s ' s b r i e f , I s s u e X I I ( D ) , a t 

89-90.) R e y n o l d s a r g u e s t h a t " a l t h o u g h t h e t r i a l c o u r t gave 

t h e j u r y an i n t o x i c a t i o n i n s t r u c t i o n , i t f a i l e d t o i n s t r u c t 

t h e j u r y on t h e c o r r e s p o n d i n g l e s s e r - i n c l u d e d o f f e n s e o f 

m a n s l a u g h t e r . " ( R e y n o l d s ' s b r i e f , a t 89.) 

"A d e f e n d a n t i s e n t i t l e d t o a c h a r g e on a 
l e s s e r - i n c l u d e d o f f e n s e o n l y i f t h e r e i s any 
r e a s o n a b l e t h e o r y f r o m t h e e v i d e n c e t o s u p p o r t t h e 
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c h a r g e . Ex p a r t e S m i t h , 756 So. 2d 957 , 963 ( A l a . 
2 0 0 0 ) . ' [ I ] n s t r u c t i o n s on i n t o x i c a t i o n and 
m a n s l a u g h t e r a r e n o t r e q u i r e d when t h e y w o u l d be 
i n c o n s i s t e n t w i t h t h e d e f e n s e s t r a t e g y . ' M a p l e s v. 
S t a t e , 758 So. 2d a t 23." 

P i l l e y v. S t a t e , 930 So. 2d 550, 562 ( A l a . C r i m . App. 2 0 0 5 ) . 

R e y n o l d s ' s d e f e n s e was t h a t he was n o t p r e s e n t d u r i n g t h e 

m u r d e r s o r t h e r o b b e r y and t h a t he o n l y went t o t h e s c e n e o f 

t h e c r i m e s t o a t t e m p t t o h e l p h i d e any e v i d e n c e i n d i c a t i n g 

t h a t h i s g i r l f r i e n d may have been i n v o l v e d i n t h e c r i m e s . 

T h e r e was s i m p l y no e v i d e n c e i n d i c a t i n g t h a t R e y n o l d s 

r e c k l e s s l y c a u s e d t h e d e a t h o f t h e v i c t i m s o r t h a t he k i l l e d 

t h e v i c t i m s w h i l e a c t i n g i n a "sudden h e a t o f p a s s i o n c a u s e d 

by p r o v o c a t i o n r e c o g n i z e d by l a w and, b e f o r e a r e a s o n a b l e t i m e 

f o r t h e p a s s i o n t o c o o l and f o r r e a s o n t o r e a s s e r t i t s e l f . " § 

1 3 A - 6 - 3 ( a ) ( 1 ) and ( 2 ) , A l a . Code 1975. Thus, we f i n d no p l a i n 

e r r o r i n t h e c i r c u i t c o u r t ' s n o t c h a r g i n g t h e j u r y on t h e 

o f f e n s e o f m a n s l a u g h t e r as a l e s s e r - i n c l u d e d o f f e n s e . 

P e n a l t y - P h a s e I s s u e s 

X V I I I . 

R e y n o l d s c o n t e n d s t h a t t h e c i r c u i t c o u r t i m p r o p e r l y 

i n s t r u c t e d t h e j u r y d u r i n g t h e p e n a l t y p h a s e o f t h e t r i a l . 

B e c a u s e R e y n o l d s d i d n o t o b j e c t t o any o f t h e a l l e g e d i m p r o p e r 
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i n s t r u c t i o n s , we r e v i e w h i s a l l e g a t i o n s f o r p l a i n e r r o r o n l y . 

R u l e 45A, A l a . R . C r i m . P . M i n d f u l o f t h e a p p l i c a b l e l a w s e t 

f o r t h i n V a n p e l t , So. 3d a t , i n P a r t X V I I , we w i l l now 

r e v i e w e a c h o f R e y n o l d s ' s p u r p o r t e d i n s t a n c e s o f e r r o r . 

A. 

R e y n o l d s a l l e g e s t h a t t h e c i r c u i t c o u r t i m p r o p e r l y 

i n s t r u c t e d t h e j u r y d u r i n g t h e p e n a l t y p h a s e t h a t i t d i d n o t 

have t o d e t e r m i n e w h e t h e r t h e a g g r a v a t i n g c i r c u m s t a n c e s 

e x i s t e d b e c a u s e t h e c o u r t h a d a l r e a d y made t h a t d e t e r m i n a t i o n . 

( R e y n o l d s ' s B r i e f , I s s u e X I I ( A ) , a t p. 88.) 

The r e c o r d i n d i c a t e s t h a t a t t h e b e g i n n i n g o f t h e p e n a l t y 

p h a s e o f t h e t r i a l , t h e p a r t i e s a g r e e d t h a t b y v i r t u e o f t h e 

j u r y ' s g u i l t y v e r d i c t s , t h e f o l l o w i n g two a g g r a v a t i n g f a c t o r s 

h a d b e e n p r o v e n b e y o n d a r e a s o n a b l e d o u b t : (1) t h a t t h e 

c a p i t a l o f f e n s e was c o m m i t t e d w h i l e R e y n o l d s was e n g a g e d i n a 

r o b b e r y , see § 1 3 A - 5 - 4 9 ( 4 ) , A l a . Code 1975; and (2) t h a t 

R e y n o l d s i n t e n t i o n a l l y c a u s e d t h e d e a t h o f two o r more p e r s o n s 

by one a c t o r p u r s u a n t t o one scheme o r c o u r s e o f c o n d u c t , see 

§ 1 3 A - 5 - 4 9 ( 9 ) , A l a . Code 1975. See a l s o , § 1 3 A - 5 - 4 5 ( e ) , A l a . 

Code 1975. I t f u r t h e r a p p e a r s t h a t f o r s t r a t e g i c r e a s o n s , t h e 

d e f e n s e s t i p u l a t e d t h a t a t h i r d a g g r a v a t i n g f a c t o r was p r o v e n 
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b e y o n d a r e a s o n a b l e d o u b t by t h e e v i d e n c e p r e s e n t e d a t t r i a l : 

t h a t " [ t ] h e c a p i t a l o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , 

o r c r u e l c ompared o t h e r c a p i t a l o f f e n s e s , see § 1 3 A - 5 - 4 9 ( 8 ) , 

A l a . Code 1975. The S t a t e a g r e e d t o t h e e x i s t e n c e o f t h e 

s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e t h a t R e y n o l d s h a d no 

s i g n i f i c a n t p r i o r c r i m i n a l h i s t o r y , s e e § 13A-5-51, A l a . Code 

1975. ( V o l X I I , R. 1820-24, 1830-31.) 

The S t a t e i n t r o d u c e d i n t o e v i d e n c e a t t h e p e n a l t y p h a s e 

o f t h e t r i a l a l l t h e e v i d e n c e p r e s e n t e d d u r i n g t h e g u i l t p h a s e 

o f t h e t r i a l . The c i r c u i t c o u r t a d o p t e d t h e j u r y ' s f i v e g u i l t y 

v e r d i c t s f o r p u r p o s e s o f t h e p e n a l t y p h a s e . ( V o l . X I I , R. 

1841-44.) 

D u r i n g i t s c h a r g e , t h e c i r c u i t c o u r t i n s t r u c t e d t h e j u r y 

t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e t h a t t h e m u r d e r was 

c o m m i t t e d d u r i n g a r o b b e r y and t h a t two o r more p e r s o n s were 

m u r d e r e d by one a c t o r p u r s u a n t t o one scheme o r c o u r s e o f 

c o n d u c t h a d b e e n p r o v e n b e y o n d a r e a s o n a b l e d o u b t by t h e 

j u r y ' s g u i l t y v e r d i c t s f o r t h o s e o f f e n s e s d u r i n g t h e g u i l t 

p h a s e o f t h e t r i a l . S e c t i o n § 1 3 A - 5 - 4 5 ( e ) , A l a . Code 1975, 

p r o v i d e s : " [ A ] n y a g g r a v a t i n g c i r c u m s t a n c e w h i c h t h e v e r d i c t 

c o n v i c t i n g t h e d e f e n d a n t e s t a b l i s h e s was p r o v e n b e y o n d a 
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r e a s o n a b l e d o u b t a t t r i a l s h a l l be c o n s i d e r e d as p r o v e n b e y o n d 

a r e a s o n a b l e d o u b t f o r p u r p o s e s o f t h e s e n t e n c e h e a r i n g . " The 

c i r c u i t c o u r t ' s i n s t r u c t i o n s i n t h i s r e g a r d were a c o r r e c t 

s t a t e m e n t o f l a w . See C a l h o u n v. S t a t e , 932 So. 2d 923, 973¬

74 ( A l a . C r i m . App. 2 0 0 5 ) . 

As p r e v i o u s l y n o t e d , f o r s t r a t e g i c r e a s o n s , t h e d e f e n s e 

a l s o s t i p u l a t e d t o t h e e x i s t e n c e o f t h e s t a t u t o r y a g g r a v a t i n g 

f a c t o r t h a t t h e o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s o r 

c r u e l when compared t o o t h e r c a p i t a l o f f e n s e s . P u r s u a n t t o 

d e f e n s e c o u n s e l ' s s u g g e s t i o n , t h e c i r c u i t c o u r t d i d n o t 

s p e c i f i c a l l y i n f o r m t h e j u r y t h a t t h e d e f e n s e h a d " s t i p u l a t e d " 

t o t h e e x i s t e n c e o f t h i s a g g r a v a t i n g c i r c u m s t a n c e ; r a t h e r , t h e 

C o u r t i n s t r u c t e d t h e j u r y t h a t b y v i r t u e o f " t h e v e r d i c t , t h e 

t e s t i m o n y and t h e e v i d e n c e t h a t i n t h i s c a s e an e v i d e n t i a r y 

and f a c t u a l b a s i s e x i s t s f o r t h a t a g g r a v a t i n g c i r c u m s t a n c e . " 

( V o l . X I I I , R. 1960-61; 1989-91.) The c o u r t ' s i n s t r u c t i o n was 

c o n s i s t e n t w i t h t h e p a r t i e s ' a g r e e m e n t . The p r a c t i c e o f 

i n s t r u c t i n g t h e j u r y on a s t i p u l a t i o n b y t h e p a r t i e s as t o t h e 

e x i s t e n c e o f an a g g r a v a t i n g c i r c u m s t a n c e has b e e n a p p r o v e d by 

t h i s C o u r t . See S t e w a r t v. S t a t e , 730 So. 2d 1203, 1227-29 

( A l a . C r i m . App. 1 9 9 6 ) . 
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A c c o r d i n g l y , i n l i g h t o f t h e s e f a c t s , we f i n d no p l a i n 

e r r o r . R u l e 45A, A l a . R . A p p . P . 

B. 

R e y n o l d s c o n t e n d s t h a t t h e c i r c u i t c o u r t ' s u s e o f t h e 

words " y o u " and " y o u r " d u r i n g i t s j u r y c h a r g e i n t h e p e n a l t y 

p h a s e o f t h e t r i a l i m p l i e d t o t h e j u r y t h a t t h e j u r y ' s 

f i n d i n g s as t o t h e e x i s t e n c e o f any m i t i g a t i n g e v i d e n c e h a d t o 

be unanimous b e f o r e t h e m i t i g a t i n g e v i d e n c e c o u l d be 

c o n s i d e r e d . ( R e y n o l d s ' s b r i e f , I s s u e X I I ( E ) , a t 90-91.) T h i s 

C o u r t a d d r e s s e d and r e j e c t e d an i d e n t i c a l a rgument i n H a l l v.  

S t a t e , 979 So. 2d 125, 165-67 ( A l a . C r i m . App. 2 0 0 7 ) . F u r t h e r , 

we have r e v i e w e d t h e C o u r t ' s e n t i r e c h a r g e i n l i g h t o f t h e 

p r i n c i p l e s a d d r e s s e d H a l l and f i n d " ' " n o t h i n g i n t h e 

i n s t r u c t i o n s t h a t w o u l d have s u g g e s t e d t o t h e j u r o r s , o r g i v e n 

them t h e i m p r e s s i o n , t h a t t h e i r f i n d i n g s c o n c e r n i n g t h e 

e x i s t e n c e o f m i t i g a t i n g c i r c u m s t a n c e s h a d t o be u n a n i m o u s " ' " 

b e f o r e t h o s e m i t i g a t i n g c i r c u m s t a n c e s c o u l d be c o n s i d e r e d . 

H a l l , 979 So. 2d a t 165 ( q u o t i n g o t h e r c a s e s ) . A c c o r d i n g l y , we 

f i n d no e r r o r , p l a i n o r o t h e r w i s e , i n t h i s r e g a r d . 
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L a s t , R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t ' s c h a r g e t o 

t h e j u r y i n t h e p e n a l t y p h a s e was i n c o r r e c t b e c a u s e , he 

a s s e r t s , t h e c h a r g e " a l l o w e d t h e j u r y t o b e l i e v e t h a t i t c o u l d 

n o t c o n s i d e r m e r c y . " ( R e y n o l d s ' s b r i e f , I s s u e X I I ( F ) , a t 91.) 

The C o u r t c h a r g e d t h e j u r y , i n r e l e v a n t p a r t : 

"Now, i n y o u r d e l i b e r a t i o n , ... do n o t l e t p e r s o n a l 
o p i n i o n s o u t w e i g h t h e l a w . Weigh t h e a g g r a v a t i n g and 
m i t i g a t i n g c i r c u m s t a n c e s c a r e f u l l y a n d 
d i s p a s s i o n a t e l y . Do n o t be swayed by a n g e r , sympathy 
o r p r e j u d i c e o r any t y p e o f p a s s i o n o r e m o t i o n . The 
w e i g h i n g and c o m p a r i n g o f a g g r a v a t i n g and m i t i g a t i n g 
c i r c u m s t a n c e s r e q u i r e s t h e e x e r c i s e o f s o u n d 
j udgment on y o u r p a r t . I t i s n o t a m a t t e r o f 
u n b r i d l e d d i s c r e t i o n . A human l i f e hangs i n t h e 
[ b a l a n c e ] . I t i s a m a t t e r o f c a l m r e f l e c t i o n , n o t 
f o r t h e i n d u l g e n c e o f e m o t i o n . " 

( V o l . X I I I , R. 2000-01.) 

I n Brown v. S t a t e , 11 So. 3d 866, 921 ( A l a . C r i m . App. 

2 0 0 7 ) , a f f ' d , 11 So. 3d 933 ( A l a . 2 0 0 8 ) , c e r t . d e n i e d , 

U.S. , 129 S.Ct 2864 ( 2 0 0 9 ) , t h e a p p e l l a n t a l s o a r g u e d t h a t 

" t h e c i r c u i t c o u r t ' s i n s t r u c t i o n a l l o w e d t h e j u r y t o b e l i e v e 

t h a t i t c o u l d n o t c o n s i d e r m e r cy i n d e t e r m i n i n g i t s p e n a l t y -

p h a s e v e r d i c t . " We h e l d : 

" ' C o n t r a r y t o P e r k i n s ' s c o n t e n t i o n , i t 
i s w e l l s e t t l e d i n A l a b a m a t h a t " [ a ] 
c a p i t a l d e f e n d a n t i s n o t a u t o m a t i c a l l y 
e n t i t l e d t o a m e r cy i n s t r u c t i o n . " B o y d v.  
S t a t e , 715 So. 2d 825, 846 ( A l a . C r . App. 
1 9 9 7 ) , a f f ' d , 715 So. 2d 852 ( A l a . ) , c e r t . 
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d e n i e d , 525 U.S. 968, 119 S.Ct. 416, 142 
L.Ed. 2d 338 ( 1 9 9 8 ) . See a l s o , T a y l o r v.  
S t a t e , 666 So. 2d 36 ( A l a . C r . App. 1 9 9 4 ) , 
a f f ' d , 666 So. 2d 73 ( A l a . 1 9 9 5 ) , c e r t . 
d e n i e d , 516 U.S. 1120, 116 S.Ct. 928, 133 
L.Ed. 2d 856 ( 1 9 9 6 ) ; R i e b e r v. S t a t e , 663 
So. 2d 985 ( A l a . C r . App. 1 9 9 4 ) , a f f ' d , 663 
So. 2d 999 ( A l a . ) , c e r t . d e n i e d , 516 U.S. 
995, 116 S.Ct. 531, 133 L.Ed. 2d 437 
(1995) . I n K u e n z e l v. S t a t e , 577 So. 2d 
474, 495 ( A l a . C r . App. 1 9 9 0 ) , a f f ' d , 577 
So. 2d 531 ( A l a . ) , c e r t . d e n i e d , 502 U.S. 
886, 112 S.Ct. 242, 116 L.Ed. 2d 197 
( 1 9 9 1 ) , t h i s c o u r t s t a t e d t h a t " [ t ] h e 
A l a b a m a p r o v i s i o n s f o r t h e i m p o s i t i o n o f 
c a p i t a l p u n i s h m e n t nowhere m e n t i o n m e r c y . " 
H e r e , t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y 
t h a t i t s v e r d i c t s h o u l d be b a s e d o n l y on 
t h e e v i d e n c e p r e s e n t e d and t h e l a w as 
i n s t r u c t e d by t h e c o u r t . The j u r y was 
i n s t r u c t e d t h a t i t "must a v o i d any 
i n f l u e n c e o f p a s s i o n , p r e j u d i c e o r any 
o t h e r a r b i t r a r y f a c t o r . " (R. 3007-08.) I n 
C a l i f o r n i a v. Brown, 479 U.S. 538, 539, 107 
S.Ct. 837, 838, 93 L.Ed. 2d 934 ( 1 9 8 7 ) , t h e 
U n i t e d S t a t e s Supreme C o u r t h e l d t h a t "an 
i n s t r u c t i o n i n f o r m i n g j u r o r s t h a t t h e y 
'must n o t be swayed b y mere s e n t i m e n t , 
c o n j e c t u r e , sympathy, p a s s i o n , p r e j u d i c e , 
p u b l i c o p i n i o n o r p u b l i c f e e l i n g ' d u r i n g 
t h e p e n a l t y p h a s e o f a c a p i t a l m urder t r i a l 
[does n o t v i o l a t e ] t h e E i g h t h and 
F o u r t e e n t h Amendments t o t h e U n i t e d S t a t e s 
C o n s t i t u t i o n . ' 

" P e r k i n s v. S t a t e , 808 So. 2d 1041, 1134-35 ( A l a . 
C r i m . App. 1 9 9 9 ) , v a c a t e d on o t h e r g r o u n d s , P e r k i n s  
v. A l a b a m a , 536 U.S. 953, 122 S.Ct. 2653, 153 L.Ed. 
2d 830 ( 2 0 0 2 ) . F o r t h e above r e a s o n s , we f i n d no 
p l a i n e r r o r . " 

11 So. 3d a t 47-48. See a l s o , V a n p e l t , So. 3d a t . 
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A c c o r d i n g l y , f o r t h e r e a s o n s s e t f o r t h a b o v e , we f i n d no 

p l a i n e r r o r w i t h r e g a r d t o t h e c o u r t ' s i n s t r u c t i o n . 

X I X . 

R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t and t h e p r o s e c u t o r 

i m p r o p e r l y d i m i n i s h e d t h e j u r o r s ' " s e n s e o f r e s p o n s i b i l i t y f o r 

t h e i r s e n t e n c i n g d e t e r m i n a t i o n " by s t a t i n g t h a t t h e j u r y ' s 

v e r d i c t i n t h e p e n a l t y phase was an a d v i s o r y v e r d i c t . 

( R e y n o l d s ' s b r i e f , I s s u e X V I I , a t 104.) R e y n o l d s d i d n o t 

o b j e c t t o t h e s e a l l e g e d l y i m p r o p e r comments a t t r i a l . T h u s, we 

r e v i e w h i s argument f o r p l a i n e r r o r o n l y . R u l e 45A, 

A l a . R . A p p . P . 

"'We have r e p e a t e d l y s t a t e d t h a t a 
t r i a l c o u r t does n o t d i m i n i s h t h e j u r y ' s 
r o l e by s t a t i n g t h a t i t s v e r d i c t i n t h e 
p e n a l t y phase i s a r e c o m m e n d a t i o n o r an 
a d v i s o r y v e r d i c t . T a y l o r v. S t a t e , 666 So. 
2d 36 ( A l a . C r . App. 1 9 9 4 ) , on remand, 666 
So. 2d 71 ( A l a . C r . App. 1 9 9 4 ) , a f f ' d , 666 
So. 2d 73 ( A l a . 1 9 9 5 ) , c e r t . d e n i e d , 516 
U.S. 1120, 116 S.Ct. 928, 133 L.Ed. 2d 856 
( 1 9 9 6 ) ; B u r t o n v. S t a t e , 651 So. 2d 641 
( A l a . C r . App. 1 9 9 3 ) , a f f ' d , 651 So. 2d 659 
( A l a . 1 9 9 4 ) , c e r t . d e n i e d , 514 U.S. 1115, 
115 S.Ct. 1973, 131 L.Ed. 2d 862 ( 1 9 9 5 ) ; 
W h i t e v. S t a t e , 587 So. 2d 1218 ( A l a . C r . 
App. 1 9 9 0 ) , a f f ' d , 587 So. 2d 1236 ( A l a . 
1 9 9 1 ) , c e r t . d e n i e d , 502 U.S. 1076, 112 S. 
C t . 979, 117 L.Ed. 2d 142 ( ( 9 9 2 ) . ' 

" S m i t h v. S t a t e , 795 So. 2d 788 , 837 ( A l a . C r i m . 
App. 2 0 0 0 ) . " 
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D o s t e r v. S t a t e [Ms. CR-0 6-0323, J u l y 30, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . R e y n o l d s i s due no r e l i e f on 

t h i s c l a i m . 

XX. 

R e y n o l d s a r g u e s t h a t b e c a u s e o f t h e e v i d e n c e o f h i s d r u g 

use on t h e day o f t h e m u r d e r s , t h e c i r c u i t c o u r t e r r o n e o u s l y 

r e f u s e d , w i t h o u t any e x p l a n a t i o n , t o c o n s i d e r and f i n d t h e 

f o l l o w i n g s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : t h a t " [ t ] h e 

c a p i t a l o f f e n s e was c o m m i t t e d w h i l e t h e d e f e n d a n t was u n d e r 

t h e i n f l u e n c e o f e x t r e m e m e n t a l o r e m o t i o n a l d i s t u r b a n c e " ; and 

t h a t " [ t ] h e c a p a c i t y o f t h e d e f e n d a n t t o a p p r e c i a t e t h e 

c r i m i n a l i t y o f h i s c o n d u c t o r t o c o n f o r m h i s c o n d u c t t o t h e 

r e q u i r e m e n t s o f l a w was s u b s t a n t i a l l y i m p a i r e d . " See § 13A-5-

51(2) and ( 6 ) , A l a . Code 1975, r e s p e c t i v e l y . ( R e y n o l d s ' s 

b r i e f , I s s u e X V I ( B ) , a t 1 0 2 - 0 4 ) . 

The c i r c u i t c o u r t ' s s e n t e n c i n g o r d e r p r o v i d e d , i n 

r e l e v a n t p a r t : 

"The C o u r t i n d e t e r m i n i n g , c o n s i d e r i n g and 
w e i g h i n g m i t i g a t i n g c i r c u m s t a n c e s i n t h i s c a s e 
r e v i e w e d a l l s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s and 
a l s o c o n s i d e r e d a l l o f t h e m i t i g a t i n g f a c t o r s 
c h a r g e d t o t h e j u r y i n t h e p e n a l t y p h a s e o f t h e 
t r i a l , and t h e a d d i t i o n a l m i t i g a t i n g c i r c u m s t a n c e s 
o f f e r e d by t h e D e f e n d a n t on O c t o b e r 22, 2007 and 
December 6, 2007, and t h o s e o f f e r e d a t t r i a l . The 
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C o u r t a l s o c o n s i d e r e d t h e c o n t e n t s o f t h e 
' D e f e n d a n t ' s M o t i o n f o r C o u r t t o C o n s i d e r A t t a c h e d 
E x h i b i t s As A d d i t i o n a l M i t i g a t i o n E v i d e n c e a t t h e 
S e n t e n c i n g D o c k e t on December 6, 2007' and a l l 
e x h i b i t s a t t a c h e d t h e r e t o as s u b s t a n t i v e s u b m i s s i o n s 
i n s u p p o r t o f t h e m i t i g a t i n g c i r c u m s t a n c e s p r e s e n t e d 
by t h e D e f e n d a n t . 

"The C o u r t f i n d s no e v i d e n c e t h a t t h e D e f e n d a n t 
was a c t i n g u n d e r t h e i n f l u e n c e o f e x t r e m e m e n t a l o r 
e m o t i o n a l d i s t u r b a n c e o r t h a t he l a c k e d t h e c a p a c i t y 
t o a p p r e c i a t e t h e c r i m i n a l i t y o f h i s c o n d u c t o r t o 
c o n f o r m h i s c o n d u c t t o t h e r e q u i r e m e n t s o f t h e l a w . " 

( V o l . I I , C. 324, 331, 338, 345, 3 5 2 . ) 3 0 

P u r s u a n t t o § 1 3 A - 5 - 4 7 ( d ) , t h e c i r c u i t c o u r t c o n s i d e r e d 

a l l t h e m i t i g a t i n g e v i d e n c e p r e s e n t e d , b u t t h e C o u r t d i d n o t 

f i n d t h e e x i s t e n c e o f t h e s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s 

s e t f o r t h i n § 13A-5-51(2) and ( 6 ) , A l a . Code 1975. S e c t i o n 

1 3 A - 5 - 4 7 ( d ) , A l a . Code, does n o t r e q u i r e t h e c o u r t t o e n t e r an 

" e x p l a n a t i o n " as t o why i t d i d n o t f i n d t h e e x i s t e n c e o f a 

p a r t i c u l a r s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e . 

F u r t h e r m o r e , as we w r o t e i n B e c k w o r t h v. S t a t e , 946 So. 

2d 490 ( A l a . C r i m . App. 2 0 0 5 ) , c e r t . d e n i e d , 549 U.S. 1120 

( 2 0 0 7 ) : 

" I n Simmons [v. S t a t e , 797 So. 2d 1134 ( A l a . 
C r i m . App. 2 0 0 0 ) ] , we a d d r e s s e d w h e t h e r t h e t r i a l 

3 0 A s p r e v i o u s l y n o t e d , t h e c i r c u i t c o u r t p r e p a r e d w r i t t e n 
s e n t e n c i n g o r d e r s f o r e a c h o f t h e f i v e c o n v i c t i o n s . R e y n o l d s 
r e c e i v e d o n l y one s e n t e n c e o f d e a t h f o r t h e f i v e c o n v i c t i o n s . 
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c o u r t had e r r e d when i t f o u n d t h a t t h e d e f e n d a n t ' s 
c a p a c i t y t o a p p r e c i a t e t h e c r i m i n a l i t y o f h i s 
c o n d u c t o r t o c o n f o r m h i s c o n d u c t t o t h e 
r e q u i r e m e n t s o f l a w was n o t s u b s t a n t i a l l y i m p a i r e d 
and t h a t t h e § 13A-5-51(6) m i t i g a t i n g c i r c u m s t a n c e 
d i d n o t e x i s t . We s t a t e d : 

" ' C o n f l i c t i n g e v i d e n c e was p r e s e n t e d on 
Simmons's m e n t a l h e a l t h and h i s a b i l i t y t o 
a p p r e c i a t e t h e c r i m i n a l i t y o f h i s c o n d u c t . 
C o n s e q u e n t l y , t h e d e t e r m i n a t i o n o f t h e 
e x i s t e n c e o f t h i s m i t i g a t i n g f a c t o r was 
w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t . 
B a s e d on t h e r e c o r d b e f o r e u s , we c a n n o t 
c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n n o t 
f i n d i n g t h e e x i s t e n c e o f t h i s m i t i g a t i n g 
c i r c u m s t a n c e . ' 

"797 So. 2d a t 1183. 

"We f u r t h e r n o t e d i n Simmons t h e 
w e l l - e s t a b l i s h e d p r i n c i p l e t h a t a t r i a l c o u r t i s 
r e q u i r e d t o c o n s i d e r a l l e v i d e n c e o f f e r e d i n 
m i t i g a t i o n , b u t t h a t w h e t h e r t h e e v i d e n c e i s f o u n d 
t o be m i t i g a t i n g i s w i t h i n t h e t r i a l j u d g e ' s 
d i s c r e t i o n . 797 So. 2d a t 1181-82. See a l s o W a l d r o p  
v. S t a t e , 859 So. 2d 1138 , 1149 ( A l a . C r i m . App. 
2 0 0 0 ) , a f f ' d , 859 So. 2d 1181 ( A l a . 2 0 0 2 ) . 

946 So. 2d a t 529. 

We f i n d no abuse o f d i s c r e t i o n i n t h e c i r c u i t c o u r t ' s 

f i n d i n g t h a t n e i t h e r o f t h e m i t i g a t i n g c i r c u m s t a n c e s s e t f o r t h 

i n § 13A-5-51(2) and ( 6 ) , A l a . Code 1975, e x i s t e d . 

X X I . 

R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t i m p r o p e r l y w e i g h e d 

t h e a g g r a v a t i n g c i r c u m s t a n c e s and t h e m i t i g a t i n g 
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c i r c u m s t a n c e s ; t h e r e f o r e , he c o n t e n d s , h i s s e n t e n c e o f d e a t h 

s h o u l d be r e v e r s e d . ( R e y n o l d s ' s b r i e f , I s s u e X V I ( A ) a t 102.) 

I n s u p p o r t o f h i s a s s e r t i o n , he c i t e s t h e p o r t i o n o f t h e 

c i r c u i t c o u r t ' s s e n t e n c i n g o r d e r i n w h i c h t h e c o u r t w r o t e : " I t 

i s t h e o p i n i o n o f t h i s C o u r t t h a t t h e m i t i g a t i n g c i r c u m s t a n c e s 

h e r e t o f o r e e n u m e r a t e d a r e i n s u f f i c i e n t t o o u t w e i g h t h e 

a g g r a v a t i n g c i r c u m s t a n c e s . " ( V o l . I I , C. 325, 333, 340, 347, 

354.) 

S e c t i o n 1 3 A - 5 - 4 7 ( e ) , A l a . Code 1975, p r o v i d e s , i n 

r e l e v a n t p a r t : 

" I n d e c i d i n g upon t h e s e n t e n c e , t h e t r i a l c o u r t 
s h a l l d e t e r m i n e w h e t h e r t h e a g g r a v a t i n g 
c i r c u m s t a n c e s i t f i n d s t o e x i s t o u t w e i g h t h e 
m i t i g a t i n g c i r c u m s t a n c e s i t f i n d s t o e x i s t " 

(Emphasis added.) 

I n M e l s o n v. S t a t e , 775 So. 2d 857 ( A l a . C r i m . App. 

1 9 9 9 ) , a f f ' d , 775 So. 2d 904 ( A l a . 2 0 0 0 ) , c e r t . d e n i e d , 532 

U.S. 907 ( 2 0 0 1 ) , t h i s C o u r t a d d r e s s e d and r e j e c t e d a c l a i m 

t h a t t h e c i r c u i t c o u r t c o m m i t t e d r e v e r s i b l e e r r o r when i t u s e d 

s i m i l a r l a n g u a g e i n i t s s e n t e n c i n g o r d e r . We w r o t e : 

" M e l s o n a r g u e s t h a t t h e t r i a l c o u r t ' s s t a t e m e n t 
' i m p r o p e r l y c r e a t e d and a p p l i e d a p r e s u m p t i o n o f 
d e a t h ' t o h i s c a s e . ( M e l s o n ' s b r i e f , p. 10.) 
I n i t i a l l y we n o t e t h a t M e l s o n i s p r e s e n t i n g t h i s 
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c l a i m f o r t h e f i r s t t i m e on a p p e a l ; t h u s , o u r r e v i e w 
i s f o r p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

" M e l s o n ' s c l a i m has been a d d r e s s e d and r e j e c t e d 
by t h i s c o u r t i n Weaver v. S t a t e , 678 So. 2d 260 
( A l a . C r . App. 1 9 9 5 ) , r e v ' d on o t h e r g r o u n d s , 678 
So. 2d 284 ( A l a . 1 9 9 6 ) ; T a y l o r v. S t a t e , 666 So. 2d 
36 ( A l a . C r . App. 1 9 9 4 ) , a f f ' d , 666 So. 2d 73 ( A l a . 
1 9 9 5 ) , c e r t . d e n i e d , 516 U.S. 1120, 116 S. C t . 928, 
133 L.Ed. 2d 856 ( 1 9 9 6 ) ; and F o r t e n b e r r y v. S t a t e , 
545 So. 2d 129 ( A l a . C r . App. 1 9 8 8 ) , a f f ' d , 545 So. 
2d 145 ( A l a . 1 9 8 9 ) , c e r t . d e n i e d , 495 U.S. 911, 110 
S. C t . 1937, 109 L. Ed. 2d 300 ( 1 9 9 0 ) . As we s t a t e d 
i n Weaver: 

"'The a p p e l l a n t c o n t e n d s t h a t a 
s t a t e m e n t made i n t h e t r i a l c o u r t ' s 
s e n t e n c i n g o r d e r was e r r o r . I n t h e o r d e r , 
t h e t r i a l c o u r t s t a t e d , " I t i s t h e o p i n i o n 
o f t h e C o u r t t h a t t h e m i t i g a t i n g 
c i r c u m s t a n c e s h e r e t o f o r e e n u m e r a t e d a r e 
i n s u f f i c i e n t t o o u t w e i g h t h e a g g r a v a t i n g 
c i r c u m s t a n c e s . " (R. 121.) W h i l e t h i s 
p o r t i o n o f t h e t r i a l c o u r t ' s o r d e r i s 
t e c h n i c a l l y d e f e c t i v e , t h i s c o u r t i n 
F o r t e n b e r r y v. S t a t e , 545 So. 2d 129 ( A l a . 
C r i m . App. 1 988 ), a f f ' d , 545 So. 2d 145 
( 1 9 8 9 ) , c e r t . d e n i e d , 495 U.S. 911, 110 
S.Ct. 1937, 109 L.Ed. 2d 300 ( 1 9 9 0 ) , h e l d 
t h a t t h i s e r r o r was " n o t so e g r e g i o u s o r 
s u b s t a n t i a l as t o r e q u i r e a new s e n t e n c i n g 
o r d e r . " "'As l o n g as t h e t r i a l j u d g e 
p r o p e r l y e x e r c i s e s h i s d i s c r e t i o n and t h e 
f a c t s i n d i c a t i n g t h e d e a t h p e n a l t y a r e "so 
c l e a r and c o n v i n c i n g t h a t v i r t u a l l y no 
r e a s o n a b l e p e r s o n c o u l d d i f f e r , " a h a r m l e s s 
e r r o r a n a l y s i s can be u s e d . ' B a l d w i n v. 
S t a t e , 456 So. 2d 117, 126 ( A l a . C r . App. 
1 9 8 3 ) , a f f i r m e d , Ex p a r t e B a l d w i n , 456 So. 
2d 129, 140 ( A l a . 1 9 8 4 ) , c e r t . d e n i e d , 469 
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U.S. 1085, 105 S.Ct. 589, 83 L.Ed. 2d 699 
(1984 ), a f f ' d , 472 U.S. 372 , 105 S.Ct. 
2727, 86 L.Ed. 2d 300 ( 1 9 8 5 ) . " F o r t e n b e r r y . 

" ' H e r e , t h e t r i a l c o u r t c o n s i d e r e d two 
a g g r a v a t i n g c i r c u m s t a n c e s and f o u n d t h a t 
t h e y were s u f f i c i e n t t o s u p p o r t t h e 
s e n t e n c e o f d e a t h . I t i s c l e a r t h a t t h e 
t r i a l c o u r t d i d n o t f a i l t o c o n s i d e r any 
s t a t u t o r y o r n o n s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e s and p r o p e r l y engaged i n a 
w e i g h i n g and b a l a n c i n g p r o c e s s o f t h e 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s i n 
t h i s c a s e . We f i n d t h a t t h e f a c t s 
i n d i c a t i n g t h e d e a t h p e n a l t y i n t h i s c a s e 
a r e c l e a r and c o n v i n c i n g and t h a t no 
r e a s o n a b l e p e r s o n w o u l d d i f f e r i n t h e i r 
o p i n i o n . The e r r o r i n t h e t r i a l c o u r t ' s 
s e n t e n c i n g o r d e r was e r r o r w i t h o u t i n j u r y . 
F o r t e n b e r r y , T a y l o r v. S t a t e , 666 So. 2d 36 
[,70-71] ( A l a . C r i m . App. 1 9 9 4 ) . ' 

"678 So. 2d a t 283. 

" I n t h i s c a s e , t h e t r i a l c o u r t c o n s i d e r e d o n l y 
one a g g r a v a t i n g c i r c u m s t a n c e , t h a t t h e murder was 
c o m m i t t e d d u r i n g t h e c o u r s e o f a r o b b e r y , and f o u n d 
t h a t t h i s a g g r a v a t i n g c i r c u m s t a n c e was s u f f i c i e n t t o 
s u p p o r t a d e a t h s e n t e n c e . I t i s c l e a r i n t h i s c a s e , 
as i n Weaver, s u p r a , t h a t t h e t r i a l c o u r t ' d i d n o t 
f a i l t o c o n s i d e r any s t a t u t o r y o r n o n s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s and p r o p e r l y engaged i n a 
w e i g h i n g and b a l a n c i n g p r o c e s s o f t h e a g g r a v a t i n g 
and m i t i g a t i n g c i r c u m s t a n c e s i n t h i s c a s e . ' I d . a t 
283. We have no d i f f i c u l t y c o n c l u d i n g t h a t 'the 
f a c t s i n d i c a t i n g t h e d e a t h p e n a l t y i n t h i s c a s e a r e 
c l e a r and c o n v i n c i n g and t h a t no r e a s o n a b l e p e r s o n 
w o u l d d i f f e r i n t h e i r o p i n i o n . ' I d . Thus, t h e 
' t e c h n i c a l ' e r r o r i n t h e t r i a l c o u r t ' s s e n t e n c i n g 
o r d e r was e r r o r w i t h o u t i n j u r y . 
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"We p o i n t o u t t h a t d u r i n g t h e p e n a l t y phase o f 
t h e t r i a l b e f o r e t h e j u r y , t h e t r i a l c o u r t c o r r e c t l y 
i n s t r u c t e d t h e j u r y on t h e p r o p e r method o f w e i g h i n g 
t h e a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s . 
T h r o u g h o u t i t s i n s t r u c t i o n s , t h e t r i a l c o u r t 
r e p e a t e d l y i n f o r m e d t h e j u r y t h a t t h e a g g r a v a t i n g 
c i r c u m s t a n c e must o u t w e i g h t h e m i t i g a t i n g 
c i r c u m s t a n c e s i n o r d e r f o r t h e j u r y t o recommend t h e 
d e a t h p e n a l t y . (R. 2134, 2140, 2141.) ' T r i a l j u d g e s 
a r e presumed t o f o l l o w t h e i r i n s t r u c t i o n s , and t h e y 
a r e p r e sumed t o know t h e l a w and t o f o l l o w i t i n 
m a k i n g t h e i r d e c i s i o n s . Ex p a r t e S l a t o n , 680 So. 2d 
909, 924 ( A l a . 1996) ( c i t i n g Ex p a r t e H a r r e l l , 470 
So. 2d 1309, 1318 ( A l a . 1 9 8 5 ) ) . ' S t e w a r t v. S t a t e , 
730 So. 2d 1203, 1212 ( A l a . C r . App. 1 9 9 7 ) , a f f ' d , 
730 So. 2d 1246 ( A l a . 1 9 9 9 ) . We f i n d t h a t t h e t r i a l 
c o u r t p r o p e r l y c o n s i d e r e d and w e i g h e d t h e 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s i n 
s e n t e n c i n g M e l s o n t o d e a t h . " 

775 So. 2d a t 901-02. 

We have c a r e f u l l y r e v i e w e d t h e s e n t e n c i n g p r o c e e d i n g s , 

and, b a s e d upon t h e r a t i o n a l e i n M e l s o n , we r e j e c t R e y n o l d s ' s 

c l a i m t h a t t h e c i r c u i t c o u r t i m p r o p e r l y w e i g h e d t h e 

a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s i n d e t e r m i n i n g t h a t 

t h e a p p r o p r i a t e s e n t e n c e was d e a t h . 

X X I I . 

R e y n o l d s a l s o a r g u e s t h a t h i s " d e a t h s e n t e n c e must be 

v a c a t e d i n l i g h t o f R i n g v. A r i z o n a [536 U.S. 584 ( 2 0 0 2 ) . ] " 

( R e y n o l d s ' s b r i e f , I s s u e X X I , a t 110-12.) I n R i n g , t h e U n i t e d 

S t a t e s Supreme C o u r t h e l d t h a t i t s e a r l i e r d e c i s i o n i n 
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A p p r e n d i v. New J e r s e y , 530 U.S. 466 ( 2 0 0 0 ) , a p p l i e d t o d e a t h -

p e n a l t y c a s e s ; t h u s , any f a c t t h a t c o u l d i n c r e a s e t h e maximum 

p e n a l t y t o d e a t h must be p r e s e n t e d t o a j u r y and must be f o u n d 

by t h e j u r y t o e x i s t b e y o n d a r e a s o n a b l e d o u b t . 

F i r s t , R e y n o l d s m a i n t a i n s t h a t h i s d e a t h s e n t e n c e c a n n o t 

be i m p o s e d b e c a u s e t h e j u r y d i d n o t make t h e s p e c i f i c f i n d i n g 

t h a t i t u n a n i m o u s l y f o u n d t h e e x i s t e n c e o f t h e a g g r a v a t i n g 

c i r c u m s t a n c e s b e y o n d a r e a s o n a b l e d o u b t , n o r d i d t h e j u r y make 

f i n d i n g t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e s o u t w e i g h e d t h e 

m i t i g a t i n g c i r c u m s t a n c e s . S e c o n d , i n a r e l a t e d v e i n , R e y n o l d s 

c o n t e n d s t h a t b e c a u s e Alabama l a w does n o t r e q u i r e j u r i e s t o 

make f i n d i n g s r e g a r d i n g t h e e x i s t e n c e o f a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s , t h e r e i s no way t o v e r i f y w h e t h e r 

t h e j u r y a c t u a l l y u n a n i m o u s l y f o u n d t h e e x i s t e n c e o f an 

a g g r a v a t i n g c i r c u m s t a n c e b e y o n d a r e a s o n a b l e d o u b t . T h i r d , 

R e y n o l d s a l l e g e s t h a t h i s d e a t h s e n t e n c e c a n n o t be i m p o s e d 

b e c a u s e t h e j u r y was i n f o r m e d t h a t i t s s e n t e n c e was a 

r e c o m m e n d a t i o n . ( R e y n o l d s ' s b r i e f , I s s u e X X I , a t 110-12.) 

I n i t i a l l y , we n o t e t h a t two o f t h e t h r e e a g g r a v a t i n g 

c i r c u m s t a n c e s -- i . e . , t h a t t h e m u r d e r s were c o m m i t t e d d u r i n g 

a f i r s t - d e g r e e r o b b e r y , and t h a t two o r more p e o p l e were 
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k i l l e d p u r s u a n t t o a common scheme o r p l a n -- were f o u n d t o 

e x i s t b e y o n d a r e a s o n a b l e d o u b t b a s e d on t h e j u r y ' s unanimous 

v e r d i c t s i n t h e g u i l t - p h a s e f i n d i n g R e y n o l d s g u i l t y o f f i v e 

c o u n t s o f c a p i t a l m u r d e r . The t h i r d a g g r a v a t i n g c i r c u m s t a n c e 

-- t h a t t h e m u r d e r s were e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r 

c r u e l when compared t o o t h e r c a p i t a l o f f e n s e s -- was 

s t i p u l a t e d t o by t h e p a r t i e s . M o r e o v e r , R e y n o l d s d i d n o t 

o b j e c t t o t h e i m p o s i t i o n o f h i s s e n t e n c e on t h e s e g r o u n d s . 

A c c o r d i n g l y , we r e v i e w h i s a l l e g a t i o n s f o r p l a i n e r r o r o n l y . 

These same ar g u m e n t s have been a d d r e s s e d and d e c i d e d 

a d v e r s e l y t o R e y n o l d s . See D o s t e r v. S t a t e [Ms. CR-06-0323, 

J u l y 30, 2010] So. 3d ( A l a . C r i m . App. 2010; S h a r i f i 

v. S t a t e , 993 So. 2d 907, 940-41 ( A l a . C r i m . App. 2 0 0 8 ) , c e r t . 

d e n i e d , U.S. , 129 S. C t . 491 ( 2 0 0 8 ) ; L e w i s v. S t a t e , 

24 So. 3d 480, 533-36 ( A l a . C r i m . App. 2 0 0 6 ) , a f f ' d , 24 So. 3d 

540 A l a . 2 0 0 9 ) , c e r t . d e n i e d , U.S. , 130 S.Ct. 796 

( 2 0 0 9 ) . B e c a u s e t h e e x i s t e n c e o f t h e a g g r a v a t i n g c i r c u m s t a n c e s 

was f o u n d e i t h e r by t h e j u r y ' s g u i l t - p h a s e v e r d i c t s o r by 

s t i p u l a t i o n o f t h e p a r t i e s , R e y n o l d s i s due no r e l i e f on t h e s e 

c l a i m s . 3 1 

3 1 R e y n o l d s a l s o c h a l l e n g e s t h e c o n s t i t u t i o n a l i t y o f t h e 
Al a b a m a Supreme C o u r t ' s d e c i s i o n i n Ex p a r t e W a l d r o p , 859 So. 
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X X I I I . 

R e y n o l d s a r g u e s t h a t t h e c i r c u i t c o u r t " e r r e d i n d o u b l e -

c o u n t i n g a g g r a v a t i n g c i r c u m s t a n c e s i n t h e p e n a l t y p h a s e " o f 

t h e t r i a l . ( R e y n o l d s ' s b r i e f , I s s u e X X I I , a t 112-13.) 

S p e c i f i c a l l y , he a r g u e s : 

" [ T ] h e use o f t h e s e c h a r g e s b o t h as a g g r a v a t i o n i n 
t h e f i r s t p h a s e and as a g g r a v a t o r s i n t h e p e n a l t y 
p hase f a i l e d t o n a r r o w t h e c l a s s o f c a s e s e l i g i b l e 
f o r t h e d e a t h p e n a l t y , r e s u l t i n g i n t h e a r b i t r a r y 
i m p o s i t i o n o f t h e d e a t h p e n a l t y ... and s u b j e c t e d 
[him] t o two p u n i s h m e n t s as a r e s u l t o f b e i n g 
c o n v i c t e d o f a s i n g l e c r i m i n a l c h a r g e . " 

( R e y n o l d s ' s b r i e f , I s s u e X X I I , a t 112-13.) 

R e y n o l d s d i d n o t o b j e c t t h e p r o c e e d i n g s on t h i s b a s i s a t 

t r i a l , and we f i n d no p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

These same a s s e r t i o n s have been p r e v i o u s l y c o n s i d e r e d and 

2d 1881 ( A l a . 2 0 0 2 ) . He c l a i m s t h a t t h e d e c i s i o n 
" i m p e r m i s s i b l y e a s e d t h e S t a t e ' s b u r d e n o f p r o v i n g t h a t t h e 
d e a t h p e n a l t y i s a p p r o p r i a t e b y e n s u r i n g t h a t t h e j u r y was 
unaware t h a t i t s g u i l t - i n n o c e n c e p h a s e f i n d i n g a u t h o r i z e d t h e 
t r i a l j u d g e t o i m pose t h e d e a t h p e n a l t y w i t h o u t a d d i t i o n a l 
p r o c e s s , " and t h a t t h e W a l d r o p d e c i s i o n " u n d e r m i n e s t h e 
r e l i a b i l i t y o f t h e c a p i t a l s e n t e n c i n g p r o c e s s and u n f a i r l y 
skews s e n t e n c i n g t o w a r d t h e i m p o s i t i o n o f t h e d e a t h p e n a l t y . " 
( R e y n o l d s ' s b r i e f , a t 111-12.) "However, t h i s C o u r t i s b o u n d 
b y t h e d e c i s i o n s o f t h e A l a b a m a Supreme C o u r t and has no 
a u t h o r i t y t o r e v e r s e o r m o d i f y t h o s e d e c i s i o n s . See § 12-3-16, 
A l a . Code 1975." D o s t e r , s u p r a , So. 3d a t n. 13. 
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r e j e c t e d by t h i s C o u r t . See M o r r i s v. S t a t e , [Ms. CR-07-1997, 

F e b r u a r y 5, 2010] So. 3d ( A l a . C r i m . App. 2 0 1 0 ) . 

XXIV. 

I n a o n e - p a r a g r a p h a r g u m e n t , R e y n o l d s m a i n t a i n s t h a t 

" e v o l v i n g s t a n d a r d s o f d e c e n c y have r e n d e r e d l e t h a l i n j e c t i o n 

u n c o n s t i t u t i o n a l " as c r u e l and u n u s u a l p u n i s h m e n t . ( R e y n o l d s ' s 

B r i e f , I s s u e X X I I I , a t 113-14.) 

I n V a n p e l t v. S t a t e , So. 3d a t , we w r o t e : 

" V a n p e l t n e x t a r g u e s t h a t e v o l v i n g s t a n d a r d s o f 
d e c e n c y have r e n d e r e d A l a b ama's method o f e x e c u t i o n 
-- l e t h a l i n j e c t i o n -- u n c o n s t i t u t i o n a l . ( V a n p e l t ' s 
B r i e f a t 119.) 

" T h i s c o u r t n o t e s t h a t V a n p e l t ' s e n t i r e argument 
c o n s i s t s o f one p a r a g r a p h and c o m p l e t e l y f a i l s t o 
o f f e r any argument r e g a r d i n g c u r r e n t s t a n d a r d s o f 
d e c e n c y . I n f a c t , t h e o n l y s e n t e n c e c o n t a i n e d i n 
V a n p e l t ' s argument t h a t a p p e a r s t o r e l a t e t o l e t h a l 
i n j e c t i o n i s h i s c o n c l u s o r y a l l e g a t i o n t h a t 
' [ e ] v o l v i n g s t a n d a r d s o f d e c e n c y have r e n d e r e d 
l e t h a l i n j e c t i o n u n c o n s t i t u t i o n a l . ' ( V a n p e l t ' s B r i e f 
a t 119.) A d d i t i o n a l l y , t h i s c o u r t , i n S a u n d e r s v.  
S t a t e , h e l d t h a t ' l e t h a l i n j e c t i o n does n o t 
c o n s t i t u t e p e r se c r u e l and u n u s u a l p u n i s h m e n t . See 
e.g., McNabb v. S t a t e , 991 So. 2d 313 ( A l a . C r i m . 
App. 2 0 0 7 ) , and c a s e s c i t e d t h e r e i n . ' 10 So. 3d 53, 
111 ( A l a . C r i m . App. 2 0 0 7 ) ; see a l s o Baze v. R e e s , 
553 U.S. 35, 128 S.Ct. 1520, 170 L. Ed.2d 420 (2008) 
( h o l d i n g t h a t l e t h a l i n j e c t i o n does n o t v i o l a t e t h e 
E i g h t h Amendment); Ex p a r t e B e l i s l e , 11 So. 3d 323, 
339 ( A l a . 2008) ( h o l d i n g t h a t l e t h a l i n j e c t i o n i s 
n o t u n c o n s t i t u t i o n a l ) . 

226 



CR-07-0443 

"Becaus e V a n p e l t has f a i l e d t o o f f e r t h i s c o u r t 
any b a s i s upon w h i c h t o h o l d t h a t l e t h a l i n j e c t i o n 
i s u n c o n s t i t u t i o n a l and b e c a u s e V a n p e l t ' s c l a i m has 
been r e j e c t e d by t h e U n i t e d S t a t e s Supreme C o u r t , 
t h e A labama Supreme C o u r t , and t h i s c o u r t , he i s n o t 
e n t i t l e d t o any r e l i e f . " 

F o r t h e r e a s o n s s e t f o r t h a b ove, R e y n o l d s i s due no 

r e l i e f on t h i s a l l e g a t i o n . 

XXV. 

R e y n o l d s c o n t e n d s t h a t t h e c u m u l a t i v e e f f e c t o f t h e 

e r r o r s a f f e c t e d h i s s u b s t a n t i a l r i g h t s and w a r r a n t s a new 

t r i a l . ( R e y n o l d s ' s b r i e f , I s s u e X I I I , a t 97-98; I s s u e XXIV, a t 

114.) 

"'The A labama Supreme C o u r t has s e t 
f o r t h t h e c u m u l a t i v e - e r r o r r u l e as f o l l o w s : 
" [ W ] h i l e , u n d e r t h e f a c t s o f a p a r t i c u l a r 
c a s e , no s i n g l e e r r o r among m u l t i p l e e r r o r s 
may be s u f f i c i e n t l y p r e j u d i c i a l t o r e q u i r e 
r e v e r s a l u n d e r R u l e 45, i f t h e a c c u m u l a t e d 
e r r o r s have ' p r o b a b l y i n j u r i o u s l y a f f e c t e d 
s u b s t a n t i a l r i g h t s o f t h e p a r t i e s , ' t h e n 
t h e c u m u l a t i v e e f f e c t o f t h e e r r o r s may 
r e q u i r e r e v e r s a l . " Ex p a r t e Woods, 789 So. 
2d 941, 942-43 n. 1 ( A l a . 2 0 0 1 ) ( q u o t i n g 
R u l e 45, A l a . R . A p p . P . ) . A p p l y i n g t h i s 
s t a n d a r d t o L e w i s ' s a l l e g a t i o n o f 
c u m u l a t i v e e r r o r , we have s c r u p u l o u s l y 
r e v i e w e d t h e r e c o r d and f i n d no e v i d e n c e 
t h a t t h e c u m u l a t i v e e f f e c t o f any o f t h e 
i n d i v i d u a l l y n o n r e v e r s i b l e e r r o r s i n t h i s 
c a s e a f f e c t e d L e w i s ' s s u b s t a n t i a l r i g h t s a t 
t r i a l . ' 
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" L e w i s v. S t a t e , [ 2 4 So. 3d 480, 538 ( A l a . C r i m . App. 
2 0 0 6 ) ] . " 

S h a r i f i v. S t a t e , 993 So. 2d 907 , 946-47 ( A l a . C r i m . App. 

2 0 0 8 ) . We f i n d t h a t t h e c u m u l a t i v e e f f e c t o f t h e i n d i v i d u a l l y 

n o n r e v e r s i b l e e r r o r s d i d n o t a f f e c t R e y n o l d s ' s s u b s t a n t i a l 

r i g h t s . 

X X V I . 

As r e q u i r e d by § 13A-5-53, A l a . Code 1975, we w i l l now 

a d d r e s s t h e p r o p r i e t y o f R e y n o l d s ' s d e a t h s e n t e n c e . 

R e y n o l d s was c o n v i c t e d o f f i v e c o u n t s o f c a p i t a l m u r d e r : 

(1) t h e murder o f two o r more p e r s o n s by one a c t o r p u r s u a n t 

t o one scheme o r c o u r s e o f c o n d u c t , see § 1 3 A - 5 - 4 0 ( a ) ( 1 0 ) , 

A l a . Code 1975; (2) t h e murder o f C h a r l e s M a r t i n I I I , d u r i n g 

t h e c o u r s e o f a f i r s t - d e g r e e r o b b e r y , see § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , 

A l a . Code 1975; (3) t h e murder o f M e l i n d a M a r t i n d u r i n g t h e 

c o u r s e o f a f i r s t - d e g r e e r o b b e r y , see § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . 

Code 1975; (4) t h e murder o f Savannah M a r t i n , who was l e s s 

t h a n 14 y e a r s o l d when she was m u r d e r e d , see § 13A-5-

4 0 ( a ) ( 1 5 ) , A l a . Code 1975; and (5) t h e murder o f Savannah 

M a r t i n d u r i n g t h e c o u r s e o f a f i r s t - d e g r e e r o b b e r y , see § 13A-

5 - 4 0 ( a ) ( 2 ) , A l a . Code 1 975. The j u r y , by a v o t e o f 12-0, 

recommended t h a t R e y n o l d s be s e n t e n c e d t o d e a t h . 
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P u r s u a n t t o § 1 3 A - 5 - 5 3 ( a ) , A l a . Code 1975, we have 

r e v i e w e d t h e s e n t e n c i n g p r o c e e d i n g s , and we f i n d no e r r o r 

a d v e r s e l y a f f e c t i n g R e y n o l d s ' s s u b s t a n t i a l r i g h t s o c c u r r e d 

d u r i n g t h e s e n t e n c i n g p r o c e e d i n g s . I n i t s s e n t e n c i n g o r d e r s , 

t h e c i r c u i t c o u r t f o u n d t h e e x i s t e n c e o f t h r e e a g g r a v a t i n g 

c i r c u m s t a n c e s : (1) t h a t t h e c a p i t a l o f f e n s e was c o m m i t t e d 

w h i l e R e y n o l d s was engaged i n a r o b b e r y i n t h e f i r s t d e g r e e , 

see § 1 3 A - 5 - 4 9 ( 4 ) , A l a . Code 1975; (2) t h a t t h e c a p i t a l 

o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r c r u e l when 

compared t o o t h e r c a p i t a l o f f e n s e , see § 1 3 A - 5 - 4 9 ( 8 ) , A l a . 

Code 1 9 7 5 ; 3 2 and (3) t h a t R e y n o l d s i n t e n t i o n a l l y c a u s e d t h e 

d e a t h o f two o r more p e r s o n s by one a c t o r p u r s u a n t t o one 

scheme o r c o u r s e o f c o n d u c t , see § 1 3 A - 5 - 4 9 ( 9 ) , A l a . Code 

1975. The c i r c u i t c o u r t f o u n d t h e e x i s t e n c e o f one s t a t u t o r y 

3 2 A l t h o u g h t h e p a r t i e s s t i p u l a t e d t o t h e e x i s t e n c e o f t h e 
h e i n o u s , a t r o c i o u s , o r c r u e l a g g r a v a t i n g c i r c u m s t a n c e , t h e 
c i r c u i t c o u r t n e v e r t h e l e s s made s p e c i f i c f i n d i n g s o f f a c t 
e x p l a i n i n g why t h i s a g g r a v a t i n g c i r c u m s t a n c e was a p p l i c a b l e , 
as r e q u i r e d by Ex p a r t e K y z e r , 399 So. 2d 330, 334 ( A l a . 
1 9 8 1 ) . T h i s C o u r t has a p p r o v e d t h e a p p l i c a t i o n o f t h i s 
a g g r a v a t i n g c i r c u m s t a n c e when t h e t e s t i m o n y e s t a b l i s h e d t h a t 
t h e v i c t i m s were s t a b b e d m u l t i p l e t i m e s and t h a t t h e y h a d 
s u f f e r e d b e f o r e t h e i r d e a t h s . See P r i c e v. S t a t e , 725 So. 2d 
a t 1062; B a r b o u r v. S t a t e , 673 So. 2d 461, 471 ( A l a . C r i m . 
App. 1 9 9 4 ) , a f f ' d , 673 So. 2d 473 ( A l a . 1 9 9 5 ) , c e r t . d e n i e d , 
518 U.S. 1020 ( 1 9 9 6 ) ; H a l l f o r d v. S t a t e , 548 So. 2d 526, 546 
( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 548 So. 2d 547 ( A l a . 1 9 8 9 ) , 
c e r t . d e n i e d , 493 U.S. 945 ( 1 9 8 9 ) . 
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m i t i g a t i n g c i r c u m s t a n c e : t h a t R e y n o l d s had no s i g n i f i c a n t 

h i s t o r y o f p r i o r c r i m i n a l a c t i v i t y , see § 1 3 A - 5 - 5 1 ( 1 ) , A l a . 

Code 1975. 

We n o t e t h a t § 1 3 A - 5 - 4 7 ( d ) , A l a . Code 1975, p r o v i d e s , i n 

p e r t i n e n t p a r t , t h a t " t h e t r i a l c o u r t s h a l l e n t e r s p e c i f i c 

w r i t t e n f i n d i n g s c o n c e r n i n g t h e e x i s t e n c e o r n o n e x i s t e n c e o f 

e a c h a g g r a v a t i n g c i r c u m s t a n c e e n u m e r a t e d i n S e c t i o n 13A-5-49, 

e a c h m i t i g a t i n g c i r c u m s t a n c e e n u m e r a t e d i n S e c t i o n 13A-5-51, 

and any a d d i t i o n a l m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d p u r s u a n t 

t o S e c t i o n 13A-5-52." 

We have c a r e f u l l y r e v i e w e d t h e c i r c u i t c o u r t ' s s e n t e n c i n g 

o r d e r . The c o u r t ' s o r d e r does n o t c o n t a i n s p e c i f i c w r i t t e n 

f i n d i n g s c o n c e r n i n g t h e e x i s t e n c e o r n o n e x i s t e n c e o f e a c h 

a g g r a v a t i n g c i r c u m s t a n c e and e a c h m i t i g a t i n g c i r c u m s t a n c e . 

I n s t e a d , t h e c o u r t ' s o r d e r s e t s o u t o n l y t h e t h r e e a g g r a v a t i n g 

c i r c u m s t a n c e s i t f o u n d t o a p p l y t o R e y n o l d s ' s c a s e : t h e two 

a g g r a v a t i n g c i r c u m s t a n c e s e s t a b l i s h e d by t h e j u r y ' s g u i l t -

p h ase v e r d i c t s and t h e a g g r a v a t i n g c i r c u m s t a n c e s t i p u l a t e d t o 

by t h e p a r t i e s . F u r t h e r , a l t h o u g h t h e c i r c u i t c o u r t made 

s p e c i f i c f i n d i n g s r e g a r d i n g t h e n o n e x i s t e n c e o f t h e s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s s e t f o r t h i n § 13A-5-51 ( 2 ) , ( 3 ) , ( 5 ) , 
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and ( 6 ) , A l a . Code 1975, t h e c i r c u i t c o u r t n e g l e c t e d t o 

a d d r e s s t h e e x i s t e n c e o r n o n e x i s t e n c e o f t h e s t a t u t o r y 

m i t i g a t i n g f a c t o r s s e t f o r t h i n § 13A-5-51(4) and ( 7 ) , 3 3 A l a . 

Code 1975. 

A l t h o u g h t h e c i r c u i t c o u r t ' s f i n d i n g s w i t h r e g a r d t o t h e 

a g g r a v a t i n g c i r c u m s t a n c e s and t h e m i t i g a t i n g c i r c u m s t a n c e s a r e 

t e c h n i c a l l y d e f i c i e n t , remand i s n o t n e c e s s a r y i n t h i s c a s e . 

I n d e e d , i n s e v e r a l c a s e s where t h e c i r c u i t c o u r t ' s s e n t e n c i n g 

o r d e r made s p e c i f i c w r i t t e n f i n d i n g s o n l y as t o t h e 

a g g r a v a t i n g c i r c u m s t a n c e i t f o u n d t o e x i s t , we h e l d t h a t t h e 

c o u r t ' s f a i l u r e t o make s p e c i f i c f i n d i n g s as t o t h e 

a g g r a v a t i n g c i r c u m s t a n c e e n u m e r a t e d i n § 13A-5-49, A l a . Code 

1975, i t d i d n o t f i n d t o e x i s t c o n s t i t u t e d h a r m l e s s e r r o r . 

See, e.g., P i l l e y v. S t a t e , 930 So. 2d 550, 568 ( A l a . C r i m . 

App. 2 0 0 5 ) ; G a v i n v. S t a t e , 891 So. 2d 907, 995 ( A l a . C r i m . 

App. 2 0 0 3 ) , c e r t . d e n i e d , 891 So. 2d 998 ( A l a . 2 0 0 4 ) ; S t e w a r t  

v. S t a t e , 730 So. 2d 1203, 1219 9 A l a . C r i m . App. 1 9 9 6 ) , a f f ' d , 

730 So. 2d 1246 ( A l a . 1 9 9 9 ) ; F o r t e n b e r r y v. S t a t e , 545 So. 2d 

3 3 1 3 A - 5 - 4 1 ( 4 ) p r o v i d e s : "The d e f e n d a n t was an a c c o m p l i c e 
i n t h e c a p i t a l o f f e n s e c o m m i t t e d b y a n o t h e r p e r s o n and h i s 
p a r t i c i p a t i o n was r e l a t i v e l y m i n o r . " S e c t i o n 13A-5-41(7) 
p r o v i d e s : "The age o f t h e d e f e n d a n t a t t h e t i m e o f t h e c r i m e . " 
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129 ( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 545 So. 2d 145 ( A l a . 1 9 8 9 ) , 

c e r t . d e n i e d , 495 U.S. 911 ( 1 9 9 0 ) . 

N o t h i n g i n t h e r e c o r d i n d i c a t e s t h a t t h e c i r c u i t c o u r t 

r e f u s e d o r f a i l e d t o c o n s i d e r any a g g r a v a t i n g c i r c u m s t a n c e s . 

I n d e e d , as n o t e d a bove, t h e a g g r a v a t i n g c i r c u m s t a n c e s f o u n d t o 

a p p l y i n t h i s c a s e were t h e two a g g r a v a t i n g c i r c u m s t a n c e s 

e s t a b l i s h e d by t h e j u r y ' s v e r d i c t s i n t h e g u i l t p hase o f 

R e y n o l d s ' s t r i a l and t h e h e i n o u s , a t r o c i o u s , o r c r u e l 

a g g r a v a t i n g c i r c u m s t a n c e t o w h i c h t h e p a r t i e s s t i p u l a t e d . 

B e c a u s e t h e c i r c u i t c o u r t ' s f i n d i n g s r e g a r d i n g t h e a g g r a v a t i n g 

c i r c u m s t a n c e s i t f o u n d t o e x i s t i n t h i s c a s e a r e s u f f i c i e n t 

f o r t h i s C o u r t t o c a r r y o u t i t s a p p e l l a t e r e v i e w , a remand f o r 

t h e e n t r y o f a new s e n t e n c i n g o r d e r i s u n n e c e s s a r y . See 

S l a t o n v. S t a t e , 680 So. 2d 897, 907 ( A l a . C r i m . App. 1 9 9 5 ) , 

a f f ' d , 680 So. 2d 909 ( A l a . 1 9 9 6 ) , c e r t . d e n i e d , 519 U.S. 1079 

( 1 9 9 7 ) . 

L i k e w i s e , a remand i s n o t w a r r a n t e d b a s e d on t h e 

t e c h n i c a l d e f i c i e n c y w i t h r e g a r d t o t h e t r i a l c o u r t ' s l a c k o f 

s p e c i f i c f i n d i n g s as t o t h e e x i s t e n c e o r n o n e x i s t e n c e o f two 

s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . As we s t a t e d i n B e c k w o r t h 
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v. S t a t e , 946 So. 2d 490 ( A l a . C r i m . App. 2 0 0 5 ) , c e r t . d e n i e d , 

549 U.S. 1120 ( 2 0 0 7 ) : 

" I n a r e c e n t c a s e p r e s e n t i n g s i m i l a r 
c i r c u m s t a n c e s , we h e l d t h a t , a l t h o u g h t e c h n i c a l l y 
d e f i c i e n t , t h e s e n t e n c i n g o r d e r d i d n o t r e q u i r e a 
remand. P i l l e y v. S t a t e , 930 So. 2d 550 ( A l a . C r i m . 
App. 2 0 0 5 ) . The t r i a l c o u r t i n P i l l e y f a i l e d t o 
m e n t i o n two s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . 
A l t h o u g h t h i s C o u r t d e t e r m i n e d t h a t a remand was n o t 
p o s s i b l e b e c a u s e t h e c i r c u i t j u d g e who t r i e d t h e 
c a s e was no l o n g e r on t h e b e n c h , we f u r t h e r s t a t e d : 

" ' G i v e n t h e s e u n i q u e c i r c u m s t a n c e s , we do 
n o t f i n d i t t o be i n t h e i n t e r e s t s o f 
j u d i c i a l economy t o remand t h i s c a s e f o r a 
new s e n t e n c i n g o r d e r , i n l i g h t o f t h e f a c t 
t h a t t h e t r i a l j u d g e f o u n d t h e e x i s t e n c e o f 
no m i t i g a t i n g c i r c u m s t a n c e s a t P i l l e y ' s 
f i r s t t r i a l and b e c a u s e P i l l e y p r e s e n t e d no 
e v i d e n c e i n s u p p o r t o f any o f t h e s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s e n u m e r a t e d i n § 
13A-5-51, A l a . Code 1975. M o r e o v e r , g i v e n 
t h a t no e v i d e n c e i n t h e r e c o r d s u p p o r t s t h e 
e x i s t e n c e o f t h e two m i t i g a t i n g 
c i r c u m s t a n c e s t h e c i r c u i t c o u r t f a i l e d t o 
a d d r e s s , we f i n d t h e c o u r t ' s o m i s s i o n o f 
t h e s e two m i t i g a t i n g c i r c u m s t a n c e s t o be 
h a r m l e s s . ' 

"930 So. 2d a t 569. 

" I n t h i s c a s e , a l t h o u g h t h e t r i a l j u d g e has n o t 
r e t i r e d f r o m t h e b e n c h , we f i n d t h e t r i a l c o u r t ' s 
t e c h n i c a l d e f e c t i n f a i l i n g t o m e n t i o n t h e § 
13A-5-51(1) m i t i g a t i n g c i r c u m s t a n c e c o n s t i t u t e s 
h a r m l e s s e r r o r and does n o t r i s e t o t h e l e v e l o f 
p l a i n e r r o r r e q u i r i n g a remand. P l a i n e r r o r i s e r r o r 
t h a t 'has o r p r o b a b l y has a d v e r s e l y a f f e c t e d t h e 
s u b s t a n t i a l r i g h t o f t h e a p p e l l a n t . ' R u l e 45A, A l a . 
R.App. P. B e c a u s e t h e t r i a l c o u r t c o n s i d e r e d a l l o f 

233 



CR-07-0443 

t h e p r o f f e r e d m i t i g a t i o n , b e c a u s e i t f o u n d as an 
a g g r a v a t i n g c i r c u m s t a n c e t h a t B e c k w o r t h was u n d e r a 
s e n t e n c e o f i m p r i s o n m e n t when he c o m m i t t e d t h i s 
c r i m e , and b e c a u s e t h e r e was no s u p p o r t i n t h e 
r e c o r d f o r t h i s m i t i g a t i n g c i r c u m s t a n c e , i t c a n n o t 
r e a s o n a b l y be a r g u e d t h a t t h e t r i a l c o u r t ' s f a i l u r e 
t o s t a t e t h a t i t d i d n o t f i n d t h i s m i t i g a t i n g 
c i r c u m s t a n c e t o e x i s t has o r p r o b a b l y has a d v e r s e l y 
a f f e c t e d h i s s u b s t a n t i a l r i g h t s . W h i l e we do n o t 
w i s h t o be u n d e r s t o o d as c o n d o n i n g a t r i a l c o u r t ' s 
f a i l u r e t o c o m p l y s t r i c t l y w i t h t h e r e q u i r e m e n t s o f 
§ 13A-5-47, A l a . C o d e 1975, we h o l d h e r e t h a t t h e 
f a i l u r e t o do so does n o t r i s e t o t h e l e v e l o f p l a i n 
e r r o r . " 

946 So. 2d a t 534. 

H e r e , t h e c i r c u i t c o u r t s t a t e d t h a t i t had c o n s i d e r e d a l l 

t h e m i t i g a t i n g e v i d e n c e p r e s e n t e d a t t h e v a r i o u s s t a g e s o f t h e 

p r o c e e d i n g s . F u r t h e r m o r e , R e y n o l d s d i d n o t a s s e r t t h e 

e x i s t e n c e o f t h e two m i t i g a t i n g c i r c u m s t a n c e s , and t h e 

e v i d e n c e i n t h e r e c o r d does n o t s u p p o r t a f i n d i n g o f t h e 

e x i s t e n c e o f e i t h e r o f t h e two o m i t t e d m i t i g a t i n g 

c i r c u m s t a n c e s . A c c o r d i n g l y , t h e c i r c u i t c o u r t ' s o m i s s i o n o f 

t h e s e two m i t i g a t i n g c i r c u m s t a n c e s f r o m i t s o r d e r does n o t 

r i s e t o t h e l e v e l o f p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

The c i r c u i t c o u r t f o u n d t h e f o l l o w i n g r e g a r d i n g t h e 

e x i s t e n c e o f n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : 

" [ T ] h e C o u r t f i n d s and c o n s i d e r s as m i t i g a t i n g 
c i r c u m s t a n c e s i n t h e D e f e n d a n t ' s b e h a l f e v i d e n c e 
p r e s e n t e d o f t h e D e f e n d a n t ' s e n v i r o n m e n t , e d u c a t i o n , 
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l i f e , b a c k g r o u n d , f a m i l y , and s c h o o l h i s t o r y ; t h e 
l o v e o f t h e D e f e n d a n t ' s f a m i l y f o r t h e D e f e n d a n t , 
t h e l o v e o f t h e D e f e n d a n t ' s f r i e n d s f o r t h e 
D e f e n d a n t and t h e D e f e n d a n t ' s l o v e f o r h i s f a m i l y 
and f r i e n d s . The C o u r t a l s o f i n d and c o n s i d e r s as a 
m i t i g a t i n g c i r c u m s t a n c e t h a t t h e D e f e n d a n t 
e x p e r i e n c e d n e g l e c t and abuse as a c h i l d and had a 
h i s t o r y o f d r u g abuse and a d d i c t i o n . The C o u r t has 
c o n s i d e r e d as a m i t i g a t i n g c i r c u m s t a n c e t h e p o v e r t y 
e x p e r i e n c e d by t h e D e f e n d a n t as a c h i l d ; t h e f a c t 
t h a t h i s f a t h e r was a t t i m e s a b r u t a l a b u s i v e 
a l c o h o l i c ; t h e f a c t t h a t t h e D e f e n d a n t ' s mother was 
n o t ' m a t e r n a l , ' a p p a r e n t l y d i d n o t bond w i t h o r 
n u r t u r e h e r c h i l d r e n , and had h e a l t h p r o b l e m s ; t h e 
f a c t t h a t t h e D e f e n d a n t was r e a r e d i n a f i l t h y home 
w i t h h y g i e n e and h e a l t h i s s u e s ; t h e f a c t t h a t t h e 
D e f e n d a n t was h o m e l e s s f o r a s i g n i f i c a n t p e r i o d o f 
t i m e d u r i n g h i s c h i l d h o o d and has e s s e n t i a l l y been 
'on h i s own' s i n c e a b o u t age t h i r t e e n ( 1 3 ) ; t h e f a c t 
t h a t t h e D e f e n d a n t was p h y s i c a l l y a b u s e d by h i s 
f a t h e r as a s m a l l c h i l d and had l i t t l e , i f any, 
s t r u c t u r e i n h i s home; t h e f a c t t h a t t h e D e f e n d a n t 
d r o p p e d o u t o f s c h o o l when he was i n t h e 7 t h g r a d e 
and has r e c e i v e d l i t t l e , i f any, f o r m a l e d u c a t i o n 
s i n c e t h a t t i m e ; t h e f a c t t h a t t h e D e f e n d a n t 
a p p a r e n t l y w i t n e s s e d h i s f a t h e r p h y s i c a l l y a b u s i n g 
h i s m o t h e r and p o s s i b l y o t h e r f a m i l y members when he 
was a c h i l d ; as w e l l as t h e f a c t t h a t t h e D e f e n d a n t 
a l l e g e d l y began a b u s i n g d r u g s and a l c o h o l a t age 
t h i r t e e n (13) and l a t e r d e v e l o p e d a s e r i o u s d r u g 
d e p e n d e n c y t o c r y s t a l methamphetamine and c o c a i n e 
and t h a t t h e s e a d d i c t i o n s l e d t o t h e l o s s o f c u s t o d y 
o f h i s c h i l d , t h e l o s s o f j o b s and i n e v i t a b l e 
e m o t i o n a l i s s u e s t h a t r e s u l t f r o m d r u g a d d i c t i o n s 
and t h e c o n s e q u e n c e s o f d r u g a d d i c t i o n s . The C o u r t 
has a l s o s e r i o u s l y c o n s i d e r e d , as m i t i g a t i n g 
f a c t o r s , t h e f a c t t h a t t h e D e f e n d a n t does have a 
c h i l d and f a m i l y members who l o v e h i m, t h a t he has 
been d e s c r i b e d as 'the g l u e ' t h a t h o l d s h i s 
d i s j o i n e d f a m i l y t o g e t h e r and t h a t t h e i m p o s i t i o n o f 
t h e d e a t h p e n a l t y i n t h i s c a s e w o u l d have a 
d e v a s t a t i n g e f f e c t on many members o f t h i s f a m i l y . 
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The C o u r t has a l s o c o n s i d e r e d t h e f a c t t h a t t h e 
D e f e n d a n t was a good f a t h e r and s t e p f a t h e r a t p o i n t s 
i n h i s l i f e . " 

( V o l . I I , R. 324-25.) 

P u r s u a n t t o § 1 3 A - 5 - 5 3 ( a ) , t h i s C o u r t has r e v i e w e d t h e 

r e c o r d , and we d e t e r m i n e t h a t t h e c i r c u i t c o u r t ' s f i n d i n g s 

r e g a r d i n g t h e a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s a r e 

s u p p o r t e d by t h e e v i d e n c e . 

B e c a u s e we f i n d no e r r o r a d v e r s e l y a f f e c t i n g R e y n o l d s ' s 

r i g h t s was made i n t h e s e n t e n c e p r o c e e d i n g s and t h a t t h e 

c i r c u i t c o u r t ' s f i n d i n g s c o n c e r n i n g t h e a g g r a v a t i n g 

c i r c u m s t a n c e s and t h e m i t i g a t i n g c i r c u m s t a n c e s a r e s u p p o r t e d 

by t h e e v i d e n c e , we s h a l l now p r o c e e d t o r e v i e w t h e p r o p r i e t y 

o f t h e d e c i s i o n t h a t d e a t h was t h e p r o p e r s e n t e n c e . 

I n d e t e r m i n i n g w h e t h e r d e a t h i s t h e a p p r o p r i a t e s e n t e n c e , 

t h i s C o u r t w i l l s p e c i f i c a l l y a d d r e s s e a c h o f t h e f a c t o r s 

e n u m e r a t e d i n § 1 3 A - 5 - 5 3 ( b ) , A l a . Code 1975: 

The r e c o r d r e f l e c t s t h a t R e y n o l d s ' s s e n t e n c e was n o t 

i m p o s e d u n d e r t h e i n f l u e n c e o f p a s s i o n , p r e j u d i c e , o r any 

o t h e r a r b i t r a r y f a c t o r . See § 1 3 A - 5 - 5 3 ( b ) ( 1 ) , A l a . Code 1975. 
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A f t e r an i n d e p e n d e n t w e i g h i n g o f t h e a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s , we a g r e e t h a t d e a t h i s t h e p r o p e r 

s e n t e n c e . See § 1 3 A - 5 - 5 3 ( b ) ( 2 ) , A l a . Code 1975. 

S e c t i o n 1 3 A - 5 - 5 3 ( b ) ( 3 ) , A l a . Code 1975, r e q u i r e s t h i s 

C o u r t t o d e t e r m i n e w h e t h e r R e y n o l d s ' s d e a t h s e n t e n c e i s 

d i s p r o p o r t i o n a t e o r e x c e s s i v e when compared t o t h e p e n a l t i e s 

i m p o s e d i n s i m i l a r c a s e s . R e y n o l d s was c o n v i c t e d o f t h r e e 

c o u n t s o f murder d u r i n g t h e c o u r s e o f a r o b b e r y , one c o u n t o f 

t h e m u r d e r i n g two o r more p e r s o n s by one a c t o r p u r s u a n t t o 

one scheme o r c o u r s e o f c o n d u c t , and t h e murder o f a p e r s o n 

who was l e s s t h a n 14 y e a r s o f age. See §§ 1 3 A - 5 - 4 0 ( a ) ( 2 ) , 

( 1 0 ) , and ( 1 5 ) , A l a . Code 1975. 

C o n s i d e r i n g t h e c r i m e c o m m i t t e d and R e y n o l d s , we f i n d 

t h a t t h e s e n t e n c e o f d e a t h i s n e i t h e r e x c e s s i v e n o r 

d i s p r o p o r t i o n a t e t o t h e p e n a l t y i m p o s e d i n s i m i l a r c a s e s . 

" ' " I n f a c t , t w o - t h i r d s o f t h e d e a t h s e n t e n c e s i m p o s e d i n 

Alabama i n v o l v e c a s e s o f r o b b e r y / m u r d e r . " ' " S t a l l w o r t h v. 

S t a t e , 868 So. 2d 1128, 1188 ( A l a . C r i m . App. 2 0 0 1 ) ; 

F o r t e n b e r r y v. S t a t e , 545 So. 2d a t 145 (murder o f two o r more 

p e r s o n s ) ; M i n o r v. S t a t e , 914 So. 2d 372, 446 ( A l a . C r i m . App. 
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2 0 0 4 ) , c e r t . d e n i e d , 548 U.S. 925 (2 0 0 6 ) ( m u r d e r o f a c h i l d 

l e s s t h a n 14 y e a r s o f a g e ) . 

F i n a l l y , as r e q u i r e d by R u l e 45A, A l a . R . A p p . P , we have 

t h o r o u g h l y e x a m i n e d t h e r e c o r d f o r any e r r o r t h a t may have 

a d v e r s e l y a f f e c t e d R e y n o l d s ' s s u b s t a n t i a l r i g h t s w i t h r e s p e c t 

t o R e y n o l d s ' s c a p i t a l - m u r d e r c o n v i c t i o n s and h i s s e n t e n c e o f 

d e a t h , w h e t h e r o r n o t b r o u g h t t o o u r a t t e n t i o n o r t o t h e 

a t t e n t i o n o f t h e c i r c u i t c o u r t . We f i n d no p l a i n e r r o r o r 

d e f e c t i n t h e p r o c e e d i n g s . 

B a s e d upon t h e f o r e g o i n g , R e y n o l d s ' s c a p i t a l - m u r d e r 

c o n v i c t i o n s and h i s s e n t e n c e o f d e a t h a r e a f f i r m e d . 

AFFIRMED. 

W i s e , P . J . , and W e l c h , Windom, and M a i n , J J . , c o n c u r . 
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