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WISE, P r e s i d i n g J u d g e . 

The a p p e l l a n t , W a k i l i i Brown, was c o n v i c t e d o f t h r e e 

c o u n t s o f c a p i t a l m u r d e r f o r t h e k i l l i n g s o f D o t t y J e m i s o n 

("Dotty") and C h e r e a J e m i s o n ( " C h e r e a " ) . C o u n t I c h a r g e d h i m 

w i t h m u r d e r made c a p i t a l b e c a u s e he k i l l e d D o t t y a nd C h e r e a 
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p u r s u a n t t o one scheme o r c o u r s e o f c o n d u c t , see § 13A-5-

4 0 ( a ) ( 1 0 ) , A l a . Code 1975; C o u n t I I c h a r g e d h i m w i t h t h e 

r o b b e r y - m u r d e r o f D o t t y , see § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975; 

and C o u n t I I I c h a r g e d h i m w i t h t h e r o b b e r y - m u r d e r o f C h e r e a , 

see § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. A f t e r a s e n t e n c i n g 

h e a r i n g , by a v o t e o f 10-2, t h e j u r y recommended t h a t he be 

s e n t e n c e d t o d e a t h . The t r i a l c o u r t a c c e p t e d t h e j u r y ' s 

r e c o m m e n d a t i o n and s e n t e n c e d Brown t o d e a t h . Brown f i l e d a 

" M o t i o n f o r New T r i a l a n d / o r R e c o n s i d e r a t i o n o f S e n t e n c e , " 

w h i c h t h e t r i a l c o u r t d e n i e d a f t e r c o n d u c t i n g a h e a r i n g . T h i s 

a p p e a l f o l l o w e d . 

B e c a u s e t h i s i s a c a s e i n w h i c h t h e d e a t h p e n a l t y has 

been i m p o s e d , we have r e v i e w e d t h e r e c o r d f o r p l a i n e r r o r . 

See R u l e 45A, A l a . R. App. P. A l t h o u g h t h e l a c k o f an 

o b j e c t i o n a t t r i a l w i l l n o t b a r o u r r e v i e w o f an i s s u e i n a 

c a s e i n v o l v i n g t h e d e a t h p e n a l t y , i t w i l l w e i g h a g a i n s t any 

c l a i m o f p r e j u d i c e Brown may r a i s e . See Ex p a r t e Kennedy, 472 

So. 2d 1106 ( A l a . 1 9 8 5 ) . R u l e 45A, A l a . R. App. P., p r o v i d e s : 

" I n a l l c a s e s i n w h i c h t h e d e a t h p e n a l t y has 
b e e n i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t i c e any p l a i n e r r o r o r d e f e c t i n t h e p r o c e e d i n g s 
u n d e r r e v i e w ... whenever s u c h e r r o r has o r p r o b a b l y 
has a d v e r s e l y a f f e c t e d t h e s u b s t a n t i a l r i g h t o f t h e 
a p p e l l a n t . " 
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" [ T h i s ] p l a i n - e r r o r e x c e p t i o n t o t h e c o n t e m p o r a n e o u s - o b j e c t i o n 

r u l e i s t o be ' u s e d s p a r i n g l y , s o l e l y i n t h o s e c i r c u m s t a n c e s 

i n w h i c h a m i s c a r r i a g e o f j u s t i c e w o u l d o t h e r w i s e r e s u l t . ' " 

U n i t e d S t a t e s v. Young, 470 U.S. 1, 15, 105 S. C t . 1038, 1046, 

84 L. Ed. 2d 1 (1985) ( q u o t i n g U n i t e d S t a t e s v. F r a d y , 456 

U.S. 152, 163 n.14, 102 S. C t . 1584, 1592 n.14, 71 L. Ed. 2d 

816 n.14 ( 1 9 8 2 ) ) . 

The f o l l o w i n g summary o f t h e r e l e v a n t f a c t s , as p r e p a r e d 

b y t h e t r i a l c o u r t , may be h e l p f u l t o an u n d e r s t a n d i n g o f t h i s 

c a s e : 

"The d e f e n d a n t was i n d i c t e d , t r i e d and c o n v i c t e d 
f o r t h e c a p i t a l o f f e n s e o f C a p i t a l M u r d e r w h e r e i n 
two o r more p e r s o n s a r e m u r d e r e d by t h e d e f e n d a n t 
p u r s u a n t t o one scheme o r c o u r s e o f c o n d u c t as 
p r o v i d e d i n S e c t i o n 1 3 A - 5 - 4 0 ( a ) ( 1 0 ) o f t h e Code o f 
A l a b a m a ; t h e c a p i t a l o f f e n s e o f M u r d e r , R o b b e r y 1 s t 
Degree by t h e d e f e n d a n t o f D o t t y J e m i s o n as p r o v i d e d 
i n S e c t i o n 1 3 A - 5 - 4 0 ( a ) ( 2 ) o f t h e Code o f A l a b a m a ; 
and t h e c a p i t a l o f f e n s e o f M u r d e r , R o b b e r y l s t 
Degree by t h e d e f e n d a n t o f C h e r e a J e m i s o n as 
p r o v i d e d i n S e c t i o n 1 3 A - 5 - 4 0 ( a ) ( 2 ) o f t h e Code o f 
A l a b a m a . The v i c t i m s o f C o u n t 1 were D o t t y J e m i s o n 
and C h e r e a J e m i s o n ; t h e v i c t i m o f C o u n t 2 was D o t t y 
J e m i s o n ; and t h e v i c t i m o f C o u n t 3 was C h e r e a 
J e m i s o n . The s o l e p e r p e t r a t o r o f t h e s e c a p i t a l 
o f f e n s e s was t h e d e f e n d a n t , W a k i l i i Brown. The 
f a c t s l e a d i n g up t o t h e c o m m i s s i o n o f t h e s e c r i m e s 
a r e as f o l l o w s : 

" D o t t y J e m i s o n l i v e d a t 449 M a r i o n Avenue i n t h e 
P i n e c r e s t a r e a o f S y l a c a u g a . Sometime i n 2000, 
C h e r e a J e m i s o n , D o t t y ' s d a u g h t e r , moved i n w i t h 
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D o t t y J e m i s o n . C h e r e a was a c c o m p a n i e d by h e r t h r e e 
c h i l d r e n , [ F . S . ] , [ T . S . ] and [ K . S . ] 1 Sometime i n t h e 
F a l l o f 2000, t h e D e f e n d a n t a l s o moved i n w i t h D o t t y 
J e m i s o n . The d e f e n d a n t h a d a d a t i n g r e l a t i o n s h i p 
w i t h C h e r e a J e m i s o n and was t h e f a t h e r o f [ T . S . and 
K.S.] 

"On F r i d a y , M a r c h 9, 2001, t h e d e f e n d a n t d i d 
some work w i t h M i c h a e l Pope. M i c h a e l Pope and 
A l e t h a Pope, M i c h a e l ' s w i f e , p a i d h i m f o r work done 
and gave h i m a r i d e t o a n o t h e r l o c a t i o n . T h a t was 
t h e l a s t t i m e t h a t M i c h a e l Pope saw t h e d e f e n d a n t . 

" S a t u r d a y , M a r c h 10, 2001, was C h e r e a J e m i s o n ' s 
b i r t h d a y . F a m i l y members t r i e d t o c a l l t h e 
r e s i d e n c e a t 449 M a r i o n b u t t h e r e was no an s w e r . 

"On t h e same day, t h e d e f e n d a n t went t o t h e 
Al a b a m a T r u s t Bank i n S y l a c a u g a t o c a s h a c h e c k on 
D o t t y J e m i s o n ' s a c c o u n t . The t e l l e r , A l e t h a Pope, 
t o l d h i m t h a t she c o u l d n o t c a s h i t b e c a u s e i t was 
on an a c c o u n t on F i r s t F e d e r a l Bank. The d e f e n d a n t 
l e f t a nd came b a c k . He t h e n w a n t e d t o c a s h a c h e c k 
f r o m C h e r e a J e m i s o n ' s a c c o u n t ( S t a t e ' s E x h i b i t #38 
i s t h e c h e c k f r o m C h e r e a ' s a c c o u n t , d a t e d 3/10/01 
f o r $ 2 0 0 ) . The d e f e n d a n t t o l d A l e t h a Pope t h a t t h e 
baby, [ K . S . ] , was s i c k a nd h a d an u p p e r r e s p i r a t o r y 
p r o b l e m a n d was a t C h i l d r e n ' s H o s p i t a l i n 
B i r m i n g h a m . Roxanne Womack, an employee o f 
C h i l d r e n ' s H o s p i t a l i n B i r m i n g h a m , t e s t i f i e d t h a t 
t h e y h a d no r e c o r d o f a [ K . S . ] i n M a r c h o f 2001. 

"On t h e same d a t e , a c h e c k f r o m t h e a c c o u n t o f 
D o t t y J e m i s o n was c a s h e d by J e n n i f e r Weed, a t e l l e r 
a t F i r s t F e d e r a l Bank. The c h e c k was s e n t f r o m t h e 
t h i r d d r i v e - t h r o u g h l a n e , a t F i r s t F e d e r a l Bank i n 
S y l a c a u g a b y a b l a c k male d r i v i n g a b l u e c a r . 

1The S t a t e p r e s e n t e d e v i d e n c e t h a t , a t t h e t i m e o f t r i a l , 
t h e t h r e e c h i l d r e n h a d been l e g a l l y a d o p t e d . 
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( S t a t e ' s E x h i b i t #42 i s a c h e c k f o r $200 on D o t t y ' s 
a c c o u n t ) 

"On Sunday, M a r c h 11, 2001, n e i t h e r D o t t y 
J e m i s o n o r C h e r e a J e m i s o n was a t c h u r c h s e r v i c e s a t 
t h e R i s i n g S t a r C h u r c h i n S y l a c a u g a . The p a s t o r and 
f a m i l y t r i e d t o c a l l t h e r e s i d e n c e a t 449 M a r i o n , 
b u t d i d n o t g e t an an s w e r . 

"On t h e same d a t e , an anonymous c a l l was p l a c e d 
t o S y l a c a u g a P o l i c e D e p a r t m e n t a t 5:31 p.m. s t a t i n g 
t h a t t h e r e was a p r o b l e m a t 449 M a r i o n Ave. O f f i c e r 
Doug Kemp was d i s p a t c h e d t o 449 M a r i o n Avenue f o r a 
w e l f a r e c h e c k . No one a n s w e r e d t h e d o o r and he l e f t 
t h e r e s i d e n c e . L a t e r t h a t n i g h t , a t 9:36 p.m., a 
s e c o n d c a l l e r i d e n t i f i e d h i m s e l f as Mr. Adam M u r r e l l 
and s t a t e d t h a t t h e r e c o u l d be d e a d b o d i e s i n t h e 
h o u s e . P o l i c e o f f i c e r s were a g a i n d i s p a t c h e d t o 449 
M a r i o n Ave. I n v e s t i g a t o r M i k e S m i t h o f S y l a c a u g a 
P o l i c e D e p a r t m e n t made e n t r a n c e i n t o t h e r e s i d e n c e 
t h r o u g h a window and f o u n d two b o d i e s . One body o f 
a b l a c k f e m a l e was f o u n d i n an u n l o c k e d bedroom 
c o v e r e d w i t h two b l a n k e t s . She a p p e a r e d t o be dead . 
The s e c o n d body was f o u n d i n a l o c k e d bedroom. I t 
was a b l a c k f e m a l e whose a n k l e s and w r i s t s were 
bound w i t h d u c t t a p e and g r e e n t a p e . 

" R o z e l l Lohman, f r o m t h e A l a b a m a D e p a r t m e n t o f 
F o r e n s i c S c i e n c e s , t e s t i f i e d t h a t a l a t e n t p r i n t o f 
v a l u e has 9 p o i n t s o r b e t t e r . He i d e n t i f i e d t h e 
l a t e n t p r i n t s on i n s i d e o f a c a r d b o a r d c y l i n d e r t h a t 
was f o u n d n e x t t o t h e body o f D o t t y J e m i s o n . L a t e n t 
#1 i s t h e l e f t thumb o f t h e d e f e n d a n t . L a t e n t #2 i s 
t h e l e f t i n d e x f i n g e r o f t h e d e f e n d a n t . No o t h e r 
l a t e n t s o f v a l u e were f o u n d . 

"Dr. J o s e p h Embry o f t h e B i r m i n g h a m D e p a r t m e n t 
o f F o r e n s i c S c i e n c e s p r e f o r m e d t h e a u t o p s i e s o f 
C h e r e a J e m i s o n and D o t t y J e m i s o n . He t e s t i f i e d t h a t 
C h e r e a J e m i s o n h a d a wound i n t h e m i d l i n e o f h e r 
f a c e , l a c e r a t i o n s deep t o t h e bone, f r a c t u r e d n a s a l 
b o nes and b l o o d u n d e r t h e s k i n o f h e r eye l i d . She 
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a l s o h a d a l a c e r a t i o n i n h e r l e f t e a r . H e r h e a d was 
s h a v e d t o o b s e r v e h e r o t h e r wounds. S t a t e ' s E x h i b i t 
#4 shows t h e r i g h t s i d e o f h e r h e a d an d d e p i c t s 10 
l a c e r a t i o n s i n h e r s c a l p , above h e r r i g h t e a r , b a c k 
o f h e r h e a d and u p p e r p a r t o f h e r r i g h t e a r . Dr. 
Embry t e s t i f i e d t h a t t h e l a c e r a t i o n s a p p e a r t o be 
c a u s e d by a b l u n t o b j e c t . S t a t e ' s E x h i b i t #5 shows 
t h e u p p e r r i g h t s i d e o f h e r h e a d and l a c e r a t i o n s t o 
t h e t o p o f h e r h e a d . S t a t e ' s E x h i b i t #11 shows two 
l a c e r a t i o n s b e h i n d h e r l e f t e a r , w h i c h o v e r l i e s a 
l a r g e b a s a l s k u l l f r a c t u r e . T h e r e were d e f e n s i v e 
wounds on h e r h a n d s , s u f f e r e d f r o m d e f e n d i n g o f f 
b l o w s . S t a t e ' s E x h i b i t #14 shows b l u e b r u i s i n g and 
s w e l l i n g i n t h e r i n g a n d l i t t l e f i n g e r o f h e r l e f t 
h a nd. Dr. Embry t e s t i f i e d t h a t t h e r i g o r i n d i c a t e d 
t h a t i t was t h i r t y - s i x t o f o r t y - e i g h t h o u r s a f t e r 
d e a t h . The r i g o r was c o n s i s t e n t i n D o t t y and C h e r e a 
J e m i s o n . 

" D r . Embry a l s o t e s t i f i e d t h a t D o t t y J e m i s o n was 
b o u n d a t t h e a n k l e s , w r i s t s and was g agged w i t h 
s i l v e r d u c t t a p e . T h e r e was a l s o g r e e n t a p e on h e r 
a n k l e s . S t a t e ' s E x h i b i t #27 d e p i c t s f o u r 
l a c e r a t i o n s t o t h e r i g h t s i d e o f D o t t y J a m i s o n ' s 
h e a d and b e h i n d h e r r i g h t e a r . T h e r e was a p a t t e r n 
i n j u r y on t h e t o p f r o n t o f D o t t y J e m i s o n ' s h e a d t h a t 
was c o n s i s t e n t w i t h t h e c l a w en d o f a hammer. 
S t a t e ' s E x h i b i t #21 d e p i c t s t h e r i g h t r i n g f i n g e r 
was c o m p l e t e l y f r a c t u r e d . S t a t e ' s e x h i b i t #23 shows 
b r u i s i n g and s w e l l i n g b e t w e e n t h e thumb and 
f o r e f i n g e r . Dr. Embry t e s t i f i e d t h a t D o t t y J e m i s o n 
d i e d as a r e s u l t o f b l u n t f o r c e t r a u m a t o t h e h e a d 
and t h a t t h e wounds t o D o t t y J e m i s o n and C h e r e a 
J e m i s o n a r e s i m i l a r . 

"On Monday, M a r c h 12, 2008, a s t a n d o f f began 
w i t h t h e d e f e n d a n t and t h e C l e v e l a n d C r i s i s 
I n t e r v e n t i o n team. S g t . L a r r y Hughes t e s t i f i e d t h a t 
he was t h e A s s i s t a n t t o t h e Commander o f t h e C r i s i s 
I n t e r v e n t i o n Team i n C l e v e l a n d , O h i o and t h a t t h e 
d e f e n d a n t was b a r r i c a d e d i n 405 E a s t 152nd S t r e e t i n 
C l e v e l a n d . The s t a n d o f f w i t h t h e p o l i c e l a s t e d f o r 
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o v e r 24 h o u r s a n d t h e d e f e n d a n t o n l y s u r r e n d e r e d 
a f t e r b e i n g g a s s e d w i t h s e v e r a l c a n i s t e r s o f a 
c h e m i c a l a g e n t . S g t . Hughes t e s t i f i e d t h a t he was 
aware o f t h e BOLO f o r a b l u e Mazda 626, w h i c h was 
t h e p r o p e r t y o f C h e r e a J e m i s o n and t h a t i t was 
l o c a t e d w i t h i n c l o s e p r o x i m i t y t o t h e b a r r i c a d e d 
r e s i d e n c e . ( S t a t e ' s E x h i b i t 21) T h i s was t h e same 
b l u e Mazda 626 a u t o m o b i l e t h a t was g i v e n t o C h e r e a 
J e m i s o n by R e v e r e n d H e n r y S a n d e r s . 

" [ T . S . ] , [ F . S . ] , a n d [ K . S . ] , t h e c h i l d r e n 
C h e r e a J e m i s o n , were t a k e n f r o m t h e d e f e n d a n 

[ F . S . ] , a n d [ K . S . ] , t h e c h i l d r e n o f 
d e f e n d a n t ' s 

m o t h e r ' s r e s i d e n c e i n C l e v e l a n d , O h i o and p l a c e d i n 
t h e c u s t o d y o f s o c i a l s e r v i c e s . A t t h e t r i a l o f 
t h i s c a s e , [ T . S . ] t e s t i f i e d t h a t i n 2001 she was 
f o u r y e a r s o f age and l i v e d w i t h h e r mom, C h e r e a , 
W a k i l i i , [ T . S . ] , [ F . S . ] and Ambo ( D o t t y J e m i s o n ) . 
[ T . S . ] t e s t i f i e d t h a t she c a l l e d t h e d e f e n d a n t d ad 
when he w a s n ' t f u s s i n g a nd W a k i l i i when he was 
f u s s i n g . She t e s t i f i e d t h a t t h e l a s t t i m e she saw 
h e r Mom, C h e r e a J e m i s o n , was i n t h e h a l l w a y o f t h e i r 
home. [ T . S . ] t e s t i f i e d t h a t C h e r e a was i n t h e 
h a l l w a y f u s s i n g w i t h t h e d e f e n d a n t and t h a t i s what 
woke [ T . S . ] up. H e r two b r o t h e r s , [ F . S . ] and 
[ K . S . ] , were a s l e e p . [ T . S . ] l o o k e d o u t o f h e r 
bedroom d o o r and saw h e r m o t h e r , C h e r e a J e m i s o n , 
l y i n g on t h e f l o o r , w i t h b l o o d on h e r c h e s t . She 
was l y i n g on h e r b a c k w i t h h e r h e a d c l o s e s t t o 
[ T . S . ] ' s bedroom d o o r . The d e f e n d a n t was s t a n d i n g 
o v e r h e r . C h e r e a ' s e y e s were c l o s e d a n d she d i d n ' t 
s a y a n y t h i n g . [ T . S . ] r a n b a c k t o b e d , s c a r e d and 
went t o s l e e p . 

" S i n c e t h e l a w r e q u i r e s o n l y a summary o f t h e 
c r i m e , t h e C o u r t b e l i e v e s t h a t t h e f o r e g o i n g 
f i n d i n g s s h o u l d s u f f i c e a nd w i l l n o t go i n t o 
a d d i t i o n a l d e t a i l s o f t h e f a c t s l e a d i n g up t o t h e 
d e f e n d a n t ' s c o n v i c t i o n . The e v i d e n c e i n t r o d u c e d i n 
t h e t r i a l was b o t h d i r e c t a n d c i r c u m s t a n t i a l 
e v i d e n c e w i t h o v e r 25 w i t n e s s e s b e i n g c a l l e d a nd 
o v e r 120 p i e c e s o f e v i d e n c e b e i n g a d m i t t e d , w h i c h 
o v e r w h e l m i n g l y s u p p o r t e d t h e j u r y ' s v e r d i c t . " 
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(C.R. 92-97.) 

I n a d d i t i o n , M i c h a e l E a r l Pope t e s t i f i e d t h a t Brown 

w o r k e d f o r h i m ; t h a t , on F r i d a y , M a r c h 9, 2001, Brown was 

w o r k i n g f o r h i m as a p a i n t e r a t a h o u s e on S e t t l e m e n t R o a d ; 

t h a t , a r o u n d 3:00 p.m., i t s t a r t e d r a i n i n g ; t h a t he p i c k e d up 

t h e p a i n t e r s , t o o k them t o h i s h o u s e , and p a i d t h e m ; t h a t he 

gave Brown $ 5 0 ; t h a t Brown a s k e d h i m f o r more money; t h a t he 

d i d n o t have any more money, so he h a d t o w a i t u n t i l h i s w i f e 

g o t o f f w o r k ; t h a t h i s w i f e , A l e t h a Pope, w o r k e d a t A l a b a m a 

T r u s t Bank i n S y l a c a u g a ; t h a t he p i c k e d up A l e t h a a f t e r she 

g o t o f f w o r k ; t h a t Brown r o d e w i t h h i m ; t h a t A l e t h a gave Brown 

$ 1 0 ; t h a t he went t o a gas s t a t i o n and c a s h e d a $20 c h e c k ; 

t h a t he gave t h e $20 t o B r o w n ; t h a t he d r o p p e d Brown o f f on 

Hammett S t r e e t ; and t h a t was t h e l a s t t i m e he saw Brown. 

A l e t h a Pope t e s t i f i e d t h a t , i n M a r c h 2001, she was a 

t e l l e r a t A l a b a m a T r u s t B a n k ; t h a t she knew C h e r e a b e c a u s e she 

was a c u s t o m e r a t t h e b a n k a n d b e c a u s e t h e y were b o t h members 

a t t h e same c h u r c h ; t h a t she knew D o t t y f r o m c h u r c h ; a n d t h a t 

she knew Brown f r o m c h u r c h a n d b e c a u s e he w o r k e d f o r h e r 

h u s b a n d . 
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A l e t h a t e s t i f i e d t h a t , on M a r c h 9, 2 0 0 1 , Brown came w i t h 

h e r h u s b a n d t o p i c k h e r up f r o m t h e b a n k ; t h a t h e r h u s b a n d 

a s k e d h e r i f she h a d any money t o g i v e B r o w n ; t h a t she t o l d 

h i m she o n l y h a d $ 1 0 , and she g a v e t h a t t o B r o w n ; t h a t t h e y 

s t o p p e d a t a g a s s t a t i o n , a nd h e r h u s b a n d went i n s i d e ; t h a t 

t h e y d r o p p e d Brown o f f on Hammett S t r e e t ; and t h a t t h e y d i d 

n o t see h i m a g a i n t h a t n i g h t . She a l s o t e s t i f i e d t h a t , on 

S a t u r d a y , M a r c h 1 0 , 2 0 0 1 , Brown came i n t o t h e b a n k and w a n t e d 

t o c a s h a c h e c k on D o t t y ' s a c c o u n t ; t h a t she t o l d h i m she 

c o u l d n o t c a s h t h e c h e c k b e c a u s e i t was on a F i r s t F e d e r a l 

Bank a c c o u n t , b u t he c o u l d t a k e i t t o F i r s t F e d e r a l B a n k ; t h a t 

Brown l e f t , b u t he came b a c k l a t e r ; t h a t , when he came b a c k , 

he c a s h e d a $200 c h e c k on C h e r e a ' s a c c o u n t ; t h a t Brown a l s o 

w a n t e d h e r t o t e l e p h o n e h e r h u s b a n d t o see i f he w o u l d p a y 

h i m ; t h a t Brown t o l d h e r t h a t t h e b a b y , W.S., h a d an u p p e r 

r e s p i r a t o r y p r o b l e m and t h a t t h e y h a d t a k e n h i m t o t h e 

C h i l d r e n ' s H o s p i t a l i n B i r m i n g h a m ; t h a t she t e l e p h o n e d h e r 

h u s b a n d and t o l d h i m t h a t Brown w a n t e d h i s money; t h a t he t o l d 

h e r t o t a k e t h e money f r o m t h e i r a c c o u n t and g i v e i t t o h i m ; 

and t h a t she t o o k $100 f r o m t h e i r a c c o u n t and g a v e i t t o 
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Brown. F i n a l l y , A l e t h a t e s t i f i e d t h a t she d i d n o t see D o t t y , 

C h e r e a , o r t h e c h i l d r e n i n c h u r c h t h e n e x t day. 

V a u n z c e a J e m i s o n t e s t i f i e d t h a t , i n M a r c h 2 0 0 1 , she l i v e d 

i n C l e v e l a n d , O h i o ; t h a t D o t t y was h e r m o t h e r , and C h e r e a was 

h e r s i s t e r ; t h a t , on F r i d a y , M a r c h 9, 2 0 0 1 , she t r a v e l e d t o 

B i r m i n g h a m f o r h e r b r o t h e r ' s w e d d i n g ; t h a t she was p l a n n i n g t o 

v i s i t h e r mo t h e r and s i s t e r ; t h a t she l e f t C l e v e l a n d on an 

a i r p l a n e a t 5:00 p.m. and a r r i v e d i n B i r m i n g h a m a t 10:30 p.m.; 

t h a t , a r o u n d 11:00 p.m., she t e l e p h o n e d D o t t y and C h e r e a ' s 

h o u s e , b u t no one a n s w e r e d t h e t e l e p h o n e ; t h a t she t r i e d t o 

t e l e p h o n e them s e v e r a l t i m e s on S a t u r d a y , M a r c h 1 0 , 2 0 0 1 , b u t 

was n o t a b l e t o r e a c h them; t h a t she went b a c k t o C l e v e l a n d on 

S u n d a y , M a r c h 1 1 , 2001; t h a t she t r i e d t o c o n t a c t D o t t y and 

C h e r e a s e v e r a l t i m e s on S u n d a y , b u t she was n o t a b l e t o 

c o n t a c t them; t h a t she t a l k e d t o them a t l e a s t t h r e e t i m e s a 

week on t h e t e l e p h o n e ; t h a t i t was u n u s u a l t h a t she was n o t 

a b l e t o c o n t a c t them on F r i d a y , S a t u r d a y , o r Sunday; t h a t 

D o t t y a n d C h e r e a knew she was g o i n g t o be i n A l a b a m a t h a t 

weekend; and t h a t , a r o u n d 11:00 p.m. on S u n d a y , M a r c h 1 1 , 

2 0 0 1 , she l e a r n e d t h a t D o t t y and C h e r e a h a d be e n k i l l e d . 
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M a n u e l S m i t h , I I I t e s t i f i e d t h a t he was t h e p a s t o r a t 

R i s i n g S t a r M i s s i o n a r y B a p t i s t C h u r c h i n S y l a c a u g a ; t h a t D o t t y 

was t h e s i s t e r o f h i s w i f e , S h i r l e y ; t h a t D o t t y and C h e r e a 

a t t e n d e d h i s c h u r c h ; t h a t he l a s t saw o r t a l k e d t o D o t t y and 

C h e r e a on t h e S u n d a y b e f o r e t h e i r b o d i e s were d i s c o v e r e d ; t h a t 

he d i d n o t t a l k t o them d u r i n g t h e week; t h a t , on S a t u r d a y 

e v e n i n g , he h a d h e a r d t h a t K.S. was s i c k ; t h a t he h a d t r i e d t o 

t e l e p h o n e D o t t y and C h e r e a on S a t u r d a y e v e n i n g , b u t he d i d n o t 

g e t an a n s w e r ; and t h a t D o t t y , C h e r e a , a n d t h e c h i l d r e n were 

n o t a t c h u r c h on Sunday. He l a t e r l e a r n e d a b o u t t h e m u r d e r s 

f r o m a c h u r c h member and s u b s e q u e n t l y i d e n t i f i e d t h e b o d i e s o f 

D o t t y and C h e r e a . 

I n v e s t i g a t o r J e f f Mobbs o f t h e S y l a c a u g a P o l i c e 

D e p a r t m e n t t e s t i f i e d t h a t , a r o u n d 10:56 p.m. and 10:57 p.m. on 

M a r c h 11, 2001, he was n o t i f i e d a b o u t a s i t u a t i o n a t 449 

M a r i o n Avenue; t h a t he a r r i v e d a t t h e s c e n e a r o u n d 11:05 p.m., 

and he and t h e o t h e r o f f i c e r s p r e s e n t c o n f e r r e d a b o u t t h e 

s i t u a t i o n ; t h a t , s h o r t l y t h e r e a f t e r , he and a n o t h e r 

i n v e s t i g a t o r e n t e r e d t h e r e s i d e n c e and f o u n d b o d i e s i n t h e 

r e s i d e n c e ; t h a t he a n d t h e o t h e r i n v e s t i g a t o r l e f t t h e 

r e s i d e n c e ; a n d t h a t he c a l l e d d i s p a t c h and r e q u e s t e d 
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a d d i t i o n a l i n f o r m a t i o n . He a l s o t e s t i f i e d t h a t , b a s e d on t h e 

i n f o r m a t i o n he r e c e i v e d f r o m d i s p a t c h , he t e l e p h o n e d Adam 

M u r r e l l ; t h a t , a f t e r he t a l k e d w i t h M u r r e l l , he t e l e p h o n e d a 

C l e v e l a n d , O h i o , t e l e p h o n e number he h a d r e c e i v e d f r o m 

M u r r e l l ; t h a t t h e p e r s o n he t a l k e d t o was a f e m a l e who 

i d e n t i f i e d h e r s e l f as B e t t y W a s h i n g t o n ; t h a t t h a t was b e t w e e n 

11:00 p.m. and 11:30 p.m. on M a r c h 11, 2001; and t h a t , a t some 

p o i n t , o f f i c e r s d e v e l o p e d Brown as a s u s p e c t . 

Adam M u r r e l l t e s t i f i e d t h a t he l i v e d i n Hope H u l l , 

A l a b a m a ; t h a t Brown was h i s nephew, b u t he d i d n o t know h i m 

p e r s o n a l l y ; t h a t B e t t y W a s h i n g t o n was h i s s i s t e r ; t h a t , on t h e 

e v e n i n g o f M a r c h 11, 2001, W a s h i n g t o n t e l e p h o n e d h i m f r o m 

C l e v e l a n d ; t h a t W a s h i n g t o n a s k e d h i m t o t e l e p h o n e t h e 

S y l a c a u g a P o l i c e D e p a r t m e n t t o f i n d o u t what was g o i n g on; 

t h a t he u l t i m a t e l y t e l e p h o n e d t h e p o l i c e d e p a r t m e n t ; and t h a t 

he i n i t i a l l y t o l d them t h a t s o m e t h i n g b a d h a d h a p p e n e d "up 

t h e r e " and t h a t t h e y n e e d e d t o g e t i n t o u c h w i t h someone t o go 

o u t t o t h e h o u s e . He a l s o t e s t i f i e d t h a t , when he t e l e p h o n e d 

t h e p o l i c e d e p a r t m e n t , he t o l d them t h a t s o m e t h i n g b a d h a d 

h a p p e n e d and t h a t he c o u l d n o t remember s a y i n g a n y t h i n g a b o u t 

somebody b e i n g k i l l e d . M u r r e l l f u r t h e r t e s t i f i e d r e g a r d i n g 
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t h e s e q u e n c e o f t e l e p h o n e c a l l s b e t w e e n h i m a n d W a s h i n g t o n and 

b e t w e e n h i m and l a w e n f o r c e m e n t a u t h o r i t i e s . 

D u r i n g t h e S t a t e ' s c a s e - i n - c h i e f , t h e S t a t e a s k e d t o c a l l 

B e t t y W a s h i n g t o n as a c o u r t w i t n e s s . The S t a t e a s s e r t e d t h a t 

W a s h i n g t o n was Brown's a u n t ; t h a t she h a d bee n u n c o o p e r a t i v e 

w i t h t h e S t a t e ; t h a t t h e y h a d t o b r i n g h e r t o A l a b a m a p u r s u a n t 

t o an o u t - o f - s t a t e w i t n e s s s u b p o e n a ; and t h a t she h a d t o l d one 

o f t h e a s s i s t a n t d i s t r i c t a t t o r n e y s t h a t she w o u l d come and 

t e s t i f y t r u t h f u l l y , b u t t h e y w o u l d h e a r t h a t when she t o o k t h e 

w i t n e s s s t a n d . O v e r t h e d e f e n s e ' s o b j e c t i o n , t h e t r i a l c o u r t 

a l l o w e d W a s h i n g t o n t o be c a l l e d as a c o u r t w i t n e s s . 

B e t t y W a s h i n g t o n t e s t i f i e d t h a t Brown was h e r g r e a t -

nephew; t h a t Brown's m o t h e r , L i n d a Brown, was h e r n i e c e ; t h a t 

M u r r e l l was h e r b r o t h e r ; t h a t she and L i n d a b o t h l i v e d i n 

C l e v e l a n d , O h i o ; and t h a t , a t t h e t i m e o f t r i a l , she and L i n d a 

l i v e d i n t h e same d u p l e x . She a l s o t e s t i f i e d t h a t , i n M a r c h 

2001, she l i v e d a b o u t t e n o r f i f t e e n m i n u t e s f r o m L i n d a ; t h a t 

she a n d L i n d a h a d a good r e l a t i o n s h i p a nd w o u l d t a l k on t h e 

t e l e p h o n e and v i s i t one a n o t h e r ; t h a t she d i d n o t a s s o c i a t e 

w i t h h e r nephews; t h a t she w o u l d s e e Brown, he w o u l d r e s p e c t 

h e r and s p e a k t o h e r , and t h a t was i t ; t h a t , i n M a r c h 2001, 
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she knew C h e r e a , b u t she was n o t a s s o c i a t e d w i t h h e r ; t h a t she 

d i d n o t know D o t t y ; t h a t she knew t h a t C h e r e a and D o t t y l i v e d 

i n S y l a c a u g a , b u t d i d n o t know w h e r e ; and t h a t she h a d n o t 

e v e r been t o t h e i r h o u s e . 

W a s h i n g t o n t e s t i f i e d t h a t , a t some t i m e on Sunday, M a r c h 

11, 2001, she t e l e p h o n e d M u r r e l l a n d t o l d h i m t h a t Brown was 

i n C l e v e l a n d and t h a t t h e r e were some r u m o r s . However, t h e 

S t a t e i n s t r u c t e d h e r n o t t o g e t i n t o t h e s u b s t a n c e o f t h e 

r u m o r s . She t h e n t e s t i f i e d t h a t she t o l d M u r r e l l t o t r y t o 

f i n d o u t a b o u t what was h a p p e n i n g ; t h a t she d i d n o t a s k 

M u r r e l l t o t e l e p h o n e t h e S y l a c a u g a P o l i c e D e p a r t m e n t ; t h a t she 

d i d n o t t e l l M u r r e l l t h a t t h e r e m i g h t be someone d e a d a t t h e 

h o u s e ; t h a t she d i d n o t t e l l M u r r e l l t h a t C h e r e a and h e r 

mo t h e r were d e a d i n t h e h o u s e ; and t h a t she d i d n o t know t h e y 

were de a d . She a l s o r e v i e w e d t e l e p h o n e r e c o r d s a n d t e s t i f i e d 

r e g a r d i n g t h e s e q u e n c e o f t e l e p h o n e c a l l s b e t w e e n h e r and 

M u r r e l l and M u r r e l l and l a w e n f o r c e m e n t o f f i c e r s . 

S u b s e q u e n t l y , t h e f o l l o w i n g o c c u r r e d : 

"[PROSECUTOR GIDDENS:] Do you remember and 
you've g i v e n a s t a t e m e n t i n t h i s c a s e , h a d n ' t y o u ? 

"[WASHINGTON:] Huh? 
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"[PROSECUTOR GIDDENS:] You've t a l k e d t o J e f f 
Mobbs and you've t a l k e d t o o t h e r p o l i c e o f f i c e r s ? 

"[WASHINGTON:] Uh-hu h . 

"[PROSECUTOR GIDDENS:] D i d W a k i l i i Brown i n 
C l e v e l a n d t e l l you t h i s o r t h i s i n s u b s t a n c e — 

"[PROSECUTOR GIDDENS:] D i d W a k i l i i Brown i n 
C l e v e l a n d , O h i o , t e l l you t h i s o r t h i s i n s u b s t a n c e , 
t h a t he h a d done s o m e t h i n g b a d , v e r y bad? 

"[WASHINGTON:] N o . 

"[PROSECUTOR GIDDENS:] He d i d n o t t e l l you 

t h a t ? 

"[WASHINGTON:] N o . 

"[PROSECUTOR GIDDENS:] T h a t ' s a l l I h a v e . I 
r e s e r v e t h e r i g h t t o r e c a l l . 

"[WASHINGTON:] I d i d n ' t e v e n see W a k i l i i . " 

(R. 639-41.) 

A f t e r t h e d e f e n s e c o m p l e t e d i t s c r o s s - e x a m i n a t i o n o f 

W a s h i n g t o n , t h e S t a t e r e c a l l e d Mobbs. Mobbs t e s t i f i e d t h a t , 

when he t a l k e d t o W a s h i n g t o n on t h e t e l e p h o n e , she t o l d h i m 

t h a t "she h a d been t o l d b y h e r nephew t h a t he h a d done 

s o m e t h i n g w r o n g t o them g i r l s up t h e r e , he h a d h u r t them 

g i r l s , a nd t h a t we n e e d e d t o go i n t h a t h o u se and c h e c k and 

see w h a t ' s g o i n g o n." (R. 646.) He a l s o t e s t i f i e d t h a t , a t 
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t h e e n d o f t h e i r c o n v e r s a t i o n , W a s h i n g t o n t o l d h i m n o t t o t e l l 

a nyone a b o u t where he h a d g o t t e n t h a t i n f o r m a t i o n . 

I . 

Brown's f i r s t a rgument i s t h a t t h e t r i a l c o u r t 

e r r o n e o u s l y a l l o w e d t h e S t a t e t o p r e s e n t i n a d m i s s i b l e h e a r s a y . 

" ' H e a r s a y ' i s a s t a t e m e n t , o t h e r t h a n one made b y 
t h e d e c l a r a n t w h i l e t e s t i f y i n g a t t h e t r i a l o r 
h e a r i n g , o f f e r e d i n e v i d e n c e t o p r o v e t h e t r u t h o f 
t h e m a t t e r a s s e r t e d . " 

R u l e 8 0 1 ( c ) , A l a . R. E v i d . 

" A l t h o u g h r e l e v a n t , e v i d e n c e may be e x c l u d e d i f 
i t s p r o b a t i v e v a l u e i s s u b s t a n t i a l l y o u t w e i g h e d by 
t h e d a n g e r o f u n f a i r p r e j u d i c e , c o n f u s i o n o f t h e 
i s s u e s , o r m i s l e a d i n g t h e j u r y , o r b y c o n s i d e r a t i o n s 
o f undue d e l a y , w a s t e o f t i m e , o r n e e d l e s s 
p r e s e n t a t i o n o f c u m u l a t i v e e v i d e n c e . " 

R u l e 403, A l a . R. E v i d . 

I n i t i a l l y , Brown c o n t e n d s t h a t t h e S t a t e p r e s e n t e d 

i n a d m i s s i b l e h e a r s a y e v i d e n c e r e g a r d i n g an a l l e g e d c o n f e s s i o n 

he made t o B e t t y W a s h i n g t o n . 

F i r s t , Brown a s s e r t s t h a t t h e t r i a l c o u r t e r r o n e o u s l y 

a l l o w e d M e l i n d a B l a n k e n s h i p , a d i s p a t c h e r w i t h t h e S y l a c a u g a 

P o l i c e D e p a r t m e n t , t o t e s t i f y a b o u t two t e l e p h o n e c a l l s she 
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r e c e i v e d f r o m Adam M u r r e l l . S p e c i f i c a l l y , he a l l e g e s t h a t 

B l a n k e n s h i p ' s t e s t i m o n y was h e a r s a y ; t h a t t h e s t a t e m e n t was 

o f f e r e d t o show why B l a n k e n s h i p d i s p a t c h e d l a w e n f o r c e m e n t 

o f f i c e r s t o t h e r e s i d e n c e ; t h a t B l a n k e n s h i p ' s r e a s o n f o r 

d i s p a t c h i n g t h e o f f i c e r s was i r r e l e v a n t t o h i s g u i l t o r 

i n n o c e n c e ; t h a t t h e S t a t e c r o s s - e x a m i n e d M u r r e l l a b o u t h i s 

s t a t e m e n t s t o B l a n k e n s h i p and t h u s u s e d them f o r t h e t r u t h o f 

t h e m a t t e r a s s e r t e d a t t h a t p o i n t ; and t h a t t h e a d m i s s i o n o f 

B l a n k e n s h i p ' s t e s t i m o n y was u n d u l y p r e j u d i c i a l a n d s h o u l d have 

been e x c l u d e d p u r s u a n t t o R u l e 403, A l a . R. E v i d . Brown d i d 

n o t o b j e c t t o B l a n k e n s h i p ' s t e s t i m o n y r e g a r d i n g what M u r r e l l 

t o l d h e r d u r i n g h i s two t e l e p h o n e c a l l s . T h e r e f o r e , we r e v i e w 

h i s a r g u m e n t s i n t h i s r e g a r d f o r p l a i n e r r o r . See R u l e 45A, 

A l a . R. App. P. 

B l a n k e n s h i p t e s t i f i e d t h a t she was on d u t y on M a r c h 11, 

2 0 0 1 ; t h a t she r e c e i v e d an anonymous c a l l f r o m a p a y t e l e p h o n e 

r e g a r d i n g t h e r e s i d e n c e a t 449 M a r i o n A v e n u e ; t h a t t h e 

anonymous c a l l e r s a i d t h a t he f e l t l i k e s o m e t h i n g was wrong a t 

t h e h o use and t h a t he w a n t e d someone t o go t o t h e r e s i d e n c e 

and t r y t o l o c a t e anyone o r see i f a n y t h i n g l o o k e d o u t o f 

p l a c e a t t h e h o u s e ; t h a t she d i s p a t c h e d O f f i c e r Doug Kemp t o 
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449 M a r i o n A v e n u e ; t h a t Kemp went t o t h e s c e n e and r e p o r t e d 

b a c k t o h e r a r o u n d 5:30 p.m.; and t h a t she d i d n o t s e n d any 

o t h e r o f f i c e r s t o t h e s c e n e a t t h a t t i m e . She a l s o t e s t i f i e d 

t h a t , a r o u n d 9:30 p.m., she r e c e i v e d a t e l e p h o n e c a l l f r o m 

Adam M u r r e l l ; t h a t , d u r i n g t h e i n i t i a l c o n v e r s a t i o n , M u r r e l l 

t o l d h e r t h a t he f e l t l i k e t h e r e was s o m e t h i n g wrong i n 

S y l a c a u g a , b u t he d i d n o t have an a d d r e s s ; t h a t M u r r e l l s a i d 

he t h o u g h t he knew someone t o c a l l so he c o u l d g e t t h e 

a d d r e s s , t h a t he w o u l d make a t e l e p h o n e c a l l , a nd t h a t he 

w o u l d c a l l b a c k ; and t h a t , b a s e d on t h e v o i c e s , M u r r e l l was 

n o t t h e p e r s o n who made t h e i n i t i a l anonymous t e l e p h o n e c a l l . 

B l a n k e n s h i p a l s o t e s t i f i e d t h a t M u r r e l l c a l l e d b a c k a 

s e c o n d t i m e ; t h a t M u r r e l l gave h e r h i s name and t e l e p h o n e 

number and t o l d h e r he was c a l l i n g f r o m Hope H u l l , A l a b a m a ; 

t h a t M u r r e l l gave h e r t h e a d d r e s s o f 449 M a r i o n Avenue; t h a t 

M u r r e l l t o l d h e r t h a t C h e r e a J e m i s o n h a d p o s s i b l y b e e n k i l l e d 

a nd t h a t " t h e g i r l ' s m o t h e r was s u p p o s e d t o b e e n t h e r e a l s o , 

she was s u p p o s e d t o a l s o be k i l l e d " ; and t h a t , b a s e d on t h a t 

i n f o r m a t i o n , she d i s p a t c h e d S e r g e a n t Jimmy P a r k e r t o t h e 

a d d r e s s . (R. 463.) 
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B l a n k e n s h i p ' s t e s t i m o n y t h a t M u r r e l l t o l d h e r t h a t C h e r e a 

and h e r m o t h e r h a d p o s s i b l y b e e n k i l l e d a t 449 M a r i o n Avenue 

was n o t o f f e r e d t o show t h e t r u t h o f t h e a s s e r t e d t h e r e i n . 

R a t h e r , i t was o f f e r e d t o show why t h e o f f i c e r s went t o t h e 

home and how t h e y d i s c o v e r e d t h e b o d i e s o f D o t t y and C h e r e a . 

I t was a l s o o f f e r e d t o e s t a b l i s h t h a t M u r r e l l h a d i n f a c t made 

t h e s t a t e m e n t , n o t t o show t h a t t h e s u b s t a n c e o f t h e s t a t e m e n t 

was t r u e . T h e r e f o r e , B l a n k e n s h i p ' s t e s t i m o n y a b o u t what 

M u r r e l l t o l d h e r was n o t h e a r s a y p u r s u a n t t o R u l e 8 0 1 ( c ) , A l a . 

R. E v i d . Brown c o n t e n d s t h a t t h e S t a t e u s e d M u r r e l l ' s 

s t a t e m e n t t o B l a n k e n s h i p as s u b s t a n t i v e e v i d e n c e when i t 

c r o s s - e x a m i n e d M u r r e l l . However, i t a p p e a r s t h a t t h e S t a t e 

c r o s s - e x a m i n e d M u r r e l l t o e s t a b l i s h t h e f a c t t h a t he h a d made 

t h e s t a t e m e n t , n o t t o show t h e t r u t h o f t h e m a t t e r a s s e r t e d i n 

t h e s t a t e m e n t . T h e r e f o r e , t h e S t a t e ' s q u e s t i o n s r e g a r d i n g t h e 

s t a t e m e n t s he made t o B l a n k e n s h i p d i d n o t c o n s t i t u t e h e a r s a y . 

M o r e o v e r , t h e s u b s t a n c e o f M u r r e l l ' s s t a t e m e n t t o 

B l a n k e n s h i p was t h a t C h e r e a and D o t t y h a d b e e n k i l l e d a t t h e i r 

home. Ev e n i f t h e S t a t e h a d a t t e m p t e d t o i n t r o d u c e M u r r e l l ' s 

s t a t e m e n t t o p r o v e t h e t r u t h o f t h e m a t t e r t h e r e i n , a n y s u c h 

e v i d e n c e was m e r e l y c u m u l a t i v e t o s u b s e q u e n t t e s t i m o n y t h a t 
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l a w e n f o r c e m e n t o f f i c e r s f o u n d D o t t y ' s and C h e r e a ' s b o d i e s i n 

t h e home. F u r t h e r , a t no t i m e d u r i n g B l a n k e n s h i p ' s t e s t i m o n y 

d i d t h e S t a t e a t t e m p t t o e l i c i t a n y t e s t i m o n y t h a t M u r r e l l h a d 

made s t a t e m e n t s t h a t Brown h a d done s o m e t h i n g o r t h a t Brown 

was t h e p e r s o n who h a d k i l l e d t h e v i c t i m s . I n f a c t , d u r i n g a 

b e n c h c o n f e r e n c e , t h e S t a t e s p e c i f i c a l l y a s s e r t e d t h a t , 

a l t h o u g h M u r r e l l h a d made s u c h s t a t e m e n t s , t h o s e s t a t e m e n t s 

c o n s t i t u t e d h e a r s a y , a n d i t w o u l d n o t i n t r o d u c e a ny s u c h 

s t a t e m e n t s . T h u s , e v e n i f t h e S t a t e h a d u s e d t h e s t a t e m e n t as 

s u b s t a n t i v e e v i d e n c e , e r r o r , i f any, was h a r m l e s s . See R u l e 

45, A l a . R. App. P. F i n a l l y , t h e d a n g e r o f u n f a i r p r e j u d i c e 

d i d n o t s u b s t a n t i a l l y o u t w e i g h t h e p r o b a t i v e v a l u e o f 

B l a n k e n s h i p ' s t e s t i m o n y . A c c o r d i n g l y , we do n o t f i n d t h a t 

t h e r e was any p l a i n e r r o r i n t h i s r e g a r d . 

2. 

Brown n e x t a s s e r t s t h a t t h e t r i a l c o u r t e r r o n e o u s l y 

a l l o w e d t h e S t a t e t o r e a d e x t e n s i v e l y f r o m t h e u n o f f i c i a l 

t r a n s c r i p t o f M u r r e l l ' s s t a t e m e n t t o l a w e n f o r c e m e n t o f f i c e r s . 

S p e c i f i c a l l y , he a l l e g e s t h a t t h e r e a d i n g o f t h e t r a n s c r i p t 

" i m p e r m i s s i b l y i n t r o d u c e d m u l t i p l e l e v e l s o f h e a r s a y e v i d e n c e " 

and was u n q u e s t i o n a b l y p r e j u d i c i a l . ( B r o w n ' s b r i e f a t p. 2 5 . ) 

20 



CR-07-1332 

Brown d i d n o t o b j e c t when t h e p r o s e c u t o r r e a d p o r t i o n s o f t h e 

t r a n s c r i p t i n t o e v i d e n c e . T h e r e f o r e , we r e v i e w t h i s argument 

f o r p l a i n e r r o r . See R u l e 45A, A l a . R. App. P. 

A t t r i a l , M u r r e l l t e s t i f i e d t h a t he h a d p r o b l e m s w i t h h i s 

r e c o l l e c t i o n b e c a u s e he h a d s u f f e r e d f o u r s t r o k e s . A l s o , he 

a d v i s e d t h e c o u r t a b o u t h i s v a r i o u s o t h e r m e d i c a l p r o b l e m s and 

a b o u t t h e f a c t t h a t he c o u l d n o t r e a d and w r i t e . 

S u b s e q u e n t l y , o u t s i d e t h e p r e s e n c e o f t h e j u r y , I n v e s t i g a t o r 

M i k e S m i t h r e a d M u r r e l l ' s s t a t e m e n t a l o u d f o r M u r r e l l . Then, 

i n t h e p r e s e n c e o f t h e j u r y , t h e p r o s e c u t o r q u e s t i o n e d M u r r e l l 

a b o u t w h e t h e r h e a r i n g h i s s t a t e m e n t r e f r e s h e d h i s r e c o l l e c t i o n 

r e g a r d i n g t h e t e l e p h o n e c a l l s he h a d made t o t h e S y l a c a u g a 

P o l i c e D e p a r t m e n t . M u r r e l l a g a i n t a l k e d a b o u t h i s p r o b l e m s 

r e m e m b e r i n g t h i n g s and a b o u t h i s v a r i o u s m e d i c a l p r o b l e m s . 

A f t e r q u e s t i o n i n g M u r r e l l a b o u t what he c o u l d a n d c o u l d n o t 

remember, t h e S t a t e r e a d p o r t i o n s o f t h e t r a n s c r i p t t o M u r r e l l 

a n d a s k e d h i m i f he remembered v a r i o u s p o r t i o n s o f t h e 

s t a t e m e n t . B a s e d on a r e v i e w o f t h e r e c o r d , i t i s c l e a r t h a t 

t h e S t a t e was n o t a t t e m p t i n g t o i n t r o d u c e t h e t r a n s c r i p t o f 

M u r r e l l ' s s t a t e m e n t t o l a w e n f o r c e m e n t o f f i c e r s t o p r o v e t h e 

t r u t h o f t h e m a t t e r a s s e r t e d t h e r e i n . R a t h e r , i t a p p e a r s t h a t 
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t h e S t a t e was a t t e m p t i n g t o r e f r e s h M u r r e l l ' s r e c o l l e c t i o n . 

However, t h e S t a t e was l i m i t e d i n i t s a b i l i t y t o do so b a s e d 

on M u r r e l l ' s i n a b i l i t y t o r e c a l l c o u p l e d w i t h t h e f a c t t h a t he 

c o u l d n o t r e a d . A c c o r d i n g l y , t h e p r o s e c u t o r r e a d s m a l l 

p o r t i o n s o f t h e t r a n s c r i p t a nd t h e n a s k e d M u r r e l l a b o u t t h o s e 

s p e c i f i c p o r t i o n s . T h e r e f o r e , t h e t r i a l c o u r t d i d n o t e r r 

when i t a l l o w e d t h e S t a t e t o r e a d p o r t i o n s o f t h e t r a n s c r i p t 

d u r i n g i t s e x a m i n a t i o n o f M u r r e l l . F u r t h e r m o r e , t h e d a n g e r o f 

u n f a i r p r e j u d i c e d i d n o t s u b s t a n t i a l l y o u t w e i g h t h e p r o b a t i v e 

v a l u e o f t h e S t a t e ' s q u e s t i o n s r e g a r d i n g t h e v a r i o u s p o r t i o n s 

o f t h e t r a n s c r i p t . See R u l e 403, A l a . R. E v i d . T h e r e f o r e , 

t h e t r i a l c o u r t d i d n o t e r r when i t a l l o w e d t h e p r o s e c u t o r t o 

r e a d p o r t i o n s o f t h e t r a n s c r i p t d u r i n g i t s d i r e c t e x a m i n a t i o n 

o f M u r r e l l . 

M o r e o v e r , t h e c o n t e n t s o f t h e t r a n s c r i p t a b o u t w h i c h t h e 

S t a t e q u e s t i o n e d M u r r e l l d e a l t w i t h t h e t e l e p h o n e c a l l s 

b e t w e e n M u r r e l l and W a s h i n g t o n and M u r r e l l and B l a n k e n s h i p . 

However, b o t h B l a n k e n s h i p and W a s h i n g t o n t e s t i f i e d a b o u t t h e 

t e l e p h o n e c a l l s . " [ E v i d e n c e ] t h a t may be i n a d m i s s i b l e may be 

r e n d e r e d h a r m l e s s by p r i o r o r s u b s e q u e n t l a w f u l t e s t i m o n y t o 

t h e same e f f e c t o r f r o m w h i c h t h e same f a c t s can be i n f e r r e d . " 
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W h i t e v. S t a t e , 650 So. 2d 538, 541 ( A l a . C r i m . App. 1 9 9 4 ) , 

o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e R i v e r s , 669 So. 2d 239 

( A l a . C r i m . App. 1 9 9 5 ) . B e c a u s e t h e p o r t i o n s o f t h e 

t r a n s c r i p t were c u m u l a t i v e t o t h e t e s t i m o n y o f B l a n k e n s h i p and 

W a s h i n g t o n , e r r o r , i f any, i n t h e r e a d i n g o f t h e t r a n s c r i p t 

was h a r m l e s s . See R u l e 45, A l a . R. App. P. 

Brown f u r t h e r a s s e r t s t h a t , d u r i n g i t s c r o s s - e x a m i n a t i o n 

o f W a s h i n g t o n , t h e S t a t e " s t r o n g l y e m p h a s i z e d t h e h e a r s a y 

e v i d e n c e t h a t i t h a d e l i c i t e d d u r i n g t h e t e s t i m o n y o f Ms. 

B l a n k e n s h i p a n d Mr. M u r r e l l , i n o r d e r t o s u g g e s t t h a t Mr. 

M u r r e l l and Ms. W a s h i n g t o n knew t h a t t h e J e m i s o n ' s were d e a d . " 

( B r o w n ' s b r i e f a t p. 2 9 . ) D u r i n g t h e S t a t e ' s d i r e c t 

e x a m i n a t i o n o f W a s h i n g t o n , t h e f o l l o w i n g o c c u r r e d : 

"[PROSECUTOR:] Then y ' a l l c a l l l a t e r on t h a t 
n i g h t , y ' a l l t a l k f o r 20 m i n u t e s a t 11:30. B u t you 
know what i n f o r m a t i o n he t o l d S y l a c a u g a P o l i c e 
D e p a r t m e n t a f t e r he t a l k e d t o y o u ? 

"[WASHINGTON:] No. 

"[PROSECUTOR:] T h a t D o t t y -- t h a t C h e r e a 
J e m i s o n and h e r m o t h e r were d e a d — 

"[WASHINGTON:] W e l l , I d i d n ' t t e l l h i m -¬

"[PROSECUTOR:] Over t h e r e a t — 
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"[WASHINGTON:] I d i d n ' t t e l l h i m b e c a u s e I 
d i d n ' t know i t m y s e l f . 

"[PROSECUTOR:] W e l l , Mr. M u r r e l l has bee n i n 
t h i s c o u r t r o o m . And a l t h o u g h he seemed v e r y w i t t y 
and f u n n y — 

"[WASHINGTON:] Uh-huh. 

he c l a i m s he's h a d f o u r "[PROSECUTOR:] 
s t r o k e s and c a n ' t 

"[WASHINGTON:] He h a v e . 

"[PROSECUTOR:] -- remember a n y t h i n g . 

"[WASHINGTON:] He h a v e . He a i n ' t p l a y i n g . 

"[PROSECUTOR:] — b u t he remembered you t e l l i n g 
h i m t h e r e were two p e o p l e d e a d o v e r t h e r e , and 
y o u ' r e s a y i n g you d i d n ' t t e l l h i m t h a t ? 

"[WASHINGTON:] I d i d n o t t e l l h i m t h a t . 

"[PROSECUTOR:] Then he c a l l s you b a c k . He t e l l s 
them — 

"[WASHINGTON:] Uh-huh. 

"[PROSECUTOR:] ' L e t me g e t some more 
i n f o r m a t i o n . ' And he c a l l s y o u . And t h e n e x t 
i n f o r m a t i o n he r e l a t e s t o S y l a c a u g a P o l i c e 
D e p a r t m e n t i s C h e r e a J e m i s o n and h e r m o t h e r have 
b e e n k i l l e d i n t h a t h o u se — 

"[WASHINGTON:] W e l l , I d o n ' t -¬

"[PROSECUTOR:] — you d i d n o t t e l l h i m t h a t ? 

"[WASHINGTON:] No. No, I d i d n o t . " 
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(R. 637-39.) Brown s p e c i f i c a l l y a l l e g e s t h a t t h e S t a t e ' s 

a s s e r t i o n s t h a t M u r r e l l s a i d he remembered h e r t e l l i n g h i m 

t h a t two p e o p l e were d e a d was f a l s e ; t h a t M u r r e l l d i d n o t 

t e s t i f y t h a t W a s h i n g t o n h a d t o l d h i m t h a t ; t h a t , i f he had, 

s u c h a s t a t e m e n t w o u l d h a v e b e e n h e a r s a y ; t h a t t h e o t h e r 

q u e s t i o n s d u r i n g t h e e x c h a n g e were b a s e d on p r e v i o u s l y 

e l i c i t e d h e a r s a y ; and t h a t t h e p r o s e c u t o r u s e d t h e h e a r s a y 

e v i d e n c e t o p r o v e t h e t r u t h o f t h e m a t t e r a s s e r t e d . However, 

Brown d i d n o t p r e s e n t t h e s e a r g u m e n t s t o t h e t r i a l c o u r t . 

T h e r e f o r e , we r e v i e w them f o r p l a i n e r r o r . See R u l e 45A, A l a . 

R. App. P. 

The S t a t e d i d i n c o r r e c t l y a s s e r t t h a t M u r r e l l t e s t i f i e d 

t h a t he remembered W a s h i n g t o n t e l l i n g h i m two p e o p l e were 

de a d . However, t h e S t a t e p r e s e n t e d e v i d e n c e t h a t W a s h i n g t o n 

t e l e p h o n e d M u r r e l l ; t h a t , b a s e d on t h a t t e l e p h o n e c a l l , 

M u r r e l l t e l e p h o n e d t h e S y l a c a u g a P o l i c e D e p a r t m e n t ; and t h a t 

M u r r e l l gave B l a n k e n s h i p t h e a d d r e s s f o r D o t t y and C h e r e a a n d 

s a i d t h a t t h e y m i g h t be d e a d . B a s e d on t h i s e v i d e n c e , t h e 

j u r y c o u l d have r e a s o n a b l y c o n c l u d e d t h a t W a s h i n g t o n h a d t o l d 

M u r r e l l t h a t D o t t y and C h e r e a were dead. T h e r e f o r e , any e r r o r 

i n t h e S t a t e ' s i n c o r r e c t a s s e r t i o n was h a r m l e s s . See R u l e 
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45A, A l a . R. App. P. F u r t h e r , c o n t r a r y t o Brown's a s s e r t i o n s , 

t h e S t a t e ' s c r o s s - e x a m i n a t i o n o f W a s h i n g t o n r e g a r d i n g what 

M u r r e l l t o l d B l a n k e n s h i p d i d n o t amount t o s u b s t a n t i v e 

e v i d e n c e a b o u t t h e t r u t h o f t h e m a t t e r a s s e r t e d t h e r e i n . 

M o r e o v e r , as we n o t e d i n P a r t I . A . 1 . , e v e n i f t h e S t a t e h a d 

a t t e m p t e d t o i n t r o d u c e M u r r e l l ' s s t a t e m e n t as s u b s t a n t i v e 

e v i d e n c e , i t w o u l d have b e e n c u m u l a t i v e t o t e s t i m o n y t h a t l a w 

e n f o r c e m e n t o f f i c e r s h a d f o u n d t h e b o d i e s o f D o t t y a n d C h e r e a 

i n t h e i r r e s i d e n c e . T h e r e f o r e , we do n o t f i n d t h a t t h e r e was 

any p l a i n e r r o r i n t h i s r e g a r d . See R u l e 45A, A l a . R. App. P. 

4. 

Brown a s s e r t s t h a t t h e t r i a l c o u r t e r r o n e o u s l y a l l o w e d 

Mobbs t o t e s t i f y a b o u t t h e s t a t e m e n t W a s h i n g t o n made t o h i m . 

S p e c i f i c a l l y , he a l l e g e s t h a t t h e S t a t e a s s e r t e d t h a t i t was 

o f f e r i n g t h e s t a t e m e n t t o i m p e a c h W a s h i n g t o n and t h a t t h e 

S t a t e d i d n o t l a y a p r o p e r f o u n d a t i o n p u r s u a n t t o R u l e 6 1 3 ( b ) , 

A l a . R. E v i d . , f o r Mobbs's t e s t i m o n y r e g a r d i n g t h e s t a t e m e n t . 

" E x t r i n s i c e v i d e n c e o f a p r i o r i n c o n s i s t e n t 
s t a t e m e n t b y a w i t n e s s i s n o t a d m i s s i b l e u n l e s s t h e 
w i t n e s s has bee n c o n f r o n t e d w i t h t h e c i r c u m s t a n c e s 
o f t h e s t a t e m e n t w i t h s u f f i c i e n t p a r t i c u l a r i t y t o 
e n a b l e t h e w i t n e s s t o i d e n t i f y t h e s t a t e m e n t and i s 
a f f o r d e d an o p p o r t u n i t y t o a d m i t o r t o deny h a v i n g 
made i t . " 
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R u l e 6 1 3 ( b ) , A l a . R. E v i d . 

D u r i n g i t s c r o s s - e x a m i n a t i o n o f W a s h i n g t o n , t h e S t a t e 

a s k e d W a s h i n g t o n i f Brown h a d t o l d h e r he h a d done s o m e t h i n g 

v e r y b a d , and W a s h i n g t o n s a i d he h a d n o t . The S t a t e d i d n o t 

a s k W a s h i n g t o n any more q u e s t i o n s . A t no t i m e d i d t h e S t a t e 

c o n f r o n t W a s h i n g t o n w i t h t h e s t a t e m e n t she h a d made t o Mobbs 

o r g i v e W a s h i n g t o n an o p p o r t u n i t y t o a d m i t o r deny h a v i n g made 

t h e s t a t e m e n t . T h e r e f o r e , t h e t r i a l c o u r t e r r o n e o u s l y a l l o w e d 

t h e S t a t e t o p r e s e n t e x t r i n s i c e v i d e n c e a b o u t W a s h i n g t o n ' s 

s t a t e m e n t t o Mobbs. See R u l e 6 1 3 ( b ) , A l a . R. E v i d . 2 However, 

e v e n w i t h o u t W a s h i n g t o n ' s s t a t e m e n t t o Mobbs, t h e S t a t e 

p r e s e n t e d o v e r w h e l m i n g e v i d e n c e o f Brown's g u i l t . 

The S t a t e p r e s e n t e d e v i d e n c e t h a t Brown h a d been t r y i n g 

t o g e t money f r o m M i c h a e l Pope on t h e e v e n i n g o f M a r c h 9, 

2 0 0 1 ; t h a t , on t h e m o r n i n g o f M a r c h 10, 2001, Brown went t o 

Alabama T r u s t Bank i n S y l a c a u g a t o c a s h a c h e c k on D o t t y 

J e m i s o n ' s a c c o u n t , b u t A l e t h a Pope t o l d h i m she c o u l d n o t c a s h 

2Brown a l s o a r g u e s t h a t t h e S t a t e i m p r o p e r l y c a l l e d 
W a s h i n g t o n f o r t h e s o l e p u r p o s e o f i m p e a c h i n g h e r w i t h t h e 
s t a t e m e n t she h a d made t o Mobbs. However, b e c a u s e we f i n d 
t h a t t h e t r i a l c o u r t e r r o n e o u s l y a d m i t t e d e v i d e n c e a b o u t 
W a s h i n g t o n ' s s t a t e m e n t t o Mobbs on o t h e r g r o u n d s , we n e e d n o t 
a d d r e s s t h i s argument s e p a r a t e l y . 
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i t b e c a u s e i t was on a F i r s t F e d e r a l Bank a c c o u n t ; t h a t Brown 

l e f t a n d came b a c k w i t h a $200 c h e c k on C h e r e a ' s a c c o u n t ; t h a t 

Pope c a s h e d t h e c h e c k ; and t h a t , w h i l e he was t h e r e , Brown 

t o l d Pope t h a t K.S. was s i c k and was a t C h i l d r e n ' s H o s p i t a l i n 

B i r m i n g h a m . However, Roxanne Womack, an e m p l o y e e o f 

C h i l d r e n ' s H o s p i t a l i n B i r m i n g h a m , t e s t i f i e d t h a t t h e y d i d n o t 

have a r e c o r d o f K.S. b e i n g i n t h e h o s p i t a l i n M a r c h 2001. 

The S t a t e a l s o p r e s e n t e d e v i d e n c e t h a t on M a r c h 9, 2001, 

J e n n i f e r Weed, a t e l l e r a t F i r s t F e d e r a l Bank, c a s h e d a $200 

c h e c k on D o t t y ' s a c c o u n t ; t h a t t h e c h e c k was s e n t f r o m t h e 

t h i r d d r i v e - t h r o u g h l a n e ; t h a t t h e c h e c k was s e n t by a b l a c k 

m a l e d r i v i n g a b l u e c a r ; and t h a t C h e r e a owned a b l u e Mazda 

626. 

The S t a t e f u r t h e r p r e s e n t e d e v i d e n c e , t h a t on, M a r c h 9, 

2001, V a u n z c e a J e m i s o n h a d t r a v e l e d f r o m C l e v e l a n d , O h i o , t o 

B i r m i n g h a m f o r a w e d d i n g ; t h a t V a u n z c e a t r i e d t o t e l e p h o n e 

D o t t y and C h e r e a a r o u n d 11:00 p.m. on M a r c h 9, 2001, b u t she 

was n o t a b l e t o r e a c h t h e m ; t h a t V a u n z c e a was a l s o u n a b l e t o 

r e a c h them on S a t u r d a y o r S u n d a y ; t h a t D o t t y and C h e r e a knew 

t h a t V a u n z c e a was g o i n g t o be i n A l a b a m a ; and t h a t V a u n z c e a 

h a d h a d p l a n s t o v i s i t D o t t y and C h e r e a . 
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The S t a t e a d d i t i o n a l l y p r e s e n t e d e v i d e n c e t h a t D o t t y and 

C h e r e a were n o t a t c h u r c h on Sunday, M a r c h 11, 2 0 0 1 ; t h a t 

M a n u e l S m i t h h a d t r i e d t o t e l e p h o n e D o t t y and C h e r e a on 

S u n d a y ; and t h a t S m i t h was n o t a b l e t o r e a c h them. A r o u n d 

11:00 p.m. on M a r c h 11, 2001, Adam M u r r e l l t e l e p h o n e d t h e 

S y l a c a u g a P o l i c e D e p a r t m e n t , g a v e them t h e a d d r e s s f o r C h e r e a 

and D o t t y , and s a i d t h a t C h e r e a and h e r m o t h e r m i g h t have been 

k i l l e d t h e r e ; t h a t l a w e n f o r c e m e n t o f f i c e r s went t o t h e home, 

e n t e r e d t h e r e s i d e n c e , a nd f o u n d t h e b o d i e s o f C h e r e a and 

D o t t y ; t h a t D o t t y ' s a n k l e s and hands were bound w i t h d u c t t a p e 

and g r e e n " C h r i s t m a s " t a p e ; t h a t a c a r d b o a r d r o l l was a t t a c h e d 

t o t h e g r e e n " C h r i s t m a s " t a p e ; and t h a t Brown's f i n g e r p r i n t s 

were on t h e c a r d b o a r d r o l l . 

B rown and C h e r e a ' s d a u g h t e r , T.S., t e s t i f i e d t h a t , t h e 

l a s t t i m e she saw h e r m o t h e r , she h a d been s l e e p i n g i n h e r 

r o o m ; t h a t h e r m o t h e r and Brown were f u s s i n g a nd woke h e r u p ; 

t h a t h e r m o t h e r and Brown were b o t h s c r e a m i n g ; t h a t she g o t up 

and p e e p e d o u t h e r d o o r ; t h a t she saw h e r m o t h e r l y i n g on t h e 

f l o o r ; t h a t h e r m o t h e r ' s e y e s were c l o s e d , a nd she h a d b l o o d 

on h e r c h e s t ; t h a t Brown was s t a n d i n g o v e r h e r m o t h e r ; and 

t h a t she g o t b a c k i n t o b e d and went t o s l e e p . 
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The S t a t e p r e s e n t e d e v i d e n c e t h a t Brown was s u b s e q u e n t l y 

l o c a t e d i n C l e v e l a n d , O h i o ; t h a t Brown was i n v o l v e d i n a 

s t a n d o f f w i t h C l e v e l a n d l a w e n f o r c e m e n t o f f i c e r s ; t h a t t h e 

s t a n d o f f l a s t e d a p p r o x i m a t e l y t w e n t y - f o u r h o u r s ; and t h a t 

Brown l e f t t h e a p a r t m e n t i n w h i c h he was l o c a t e d o n l y a f t e r 

numerous c a n i s t e r s o f a c h e m i c a l a g e n t h a d been f i r e d i n t o t h e 

a p a r t m e n t . C h e r e a ' s b l u e Mazda was l o c a t e d a s h o r t d i s t a n c e 

f r o m t h e a r e a where Brown h a d b a r r i c a d e d h i m s e l f , a n d l a w 

e n f o r c e m e n t o f f i c e r s f o u n d a c h e c k b o o k t h a t b e l o n g e d t o C h e r e a 

i n t h e v e h i c l e . F i n a l l y , F.S., T.S., and K.S. were a l s o 

l o c a t e d i n C l e v e l a n d . 

Thus, t h e e v i d e n c e as t o Brown's g u i l t was o v e r w h e l m i n g . 

A f t e r r e v i e w i n g t h e e n t i r e r e c o r d as a w h o l e , " i s i t c l e a r 

b e y o n d a r e a s o n a b l e d o u b t t h a t t h e j u r y w o u l d have r e t u r n e d a 

v e r d i c t o f g u i l t y " even w i t h o u t t h e a d m i s s i o n o f W a s h i n g t o n ' s 

s t a t e m e n t t o Mobbs. U n i t e d S t a t e s v. H a s t i n g , 461 U.S. 499, 

510, 103 S. C t . 1974, 76 L. Ed. 2d 96 ( 1 9 8 3 ) . See a l s o  

Chapman v. C a l i f o r n i a , 386 U.S. 18, 87 S. C t . 824, 17 L. Ed. 

2d 705 ( 1 9 6 7 ) . Under t h e s e c i r c u m s t a n c e s , a ny e r r o r i n t h e 

a d m i s s i o n o f W a s h i n g t o n ' s s t a t e m e n t t o Mobbs was h a r m l e s s . 

See R u l e 45, A l a . R. App. P. 
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5. 

Brown f u r t h e r a s s e r t s t h a t t h e S t a t e i m p r o p e r l y r e f e r r e d 

t o n o t e s a b o u t W a s h i n g t o n ' s s t a t e m e n t t o Mobbs. S p e c i f i c a l l y , 

he a p p e a r s t o a l l e g e t h a t t h e S t a t e a s s e r t e d t h a t Mobbs h a d 

made t h e n o t e s ; t h a t t h e n o t e s were a c t u a l l y c r e a t e d b y an 

u n i d e n t i f i e d a u t h o r ; t h a t t h e n o t e s c o n s t i t u t e d i n a d m i s s i b l e 

t r i p l e h e a r s a y ; and t h a t t h e S t a t e i m p r o p e r l y r e f e r r e d t o t h e 

n o t e s i n t h e p r e s e n c e o f t h e j u r y . Brown d i d n o t o b j e c t t o 

t h e S t a t e ' s r e f e r e n c e s a b o u t t h e n o t e s . T h e r e f o r e , we r e v i e w 

t h i s i s s u e f o r p l a i n e r r o r . See R u l e 45A, A l a . R. App. P. 

I n t h i s c a s e , t h e n o t e s were n o t i n t r o d u c e d i n t o 

e v i d e n c e . R a t h e r , t h e S t a t e r e f e r r e d t o t h e n o t e s when t h e 

d e f e n s e o r i g i n a l l y a s s e r t e d t h a t i t d i d n o t have a c o p y o f any 

s t a t e m e n t W a s h i n g t o n made t o Mobbs. A l s o , t h e p a r t i e s 

r e f e r r e d t o t h e n o t e s when t h e t r i a l c o u r t was d e t e r m i n i n g t h e 

a d m i s s i b i l i t y o f t h e s t a t e m e n t . T h e r e f o r e , t h e p r o s e c u t o r ' s 

r e f e r e n c e t o t h e n o t e s d i d n o t c o n s t i t u t e i n a d m i s s i b l e t r i p l e 

h e a r s a y . M o r e o v e r , t o t h e e x t e n t Brown i s a g a i n c h a l l e n g i n g 

t h e a d m i s s i o n o f W a s h i n g t o n ' s s t a t e m e n t t o Mobbs, as we f o u n d 

i n P a r t I . A . 4 . , any e r r o r i n t h e a d m i s s i o n o f t h a t s t a t e m e n t 
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was h a r m l e s s . T h e r e f o r e , Brown i s n o t e n t i t l e d t o r e l i e f i n 

t h i s r e g a r d . 

Brown a l s o c o n t e n d s t h a t t h e t r i a l c o u r t e r r o n e o u s l y 

a l l o w e d M a n u e l S m i t h t o t e s t i f y a b o u t h i s a l l e g e d a b u s e o f 

C h e r e a . S p e c i f i c a l l y , he a s s e r t s t h a t t h e t e s t i m o n y a b o u t t h e 

abuse c o n s t i t u t e d i n a d m i s s i b l e h e a r s a y a n d i m p r o p e r c h a r a c t e r 

e v i d e n c e p u r s u a n t t o R u l e 4 0 4 ( b ) , A l a . R. E v i d . Brown d i d n o t 

r a i s e h i s argument t h a t t h e t e s t i m o n y c o n s t i t u t e d i m p r o p e r 

e v i d e n c e b e f o r e t h e t r i a l c o u r t . T h e r e f o r e , we r e v i e w t h a t 

c o n t e n t i o n f o r p l a i n e r r o r . See R u l e 45A, A l a . R. App. P. 

D u r i n g d e f e n s e c o u n s e l ' s c r o s s - e x a m i n a t i o n o f S m i t h , t h e 

f o l l o w i n g o c c u r r e d : 

"[DEFENSE COUNSEL:] Do you r e c a l l g i v i n g a 
s t a t e m e n t t o M i k e S m i t h b a c k , i t l o o k s l i k e t h e 2 1 s t 
o f M a r c h o f 2001, where you s a t down and you were 
t a l k i n g t o M i k e S m i t h ? 

"[SMITH:] I ' v e t a l k e d t o h i m on s e v e r a l 
o c c a s i o n s , y e s , s i r . 

"[DEFENSE COUNSEL:] W e l l , t h i s w o u l d have b 
r i g h t a f t e r t h e l a d i e s were f o u n d i n t h e house 

been 
o r 

s h o r t l y t h e r e a f t e r . And a t t h e t i m e , t h e y a s k e d you 
t h i s o r t h i s i n s u b s t a n c e , s o m e t h i n g a b o u t Mr. Brown 
g o i n g b a c k t o C l e v e l a n d . You s a i d he went b a c k t o 
C l e v e l a n d t w i c e . He g o t some money. And you s a i d 
C h e r e a was mad a n d t a l k e d t o y o u r w i f e . I g u e s s 
t h a t ' s S h i r l e y . And t h e y a s k e d t h e q u e s t i o n o r M i k e 
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S m i t h a s k e d t h e q u e s t i o n , ' D i d she e v e r m e n t i o n any 
k i n d o f v i o l e n c e o r a n y t h i n g ? ' And you s a i d 'To me, 
n o . ' Do you r e c a l l t h a t ? 

"[SMITH:] I'm s o r r y . Say i t a g a i n , s i r . 

"[DEFENSE COUNSEL:] He a s k e d you t h e q u e s t i o n 
t h a t ' s h e , ' I'm t a k i n g t h a t as C h e r e a , e v e r 
m e n t i o n e d any k i n d o f v i o l e n c e o r a n y t h i n g , a n d you 
a n s w e r e d 'To me, no.' T h a t ' s what you t o l d M i k e 
S m i t h ? 

"[SMITH:] She d i d n ' t . 

"[DEFENSE COUNSEL:] And you t h e n s a i d , 'I'm 
s u r e she m e n t i o n e d some s t u f f t o my w i f e . She 
d i d n ' t m e n t i o n i t t o me a t a l l . ' I s t h a t r i g h t o r 
w r o n g ? 

"[SMITH:] She d i d n ' t t a l k t o me a b o u t t h e 
v i o l e n c e . " 

(R. 364-66.) S u b s e q u e n t l y , d u r i n g t h e S t a t e ' s r e d i r e c t 

e x a m i n a t i o n o f S m i t h , t h e f o l l o w i n g o c c u r r e d : 

"[PROSECUTOR:] P a s t o r S m i t h , [ d e f e n s e c o u n s e l ] 
was a s k i n g you w h e t h e r C h e r e a h a d c o n f i d e d i n you 
a b o u t any p r i o r d o m e s t i c v i o l e n c e , and you i n d i c a t e d 
t h a t she h a d n o t . Had she c o n f i d e d t h a t i n y o u r 
w i f e ? 

"[DEFENSE COUNSEL:] I o b j e c t t o t h a t , J u d g e . 

"[PROSECUTOR:] J u d g e , h e ' s o p e n e d t h e d o o r and 
a s k e d t h e q u e s t i o n s . 

"[DEFENSE COUNSEL:] T h a t w o u l d be h e a r s a y , 
a n y t h i n g h i s w i f e -¬

"[PROSECUTOR:] He a s k e d t h e q u e s t i o n . We 
d i d n ' t go i n t o i t . 
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"THE COURT: You c a n answer t h e q u e s t i o n . Go 
ahe a d . 

"[SMITH:] Y e s , ma'am. 

"[PROSECUTOR:] On s e v e r a l o c c a s i o n s ? 

"[SMITH:] Many o c c a s i o n s . " 

(R. 368.) 

"When one p a r t y opens t h e d o o r t o o t h e r w i s e 
i n a d m i s s i b l e e v i d e n c e , t h e d o c t r i n e o f ' c u r a t i v e 
a d m i s s i b i l i t y ' p r o v i d e s t h e o p p o s i n g p a r t y w i t h ' t h e 
r i g h t t o r e b u t s u c h e v i d e n c e w i t h o t h e r i l l e g a l 
e v i d e n c e . ' M c E l r o y ' s A l a b a m a E v i d e n c e , § 14.01, p. 
49 ( 5 t h e d . 1 9 9 6 ) . ' [ T ] h e l a w [ i s ] t h a t e v e n t h o u g h 
a p a r t y i n t r o d u c e s e v i d e n c e t h a t may be i m m a t e r i a l 
o r i l l e g a l , h i s o p p o n e n t has t h e r i g h t t o r e b u t s u c h 
e v i d e n c e and t h i s r i g h t i s u n c o n d i t i o n a l . ' C l a r k v.  
S t a t e , 54 A l a . App. 183, 186, 306 So. 2d 51, 54 
( 1 9 7 4 ) . '"A p a r t y who has b r o u g h t o u t e v i d e n c e on 
a c e r t a i n s u b j e c t h a s no v a l i d c o m p l a i n t as t o t h e 
t r i a l c o u r t ' s a c t i o n i n a l l o w i n g h i s o p p o n e n t o r 
a d v e r s a r y t o i n t r o d u c e e v i d e n c e on t h e same 
s u b j e c t . " ' H u b b a r d v. S t a t e , 471 So. 2d 497, 499 
( A l a . C r i m . App. 1984) ( q u o t i n g Brown v. S t a t e , 392 
So. 2d 1248, 1260 ( A l a . C r i m . App. 1 9 8 0 ) , c e r t . 
d e n i e d , 392 So. 2d 1266 ( A l a . 1 9 8 1 ) ) . " 

Ex p a r t e D.L.H., 806 So. 2d 1190, 1193 ( A l a . 2 0 0 1 ) . 

I n t h i s c a s e , d u r i n g i t s d i r e c t e x a m i n a t i o n , t h e S t a t e 

d i d n o t q u e s t i o n S m i t h r e g a r d i n g any a l l e g a t i o n s o f p r i o r 

a b use C h e r e a may have made t o h i m o r t o h i s w i f e . R a t h e r , 

d e f e n s e c o u n s e l r a i s e d t h i s i s s u e d u r i n g i t s c r o s s - e x a m i n a t i o n 

o f S m i t h a n d b r o u g h t o u t S m i t h ' s s t a t e m e n t t o l a w e n f o r c e m e n t 
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o f f i c e r s t h a t he was s u r e C h e r e a h a d m e n t i o n e d p r i o r a buse t o 

h i s w i f e . On r e d i r e c t , t h e S t a t e d i d n o t e l i c i t any s p e c i f i c 

d e t a i l s r e g a r d i n g t h o s e a l l e g a t i o n s . R a t h e r , t h e S t a t e m e r e l y 

c l a r i f i e d t h e t e s t i m o n y e l i c i t e d by t h e d e f e n s e . B a s e d on i t s 

c r o s s - e x a m i n a t i o n o f S m i t h , t h e d e f e n s e o p e n e d t h e d o o r t o 

e v i d e n c e r e g a r d i n g p r i o r a l l e g a t i o n s o f abuse t h e v i c t i m made 

t o S m i t h ' s w i f e . T h e r e f o r e , we do n o t f i n d t h a t t h e r e was any 

p l a i n e r r o r i n t h i s r e g a r d . See R u l e 45A, A l a . R. App. P. 

I I . 

Brown's s e c o n d argument i s t h a t t h e t r i a l c o u r t 

e r r o n e o u s l y a l l o w e d T.S. t o t e s t i f y a t t r i a l . 

A. 

I n i t i a l l y , Brown c o n t e n d s t h a t T.S. was n o t c o m p e t e n t t o 

t e s t i f y b a s e d on h e r age a t t h e t i m e o f t h e o f f e n s e and t h e 

l e n g t h o f t i m e b e t w e e n t h e m u r d e r s and t r i a l a nd t h a t t h e 

t r i a l c o u r t s h o u l d have c o n d u c t e d a more e x t e n s i v e v o i r d i r e 

o f T.S. and t e s t e d t h e r e l i a b i l i t y o f h e r memory. Brown d i d 

n o t p r e s e n t any o f t h e s e a r g u m e n t s t o t h e t r i a l c o u r t . 

T h e r e f o r e , we r e v i e w them f o r p l a i n e r r o r . See R u l e 45A, A l a . 

R. App. P. 

" E v e r y p e r s o n i s c o m p e t e n t t o be a w i t n e s s 
e x c e p t as o t h e r w i s e p r o v i d e d i n t h e s e r u l e s . " 

35 



CR-07-1332 

R u l e 601, A l a . R. E v i d . 

" [ R u l e 601] a c k n o w l e d g e s t h e p r e v a i l i n g s e n t i m e n t 
t h a t v e r y few p e r s o n s a r e i n c a p a b l e o f g i v i n g 
t e s t i m o n y u s e f u l t o t h e t r i e r o f f a c t a nd t h a t t h e 
h i s t o r i c g r o u n d s o f i n c o m p e t e n c y -- m e n t a l 
i n c a p a c i t y , c o n v i c t i o n , e t c . -- s h o u l d go t o t h e 
c r e d i b i l i t y o f t h e w i t n e s s and t h e w e i g h t t h e t r i e r 
o f f a c t g i v e s t o t h e w i t n e s s ' s t e s t i m o n y . See H. 
W e i h o f e n , T e s t i m o n i a l Competence and C r e d i b i l i t y , 34 
Geo. Wash. L. Rev. 53 ( 1 9 6 5 ) ; E. C l e a r y , M c C o r m i c k  
on E v i d e n c e § 71 (3d e d . 1984) ( r e f e r r i n g t o r u l e s 
o f i n c o m p e t e n c y as ' s e r i o u s o b s t r u c t i o n s t o t h e 
a s c e r t a i n m e n t o f t r u t h ' ) ; C. M u e l l e r & L. 
K i r k p a t r i c k , 3 F e d e r a l E v i d e n c e § 232 (2d e d . 1 9 9 4 ) ; 
Comment, The M e n t a l l y D e f i c i e n t W i t n e s s : The D e a t h  
o f I n c o m p e t e n c y , 14 Law & P s y c h o l . Rev. 106 ( 1 9 9 0 ) . 

"  

" W h i l e R u l e 601 i m p o s e s no r e q u i r e m e n t o f 
t e s t i m o n i a l c o m p e t e n c y , i t p r o v i d e s t h a t 
i n c o m p e t e n c y may a r i s e 'as o t h e r w i s e p r o v i d e d i n 
t h e s e r u l e s . ' B o t h a c a d e m i c w r i t i n g s and j u d i c i a l 
o p i n i o n s s u g g e s t t h a t t h i s p r o v i s i o n v e s t s i n t h e 
t r i a l c o u r t t h e d i s c r e t i o n t o p r e c l u d e a w i t n e s s 
f r o m t e s t i f y i n g i n e x t r a o r d i n a r y c i r c u m s t a n c e s when 
t h e w i t n e s s p o s s e s s e s some s i g n i f i c a n t t e s t i m o n i a l 
d e f i c i e n c y . T h a t d i s c r e t i o n i s s a i d t o a r i s e when 
t h e w i t n e s s ' s d e f i c i e n c y r e n d e r s t h e t e s t i m o n y 
i n a d m i s s i b l e b e c a u s e o f i t s b e i n g i r r e l e v a n t ( R u l e 
401) o r t o o p r e j u d i c i a l ( R u l e 4 0 3 ) , o r when t h e 
w i t n e s s i s w i t h o u t p e r s o n a l k n o w l e d g e ( R u l e 602) o r 
i s u n a b l e t o u n d e r s t a n d t h e o b l i g a t i o n t o t e l l t h e 
t r u t h ( R u l e 6 0 3 ) . See, e.g., U n i t e d S t a t e s v.  
R a m i r e z , 871 F.2d 582 ( 6 t h C i r . ) , c e r t . d e n i e d , 493 
U.S. 841 ( 1 9 8 9 ) ; U n i t e d S t a t e s v. Odum, 736 F.2d 104 
( 4 t h C i r . 1 9 8 4 ) ; U n i t e d S t a t e s v. L i g h t l y , 677 F.2d 
1027 ( 4 t h C i r . 1 9 8 2 ) ; S t a t e v. F u l t o n , 742 P.2d 1208 
(Ut a h 1 9 8 7 ) , c e r t . d e n i e d , 484 U.S. 1044 ( 1 9 8 8 ) . See 
a l s o J . W e i n s t e i n & M. B e r g e r , W e i n s t e i n ' s E v i d e n c e 
5 6 0 1 [ 0 4 ] , a t 601-27 ( 1 9 9 0 ) . I t s h o u l d be n o t e d , 
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h o w e v e r , t h a t t h e s u g g e s t i o n o f t h e s e a u t h o r i t i e s 
e x c e e d s t h e i r r e a l i t y i n t e r m s o f w i t n e s s e s a c t u a l l y 
e x c l u d e d by t h e c o u r t s . I n d e e d , as one a u t h o r has 
o b s e r v e d , an a n a l y s i s o f t h e d e c i d e d c a s e s r e v e a l s 
t h a t t h e a p p l i c a t i o n o f R u l e 601 i s ' c l o s e r t o an 
i r r e b u t t a b l e p r e s u m p t i o n o f c o m p e t e n c y f o r e v e r y 
w i t n e s s . ' Comment, The M e n t a l l y D e f i c i e n t W i t n e s s :  
The D e a t h o f I n c o m p e t e n c y , 14 Law & P s y c h o l . Rev. 
106, 114 ( 1 9 9 0 ) . The b e g i n n i n g p r e m i s e r e m a i n s : a l l 
w i t n e s s e s a r e c o m p e t e n t a n d any t e s t i m o n i a l 
d e f i c i e n c y goes t o w e i g h t r a t h e r t h a n a d m i s s i b i l i t y . 
See F. W e i s s e n b e r g e r , W e i s s e n b e r g e r ' s F e d e r a l  
E v i d e n c e § 601.2, a t 181 ( 1 9 8 7 ) ; 3 D. L o u i s e l l & C. 
M u e l l e r , F e d e r a l E v i d e n c e § 252 ( 1 9 7 9 ) . Compare 
U n i t e d S t a t e s v. Van M e e r b e k e , 548 F.2d 415 (2d C i r . 
1 9 7 6 ) , c e r t . d e n i e d , 430 U.S. 974 ( 1 9 7 7 ) . " 

R u l e 601, A l a . R. E v i d . , A d v i s o r y C o m m i t t e e ' s N o t e s . F i n a l l y , 

t h i s c o u r t has a d d r e s s e d t h e c o m p e t e n c y o f a c h i l d w i t n e s s as 

f o l l o w s : 

"The a p p e l l a n t n e x t c o n t e n d s t h a t t h e t r i a l 
c o u r t e r r e d i n a l l o w i n g t h e a p p e l l a n t ' s 
s e v e n - y e a r - o l d s o n t o t e s t i f y a t t r i a l . The 
a p p e l l a n t c o n t e n d s t h a t he was n o t c o m p e t e n t t o t a k e 
t h e w i t n e s s s t a n d b e c a u s e o f h i s age. 'There i s no 
age a t w h i c h c o m p e t e n c y i s p r e s u m e d . A f o u r - y e a r 
o l d c a n t e s t i f y i n c a s e s o t h e r t h a n s e x u a l abuse o r 
s e x u a l e x p l o i t a t i o n i f he o r she has f i r s t b een 
d e t e r m i n e d t o be c o m p e t e n t . ' P r i c e v. S t a t e , 590 
So. 2d 381, 382 ( A l a . C r . A p p . ) , a f f ' d , 590 So. 2d 
383 ( A l a . 1 9 9 1 ) . 

" I n t h e p r e s e n t c a s e t h e t r i a l c o u r t q u e s t i o n e d 
t h e c h i l d b e f o r e he was a l l o w e d t o t e s t i f y . I t 
a p p e a r s f r o m t h e r e c o r d t h a t t h e c h i l d was v e r y 
a r t i c u l a t e f o r a s e v e n - y e a r - o l d . I n f a c t t h e r e was 
no o b j e c t i o n t o h i s t e s t i m o n y d u r i n g t h e t r i a l . We 
f i n d no e r r o r i n t h e t r i a l c o u r t ' s a c c e p t a n c e o f t h e 
c h i l d as a c o m p e t e n t w i t n e s s . C o l e v. S t a t e , 443 

37 



CR-07-1332 

So. 2d 1386 ( A l a . C r . App. 1 9 8 3 ) ; M i l l e r v. S t a t e , 
391 So. 2d 1102 ( A l a . C r . App. 1 9 8 0 ) . " 

S t e w a r t v. S t a t e , 601 So. 3d 491, 503 ( A l a . C r i m . App. 1 9 9 2 ) , 

o v e r r u l e d on o t h e r g r o u n d s by Ex p a r t e G e n t r y , 689 So. 2d 916 

( A l a . 1 9 9 6 ) . 

I n t h i s c a s e , t h e t r i a l c o u r t a s c e r t a i n e d t h a t T.S. was 

e l e v e n y e a r s o l d and i n t h e s i x t h g r a d e a t t h e t i m e o f t r i a l . 

I t a l s o a s c e r t a i n e d t h a t T.S. u n d e r s t o o d t h a t she h a d b e e n 

c a l l e d t o t e s t i f y and t h a t i t was o f u t m o s t i m p o r t a n c e t h a t 

she t e l l t h e t r u t h . F i n a l l y , t h e t r i a l c o u r t a s c e r t a i n e d t h a t 

T.S. went t o Sunday s c h o o l and c h u r c h ; t h a t she h a d l e a r n e d 

a b o u t b e i n g h o n e s t and t r u t h f u l ; t h a t she knew i t w o u l d be 

r i g h t f o r h e r t o t e s t i f y t r u t h f u l l y ; t h a t she c o u l d g e t i n t o 

t r o u b l e i f she d i d n o t t e l l t h e t r u t h ; and t h a t , i f p e r m i t t e d 

t o t e s t i f y , she w o u l d t e l l t h e t r u t h . F o r t h e s e r e a s o n s , t h e 

t r i a l c o u r t a d e q u a t e l y e s t a b l i s h e d t h a t T.S. was c o m p e t e n t t o 

t e s t i f y . T.S.'s age a t t h e t i m e o f t h e m u r d e r s , t h e l e n g t h o f 

t i m e b e t w e e n t h e m u r d e r s and t h e t r i a l , and t h e r e l i a b i l i t y o f 

T.S.'s memory were c o n s i d e r a t i o n s t h a t went t o t h e w e i g h t o f 

h e r t e s t i m o n y r a t h e r t h a n i t s a d m i s s i b i l i t y . T h e r e f o r e , we do 

n o t f i n d t h a t t h e r e was any e r r o r , p l a i n o r o t h e r w i s e , i n t h i s 

r e g a r d . See R u l e 45A, A l a . R. App. P. 
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Brown a l s o c o n t e n d s t h a t t h a t t h e t r i a l c o u r t 

i m p e r m i s s i b l y i n d i c a t e d i t s f a v o r o f T.S.'s t e s t i m o n y d u r i n g 

i t s v o i r d i r e e x a m i n a t i o n o f T.S. S p e c i f i c a l l y , he a s s e r t s 

t h a t " [ t ] h e c o u r t ' s g e n t l e q u e s t i o n i n g e m p h a s i z e d t h a t [T.S.] 

was a c h u r c h g o i n g c h i l d who u n d e r s t o o d r i g h t f r o m wrong." 

(Brown's b r i e f a t p. 55.) Brown d i d n o t p r e s e n t t h i s argument 

t o t h e t r i a l c o u r t . T h e r e f o r e , we r e v i e w i t f o r p l a i n e r r o r . 

See R u l e 45A, A l a . R. App. P. 

I n Long v. S t a t e , 611 So. 2d 443, 445 ( A l a . C r i m . App. 

1 9 9 2 ) , t h i s c o u r t a d d r e s s e d t h e q u e s t i o n i n g o f a c h i l d v i c t i m 

i n f r o n t o f t h e j u r y as f o l l o w s : 

"Long c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g 
h i s m o t i o n f o r m i s t r i a l on t h e g r o u n d t h a t t h e c o u r t 
e x a m i n e d t h e v i c t i m i n f r o n t o f t h e j u r y t o 
d e t e r m i n e h i s c a p a c i t y t o t e s t i f y b e f o r e t h e S t a t e ' s 
e x a m i n a t i o n o f t h e v i c t i m . 

" T h i s c o u r t has c o n s i s t e n t l y h e l d t h a t t h e t r i a l 
c o u r t has c o n s i d e r a b l e d i s c r e t i o n i n t h e c o n d u c t o f 
a t r i a l , a nd u n l e s s c l e a r l y a b u s e d , i t s d e c i s i o n i n 
e x e r c i s i n g t h a t d i s c r e t i o n w i l l n o t be o v e r t u r n e d on 
a p p e a l . B u r k e t t v. S t a t e , 439 So. 2d 737 ( A l a . 
C r i m . App. 1 9 8 3 ) . 

" I n t h e i n s t a n t c a s e , t h e r e i s n o t h i n g i n t h e 
r e c o r d t o s u p p o r t a f i n d i n g t h a t t h e t r i a l c o u r t 
c l e a r l y a b u s e d i t s d i s c r e t i o n i n q u e s t i o n i n g t h e 
v i c t i m i n f r o n t o f t h e j u r y b e f o r e t h e S t a t e ' s 
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e x a m i n a t i o n o f t h e v i c t i m , and t h e c o u r t ' s q u e s t i o n s 
t o t h e v i c t i m d i d n o t i n any manner i n d i c a t e f a v o r 
o r d i s f a v o r t o w a r d t h e w i t n e s s . The t r i a l c o u r t 
t h e r e f o r e p r o p e r l y d e n i e d L ong's m o t i o n f o r m i s t r i a l 
on t h i s g r o u n d . " 

I n t h i s c a s e , t h e t r i a l c o u r t q u e s t i o n e d T.S. i n a manner 

t o p u t h e r a t e a s e . A l s o , t h e t r i a l c o u r t q u e s t i o n e d T.S. 

r e g a r d i n g t h e f a c t t h a t she went t o c h u r c h and Sunday s c h o o l 

t o d e t e r m i n e T.S.'s a b i l i t y t o u n d e r s t a n d t h e o a t h and h e r 

a b i l i t y t o u n d e r s t a n d t h e i m p o r t a n c e o f t e l l i n g t h e t r u t h . 

However, t h e t r i a l c o u r t ' s q u e s t i o n i n g o f T.S. d i d n o t 

i n d i c a t e any f a v o r o r d i s f a v o r t o w a r d T.S. T h e r e f o r e , we do 

n o t f i n d t h a t t h e r e was any e r r o r , p l a i n o r o t h e r w i s e , i n t h i s 

r e g a r d . See R u l e 45A, A l a . R. App. P. 

I I I . 

Brown's t h i r d a rgument i s t h a t t h e t r i a l c o u r t s h o u l d 

have d i s m i s s e d t h e i n d i c t m e n t a g a i n s t h i m b a s e d on a d e n i a l o f 

h i s r i g h t t o a s p e e d y t r i a l . He r a i s e s t h i s argument f o r t h e 

f i r s t t i m e on a p p e a l . T h e r e f o r e , we r e v i e w t h i s a rgument f o r 

p l a i n e r r o r . See R u l e 45A, A l a . R. App. P. I n B a r k e r v.  

Wingo, 407 U.S. 514, 92 S. C t . 2182, 33 L. Ed. 2d 101 ( 1 9 7 2 ) , 

t h e U n i t e d S t a t e s Supreme C o u r t s e t f o r t h t h e f o l l o w i n g 

f a c t o r s t h a t must be w e i g h e d when r e v i e w i n g a s p e e d y t r i a l 
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c l a i m : (1) t h e l e n g t h o f t h e d e l a y ; (2) t h e r e a s o n f o r t h e 

d e l a y ; (3) t h e a c c u s e d ' s a s s e r t i o n o f h i s r i g h t t o a s p e e d y 

t r i a l ; a nd (4) t h e d e g r e e o f p r e j u d i c e t h e a c c u s e d s u f f e r e d 

due t o t h e d e l a y . I n Ex p a r t e W a l k e r , 928 So. 2d 259 ( A l a . 

2 0 0 5 ) , t h e A l a b a m a Supreme C o u r t p r o v i d e d g u i d a n c e as t o t h e 

p r o p e r a p p l i c a t i o n o f t h o s e f a c t o r s . 

The p e r t i n e n t d a t e s and e v e n t s i n t h i s c a s e a r e as 

f o l l o w s : 

M a r c h 11, 2001 Law e n f o r c e m e n t o f f i c e r s 
d i s c o v e r e d t h e b o d i e s o f 
D o t t y and C h e r e a J e m i s o n . 

M a r c h 13, 2001 Brown was t a k e n i n t o c u s t o d y 
by t h e C l e v e l a n d P o l i c e SWAT 
U n i t . 

June 28, 2001 Brown was i n d i c t e d f o r t h r e e 
c o u n t s o f c a p i t a l m urder f o r 
t h e k i l l i n g s o f D o t t y and 
C h e r e a . 

June 29, 2001 B r o w n m a d e a n i n i t i a l 
a p p e a r a n c e i n t h e T a l l a d e g a 
D i s t r i c t C o u r t . 

J u l y 10, 2001 J e b F a n n i n a n d B i l l 
W i l l i n g h a m were a p p o i n t e d t o 
r e p r e s e n t Brown. 

J u l y 16, 2001 Brown was a r r a i g n e d . The 
S t a t e f i l e d a m o t i o n f o r 
d i s c o v e r y . 

41 



CR-07-1332 

A u g u s t 29, 2001 B r o w n f i l e d a r e q u e s t f o r 
p r o d u c t i o n by t h e S t a t e . 

F e b r u a r y 4, 2002 The c a s e c a l l e d f o r a s t a t u s 
c a l l a nd, on Brown's m o t i o n , 
t h e t r i a l c o u r t c o n t i n u e d 
t h e c a s e t o t h e M a r c h 4, 
2002, C r i m i n a l S t a t u s C a l l 
D o c k e t . 

M a r c h 28, 2002 

June 19, 2002 

The d e f e n s e f i l e d a m o t i o n 
f o r a c o u r t - o r d e r e d m e n t a l 
e x a m i n a t i o n o f Brown. 

The t r i a l c o u r t o r d e r e d a 
m e n t a l e x a m i n a t i o n t o 
d e t e r m i n e Brown's m e n t a l 
c o n d i t i o n t o s t a n d t r i a l 
a n d / o r t o e v a l u a t e h i s 
m e n t a l s t a t e a t t h e t i m e o f 
t h e o f f e n s e . 

November 6, 2002 

J a n u a r y 21, 2003 

J a n u a r y 31, 2003 

M a r c h 3, 2003 

A p r i l 7, 2003 

Dr. G l e n K i n g , a c e r t i f i e d 
f o r e n s i c e x a m i n e r , f i l e d h i s 
f o r e n s i c e v a l u a t i o n r e p o r t . 

B r o w n f i l e d a " M o t i o n f o r 
Funds f o r E x p e r t P s y c h i a t r i c 
and P s y c h o l o g i c A s s i s t a n c e . " 

T h e t r i a l c o u r t g r a n t e d 
Brown's " M o t i o n f o r Funds 
f o r E x p e r t P s y c h i a t r i c a n d 
P s y c h o l o g i c a l A s s i s t a n c e . " 

F a n n i n a n d W i l l i n g h a m f i l e d 
a m o t i o n t o w i t h d r a w as 
c o u n s e l o f r e c o r d . 

F a n n i n g a n d W i l l i n g h a m 
w i t h d r e w t h e i r m o t i o n t o 
w i t h d r a w . 
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May 5, 2003 B r o w n f i l e d a " M o t i o n f o r 
Funds t o H i r e an E x p e r t t o 
A s s i s t i n G u i l t Phase 
I n v e s t i g a t i o n o f C a s e . " 

May 7, 2003 T h e t r i a l c o u r t g r a n t e d 
Brown's m o t i o n f o r f u n d s t o 
h i r e an e x p e r t s u b j e c t t o 
t h e d e f e n s e s u b m i t t i n g 
a n t i c i p a t e d c o s t s . 

May 28, 2 003 The t r i a l c o u r t e n t e r e d an 
o r d e r a l l o w i n g Brown t o h i r e 
D r . M a r i a n n e G. R o s e n z w e i g 
as a p s y c h i a t r i c and 
p s y c h o l o g i c a l e x p e r t . 

J u n e 17, 2003 an The t r i a l c o u r t e n t e r e d 
o r d e r t h a t p r o v i d e d Brown 
f u n d s t o h i r e a p r i v a t e 
i n v e s t i g a t o r . 

O c t o b e r 30, 2004 B r o w n f i l e d a " M o t i o n f o r 
Funds f o r I n v e s t i g a t i o n " 
r e q u e s t i n g t h e f u n d s t o 
e m p l o y a m i t i g a t i o n e x p e r t . 
The t r i a l c o u r t g r a n t e d t h e 
m o t i o n a n d a l l o w e d Brown t o 
e m p l o y L u c i a P e n l a n d as a 
m i t i g a t i o n i n v e s t i g a t o r . 

A p r i l 19, 2004 The t r i a l c o u r t s e t a s t a t u s 
c o n f e r e n c e f o r S e p t e m b e r 2, 
2004. 

May 17, 2004 The c a s e was h e a r d on t h e 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e A u g u s t 16, 
2004, C r i m i n a l S t a t u s C a l l 
D o c k e t . 
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May 27, 2004 The t r i a l c o u r t e n t e r e d an 
o r d e r t o t r a n s p o r t Brown t o 
t h e c r i m e s c e n e . 

June 24, 2004 B r o w n f i l e d a " M o t i o n f o r 
F u n d s f o r 
N e u r o p s y c h o l o g i s t . " 

S e p t e m b e r 2, 2004 The t r i a l c o u r t c o n d u c t e d a 
s t a t u s c o n f e r e n c e . 

S e p t e m b e r 13, 2004 The t r i a l c o u r t e n t e r e d i t s 
" C o u r t F i n d i n g s a t S t a t u s 
C o n f e r e n c e " f r o m t h e 
S e p t e m b e r 2, 2004, s t a t u s 
c o n f e r e n c e . The t r i a l c o u r t 
o r d e r e d t h e d e f e n s e t o 
p r o v i d e c o p i e s o f t h e r e p o r t 
p r e p a r e d b y R o s e n z w e i g t o 
t h e S t a t e and o r d e r e d t h a t 
t h e S t a t e p r o v i d e c o p i e s o f 
a l l v i d e o t a p e s f r o m t h e 
S t a t e o f O h i o t o t h e d e f e n s e 
on o r b e f o r e O c t o b e r 1, 
2004. I t a l s o n o t e d t h a t 
t h e d e f e n s e h a d a d v i s e d t h e 
c o u r t t h a t Dr. J o h n G o f f 
w o u l d n o t be a b l e t o see t h e 
a p p e l l a n t u n t i l a f t e r 
November 1, 2004. However, 
i t o r d e r e d t h e d e f e n s e t o 
p r o v i d e G o f f ' s r e p o r t a f t e r 
i t was c o m p l e t e d . The t r i a l 
c o u r t a l s o n o t e d t h a t t h e 
S t a t e made an o r a l m o t i o n 
f o r Brown t o u n d e r g o an 
i n t e l l i g e n c e q u o t i e n t t e s t 
a t T a y l o r - H a r d i n S e c u r e 
M e d i c a l F a c i l i t y , t h a t t h e 
d e f e n s e d i d n o t o b j e c t , and 
t h a t i t w o u l d e n t e r a 
s e p a r a t e o r d e r d i r e c t i n g 
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S e p t e m b e r 13, 2004 

F i n a l l y , 
b a s e d 

i t 
on 

t h e 

s u c h a t e s t . 
n o t e d t h a t , 
d i s c u s s i o n s b e t w e e n 
p a r t i e s , t h e e a r l i e s t 
p o s s i b l e d a t e f o r t h e c a s e 
t o be t r i e d w o u l d be t h e 
F e b r u a r y 2005 t e r m o f c o u r t , 
b u t t h a t w o u l d be s u b j e c t t o 
t h e c o m p l e t i o n o f r e p o r t s 
and e v a l u a t i o n s and t h e 
a v a i l a b i l i t y o f w i t n e s s e s . 

The t r i a l c o u r t e n t e r e d an 
" O r d e r D i r e c t i n g 
I n t e l l i g e n c e Q u o t i e n t 
E x a m i n a t i o n , " o f Brown. 

S e p t e m b e r 20, 2004 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d by 
a g r e e m e n t t o t h e O c t o b e r 18, 
2004, C r i m i n a l S t a t u s C a l l 
D o c k e t . 

S e p t e m b e r 22, 2004 The d e f e n s e n o t i f i e d t h e 
c o u r t t h a t i t w o u l d p r o b a b l y 
be November 2004 b e f o r e Dr. 
R o s e n z w e i g w o u l d be a b l e t o 
s u b m i t 
Brown. 

r e p o r t r e g a r d i n g 

S e p t e m b e r 30, 2004 The t r i a l c o u r t e n t e r e d an 
o r d e r f o r f u n d s f o r Brown t o 
h i r e Dr. J o h n G o f f as a 
n e u r o p s y c h o l o g i s t . 

O c t o b e r 10, 2004 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
On Brown's m o t i o n , t h e c a s e 
was c o n t i n u e d t o t h e 
November 15, 2004, C r i m i n a l 
S t a t u s C a l l D o c k e t . 
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November 15, 2004 

November 19, 2004 

J a n u a r y 14, 2005 

J a n u a r y 24, 2005 

F e b r u a r y 23, 2005 

M a r c h 9, 2005 

M a r c h 10, 2005 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e J a n u a r y 24, 
2005, C r i m i n a l S t a t u s 
D o c k e t . 

The t r i a l c o u r t s e t a s t a t u s 
c o n f e r e n c e f o r M a r c h 9, 
2005. 

K i n g f i l e d a s e c o n d f o r e n s i c 
e v a l u a t i o n r e p o r t . 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e F e b r u a r y 
23, 2005, C r i m i n a l S t a t u s 
C a l l D o c k e t . 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
On Brown's m o t i o n , t h e c a s e 
was c o n t i n u e d t o t h e M a r c h 
21, 2005, C r i m i n a l S t a t u s 
C a l l D o c k e t . 

The t r i a l c o u r t c o n d u c t e d a 
s p e c i a l s t a t u s c o n f e r e n c e . 

The t r i a l c o u r t e n t e r e d i t s 
" C o u r t ' s F i n d i n g s a t S t a t u s 
C o n f e r e n c e and O r d e r , " f r o m 
t h e M a r c h 9, 2005, s p e c i a l 
s t a t u s c o n f e r e n c e . I n i t s 
o r d e r , t h e t r i a l c o u r t 
o r d e r e d Brown t o g i v e t h e 
S t a t e t h e r e p o r t s o f 
R o s e n z w e i g and G o f f ; o r d e r e d 
Brown t o g i v e t h e c o u r t 
r e c o r d s t h a t were i n t h e 
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p o s s e s s i o n o f t h e d e f e n s e 
and t h a t m i g h t be s u b j e c t t o 
t h e S t a t e ' s m o t i o n f o r 
d i s c o v e r y so t h a t i t c o u l d 
make an i n camera i n s p e c t i o n 
o f t h o s e r e c o r d s ; and 
o r d e r e d t h e S t a t e t o g i v e 
t h e d e f e n s e any d i s c o v e r a b l e 
i t e m s , i n c l u d i n g a n y 
v i d e o t a p e s , f r o m t h e S t a t e 
o f O h i o . I t a l s o n o t e d 
t h a t , b a s e d on t h e 
d i s c u s s i o n b e t w e e n t h e 
p a r t i e s , t h e e a r l i e s t 
p o s s i b l e d a t e f o r t r i a l 
w o u l d be t h e t e r m b e g i n n i n g 
on May 9, 2005, b u t t h a t was 
s u b j e c t t o t h e a v a i l a b i l i t y 
o f w i t n e s s e s . 

M a r c h 18, 2005 

M a r c h 21, 2005 

B r o w n f i l e d a " M o t i o n f o r 
I n d i v i d u a l V o i r D i r e . " 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i 

t o 
c o n t i n u e d b y 

t h e A p r i l 18, a g r e e m e n t 
2005, C r i m i n a l S t a t u s C a l l 
D o c k e t . 

M a r c h 23, 2005 The t r i a l c o u r t s e t a s t a t u s 
c o n f e r e n c e f o r A p r i l 8, 
2005. 

M a r c h 28, 2005 B r o w n f i l e d a m o t i o n 
r e q u e s t i n g a t r i a l b y 

j u r y as t o t h e 
d e t e r m i n i n g t h e 

e x i s t e n c e o f any a g g r a v a t i n g 
c i r c u m s t a n c e s and as t o 
u l t i m a t e s e n t e n c e i f 
S t a t e were t o s e e k t h e d e a t h 

unanimous 
i s s u e o f 

h i s 
t h e 

, 4 - V , 
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A p r i l 8, 2005 

Brown a l s o f i l e d a 
t o Amend O r d e r , " 

; ^ ^ 1 

p e n a l t y . 
" M o t i o n 
s e e k i n g a d d i t i o n a l f u n d s 
t h e R o s e n z w e i g ' s s e r v i c e s . 

f o r 

The t r i a l c o u r t e n t e r e d i t s 
" C o u r t ' s F i n d i n g s a t S t a t u s 
C o n f e r e n c e a n d O r d e r . " I n 
t h a t o r d e r , i t d e n i e d 
B r o w n ' s m o t i o n f o r 
i n d i v i d u a l v o i r d i r e ; 
s t a t e d t h a t i t was g o i n g t o 
h o l d Brown's " M o t i o n t o 
Amend O r d e r " i n a b e y a n c e ; 
and d e n i e d Brown's m o t i o n 
r e g a r d i n g t h e unanimous j u r y 
d e t e r m i n a t i o n a s t o 
s e n t e n c i n g . I t a l s o s t a t e d 
t h a t , b a s e d on t h e 
d i s c u s s i o n b e t w e e n t h e 
p a r t i e s , t h e t r i a l m i g h t be 
p o s t u r e d f o r t h e t r i a l t e r m 
t h a t w o u l d s t a r t on May 9, 
2005, b u t t h a t w o u l d be 
s u b j e c t t o t h e a v a i l a b i l i t y 
o f w i t n e s s e s . 

A p r i l 11, 2005 The t r i a l c o u r t e n t e r e d i t s 
" O r d e r Upon I n Camera 
I n s p e c t i o n o f D e f e n d a n t ' s 
R e c o r d . " 

A p r i l 19, 2005 T h e t r i a l c o u r t s e t a 
s p e c i a l s t a t u s c o n f e r e n c e 
f o r May 9, 2005. 

May 6, 2005 The t r i a l c o u r t c o n d u c t e d a 
s p e c i a l s t a t u s c o n f e r e n c e . 
When t h e c a s e was c a l l e d , 
t h e S t a t e moved f o r a 
c o n t i n u a n c e b a s e d on a 
w i t n e s s s c h e d u l i n g p r o b l e m 
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f o r t h e May 9, 2005, t r i a l 
d a t e . The t r i a l c o u r t 
g r a n t e d t h e m o t i o n f o r a 
c o n t i n u a n c e o v e r Brown's 
o b j e c t i o n and s c h e d u l e d t h e 
t r i a l f o r t h e week o f 
S e p t e m b e r 12, 2005. The 
t r i a l c o u r t a l s o s e t a 
s p e c i a l s t a t u s c o n f e r e n c e 
f o r S e p t e m b e r 8, 2005. 

S e p t e m b e r 13, 2005 The t r i a l c o u r t e n t e r e d i t s 
" C o u r t F i n d i n g s a t S t a t u s 
C o n f e r e n c e a n d O r d e r , " f r o m 
t h e S e p t e m b e r 8, 2005, 
s t a t u s c o n f e r e n c e . The 
o r d e r i n d i c a t e d t h a t t h e 
p a r t i e s h a d d i s c u s s e d 
p o s s i b l e t r i a l d a t e s i n t h i s 
c a s e . The t r i a l c o u r t 
o r d e r e d t h e p a r t i e s t o 
d e t e r m i n e w h e t h e r t h e i r 
w i t n e s s e s w o u l d be a v a i l a b l e 
f o r t r i a l t h e week o f 
November 14, 2005, and t o 
n o t i f y t h e c o u r t r e g a r d i n g 
t h e i r a v a i l a b i l i t y b e f o r e 
S e p t e m b e r 23, 2005. I t a l s o 
i n d i c a t e d t h a t , i f t h e r e 
were any c o m p l i c a t i o n s w i t h 
t h e a v a i l a b i l i t y o f 
w i t n e s s e s , t h e t r i a l w o u l d 
be s e t f o r t h e F e b r u a r y 2006 
t e r m . 

S e p t e m b e r 19, 2005 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d t o 
t h e O c t o b e r 17, 2005, 
C r i m i n a l S t a t u s C a l l D o c k e t . 
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O c t o b e r 17, 2005 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d t o 
t h e November 21, 2005, 
C r i m i n a l S t a t u s C a l l D o c k e t . 

November 21, 2005 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d t o 
t h e J a n u a r y 23, 2006, 
C r i m i n a l S t a t u s C a l l D o c k e t . 

J a n u a r y 12, 2006 The t r i a l c o u r t c o n d u c t e d a 
s p e c i a l s t a t u s c o n f e r e n c e . 
A f t e r a d i s c u s s i o n among t h e 
a t t o r n e y s , t h e t r i a l c o u r t 
s e t Brown's t r i a l f o r 
F e b r u a r y 13, 2006, s u b j e c t 
t o t h e a v a i l a b i l i t y o f 
w i t n e s s e s . 

J a n u a r y 19, 2006 The S t a t e f i l e d a " S t a t e ' s 
M o t i o n f o r A d d i t i o n a l 
D i s c o v e r y , " a s k i n g t h e t r i a l 
c o u r t t o o r d e r Brown t o 
s u b m i t t o a " ' m a j o r - c a s e 
f i n g e r p r i n t i n g ' 
e x a m i n a t i o n . " 

J a n u a r y 26, 2006 The t r i a l c o u r t e n t e r e d an 
o r d e r g r a n t i n g t h e " S t a t e ' s 
M o t i o n f o r A d d i t i o n a l 
D i s c o v e r y . " 

F e b r u a r y 6, 2006 The S t a t e f i l e d a " J o i n t 
M o t i o n t o C o n t i n u e " t o 
c o n t i n u e t h e t r i a l f r o m t h e 
F e b r u a r y 13, 2006, t r i a l 
d o c k e t t o t h e M a r c h 13, 
2006, t r i a l d o c k e t b a s e d on 
t h e u n a v a i l a b i l i t y o f a 
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w i t n e s s who was m a t e r i a l t h e 
d e f e n s e . 

F e b r u a r y 22, 2006 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t 
2006, C r i m i n a 
D o c k e t . 

t h e M a r c h 27, 
l S t a t u s C a l l 

M a r c h 27, 2006 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e A p r i l 17, 
2006, C r i m i n a l S t a t u s C a l l 
D o c k e t b e c a u s e t h e DNA 
r e p o r t w a s s t i l l 
o u t s t a n d i n g . 

A p r i l 17, 2006 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 

c a s e was c o n t i n u e d b y 
, i-v-. ^ v - ^ - I - - 1 - ^ - I - ^ - ^ ^ •^/r-^TT 

The 
a g r e e m e n t 
o n n /T r' 

t h e May 15, 
2006, C r i m i n a l S t a t u s C a l l 
D o c k e t b e c a u s e t h e DNA 
r e p o r t 
o u t s t a n d i n g . 

w a s 
t h e DNA 

s t i l l 

May 15, 2006 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e J u l y 24, 
2006, C r i m i n a l S t a t u s C a l l 
D o c k e t b e c a u s e t h e DNA 
r e p o r t w a s 
o u t s t a n d i n g . 

t h e DNA 
s t i l l 

J u l y 24, 2006 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e A u g u s t 14, 
2006, C r i m i n a l S t a t u s C a l l 
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A u g u s t 14, 2006 

September 18, 2006 

D o c k e t b e c a u s e 
r e p o r t w a s 
o u t s t a n d i n g . 

t h e DNA 
s t i l l 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e September 
18, 2006, C r i m i n a l S t a t u s 
C a l l D o c k e t b e c a u s e t h e DNA 
r e p o r t w a s s t i l l 
o u t s t a n d i n g . 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e O c t o b e r 16, 
2006, C r i m i n a l S t a t u s C a l l 
D o c k e t b e c a u s e t h e DNA 
r e p o r t w a s s t i l l 
o u t s t a n d i n g . 

O c t o b e r 16, 2006 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e November 
20, 2006, C r i m i n a l S t a t u s 
C a l l D o c k e t b e c a u s e t h e DNA 
r e p o r t 
o u t s t a n d i n g . 

w a s s t i l l 

November 20, 2006 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d t o 
t h e J a n u a r y 30, 2007, 
C r i m i n a l S t a t u s C a l l D o c k e t 
a n d s e t f o r t r i a l 
F e b r u a r y 26, 2007. 

on 

J a n u a r y 30, 2007 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
A f t e r b o t h p a r t i e s a n n o u n c e d 
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F e b r u a r y 9, 2007 

t h a t t h e y were r e a d y , t h e 
t r i a l c o u r t s e t t h e c a s e f o r 
t h e M a r c h 26, 2007, c r i m i n a l 
t r i a l d o c k e t . I t a l s o s e t a 
s p e c i a l s t a t u s c o n f e r e n c e 
f o r F e b r u a r y 9, 2007. 

The t r i a l c o u r t c o n d u c t e d a 
s p e c i a l s t a t u s c o n f e r e n c e . 
A f t e r b o t h p a r t i e s a n n o u n c e d 
t h a t t h e y were r e a d y , t h e 
t r i a l c o u r t s e t t h e t r i a l 
f o r M a r c h 26, 2007, s u b j e c t 
t o t h e a v a i l a b i l i t y o f 
w i t n e s s e s . 

M a r c h 2, 2007 

M a r c h 6, 2007 

M a r c h 8, 2007 

M a r c h 16, 2007 

B r o w n f i l e d a " M o t i o n f o r 
Funds f o r T r a n s p o r t a t i o n f o r 
M i t i g a t i o n W i t n e s s . " 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The S t a t e moved f o r a 
c o n t i n u a n c e . Over Brown's 
o b j e c t i o n , t h e t r i a l c o u r t 
c o n t i n u e d t h e c a s e t o t h e 
A p r i l 3, 2007 C r i m i n a l 
S t a t u s C a l l D o c k e t . 

The t r i a l c o u r t s e t Brown's 
" M o t i o n f o r Funds f o r 
T r a n s p o r t a t i o n f o r 
M i t i g a t i o n W i t n e s s , " f o r a 
h e a r i n g on M a r c h 16, 2007. 

The t r i a l c o u r t c o n d u c t e d a 
h e a r i n g on Brown's " M o t i o n 
f o r Funds f o r T r a n s p o r t a t i o n 
f o r M i t i g a t i o n W i t n e s s " and 
g r a n t e d t h e m o t i o n . I t a l s o 
s e t Brown's c a s e f o r t r i a l 
on May 21, 2007. 
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M a r c h 21, 2007 

May 8, 2007 

The t r i a l c o u r t e n t e r e d an 
o r d e r g r a n t i n g Brown's 
m o t i o n f o r f u n d s f o r 
t r a n s p o r t a t i o n o f a 
m i t i g a t i o n w i t n e s s . 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d by 
a g r e e m e n t t o t h e J u n e 18, 
2007, c r i m i n a l t r i a l d o c k e t 
a n d t h e May 29, 2007, 
C r i m i n a l S t a t u s C a l l D o c k e t . 

May 29, 2007 B r o w n f i l e d a m o t i o n t o 
c o n t i n u e b e c a u s e a n e c e s s a r y 
w i t n e s s w o u l d n o t be 
a v a i l a b l e . The c a s e was 
c a l l e d f o r a C r i m i n a l S t a t u s 
C a l l D o c k e t . Upon Brown's 
m o t i o n , t h e c a s e was 
c o n t i n u e d f o r t r i a l u n t i l 
A u g u s t 20, 2007, a n d s e t f o r 
t h e J u n e 26, 2007, C r i m i n a l 

C a l l D o c k e t . S t a t u s 

A u g u s t 17, 2007 The S t a t e f i l e d a m o t i o n t o 
c o n t i n u e b e c a u s e i t was i n 
t h e p r o c e s s o f o b t a i n i n g 
s e r v i c e o f a sub p o e n a f o r an 
o u t o f s t a t e w i t n e s s . The 
c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The t r i a l c o u r t c o n t i n u e d 
t h e c a s e f o r t r i a l u n t i l 
S e p tember 17, 2007, and 
n o t e d t h a t t h e S t a t e was 
t r y i n g a n o t h e r c a p i t a l 
m u r d e r c a s e . 

A u g u s t 28, 2007 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
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The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e September 
25, 2007, C r i m i n a l S t a t u s 
C a l l D o c k e t . 

S eptember 25, 2007 The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e O c t o b e r 30, 
2007, C r i m i n a l S t a t u s C a l l 
D o c k e t . 

O c t o b e r 30, 2007 

December 4, 2007 

December 6, 2007 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e December 4, 
2007, C r i m i n a l S t a t u s C a l l 
D o c k e t , a n d t h e c a s e was s e t 
f o r t r i a l on F e b r u a r y 25, 
2008. 

The c a s e was c a l l e d f o r a 
C r i m i n a l S t a t u s C a l l D o c k e t . 
The c a s e was c o n t i n u e d b y 
a g r e e m e n t t o t h e J a n u a r y 29, 
2008, C r i m i n a l S t a t u s C a l l 
D o c k e t a n d s e t f o r t h e 
F e b r u a r y 25, 2008, t r i a l 
d o c k e t . 

The t r i a l c o u r t c o n d u c t e d a 
s p e c i a l s t a t u s c o n f e r e n c e . 
The t r i a l c o u r t s c h e d u l e d 
a n o t h e r s p e c i a l s t a t u s 
c o n f e r e n c e f o r J a n u a r y 3, 
2008. 

December 19, 2007 B r o w n f i l e d a " M o t i o n f o r 
Change o f P l a c e o f T r i a l . " 
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J a n u a r y 30, 2008 The t r i a l c o u r t s c h e d u l e d a 
m o t i o n h e a r i n g f o r F e b r u a r y 
19, 2008. 

F e b r u a r y 25, 2008 T h e a p p e l l a n t ' s t r i a l 

s t a r t e d . 

A. LENGTH OF THE DELAY 

U n l e s s t h e d e l a y i s s u f f i c i e n t l y l e n g t h y t o be 

p r e s u m p t i v e l y p r e j u d i c i a l , i t i s n o t n e c e s s a r y t o c o n s i d e r t h e 

r e m a i n i n g B a r k e r f a c t o r s . See B a r k e r , s u p r a ; Zumbado v. 

S t a t e , 615 So. 2d 1223 ( A l a . C r i m . App. 1 9 9 3 ) . The l e n g t h o f 

t h e d e l a y i s m e a s u r e d e i t h e r f r o m t h e d a t e o f t h e f o r m a l 

i n d i c t m e n t o r f r o m t h e d a t e o f a r r e s t , w h i c h e v e r o c c u r r e d 

f i r s t . See N i c k e r s o n v. S t a t e , 629 So. 2d 60 ( A l a . C r i m . App. 

1 9 9 3 ) . A c c o r d i n g l y , t h e l e n g t h o f d e l a y i n t h i s c a s e i s 

m e a s u r e d f r o m t h e d a t e t h e a p p e l l a n t was t a k e n i n t o c u s t o d y on 

M a r c h 13, 2001, u n t i l t h e d a t e h i s t r i a l b e g a n , w h i c h was 

a p p r o x i m a t e l y 83 months. T h i s c o u r t has p r e v i o u s l y f o u n d t h a t 

s h o r t e r d e l a y s t h a n t h i s were p r e s u m p t i v e l y p r e j u d i c i a l and 

r e q u i r e d an e x a m i n a t i o n o f t h e r e m a i n i n g B a r k e r c r i t e r i a . 

See, e.g., V i n c e n t v. S t a t e , 607 So. 2d 1290 ( A l a . C r i m . App. 

1992) ( h o l d i n g t h a t a 31-month d e l a y was p r e s u m p t i v e l y 

p r e j u d i c i a l ) . T h e r e f o r e , we w i l l e x a m i n e t h e r e m a i n i n g B a r k e r 

f a c t o r s . 
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B. REASONS FOR THE DELAY 

I n W a l k e r , 928 So. 2d a t 265, t h e supreme c o u r t s e t f o r t h 

t h e f o l l o w i n g s t a n d a r d f o r e v a l u a t i n g t h e r e a s o n s f o r t h e 

d e l a y : 

" B a r k e r r e c o g n i z e s t h r e e c a t e g o r i e s o f r e a s o n s f o r 
d e l a y : (1) d e l i b e r a t e d e l a y , (2) n e g l i g e n t d e l a y , 
and (3) j u s t i f i e d d e l a y . 407 U.S. a t 531, 92 S. C t . 
2182. C o u r t s a s s i g n d i f f e r e n t w e i g h t t o d i f f e r e n t 
r e a s o n s f o r d e l a y . D e l i b e r a t e d e l a y i s ' w e i g h t e d 
h e a v i l y ' a g a i n s t t h e S t a t e . 407 U.S. a t 531, 92 S. 
C t . 2182. D e l i b e r a t e d e l a y i n c l u d e s an ' a t t e m p t t o 
d e l a y t h e t r i a l i n o r d e r t o hamper t h e d e f e n s e ' o r 
' " t o g a i n some t a c t i c a l a d v a n t a g e o v e r ( d e f e n d a n t s ) 
o r t o h a r a s s them."' 407 U.S. a t 531 & n.32, 92 S. 
C t . 2182 ( q u o t i n g U n i t e d S t a t e s v. M a r i o n , 404 U.S. 
307, 325, 92 S. C t . 455, 30 L. Ed. 2d 468 ( 1 9 7 1 ) ) . 
N e g l i g e n t d e l a y i s w e i g h t e d l e s s h e a v i l y a g a i n s t t h e 
S t a t e t h a n i s d e l i b e r a t e d e l a y . B a r k e r , 407 U.S. a t 
531, 92 S. C t . 2182; Ex p a r t e C a r r e l l , 565 So. 2d 
[104,] 108 [ ( A l a . 1 9 9 0 ) ] . J u s t i f i e d d e l a y -- w h i c h 
i n c l u d e s s u c h o c c u r r e n c e s as m i s s i n g w i t n e s s e s o r 
d e l a y f o r w h i c h t h e d e f e n d a n t i s p r i m a r i l y 
r e s p o n s i b l e -- i s n o t w e i g h t e d a g a i n s t t h e S t a t e . 
B a r k e r , 407 U.S. a t 531, 92 S. C t . 2182; Zumbado v. 
S t a t e , 615 So. 2d 1223, 1234 ( A l a . C r i m . App. 1993) 
('"Delays o c c a s i o n e d by t h e d e f e n d a n t o r on h i s 
b e h a l f a r e e x c l u d e d f r o m t h e l e n g t h o f d e l a y and a r e 
h e a v i l y c o u n t e d a g a i n s t t h e d e f e n d a n t i n a p p l y i n g 
t h e b a l a n c i n g t e s t o f B a r k e r . " ' ) ( q u o t i n g M c C a l l u m  
v. S t a t e , 407 So. 2d 865, 8 68 ( A l a . C r i m . App. 
19 8 1 ) ) . " 

I n t h i s c a s e , t h e r e i s n o t any i n d i c a t i o n t h a t t h e S t a t e 

d e l i b e r a t e l y o r n e g l i g e n t l y d e l a y e d t h e t r i a l i n any way. I n 

t h i s c a s e , t h e S t a t e i n i t i a l l y a n n o u n c e d r e a d y on J a n u a r y 30, 
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2007. I t a l s o a n n o u n c e d t h a t i t was r e a d y a g a i n on F e b r u a r y 

9, 2007. T h e r e a r e s e v e r a l i n s t a n c e s where i t i s n o t 

e n t i r e l y c l e a r why t h e t r i a l was c o n t i n u e d . However, t h e 

r e c o r d i n d i c a t e s t h a t , o v e r t h e c o u r s e o f t h e p r o c e e d i n g s , t h e 

S t a t e s p e c i f i c a l l y r e q u e s t e d o n l y t h r e e c o n t i n u a n c e s on i t s 

own b e h a l f . A l t h o u g h t h e r e c o r d does n o t i n d i c a t e t h e r e a s o n 

t h e S t a t e r e q u e s t e d i t s s e c o n d c o n t i n u a n c e , i t does i n d i c a t e 

t h a t t h e S t a t e r e q u e s t e d i t s f i r s t c o n t i n u a n c e due t o a 

s c h e d u l i n g i s s u e w i t h a w i t n e s s and t h a t i t r e q u e s t e d i t s 

t h i r d c o n t i n u a n c e b e c a u s e i t was i n t h e p r o c e s s o f o b t a i n i n g 

s e r v i c e o f a subp o e n a f o r an o u t - o f - s t a t e w i t n e s s . F u r t h e r , 

when i t g r a n t e d t h e S t a t e ' s t h i r d m o t i o n t o c o n t i n u e , t h e 

t r i a l c o u r t n o t e d t h a t t h e S t a t e w o u l d be t r y i n g a n o t h e r 

c a p i t a l m u r d e r c a s e . Thus, "we see no d e l i b e r a t e d e l a y b y t h e 

S t a t e t o enhance i t s own c a s e o r t o p r e j u d i c e t h e d e f e n s e . " 

I r v i n v. S t a t e , 940 So. 2d 331, 343 ( A l a . C r i m . App. 2 0 0 5 ) . 

A d d i t i o n a l l y , some o f t h e d e l a y i n t h i s c a s e was c a u s e d 

by n e u t r a l r e a s o n s t h a t a r e n o t a t t r i b u t a b l e t o e i t h e r t h e 

S t a t e o r Brown. I n i t i a l l y , we n o t e t h a t t h i s was a c a p i t a l 

c a s e , and t h e i n v e s t i g a t i o n was c o n d u c t e d , f o r e n s i c a n a l y s i s 

was p e r f o r m e d , p s y c h o l o g i c a l t e s t i n g was done, and d i s c o v e r y 
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was c o n d u c t e d . I n f a c t , t h e r e c o r d i n d i c a t e s t h a t t h e c a s e 

was c o n t i n u e d b y a g r e e m e n t on s e v e r a l o c c a s i o n s b e c a u s e t h e 

p a r t i e s were s t i l l a w a i t i n g t h e r e s u l t s o f DNA t e s t i n g . A l s o , 

t h e t r i a l c o u r t c o n d u c t e d numerous d o c k e t c a l l s , s t a t u s 

c o n f e r e n c e s , and h e a r i n g s t o d e a l w i t h v a r i o u s i s s u e s t h a t 

a r o s e d u r i n g t h e p r e p a r a t i o n o f t h i s c a s e . N e u t r a l r e a s o n s 

f o r d e l a y do n o t o r d i n a r i l y r e q u i r e a d i s m i s s a l o f t h e c a s e 

b a s e d on a v i o l a t i o n o f t h e r i g h t t o a s p e e d y t r i a l . See  

P i e r s o n v. S t a t e , 677 So. 2d 830, 831 ( A l a . C r i m . App. 1 9 9 6 ) . 

F u r t h e r , c o n t r a r y t o Brown's a s s e r t i o n s i n h i s b r i e f t o 

t h i s c o u r t , i t a p p e a r s t h a t t h e m a j o r i t y o f t h e r e a s o n s f o r 

t h e d e l a y a r e , a t l e a s t p a r t i a l l y , a t t r i b u t a b l e t o t h e 

d e f e n s e . The r e c o r d i n d i c a t e s t h a t Brown s p e c i f i c a l l y 

r e q u e s t e d two c o n t i n u a n c e s . However, t h e r e c o r d a l s o 

i n d i c a t e s t h a t t h e r e was one j o i n t r e q u e s t f o r a c o n t i n u a n c e 

due t o t h e u n a v a i l a b i l i t y o f a n e c e s s a r y d e f e n s e w i t n e s s . The 

r e c o r d f u r t h e r i n d i c a t e s t h a t t h e r e were numerous i n s t a n c e s 

where t h e c a s e was c o n t i n u e d by t h e a g r e e m e n t o f t h e p a r t i e s . 

T h e r e f o r e , a t t h e v e r y l e a s t , t h e d e f e n s e a c q u i e s c e d t o t h o s e 

c o n t i n u a n c e s . Thus, t h e m a j o r i t y o f t h e d e l a y was j u s t i f i e d 

59 



CR-07-1332 

d e l a y t h a t was a t t r i b u t a b l e t o Brown, and i t w e i g h s h e a v i l y 

a g a i n s t Brown r a t h e r t h a n a g a i n s t t h e S t a t e . 

C. BROWN'S ASSERTION OF RIGHTS 

I n W a l k e r , 928 So. 2d a t 265-66, t h e supreme c o u r t s e t 

f o r t h t h e f o l l o w i n g g u i d e l i n e s f o r e v a l u a t i n g t h i s p r o n g o f 

t h e B a r k e r t e s t : 

"An a c c u s e d does n o t w a i v e t h e r i g h t t o a s p e e d y 
t r i a l s i m p l y by f a i l i n g t o a s s e r t i t . B a r k e r , 407 
U.S. a t 528. Even s o , c o u r t s a p p l y i n g t h e B a r k e r 
f a c t o r s a r e t o c o n s i d e r i n t h e w e i g h i n g p r o c e s s 
w h e t h e r and when t h e a c c u s e d a s s e r t s t h e r i g h t t o a 
s p e e d y t r i a l , 407 U.S. a t 528-29, and n o t e v e r y 
a s s e r t i o n o f t h e r i g h t t o a s p e e d y t r i a l i s w e i g h t e d 
e q u a l l y . Compare K e l l e y v. S t a t e , 568 So. 2d 405, 
410 ( A l a . C r i m . App. 1990) ('Repeated r e q u e s t s f o r 
a s p e e d y t r i a l w e i g h h e a v i l y i n f a v o r o f an 
a c c u s e d . ' ) , w i t h C l a n c y v. S t a t e , 886 So. 2d 166, 
172 ( A l a . C r i m . App. 2003) ( w e i g h t i n g t h i r d f a c t o r 
a g a i n s t an a c c u s e d who a s s e r t e d h i s r i g h t t o a 
s p e e d y t r i a l two weeks b e f o r e t r i a l , and s t a t i n g : 
'"The f a c t t h a t t h e a p p e l l a n t d i d n o t a s s e r t h i s 
r i g h t t o a s p e e d y t r i a l s o o n e r ' t e n d s t o s u g g e s t 
t h a t he e i t h e r a c q u i e s c e d i n t h e d e l a y s o r s u f f e r e d 
o n l y m i n i m a l p r e j u d i c e p r i o r t o t h a t d a t e . ' " ' ) 
( q u o t i n g B e n e f i e l d v. S t a t e , 726 So. 2d 286, 291 
( A l a . C r i m . App. 1 9 9 7 ) , a d d i t i o n a l c i t a t i o n s 
o m i t t e d ) , and Brown v. S t a t e , 392 So. 2d 1248, 1254 
( A l a . C r i m . App. 1980) (no s p e e d y - t r i a l v i o l a t i o n 
where d e f e n d a n t a s s e r t e d h i s r i g h t t o a s p e e d y t r i a l 
t h r e e d a y s b e f o r e t r i a l ) . 

" I n t h i s c a s e , W a l k e r a s s e r t e d h e r r i g h t t o a 
s p e e d y t r i a l one t i m e -- l e s s t h a n f i v e months a f t e r 
she was a r r e s t e d . The C o u r t o f C r i m i n a l A p p e a l s d i d 
n o t e x p l i c i t l y w e i g h t h i s f a c t o r a g a i n s t t h e S t a t e . 
But t h e t r i a l c o u r t f o u n d -- and t h e S t a t e c o n c e d e d 
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-- t h a t t h i s f a c t o r w e i g h s a g a i n s t t h e S t a t e . We 
a l s o f i n d t h a t t h i s f a c t o r w e i g h s i n W a l k e r ' s f a v o r . 

"We n o t e , however, t h a t t h e r e c o r d does n o t show 
w h e t h e r W a l k e r knew o f t h e p e n d e n c y o f t h e 
i n d i c t m e n t d u r i n g t h e t h r e e y e a r s b e t w e e n h e r 
i n d i c t m e n t and h e r a r r e s t . A l t h o u g h t h e a c c u s e d has 
no o b l i g a t i o n t o b r i n g h e r s e l f t o t r i a l , B a r k e r , 407 
U.S. a t 527, S m i t h v. S t a t e , 40 9 So. 2d 958 , 962 
( A l a . C r i m . App. 1 9 8 1 ) , i n d e t e r m i n i n g w h e t h e r t o 
presume p r e j u d i c e u n d e r t h e f o u r t h B a r k e r f a c t o r , 
c o u r t s have e m p h a s i z e d t h e a c c u s e d ' s i g n o r a n c e o f 
o u t s t a n d i n g c h a r g e s d u r i n g t h e p e r i o d f r o m 
i n d i c t m e n t u n t i l a r r e s t . See, e.g., D o g g e t t [v.  
U n i t e d S t a t e s ] , 505 U.S. [647,] 653-54 [ ( 1 9 9 2 ) ] 
( h o l d i n g t h a t where t h e r e was u n r e b u t t e d e v i d e n c e 
t h a t t h e a c c u s e d was i g n o r a n t o f t h e c h a r g e s a g a i n s t 
h i m d u r i n g t h e 8 1/2 y e a r s b e tween h i s i n d i c t m e n t 
and a r r e s t , t h e a c c u s e d was 'not t o be t a x e d f o r 
i n v o k i n g h i s s p e e d y t r i a l r i g h t o n l y a f t e r h i s 
a r r e s t ' ) ; [Ex p a r t e ] C l o p t o n , 656 So. 2d [1243,] 
1244 [ ( A l a . 1995)] ( r e c o g n i z i n g t h a t b e f o r e h i s 
a r r e s t , t h e a c c u s e d ' s i g n o r a n c e o f t h e i n d i c t m e n t 
was ' u n d i s p u t e d ' ) . A c c o r d i n g l y , i n a c a s e i n v o l v i n g 
d e l a y c a u s e d by n e g l i g e n c e on t h e p a r t o f t h e s t a t e , 
t h e t h i r d f a c t o r u s u a l l y w i l l w e i g h more h e a v i l y i n 
t h e a c c u s e d ' s f a v o r when t h e r e i s a f f i r m a t i v e p r o o f 
o f t h e a c c u s e d ' s i g n o r a n c e o f t h e c h a r g e s a g a i n s t 
h e r d u r i n g t h e d e l a y . See D o g g e t t , 505 U.S. a t 653¬
54; C l o p t o n , 656 So. 2d a t 1244. I n W a l k e r ' s c a s e , 
h owever, t h e r e i s no c o n c l u s i v e p r o o f one way o r t h e 
o t h e r r e g a r d i n g h e r k n o w ledge o f t h e c h a r g e s d u r i n g 
t h e d e l a y b e t w e e n h e r i n d i c t m e n t and h e r a r r e s t . 
C o n s e q u e n t l y , t h i s f a c t o r w e i g h s i n W a l k e r ' s f a v o r , 
b u t n o t as h e a v i l y as i t w o u l d i f t h e r e c o r d 
a f f i r m a t i v e l y showed t h a t she d i d n o t know o f t h e 
c h a r g e s d u r i n g t h e t i m e f r o m h e r i n d i c t m e n t u n t i l 
h e r a r r e s t . " 

( F o o t n o t e s o m i t t e d . ) 
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Brown d i d n o t f i l e a p r e - t r i a l m o t i o n f o r a s p e e d y t r i a l . 

R a t h e r , he w a i t e d u n t i l t h i s a p p e a l t o a r g u e t h a t he had been 

d e n i e d h i s r i g h t t o a s p e e d y t r i a l . A l t h o u g h Brown a r g u e s 

t h a t , on two o c c a s i o n s , he o b j e c t e d t o t h e S t a t e ' s r e q u e s t s 

f o r a c o n t i n u a n c e , t h e r e c o r d does n o t i n d i c a t e t h e g r o u n d s 

f o r s u c h o b j e c t i o n s . The r e c o r d a l s o i n d i c a t e s t h a t , a f t e r 

t h e d e f e n s e o b j e c t e d t o t h e S t a t e ' s f i r s t r e q u e s t f o r a 

c o n t i n u a n c e , t h e c a s e was c o n t i n u e d by agreement s e v e r a l t i m e s 

and t h a t some o f t h o s e c o n t i n u a n c e s were due t o t h e f a c t t h a t 

t h e p a r t i e s were s t i l l w a i t i n g f o r t h e r e s u l t s o f f o r e n s i c 

t e s t i n g . F i n a l l y , t h e r e c o r d i n d i c a t e s t h a t , a f t e r t h e 

d e f e n s e o b j e c t e d t o t h e S t a t e ' s s e c o n d r e q u e s t f o r a 

c o n t i n u a n c e , t h e c a s e was c o n t i n u e d by a greement f o u r more 

t i m e s and t h a t t h e d e f e n s e a l s o r e q u e s t e d a c o n t i n u a n c e b a s e d 

on t h e u n a v a i l a b i l i t y o f a w i t n e s s . T h e r e f o r e , t h i s f a c t o r 

w e i g h s a g a i n s t Brown. 

D. PREJUDICE TO THE APPELLANT 

I n W a l k e r , 928 So. 2d a t 266-67, t h e supreme c o u r t 

e x p l a i n e d : 

" B e c a u s e ' p r e t r i a l d e l a y i s o f t e n b o t h 
i n e v i t a b l e and w h o l l y j u s t i f i a b l e , ' D o g g e t t [ v .  
U n i t e d S t a t e s ] , 505 U.S. [647,] 656, 112 S. C t . 2686 
[ ( 1 9 9 2 ) ] , t h e f o u r t h B a r k e r f a c t o r e x a m i n e s w h e t h e r 
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and t o what e x t e n t t h e d e l a y has p r e j u d i c e d t h e 
d e f e n d a n t . B a r k e r , 407 U.S. a t 532, 92 S. C t . 2182. 
The U n i t e d S t a t e s Supreme C o u r t has r e c o g n i z e d t h r e e 
t y p e s o f harm t h a t may r e s u l t f r o m d e p r i v i n g a 
d e f e n d a n t o f t h e r i g h t t o a s p e e d y t r i a l : 
' " o p p r e s s i v e p r e t r i a l i n c a r c e r a t i o n , " " a n x i e t y and 
c o n c e r n o f t h e a c c u s e d , " and " t h e p o s s i b i l i t y t h a t 
t h e [ a c c u s e d ' s ] d e f e n s e w i l l be i m p a i r e d " by dimming 
memories and l o s s o f e x c u l p a t o r y e v i d e n c e . ' 
D o g g e t t , 505 U.S. a t 654, 112 S. C t . 2686 ( q u o t i n g 
B a r k e r , 407 U.S. a t 532, 92 S. C t . 2182, and c i t i n g 
S m i t h v. Hooey, 393 U.S. 374, 377-79, 89 S. C t . 575, 
21 L. Ed. 2d 607 ( 1 9 6 9 ) ; U n i t e d S t a t e s v. E w e l l , 383 
U.S. 116, 120, 86 S. C t . 773, 15 L. Ed. 2d 627 
( 1 9 6 6 ) ) . 'Of t h e s e f o r m s o f p r e j u d i c e , " t h e most 
s e r i o u s i s t h e l a s t , b e c a u s e t h e i n a b i l i t y o f a 
d e f e n d a n t a d e q u a t e l y t o p r e p a r e h i s c a s e skews t h e 
f a i r n e s s o f t h e e n t i r e s y s t e m . " ' 505 U.S. a t 654, 
112 S. C t . 2686 ( q u o t i n g B a r k e r , 407 U.S. a t 532, 92 
S. C t . 2182) . 

"The U n i t e d S t a t e s Supreme C o u r t i n D o g g e t t u s e d 
t h r e e h y p o t h e t i c a l c a s e s t o d e m o n s t r a t e t h e 
a c c u s e d ' s b u r d e n u n d e r t h e f o u r t h B a r k e r f a c t o r . 
505 U.S. a t 656-57, 112 S. C t . 2686. See R o b i n s o n  
v. W h i t l e y , 2 F.3d 562, 570 ( 5 t h C i r . 1993) 
( d i s c u s s i n g D o g g e t t ) . The a c c u s e d ' s b u r d e n 'of 
p r o o f i n e a c h s i t u a t i o n v a r i e s i n v e r s e l y w i t h t h e 
[ S t a t e ] ' s d e g r e e o f c u l p a b i l i t y f o r t h e d e l a y . ' 
R o b i n s o n , 2 F.3d a t 570 ( c i t i n g D o g g e t t , 505 U.S. a t 
656, 112 S. C t . 2 6 8 6 ) . I n t h e f i r s t s c e n a r i o , where 
t h e s t a t e p u r s u e s t h e a c c u s e d ' w i t h r e a s o n a b l e 
d i l i g e n c e , ' t h e d e l a y — however l o n g — g e n e r a l l y 
i s e x c u s e d u n l e s s t h e a c c u s e d d e m o n s t r a t e s ' s p e c i f i c 
p r e j u d i c e t o h i s d e f e n s e . ' D o g g e t t , 505 U.S. a t 
656, 112 S. C t . 2686. Thus, when t h e s t a t e a c t s 
w i t h r e a s o n a b l e d i l i g e n c e i n b r i n g i n g t h e d e f e n d a n t 
t o t r i a l , t h e d e f e n d a n t has t h e b u r d e n o f p r o v i n g 
p r e j u d i c e c a u s e d by t h e d e l a y . " 
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I n t h i s c a s e , as s e t f o r t h a b ove, t h e S t a t e a c t e d w i t h 

r e a s o n a b l e d i l i g e n c e i n b r i n g i n g Brown t o t r i a l . T h e r e f o r e , 

Brown has t h e b u r d e n o f p r o v i n g t h a t t h e d e l a y p r e j u d i c e d h i m . 

I n h i s b r i e f t o t h i s c o u r t , he makes o n l y g e n e r a l a l l e g a t i o n s 

t h a t he s u f f e r e d p r e j u d i c e b e c a u s e he s p e n t a l m o s t s e v e n y e a r s 

i n j a i l a w a i t i n g t r i a l w i t h " t h e a n x i e t y and c o n c e r n o f f a c i n g 

c a p i t a l c h a r g e s " ; t h a t t h e f a c t t h a t he was i n c a r c e r a t e d 

h i n d e r e d h i s a b i l i t y t o g a t h e r e v i d e n c e , c o n t a c t w i t n e s s e s , 

a n d p r e p a r e h i s d e f e n s e ; t h a t p r e j u d i c e s h o u l d be p r e s u m e d 

b e c a u s e t h e d e l a y was a l l e g e d l y t h e r e s u l t o f t h e S t a t e ' s 

n e g l i g e n c e ; and t h a t t h e d e l a y p r e j u d i c e d h i m b e c a u s e i t 

a l l o w e d t h e S t a t e t o p r e s e n t T.S. as a w i t n e s s , t h a t t h e 

memory o f a c h i l d w i t n e s s i s s u s c e p t i b l e t o t h e p a s s a g e o f 

t i m e , t h a t T.S. s p e n t much o f t h a t t i m e i n t h e c a r e o f S m i t h 

and h i s w i f e , a n d t h a t t h e S t a t e met w i t h T.S. on numerous 

o c c a s i o n s t o p r e p a r e h e r t o be a w i t n e s s . However, Brown's 

a s s e r t i o n s c o n s i s t o f b a r e a l l e g a t i o n s . T h e r e f o r e , we 

c o n c l u d e t h a t he d i d n o t d e m o n s t r a t e s p e c i f i c , a c t u a l 

p r e j u d i c e t o h i s d e f e n s e b e c a u s e o f t h e d e l a y . 

M o r e o v e r , e v e n i f we were t o c o n c l u d e t h a t Brown was 

e n t i t l e d t o a p r e s u m p t i o n o f p r e j u d i c e due t o t h e s h e e r l e n g t h 
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o f t h e d e l a y , t h e m a j o r i t y o f t h a t d e l a y was e i t h e r n e u t r a l 

d e l a y o r c a u s e d by h i s own a c t i o n s , as s e t f o r t h a b o v e . A l s o , 

t h e r e i s n o t any i n d i c a t i o n t h a t t h e d e l a y a c t u a l l y hampered 

h i s d e f e n s e i n any way. See W a l k e r , s u p r a . 

A f t e r w e i g h i n g t h e B a r k e r f a c t o r s , t h e r e c o r d b e f o r e us 

does n o t s u p p o r t a f i n d i n g t h a t Brown was d e n i e d h i s r i g h t t o 

a s p e e d y t r i a l . A c c o r d i n g l y , we do n o t f i n d t h a t t h e r e was 

any e r r o r , much l e s s p l a i n e r r o r , i n t h i s r e g a r d . 

I V . 

Brown's f o u r t h argument i s t h a t t h e p r o s e c u t o r e n g a g e d i n 

m i s c o n d u c t d u r i n g h i s t r i a l . B e c a u s e he d i d n o t o b j e c t a t 

t r i a l t o t h e comments a b o u t w h i c h he now c o m p l a i n s , we r e v i e w 

them f o r p l a i n e r r o r . See R u l e 45A, A l a . R. App. P. As t h e 

A l a b a m a Supreme C o u r t s t a t e d i n Ex p a r t e W i n d s o r , 683 So. 2d 

1042, 1061 ( A l a . 1 9 9 6 ) : 

" ' " W h i l e t h i s f a i l u r e t o o b j e c t does n o t 
p r e c l u d e r e v i e w i n a c a p i t a l c a s e , i t does w e i g h 
a g a i n s t any c l a i m o f p r e j u d i c e . " Ex p a r t e Kennedy, 
472 So. 2d [1106,] a t 1111 [ ( A l a . 1 9 8 5)] ( e m p h a s i s 
i n o r i g i n a l ) . " T h i s c o u r t has c o n c l u d e d t h a t t h e 
f a i l u r e t o o b j e c t t o i m p r o p e r p r o s e c u t o r i a l 
a r g u m e n t s ... s h o u l d be w e i g h e d as p a r t o f o u r 
e v a l u a t i o n o f t h e c l a i m on t h e m e r i t s b e c a u s e o f i t s 
s u g g e s t i o n t h a t t h e d e f e n s e d i d n o t c o n s i d e r t h e 
comments i n q u e s t i o n t o be p a r t i c u l a r l y h a r m f u l . " 
J o h n s o n v. W a i n w r i g h t , 778 F.2d 623, 629 n. 6 ( 1 1 t h 
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C i r . 1 9 8 5 ) , c e r t . d e n i e d , 484 U.S. 872, 108 S. C t . 
201, 98 L. Ed. 2d 152 ( 1 9 8 7 ) . " 

I n i t i a l l y , we n o t e t h a t t h e t r i a l c o u r t i n s t r u c t e d t h e 

j u r y t h a t t h e e v i d e n c e i n t h i s c a s e came f r o m t h e t e s t i m o n y o f 

t h e w i t n e s s e s and t h e e x h i b i t s t h a t were a d m i t t e d i n t o 

e v i d e n c e . We presume t h a t t h e j u r y f o l l o w e d t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s . See T a y l o r v. S t a t e , 666 So. 2d 36 ( A l a . C r i m . 

App. 1 9 9 4 ) , a f f ' d , 666 So. 2d 73 ( A l a . 1 9 9 5 ) . I n j u d g i n g a 

p r o s e c u t o r ' s c l o s i n g a r g u m e n t , t h e s t a n d a r d i s w h e t h e r t h e 

argument " ' s o i n f e c t e d t h e t r i a l w i t h u n f a i r n e s s as t o make 

t h e r e s u l t i n g c o n v i c t i o n a d e n i a l o f due p r o c e s s . ' " D a r d e n v.  

W a i n w r i g h t , 477 U.S. 168, 181, 106 S. C t . 2464, 2471, 91 L. 

Ed. 2d 144 (1986) ( q u o t i n g D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 

637, 643, 94 S. C t . 1868, 1871, 40 L. Ed. 2d 431 ( 1 9 7 4 ) ) . 

" I n r e v i e w i n g a l l e g e d l y i m p r o p e r p r o s e c u t o r i a l 
comments, c o n d u c t , a n d q u e s t i o n i n g o f w i t n e s s e s , t h e 
t a s k o f t h i s C o u r t i s t o c o n s i d e r t h e i r i m p a c t i n 
t h e c o n t e x t o f t h e p a r t i c u l a r t r i a l , a nd n o t t o v i e w 
t h e a l l e g e d l y i m p r o p e r a c t s i n t h e a b s t r a c t . 
W h i t l o w v. S t a t e , 509 So. 2d 252, 256 ( A l a . C r . App. 
1 9 8 7 ) ; W y s i n g e r v. S t a t e , 448 So. 2d 435, 438 ( A l a . 
C r . App. 1 9 8 3 ) ; C a r p e n t e r v. S t a t e , 404 So. 2d 89, 
97 ( A l a . C r . App. 1 9 8 0 ) , c e r t . d e n i e d , 404 So. 2d 
100 ( A l a . 1981) . M o r e o v e r , t h i s C o u r t has a l s o h e l d 
t h a t s t a t e m e n t s o f c o u n s e l i n argument t o t h e j u r y 
must be v i e w e d as d e l i v e r e d i n t h e h e a t o f d e b a t e ; 
s u c h s t a t e m e n t s a r e u s u a l l y v a l u e d by t h e j u r y a t 
t h e i r t r u e w o r t h and a r e n o t e x p e c t e d t o become 
f a c t o r s i n t h e f o r m a t i o n o f t h e v e r d i c t . O r r v. 
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S t a t e , 462 So. 2d 1013, 1016 ( A l a . C r . App. 1 9 8 4 ) ; 
S a n d e r s v. S t a t e , 426 So. 2d 497, 509 ( A l a . C r . App. 
1 9 8 2 ) . " 

B a n k h e a d v. S t a t e , 585 So. 2d 97, 106-07 ( A l a . C r i m . App. 

1 9 8 9 ) , a f f ' d i n r e l e v a n t p a r t , 585 So. 2d 112, 127 ( A l a . 

1 9 9 1 ) , r e v ' d on o t h e r g r o u n d s , 625 So. 2d 1146 ( A l a . 1 9 9 3 ) . 

F i n a l l y , 

" ' [ d ] u r i n g c l o s i n g a r g u m e n t , t h e p r o s e c u t o r , as 
w e l l as d e f e n s e c o u n s e l , has a r i g h t t o p r e s e n t h i s 
i m p r e s s i o n s f r o m t h e e v i d e n c e , i f r e a s o n a b l e , a n d 
may a r g u e e v e r y l e g i t i m a t e i n f e r e n c e . ' R u t l e d g e v.  
S t a t e , 523 So. 2d 1087, 1100 ( A l a . C r . App. 1 9 8 7 ) , 
r e v ' d on o t h e r g r o u n d s , 523 So. 2d 1118 ( A l a . 1988) 
( c i t a t i o n o m i t t e d ) . Wide d i s c r e t i o n i s a l l o w e d t h e 
t r i a l c o u r t i n r e g u l a t i n g t h e a r g u m e n t s o f c o u n s e l . 
R a c i n e v. S t a t e , 290 A l a . 225, 275 So. 2d 655 
( 1 9 7 3 ) . ' I n e v a l u a t i n g a l l e g e d l y p r e j u d i c i a l 
r e m a r k s by t h e p r o s e c u t o r i n c l o s i n g a r g u m e n t , ... 
e a c h c a s e must be j u d g e d on i t s own m e r i t s , ' Hooks  
v. S t a t e , 534 So. 2d 329, 354 ( A l a . C r . App. 1 9 8 7 ) , 
a f f ' d , 534 So. 2d 371 ( A l a . 1 9 8 8 ) , c e r t . d e n i e d , 488 
U.S. 1050, 109 S. C t . 883, 102 L. Ed. 2d 1005 (1989) 
( c i t a t i o n s o m i t t e d ) ( q u o t i n g B a r n e t t v. S t a t e , 52 
A l a . App. 260, 264, 291 So. 2d 353 360 ( A l a . C r . 
App. 1 9 9 0 ) , a f f ' d , 590 So. 2d 369 ( A l a . 1 9 9 1 ) . ' I n 
o r d e r t o c o n s t i t u t e r e v e r s i b l e e r r o r , i m p r o p e r 
argument must be p e r t i n e n t t o t h e i s s u e s a t t r i a l o r 
i t s n a t u r a l t e n d e n c y must be t o i n f l u e n c e t h e 
f i n d i n g o f t h e j u r y . ' M i t c h e l l v. S t a t e , 480 So. 2d 
1254, 1257-58 ( A l a . C r . App. 1985) ( c i t a t i o n s 
o m i t t e d ) . 'To j u s t i f y r e v e r s a l b e c a u s e o f an 
a t t o r n e y ' s a r g u m e n t t o t h e j u r y , t h i s c o u r t must 
c o n c l u d e t h a t s u b s t a n t i a l p r e j u d i c e h as r e s u l t e d . ' 
T w i l l e y v. S t a t e , 472 So. 2d 1130, 1139 ( A l a . C r . 
App. 1985) ( c i t a t i o n s o m i t t e d ) . " 
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C o r a l v. S t a t e , 628 So. 2d 954, 985 ( A l a . C r i m . App. 1 9 9 2 ) , 

a f f ' d , 628 So. 2d 1004 ( A l a . 1 9 9 3 ) . 

I n i t i a l l y , Brown c o n t e n d s t h a t , d u r i n g h i s g u i l t - p h a s e 

c l o s i n g a r g u m e n t s , t h e p r o s e c u t o r i m p r o p e r l y a s s e r t e d h i s 

p e r s o n a l o p i n i o n as t o h i s g u i l t . D u r i n g h i s r e b u t t a l c l o s i n g 

a r g u m e n t , t h e p r o s e c u t o r s t a t e d : 

"So, I s u b m i t t o you i n c o u n t t h r e e i s t h e e x a c t 
same way. A l e s s e r i n c l u d e d o f i n t e n t i o n a l m u r d e r 
o f C h e r e a J e m i s o n , you've g o t t o b e l i e v e t h a t he d i d 
n o t r o b h e r , he j u s t k i l l e d h e r i n t e n t i o n a l l y . And 
t h e n i f you t a k e t h e i n t e n t i o n a l m u r d e r o u t , you've 
g o t j u s t r o b b e r y . And t h e n i t ' s j u s t a r o b b e r y . 
I t ' s n o t j u s t a r o b b e r y . T h i n k a b o u t i t . Common 
s e n s e you c a n u s e i s t h a t i t ' s an i n t e n t i o n a l a c t 
w i t h o u t q u e s t i o n . T h e y ' r e i n t e n t i o n a l l y k i l l e d . 
A nd i t i s a r o b b e r y w i t h o u t q u e s t i o n . And i t i s two 
o r more p e r s o n s p u r s u a n t t o one c o n d u c t w i t h o u t 
q u e s t i o n . The o n l y q u e s t i o n you've g o t i s you've 
g o t t o g e t b a c k h e r e and d e t e r m i n e b e y o n d a 
r e a s o n a b l e d o u b t i s d i d he do i t ? D i d he do i t ? 
B e c a u s e we've p r o v e n a l l t h e e l e m e n t s o f t h e 
o f f e n s e . I s u b m i t t o you, we p r o v e d he d i d i t . B u t  
t h a t ' s t h e q u e s t i o n f o r y o u . I d o n ' t g e t t o go b a c k  
t h e r e w i t h y o u . My v o t e was c a s t a l o n g t i m e ago  
when I c h a r g e d h i m w i t h what he d i d . " 

(R. 970-71) ( e m p h a s i s a d d e d ) . 

" ' W h i l e i t i s n e v e r p r o p e r f o r t h e 
p r o s e c u t o r t o e x p r e s s h i s p e r s o n a l o p i n i o n 
as t o t h e g u i l t o f t h e a c c u s e d d u r i n g 
c l o s i n g a r g u m e n t , r e v e r s i b l e e r r o r d o es 
n o t o c c u r when t h e a r g u m e n t c o m p l a i n e d o f 
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c o n s t i t u t e s mere e x p r e s s i o n o f o p i n i o n 
c o n c e r n i n g i n f e r e n c e s , d e d u c t i o n s a n d 
c o n c l u s i o n s drawn f r o m t h e e v i d e n c e . ' " 

A l l e n v. S t a t e , 659 So. 2d 135, 139 ( A l a . C r i m . App. 1994) 

( q u o t i n g Sams v. S t a t e , 506 So. 2d 1027, 1029 ( A l a . 1 9 8 6 ) ) . 

"'A p r o s e c u t o r as w e l l as d e f e n s e c o u n s e l has a 
r i g h t t o p r e s e n t h i s i m p r e s s i o n s f r o m t h e 
e v i d e n c e , ' a n d ' [ h ] e may a r g u e e v e r y l e g i t i m a t e 
i n f e r e n c e f r o m t h e e v i d e n c e a n d may e x a m i n e , 
c o l l a t e , s i f t , a n d t r e a t t h e e v i d e n c e i n h i s own 
way.' W a t s o n v. S t a t e , 398 So. 2d 320, 328 ( A l a . 
C r . App. 1 9 8 0 ) , w r i t d e n i e d , 398 So. 2d 332 ( A l a . ) , 
c e r t . d e n i e d , 452 U.S. 941, 101 S. C t . 3085, 69 L. 
Ed. 2d 955 ( 1 9 8 1 ) . " 

H e n d e r s o n v. S t a t e , 584 So. 2d 841, 856-57 ( A l a . C r i m . App. 

1 9 8 8 ) . 

" ' " ' [ T ] h e r u l e on w h i c h t h e 
w e i g h t o f a u t h o r i t y i s i n 
agreement i s t h a t i t i s i m p r o p e r 
f o r t h e p r o s e c u t i n g a t t o r n e y ... 
t o e x p r e s s h i s p e r s o n a l o p i n i o n 
o r b e l i e f i n g u i l t o f a c c u s e d 
[so] as t o p e r m i t an i n f e r e n c e by 
t h e j u r y t h a t s u c h o p i n i o n o r 
b e l i e f i s b a s e d on r e a s o n s o r 
i n f o r m a t i o n o u t s i d e t h e e v i d e n c e , 
b u t t h a t i t i s n o t i m p r o p e r f o r 
him t o a r g u e o r t o e x p r e s s h i s 
o p i n i o n t h a t a c c u s e d i s g u i l t y , 
where he s t a t e s , o r i t i s 
a p p a r e n t , t h a t s u c h o p i n i o n i s 
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b a s e d s o l e l y on t h e e v i d e n c e . ' 
23A C.J.S. C r i m i n a l Law § 1104, 
p. 194-95 ( 1 9 6 1 ) . See Crenshaw  
v. S t a t e , 153 A l a . 5, 7, 45 So. 
631, 632 (1908) ( p r o s e c u t o r 
a r g u e d t o t h e e f f e c t t h a t t h e 
e v i d e n c e showed a c l e a r c a s e ) ; 
Cranmore v. S t a t e , 41 A l a . App. 
276, 279, 129 So. 2d 121, 123 
(1961) ( p r o s e c u t o r ' s s t a t e m e n t , 
'I n e v e r d i d a s k you t o c o n v i c t a 
man I b e l i e v e t o be i n n o c e n t ' 
f o u n d t o be 'a mere e x p r e s s i o n o f 
o p i n i o n by t h e s o l i c i t o r t h a t t h e 
d e f e n d a n t was g u i l t y , and ... n o t 
a c a u s e f o r r e v e r s a l ' ) ; H a n d l e y  
v. S t a t e , 214 A l a . 172, 175, 106 
So. 692, 695 (1925) (argument, 
'She i s a m u r d e r e r ; she i s a 
m u r d e r e r . She i s n o t some one who 
has c o m m i t t e d some o f t h e l o w e r 
o f f e n s e s o f h o m i c i d e ' d i d 'not 
t r a n s c e n d t h e bounds o f 
l e g i t i m a t e a r g u m e n t ' ) ; G a r d n e r v. 
S t a t e , 17 A l a . App. 589, 590-91, 
87 So. 885, 886, c e r t . d e n i e d , 
205 A l a . 60, 87 So. 888 (1920) 
( p r o s e c u t o r ' s argument t h a t t h e 
d e f e n d a n t ' i s a p i c k p o c k e t ' i n 
p r o s e c u t i o n f o r g r a n d l a r c e n y 
'was t h e e x p r e s s i o n o f an 
o p i n i o n ' by t h e p r o s e c u t o r , 'and 
f r o m t h e s t a t e ' s c o n t e n t i o n was 
s u p p o r t e d by one phase o f t h e 
e v i d e n c e . ' P r e s i d i n g Judge 
B r i c k e n d i s s e n t e d , a r g u i n g t h a t 
' i t d i d n o t l i e i n t h e mouth o f 
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t h e s o l i c i t o r t o d e c i d e t h e s e 
v i t a l q u e s t i o n s . ' ) ; M c C o l s t o n v.  
S t a t e , 20 A l a . App. 591, 593, 104 
So. 347, 348-49 (1925) 
( p r o s e c u t o r ' s a rgument, 'He i s 
g u i l t y o f t h e c r i m e o f h i g h w a y 
r o b b e r y , ' s h o u l d be r e f r a i n e d 
f r o m b u t d i d n o t c o n s t i t u t e 
e r r o r ) ; Dunn v. S t a t e , 19 A l a . 
App. 576, 577, 99 So. 154, 155 
(1924) ( p r o s e c u t o r ' s comment, ' I 
t e l l you t h a t t h i s d e f e n d a n t i s 
g u i l t y , ' was m e r e l y an argument 
o f t h e i n f e r e n c e drawn by t h e 
s o l i c i t o r and was n o t i m p r o p e r ) ; 
G r i g g s v. S t a t e , 21 A l a . App. 
530, 531, 109 So. 611 (1926) 
( p r o s e c u t o r s t a t e d t h a t f r o m t h e 
e v i d e n c e he b e l i e v e d t h e 
d e f e n d a n t was g u i l t y , and t h a t , 
i f he d i d n o t b e l i e v e t h e 
d e f e n d a n t was g u i l t y , he w o u l d 
n o t a s k t h e j u r y t o c o n v i c t him. 
H e l d : The o p i n i o n was b a s e d upon 
t h e e v i d e n c e . 'Where t h i s i s t h e 
c a s e , s u c h e x p r e s s i o n o f o p i n i o n 
w i l l n o t be s u f f i c i e n t upon w h i c h 
t o p r e d i c a t e a r e v e r s a l . ' ) ; 
T u c k e r v. S t a t e , 2 8 A l a . App. 
492, 494, 188 So. 276, 277 (1939) 
( p r o s e c u t o r ' s s t a t e m e n t , 'I 
b e l i e v e he [ d e f e n d a n t ] i s g u i l t y ' 
was a 'mere e x p r e s s i o n o f o p i n i o n 
by t h e s o l i c i t o r ' and n o t 
i m p r o p e r r e m a r k ) ; G i l b e r t v. 
S t a t e , 19 A l a . App. 104, 106-07, 
95 So. 502, 504 (1923) 
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( p r o s e c u t o r ' s c l o s i n g a r g u m e n t , 
'He i s g u i l t y as h e l l i t s e l f 
u n d e r t h i s t e s t i m o n y , and you 
know i t ' t h o u g h n o t a p p r o v e d was 
'but t h e mere e x p r e s s i o n o f 
c o u n s e l made i n a r g u m e n t ' ) . " 

" ' G a l l o w a y v. S t a t e , 484 So. 2d 1199, 1201 
( A l a . C r . App. 1 9 8 6 ) . ' 

"Hunt v. S t a t e , 659 So. 2d 933, 940-42 ( A l a . C r i m . 
App. 1994) ( h o l d i n g t h a t t h e f o l l o w i n g comments by 
t h e p r o s e c u t o r were n o t e r r o r : t h a t he f e l t t h a t t h e 
e v i d e n c e p r e s e n t e d was ' " o v e r w h e l m i n g , " ' t h a t ' " a t 
t h e c o n c l u s i o n o f t h i s t r i a l ... you w i l l a g r e e w i t h 
t h e S t a t e o f Alabama t h a t t h e d e f e n d a n t i s g u i l t y o f 
c a p i t a l m u r d e r , " ' and t h a t ' " i f t h i s i s n ' t c a p i t a l 
m u r d e r , t h e n t h e r e has n e v e r been c a p i t a l murder i n 
W a l k e r C o u n t y " ' ) , a f f ' d , 659 So. 2d 960 ( A l a . 
1 9 9 5 ) . " 

McGowan v. S t a t e , 990 So. 2d 931, 971-72 ( A l a . C r i m . App. 

2 0 0 3 ) . 

A f t e r r e v i e w i n g t h e p r o s e c u t o r ' s comments i n c o n t e x t , we 

c o n c l u d e t h a t t h e y were s i m p l y p e r m i s s i b l e comments on Brown's 

g u i l t t h a t were b a s e d on t h e e v i d e n c e . A l s o , t h e p r o s e c u t o r 

d i d n o t i m p r o p e r l y e n c o u r a g e t h e j u r y t o c o n v i c t Brown b a s e d 

on r e a s o n s o r i n f o r m a t i o n o u t s i d e t h e e v i d e n c e . A c c o r d i n g l y , 

we do n o t f i n d t h a t t h e r e was any p l a i n e r r o r i n t h i s r e g a r d . 
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Brown a l s o c o n t e n d s t h a t t h e p r o s e c u t o r made comments 

t h a t were n o t s u p p o r t e d b y t h e e v i d e n c e and t h a t "were 

i n t e n d e d s o l e l y t o p r o v o k e a v i s c e r a l r e a c t i o n f r o m t h e j u r y . " 

(Brown's b r i e f a t p. 72.) D u r i n g t h e S t a t e ' s g u i l t - p h a s e 

r e b u t t a l c l o s i n g a r g u m e n t , t h e f o l l o w i n g o c c u r r e d : 

"And he t a l k s a b o u t 7 y e a r s s i n c e t h i s h a p p e ned. 
Y e s , i t has bee n y e a r s . Oh, and how c a n she 
remember t h a t a f t e r 7 y e a r s ? L e t me t e l l you 
s o m e t h i n g : How do you t h i n k s h e ' s e v e r g o i n g t o 
f o r g e t i t ? I w i s h she c o u l d . I w i s h a f o u r - y e a r -
o1d g i r l ' s l a s t image o f h e r m o t h e r was n o t l y i n g i n 
t h a t h a l l w i t h t h a t ( p o i n t i n g ) k i l l e r s t a n d i n g o v e r 
h e r . Do you t h i n k i t ' s — do you t h i n k i t ' s u n u s u a l 
she c a n ' t remember g o i n g t o C l e v e l a n d ? Do you t h i n k 
t h a t ' s u n u s u a l ? I know p e o p l e t h a t remember m i n u t e 
d e t a i l s a b o u t t h e b i r t h o f t h e i r f i r s t c h i l d , c o l o r 
o f t h e i r s k i n , how t h e i r h e a d l o o k e d , how t h e i r 
h a n d s . I b e t t h e y d o n ' t know what t h e y were d o i n g 
30 m i n u t e s l a t e r . B u t t h e y remember t h e l o o k o f t h a t 
b a b y. J u s t l i k e she remembers t h e l o o k o f h e r 
m o t h e r w i t h t h a t t h u g r i g h t t h e r e ( p o i n t i n g ) 
s t a n d i n g o v e r h e r . How c o u l d she n o t remember t h a t ? 
Oh, she c o u l d n ' t r e c a l l t h a t . B u t she d i d . " 

(R. 959-60) ( e m p h a s i s a d d e d ) . 

"And s o m e t h i n g [ d e f e n s e c o u n s e l ] s a i d s t r u c k me 
r i g h t o f f t h e b a t . He s a i d M a n u e l S m i t h h e a r d f r o m 
h i s w i f e he h a d n e v e r been a r r e s t e d f o r d o m e s t i c 
v i o l e n c e a nd a b u s i n g h e r . W e l l , he has now. I t ' s  
j u s t a shame he w a s n ' t a r r e s t e d f o r s l a p p i n g h e r .  
I t ' s [a shame] he w a s n ' t a r r e s t e d f o r k i c k i n g h e r .  
When he g e t s a r r e s t e d f o r i t , h e ' s k i l l e d h e r . " 

(R. 958) ( e m p h a s i s a d d e d ) . 
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"Bu t I want you t o t h i n k a b o u t t h i s — I want 
you t o t h i n k . I want t o t a l k a b o u t i t j u s t a g a i n . 
I s a i d i t . The l a s t image f o r t h a t c h i l d i s s e e i n g 
h e r m o t h e r t h e r e . B u t we a r e i n t h e l i g h t o f d ay 
now i n a c o u r t r o o m i n a c o u r t o f l a w f o r him. R i g h t 
t h e r e . I want you b e c a u s e you b e l i e v e h e ' s g u i l t y 
b e y o n d a r e a s o n a b l e d o u b t and t o a m o r a l c e r t a i n t y 
o f e a c h and e v e r y e l e m e n t , I want you t o g i v e h i m 
t h e l a s t image i n t h e l i g h t o f day f o r D o t t y and 
C h e r e a J e m i s o n , g i v e h i m t h e l a s t image o f h e a r i n g 
t h e w o r d s : 'We t h e j u r y f i n d t h e d e f e n d a n t g u i l t y 
o f c a p i t a l m urder o f two o r more p e r s o n s . ' G i v e h i m  
t h e l a s t image o f s a y i n g : 'We t h e j u r y f i n d h i m  
g u i l t y o f murder o f D o t t y J e m i s o n d u r i n g a r o b b e r y .  
We t h e j u r y f i n d h i m g u i l t y o f m u r d e r d u r i n g a  
r o b b e r y o f C h e r e a J e m i s o n . ' Make t h a t t h e l a s t 
image he h e a r s o f D o t t y and C h e r e a J e m i s o n . B e c a u s e 
t h e l a s t t h i n g t h a t he gave t h i s l i t t l e g i r l i s t o 
see h i s m o t h e r s t a n d i n g t h e r e -- o r s e e h e r l y i n g 
t h e r e w i t h h e r Daddy — o r e x c u s e me, t h a t was 
W a k i l i i s t a n d i n g o v e r h e r , i t w a s n ' t Daddy. I 
t h a n k y o u . " 

(R. 971-72) (em p h a s i s a d d e d ) . S u b s e q u e n t l y , d u r i n g t h e 

p r o s e c u t o r ' s p e n a l t y - p h a s e c l o s i n g a r g u m e n t , t h e f o l l o w i n g 

o c c u r r e d : 

"And I t e l l you what, w h e t h e r R o s e n z w e i g 
b e l i e v e s i n t h e d e a t h p e n a l t y o r G o f f o r a nybody 
e l s e , we know one t h i n g b e y o n d a r e a s o n a b l e d o u b t , 
t h e r e i s one p e r s o n i n t h i s c o u r t r o o m t h a t d o e s , and 
t h e r e ( p o i n t i n g ) he s i t s . He b e l i e v e s i n i t . 
B e c a u s e on M a r c h 9 t h and 1 0 t h , he a c t e d as j u d g e , 
j u r y , and e x e c u t i o n e r o f D o t t y J e m i s o n and C h e r e a 
J e m i s o n . And t h e y d i d n ' t g e t t h e b e n e f i t o f t h e 
l i g h t o f d ay i n t h e c o u r t r o o m i n t h e S t a t e o f 
A l a b a m a t o have a s e n t e n c e h e a r i n g t o p u t on 
e v i d e n c e t o h i m why t h e y s h o u l d n o t be p u n i s h e d f o r 
d e a t h b y d e a t h . He b e l i e v e s i n i t . He b e l i e v e s i n 
c a r r y i n g i t o u t . B u t he d o e s n ' t b e l i e v e i n t h e 
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p r o p o s i t i o n t h a t p e o p l e d e s e r v e a r i g h t t o have 
somebody b e g . I b e t you t h e r e was some b e g g i n g  
g o i n g on. I b e t you t h e r e was. And I a s k you t o  
g i v e h i s sympathy and t h e r e s u l t o f t h e i r b e g g i n g  
t h e same way he gave i t t o D o t t y J e m i s o n and C h e r e a  
J e m i s o n a n d s e n t e n c e h i m t h e d e a t h o r recommend t h e  
s e n t e n c e o f d e a t h as t h e l a w a l l o w s b a s e d on t h e  
p r o o f t o y o u . " 

(R. 1225-26) ( e m p h a s i s a d d e d ) . 

Some o f t h e p r o s e c u t o r ' s s t a t e m e n t s were r e a s o n a b l e 

i n f e r e n c e s b a s e d on t h e e v i d e n c e p r e s e n t e d a t t r i a l . However, 

e v e n i f t h e p r o s e c u t o r d i d m i s s t a t e o r m i s c h a r a c t e r i z e t h e 

e v i d e n c e p r e s e n t e d a t t r i a l , h i s s t a t e m e n t s were n o t o f s u c h 

a n a t u r e t h a t t h e y " ' s o i n f e c t e d t h e t r i a l w i t h u n f a i r n e s s as 

t o make t h e r e s u l t i n g c o n v i c t i o n a d e n i a l o f due p r o c e s s . ' " 

D a r d e n , s u p r a . A l s o , t h e t r i a l c o u r t r e p e a t e d l y i n s t r u c t e d 

t h e j u r y t h a t t h e e v i d e n c e i n t h i s c a s e came f r o m t h e 

t e s t i m o n y f r o m t h e w i t n e s s s t a n d a n d f r o m t h e e x h i b i t s 

i n t r o d u c e d i n t o e v i d e n c e . We presume t h a t t h e j u r y f o l l o w e d 

t h e t r i a l c o u r t ' s i n s t r u c t i o n s . See T a y l o r , s u p r a . 

A d d i t i o n a l l y , a f t e r r e v i e w i n g t h e comments i n t h e c o n t e x t 

o f t h e e n t i r e p r o c e e d i n g s , we c o n c l u d e t h a t t h e y were n o t o f 

s u c h a n a t u r e as t o i n f l a m e t h e p a s s i o n s o f t h e j u r y . A l s o , 

we v i e w t h e s t a t e m e n t s o f c o u n s e l i n c l o s i n g a rgument as 

h a v i n g been made i n t h e h e a t o f d e b a t e , and we n o t e t h a t s u c h 
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s t a t e m e n t s a r e u s u a l l y v a l u e d b y t h e j u r y a t t h e i r t r u e w o r t h 

and a r e n o t e x p e c t e d t o become f a c t o r s i n t h e f o r m a t i o n o f t h e 

v e r d i c t . See O r r v. S t a t e , 462 So. 2d 1013 ( A l a . C r i m . App. 

1 9 8 4 ) . 

F o r t h e s e r e a s o n s , we do n o t f i n d any p l a i n e r r o r i n t h i s 

r e g a r d . 

C. 

Brown f u r t h e r c o n t e n d s t h a t t h e S t a t e i m p r o p e r l y c r e a t e d 

a n e g a t i v e c o n n o t a t i o n f o r h i s name and t h a t t h e u s e o f t h a t 

l a b e l was m i s c o n d u c t . S p e c i f i c a l l y , he a s s e r t s t h a t " [ t ] h e 

S t a t e made u s e o f [T . S . ' s ] t e s t i m o n y t o c r e a t e t h e l a b e l 

' W a k i l i i ' f o r m [ h i m ] , a n d t o imbue t h a t l a b e l w i t h 

p a r t i c u l a r l y d i s f a v o r a b l e m e a n i n g " and t h a t t h e " [ t ] h e S t a t e ' s 

u s e o f t h i s l a b e l was d e s i g n e d t o m a n i p u l a t e t h e e m o t i o n s o f 

t h e j u r y , and was i m p e r m i s s i b l e . (Brown's b r i e f a t p. 75.) 

B e c a u s e Brown d i d n o t o b j e c t a t t r i a l t o t h e comment a b o u t 

w h i c h he now c o m p l a i n s , we r e v i e w i t f o r p l a i n e r r o r . See 

R u l e 45A, A l a . R. App. P. 

D u r i n g t h e S t a t e ' s g u i l t - p h a s e c l o s i n g a r g u m e n t , t h e 

f o l l o w i n g o c c u r r e d : 

" [ T . S . ] s e c o n d w i t n e s s . You c a n ' t f o r g e t h e r . 
The d e f e n d a n t ' s d a u g h t e r . She was f o u r y e a r s o l d 
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when h e r m o t h e r was k i l l e d . F o u r y e a r s o l d when h e r 
g r a n d m o t h e r was m u r d e r e d . E l e v e n y e a r s o l d when she 
came i n h e r e and h a d t h e c o u r a g e t o t e l l you a l l 
a b o u t t h e l a s t t i m e she saw h e r m o t h e r . She t o l d 
you s o m e t h i n g i m p o r t a n t . She s a i d ' I c a l l e d h i m 
W a k i l i i when t h e y were f u s s i n , a nd I c a l l e d h i m d a d 
o t h e r t i m e s . ' She c a l l e d h i m W a k i l i i t h i s n i g h t .  
D i d you n o t i c e t h a t ? She c a l l e d h i m W a k i l i i t h e r e i n  
t h e h a l l w a y . " 

(R. 922) ( e m p h a s i s a d d e d ) . 

When t h e S t a t e was q u e s t i o n i n g T.S. a b o u t who l i v e d i n 

h e r home w i t h h e r a t t h e t i m e o f t h e m u r d e r s , t h e f o l l o w i n g 

o c c u r r e d : 

"[PROSECUTOR:] Okay. Was t h e r e a nybody e l s e ? 
Y o u r two b r o t h e r s , y o u r mom, and y o u r grandma, and 
y o u r Dad — d i d you c a l l W a k i l i i y o u r Dad? 

" [ T . S . : ] When he w a s n ' t mean. 

"THE COURT: I'm s o r r y . 

"[PROSECUTOR:] T e l l me t h a t a g a i n . 

" [ T . S . : ] When he w a s n ' t f u s s i n g . 

"[PROSECUTOR:] Okay. So, when he w a s n ' t 
f u s s i n g , you c a l l e d h i m y o u r dad? 

" [ T . S . : ] Y e s , ma'am. 

"[PROSECUTOR:] What d i d you c a l l h i m when he 
was f u s s i n g ? 

" [ T . S . : ] W a k i l i i . 

"[PROSECUTOR:] So, i s i t o k a y w i t h you i f we 
c a l l h i m W a k i l i i t o d a y ? 
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" [ T . S . : ] Y e s , s i r [ s i c ] . " 

(R. 377-78.) S u b s e q u e n t l y , T.S. t e s t i f i e d t h a t t h e l a s t t i m e 

she saw h e r m o t h e r , she was s t a n d i n g a t t h e d o o r o f h e r 

bedroom; t h a t h e r m o t h e r was i n t h e h a l l w a y f u s s i n g ; and t h a t 

h e r m o t h e r was f u s s i n g w i t h " W a k i l i i . " (R. 379.) A f t e r 

r e v i e w i n g t h e p r o s e c u t o r ' s s t a t e m e n t i n c o n t e x t , we f i n d t h a t 

i t was a p e r m i s s i b l e comment on t h e e v i d e n c e p r e s e n t e d d u r i n g 

t h e t r i a l . A l s o , t h e s t a t e m e n t was n o t o f s u c h n a t u r e as t o 

i n f l a m e t h e p a s s i o n s o f t h e j u r y . T h e r e f o r e , we do n o t f i n d 

t h a t t h e r e was any p l a i n e r r o r i n t h i s r e g a r d . 

D. 

F i n a l l y , Brown c o n t e n d s t h a t " t h e c u m u l a t i v e i m p a c t o f 

t h e S t a t e ' s m i s c o n d u c t d u r i n g t r i a l n e c e s s i t a t e s r e v e r s a l . " 

(Brown's b r i e f a t p. 76.) We have c o n s i d e r e d e a c h o f t h e 

a l l e g a t i o n s o f p r o s e c u t o r i a l m i s c o n d u c t i n d i v i d u a l l y , a nd we 

have n o t f o u n d t h a t any o f t h o s e a l l e g a t i o n s o f e r r o r r e q u i r e 

r e v e r s a l . We have a l s o c o n s i d e r e d t h e a l l e g a t i o n s o f 

p r o s e c u t o r i a l m i s c o n d u c t c u m u l a t i v e l y , and we do n o t f i n d t h a t 

" t h e a c c u m u l a t e d e r r o r s have ' p r o b a b l y i n j u r i o u s l y a f f e c t e d 

[Brown's] s u b s t a n t i a l r i g h t s . ' " Ex p a r t e Woods, 789 So. 2d 
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941, 942-43 n.1 ( A l a . 2001) ( q u o t i n g R u l e 45, A l a . R. App. 

P . ) . T h e r e f o r e , Brown's argument i s w i t h o u t m e r i t . 

Brown's f i f t h argument i s t h a t we s h o u l d remand t h i s c a s e 

t o t h e t r i a l c o u r t f o r a h e a r i n g p u r s u a n t t o B a t s o n v.  

K e n t u c k y , 47 6 U.S. 79, 106 S. C t . 1712, 90 L. Ed. 2d 69 

( 1 9 8 6 ) . S p e c i f i c a l l y , he c o n t e n d s t h a t t h e r e c o r d r a i s e s an 

i n f e r e n c e t h a t t h e S t a t e d i s c r i m i n a t e d on t h e b a s i s o f r a c e 

and g e n d e r . 

" I n B a t s o n t h e U n i t e d S t a t e s Supreme C o u r t h e l d t h a t 
b l a c k v e n i r e m e m b e r s c o u l d n o t be s t r u c k f r o m a b l a c k 
d e f e n d a n t ' s j u r y b e c a u s e o f t h e i r r a c e . I n Powers  
v. O h i o , 499 U.S. 400, 111 S. C t . 1364, 113 L. Ed. 
2d 411 ( 1 9 9 1 ) , t h e c o u r t e x t e n d e d i t s d e c i s i o n i n 
B a t s o n t o a p p l y a l s o t o w h i t e d e f e n d a n t s . ... The 
U n i t e d S t a t e s Supreme C o u r t i n G e o r g i a v. M c C o l l u m , 
505 U.S. 42, 112 S. C t . 2348, 120 L. Ed. 2d 33 
( 1 9 9 2 ) , h e l d t h a t t h e p r o t e c t i o n s o f B a t s o n were 
a l s o a v a i l a b l e t o d e f e n s e c o u n s e l i n c r i m i n a l 
t r i a l s . The A l a b a m a Supreme C o u r t has h e l d t h a t t h e 
p r o t e c t i o n s o f B a t s o n a p p l y t o t h e s t r i k i n g o f w h i t e 
p r o s p e c t i v e j u r o r s . W h i t e C o n s o l i d a t e d I n d u s t r i e s ,  
I n c . v. A m e r i c a n L i b e r t y I n s u r a n c e , Co., 617 So. 2d 
657 ( A l a . 1993) ." 

G r i m s l e y v. S t a t e , 678 So. 2d 1194, 1195 ( A l a . C r i m . App. 

1 9 9 5 ) . Brown d i d n o t r a i s e a B a t s o n o b j e c t i o n a t t r i a l . 

T h e r e f o r e , we r e v i e w h i s argument o n l y f o r p l a i n e r r o r . See 

R u l e 45, A l a . R. App. P. 
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P l a i n e r r o r i s 

" e r r o r t h a t i s so o b v i o u s t h a t t h e f a i l u r e t o n o t i c e 
i t w o u l d s e r i o u s l y a f f e c t t h e f a i r n e s s o r i n t e g r i t y 
o f t h e j u d i c i a l p r o c e e d i n g s . Ex p a r t e T a y l o r , 666 
So. 2d 73 ( A l a . 1 9 9 5 ) . The p l a i n e r r o r s t a n d a r d 
a p p l i e s o n l y where a p a r t i c u l a r l y e g r e g i o u s e r r o r 
o c c u r r e d a t t r i a l and t h a t e r r o r has o r p r o b a b l y has 
s u b s t a n t i a l l y p r e j u d i c e d t h e d e f e n d a n t . T a y l o r . " 

Ex p a r t e T r a w i c k , 698 So. 2d 162, 167 ( A l a . 1 9 9 7 ) . "To f i n d 

p l a i n e r r o r i n t h e c o n t e x t o f a B a t s o n o r J . E . B . [ v . A l a b a m a , 

511 U.S. 127, 114 S. C t . 1419, 128 L. Ed. 2d 89 ( 1 9 9 4 ) , ] 

v i o l a t i o n , t h e r e c o r d must s u p p l y an i n f e r e n c e t h a t t h e 

p r o s e c u t o r was 'engaged i n t h e p r a c t i c e o f p u r p o s e f u l 

d i s c r i m i n a t i o n . ' Ex p a r t e W a t k i n s , 509 So. 2d 1074, 1076 

( A l a . 1987 ) . " B l a c k m o n v. S t a t e , 7 So. 3d 397, 425 ( A l a . 

C r i m . App. 2 0 0 3 ) . 

"The b u r d e n o f p e r s u a s i o n i s i n i t i a l l y on t h e 
p a r t y a l l e g i n g d i s c r i m i n a t o r y use o f a p e r e m p t o r y 
c h a l l e n g e t o e s t a b l i s h a p r i m a f a c i e c a s e o f 
d i s c r i m i n a t i o n . I n d e t e r m i n i n g w h e t h e r t h e r e i s a 
p r i m a f a c i e c a s e , t h e c o u r t i s t o c o n s i d e r ' a l l 
r e l e v a n t c i r c u m s t a n c e s ' w h i c h c o u l d l e a d t o an 
i n f e r e n c e o f d i s c r i m i n a t i o n . See B a t s o n , 476 U.S. 
a t 93, 10 6 S. C t . a t 1721, c i t i n g W a s h i n g t o n v.  
D a v i s , 426 U.S. 229, 239-42, 96 S. C t . 2040, 
2047-48, 48 L. Ed. 2d 597 ( 1 9 7 6 ) . The f o l l o w i n g a r e 
i l l u s t r a t i v e o f t h e t y p e s o f e v i d e n c e t h a t c a n be 
u s e d t o r a i s e t h e i n f e r e n c e o f d i s c r i m i n a t i o n : 

" 1 . E v i d e n c e t h a t t h e ' j u r o r s i n 
q u e s t i o n s h a r e [ d ] o n l y t h i s one 
c h a r a c t e r i s t i c -- t h e i r membership i n t h e 
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g r o u p -- and t h a t i n a l l o t h e r r e s p e c t s 
t h e y [were] as h e t e r o g e n e o u s as t h e 
community as a w h o l e . ' [ P e o p l e v.] 
W h e e l e r , 22 C a l . 3d [258,] a t 280, 583 P.2d 
[748,] a t 764, 148 C a l . R p t r . [890,] a t 905 
[ ( 1 9 7 8 ) ] . F o r i n s t a n c e ' i t may be 
s i g n i f i c a n t t h a t t h e p e r s o n s c h a l l e n g e d , 
a l t h o u g h a l l b l a c k , i n c l u d e b o t h men and 
women and a r e a v a r i e t y o f a g e s , 
o c c u p a t i o n s , and s o c i a l o r e c o n o m i c 
c o n d i t i o n s , ' W h e e l e r , 22 C a l . 3d a t 280, 
583 P.2d a t 764, 148 C a l . R p t r . a t 905, n. 
27, i n d i c a t i n g t h a t r a c e was t h e d e c i d i n g 
f a c t o r . 

"2. A p a t t e r n o f s t r i k e s a g a i n s t b l a c k 
j u r o r s on t h e p a r t i c u l a r v e n i r e ; e.g., 4 o f 
6 p e r e m p t o r y c h a l l e n g e s were u s e d t o s t r i k e 
b l a c k j u r o r s . B a t s o n , 476 U.S. a t 97, 106 
S. C t . a t 1723. 

"3. The p a s t c o n d u c t o f t h e o f f e n d i n g 
a t t o r n e y i n u s i n g p e r e m p t o r y c h a l l e n g e s t o 
s t r i k e a l l b l a c k s f r o m t h e j u r y v e n i r e . 
S wain [v. A l a b a m a , 380 U.S. 202, 85 S. C t . 
824, 13 L. Ed. 2d 759 ( 1 9 6 5 ) ] . 

"4. The t y p e and manner o f t h e 
o f f e n d i n g a t t o r n e y ' s q u e s t i o n s and 
s t a t e m e n t s d u r i n g v o i r d i r e , i n c l u d i n g 
n o t h i n g more t h a n d e s u l t o r y v o i r d i r e . 
B a t s o n , 476 U.S. a t 97, 106 S. C t . a t 1723; 
W h e e l e r , 22 C a l . 3 d a t 281, 583 P.2d a t 764, 
148 C a l . R p t r . a t 905. 

"5. The t y p e and manner o f q u e s t i o n s 
d i r e c t e d t o t h e c h a l l e n g e d j u r o r , i n c l u d i n g 
a l a c k o f q u e s t i o n s , o r a l a c k o f 
m e a n i n g f u l q u e s t i o n s . S l a p p y v. S t a t e , 503 
So. 2d 350, 355 ( F l a . D i s t . C t . App. 1 9 8 7 ) ; 
P e o p l e v. T u r n e r , 42 C a l . 3d 711, 726 P.2d 
102, 230 C a l . R p t r . 656 ( 1 9 8 6 ) ; P e o p l e v. 
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W h e e l e r , 22 C a l . 3d 258, 583 P.2d 748, 7 64 , 
148 C a l . R p t r . 890 [905] ( 1 9 7 8 ) . " 

"6. D i s p a r a t e t r e a t m e n t o f members o f 
t h e j u r y v e n i r e w i t h t h e same 
c h a r a c t e r i s t i c s ; o r who answer a q u e s t i o n 
i n t h e same o r s i m i l a r manner; e.g., i n 
S l a p p y , a b l a c k e l e m e n t a r y s c h o o l t e a c h e r 
was s t r u c k as b e i n g p o t e n t i a l l y t o o l i b e r a l 
b e c a u s e o f h i s j o b , b u t a w h i t e e l e m e n t a r y 
s c h o o l t e a c h e r was n o t c h a l l e n g e d . S l a p p y , 
503 So. 2d a t 352 and 355. 

"7. D i s p a r a t e e x a m i n a t i o n o f members 
o f t h e v e n i r e ; e.g., i n S l a p p y , a q u e s t i o n 
d e s i g n e d t o p r o v o k e a c e r t a i n r e s p o n s e t h a t 
i s l i k e l y t o d i s q u a l i f y a j u r o r was a s k e d 
t o b l a c k j u r o r s , b u t n o t t o w h i t e j u r o r s . 
S l a p p y , 503 So. 2d a t 355. 

"8. C i r c u m s t a n t i a l e v i d e n c e o f i n t e n t 
may be p r o v e n by d i s p a r a t e i m p a c t where a l l 
o r most o f t h e c h a l l e n g e s were u s e d t o 
s t r i k e b l a c k s f r o m t h e j u r y . B a t s o n , 476 
U.S. a t 93, 106 S. C t . a t 1721; W a s h i n g t o n  
v. D a v i s , 426 U.S. [229,] a t 2 4 2 [ , 96 S. 
C t . 2040, [ 2 0 4 9 ] , 48 L. Ed. 2d 597 ( 1 9 7 6 ) ] . 

"9. The o f f e n d i n g p a r t y u s e d 
p e r e m p t o r y c h a l l e n g e s t o d i s m i s s a l l o r 
most b l a c k j u r o r s , b u t d i d n o t use a l l o f 
h i s p e r e m p t o r y c h a l l e n g e s . See S l a p p y , 503 
So. 2d a t 354, T u r n e r , s u p r a . " 

Ex p a r t e B r a n c h , 526 So. 2d 609, 622 ( A l a . 1 9 8 7 ) . 

F i r s t , Brown a r g u e s t h a t t h e r e was "a s t a r k s t a t i s t i c a l 

d i s p a r i t y i n t h e p r o s e c u t i o n ' s use o f i t s s t r i k e s . " (Brown's 

b r i e f a t p. 81.) A f t e r e x c u s e s and c h a l l e n g e s f o r c a u s e , 44 
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v e n i r e m e m b e r s r e m a i n e d . Of t h o s e , 9 were w h i t e m a l e s , 20 were 

w h i t e f e m a l e s , 10 were b l a c k m a l e s , and 5 were b l a c k f e m a l e s . 

Thus, 29 were w h i t e and 15 were b l a c k ; 25 were f e m a l e and 19 

were m a l e . E a c h p a r t y had s i x t e e n p e r e m p t o r y c h a l l e n g e s . The 

S t a t e s t r u c k 3 w h i t e m a l e s , 3 w h i t e f e m a l e s , 7 b l a c k m a l e s , 

and 3 b l a c k f e m a l e s . Thus, t h e S t a t e s t r u c k 6 w h i t e p e o p l e 

and 10 b l a c k p e o p l e ; 10 m a l e s and 6 f e m a l e s . The d e f e n s e 

s t r u c k 4 w h i t e m a l e s , 11 w h i t e f e m a l e s , 1 b l a c k f e m a l e , and 0 

b l a c k m a l e s . Thus, t h e d e f e n s e s t r u c k 15 w h i t e p e o p l e and 1 

b l a c k p e r s o n ; 4 m a l e s and 12 f e m a l e s . F i n a l l y , t h e j u r y 

c o n s i s t e d o f 2 w h i t e m a l e s , 6 w h i t e f e m a l e s , 3 b l a c k m a l e s , 

and 1 one b l a c k f e m a l e . T h e r e were a l s o 2 w h i t e f e m a l e 

a l t e r n a t e s . Thus, t h e j u r y c o n s i s t e d o f 8 w h i t e p e o p l e and 4 

b l a c k p e o p l e , 5 m a l e s and 7 f e m a l e s , w i t h 2 w h i t e f e m a l e 

a l t e r n a t e s . 

An e x a m i n a t i o n o f t h e p e r c e n t a g e s o f e a c h o f t h e 

c a t e g o r i e s s e t f o r t h above shows t h a t t h e c o m p o s i t i o n o f t h e 

j u r y i s s u b s t a n t i a l l y s i m i l a r t o t h e c o m p o s i t i o n o f t h e 

v e n i r e . We a l s o n o t e t h a t t h e d e f e n s e u s e d i t s f i r s t 12 

s t r i k e s a g a i n s t w h i t e p e o p l e and t h a t i t s t r u c k 4 w h i t e m a l e s 

and 11 w h i t e f e m a l e s , t h u s u s i n g 15 o f i t s 16 p e r e m p t o r y 
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c h a l l e n g e s t o remove w h i t e v e n i r e m e m b e r s . A f t e r e x a m i n i n g t h e 

numbers c a r e f u l l y , i n c l u d i n g t h e d e f e n s e ' s s t r i k e s , we 

c o n c l u d e t h a t t h e y do n o t r a i s e an i n f e r e n c e o f d i s c r i m i n a t i o n 

by t h e S t a t e on t h e b a s i s o f e i t h e r r a c e o r g e n d e r . 

N e x t , Brown a r g u e s t h a t t h e S t a t e engaged i n d i s p a r a t e 

t r e a t m e n t o f v e n i r e m e m b e r s who had t h e same c h a r a c t e r i s t i c s o r 

who a n s w e r e d q u e s t i o n s i n a s i m i l a r manner. S p e c i f i c a l l y , he 

c o n t e n d s t h a t V e n i r e m e m b e r s 72, 167, 190, 212, 216, 219, and 

225 " a n s w e r e d v o i r d i r e q u e s t i o n s i n a s i m i l a r manner t o a 

number o f w h i t e f e m a l e s who were n o t s t r u c k by t h e p r o s e c u t i o n 

and who u l t i m a t e l y s e r v e d on t h e j u r y . " (Brown's b r i e f a t p. 

83.) Brown a s s e r t s t h a t t h e o n l y n o n - d i s c r i m i n a t o r y r e a s o n s 

f o r s t r i k i n g t h o s e v e n i r e m e m b e r s were t h a t t h e v e n i r e m e m b e r s 

knew one o r more o f t h e w i t n e s s e s o r t h e v e n i r e m e m b e r s o r 

t h e i r f a m i l y members had been a r r e s t e d o r c h a r g e d w i t h a c r i m e 

i n T a l l a d e g a C o u n t y . He f u r t h e r a s s e r t s t h a t t h r e e w h i t e 

f e m a l e s who s e r v e d on t h e j u r y -- V e n i r e m e m b e r s 63, 146, and 

162 -- and one w h i t e f e m a l e who was s t r u c k l a s t by t h e S t a t e 

and s e r v e d as an a l t e r n a t e -- V e n i r e m e m b e r 129 -- a l s o 

i n d i c a t e d t h a t t h e y knew one o r more w i t n e s s e s o r had f a m i l y 

members who had been a r r e s t e d i n T a l l a d e g a C o u n t y . 
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We have c a r e f u l l y e x a m i n e d t h e r e s p o n s e s o f a l l o f t h e 

v e n i r e m e m b e r s , w i t h p a r t i c u l a r a t t e n t i o n t o t h e v e n i r e m e m b e r s 

Brown a l l e g e s were s i m i l a r b u t t r e a t e d d i s p a r a t e l y , and we 

c o n c l u d e t h a t t h e r e c o r d does n o t s u p p o r t h i s a s s e r t i o n t h a t 

t h e S t a t e engaged i n d i s p a r a t e t r e a t m e n t w i t h r e g a r d t o t h e 

a b o v e - r e f e r e n c e d v e n i r e m e m b e r s . F i r s t , t h e r e c o r d shows t h a t 

a l l v e n i r e m e m b e r s who had f a m i l y members who had p r o b l e m s w i t h 

d r u g s were s t r u c k by e i t h e r t h e S t a t e o r t h e d e f e n s e . D u r i n g 

t h e v o i r d i r e p r o c e e d i n g s , V e n i r e m e m b e r s 72, 212, and 190 

i n d i c a t e d t h a t t h e y had f a m i l y members who had p r o b l e m s w i t h 

d r u g s o r had been a r r e s t e d on d r u g - r e l a t e d c h a r g e s . S e c o n d , 

t h e r e c o r d shows t h a t a l l v e n i r e m e m b e r s who had a c t u a l l y been 

a r r e s t e d f o r o r c o n v i c t e d o f a c r i m e were s t r u c k . D u r i n g t h e 

v o i r d i r e p r o c e e d i n g s , V e n i r e m e m b e r s 129, 216, 219, and 225 

i n d i c a t e d t h a t t h e y had p r e v i o u s l y been a r r e s t e d . T h i r d , a l l 

v e n i r e m e m b e r s whose c h i l d r e n had p r e v i o u s l y been a r r e s t e d f o r 

o r c o n v i c t e d o f a c r i m e were s t r u c k . D u r i n g t h e v o i r d i r e 

p r o c e e d i n g s , V e n i r e m e m b e r 167 i n d i c a t e d t h a t h i s d a u g h t e r had 

p r e v i o u s l y been a r r e s t e d f o r a c r i m e . I n c o n t r a s t , 

V e n i r e m e m b e r s 63, 146, 162, and 205 d i d n o t s h a r e any o f t h e s e 

c h a r a c t e r i s t i c s . F i n a l l y , t h e r e may be o t h e r d i f f e r e n c e s t h a t 
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a r e n o t r e f l e c t e d by t h e w r i t t e n t r a n s c r i p t b u t t h a t t h e 

p r o s e c u t o r o b s e r v e d and c o n s i d e r e d i n s t r i k i n g t h e v a r i o u s 

v e n i r e m e m b e r s . However, we a r e n o t p r i v y t o t h o s e d i f f e r e n c e s 

b e c a u s e Brown d i d n o t make a B a t s o n o b j e c t i o n and, t h e r e f o r e , 

t h e t r i a l c o u r t d i d n o t c o n d u c t a B a t s o n h e a r i n g a t t r i a l . 

F i n a l l y , Brown a r g u e s t h a t t h e S t a t e engaged i n d i s p a r a t e 

q u e s t i o n i n g . S p e c i f i c a l l y , he c o n t e n d s t h a t , " [ a ] f t e r a s k i n g 

12 v e n i r e m e m b e r s a b o u t a r r e s t s and c r i m i n a l c h a r g e s , t h e 

p r o s e c u t o r s u p p r e s s e d a w h i t e f e m a l e ' s e f f o r t t o answer t h e 

q u e s t i o n , i n s i s t i n g t h a t she had a n s w e r e d t h e same q u e s t i o n 

e a r l i e r and i n s t r u c t i n g h e r n o t t o r e s p o n d . " (Brown's b r i e f 

a t p. 84.) A l t h o u g h t h e r e c o r d does n o t show t h a t t h e 

v e n i r e m e m b e r had a c t u a l l y a n s w e r e d t h a t p r e c i s e q u e s t i o n 

e a r l i e r , t h e v e n i r e m e m b e r had r e s p o n d e d a b o u t f a m i l y members 

who were i n v o l v e d i n l a w e n f o r c e m e n t . R a t h e r t h a n 

d i s c r i m i n a t i n g b a s e d on r a c e o r g e n d e r , i t a p p e a r s t h a t t h e 

p r o s e c u t o r was s i m p l y m i s t a k e n a b o u t t h e v e n i r e m e m b e r s ' 

p r e v i o u s r e s p o n s e s . See Ex p a r t e Brown, 686 So. 2d 409, 420 

( A l a . 1996) ( h o l d i n g t h a t " [ a ] p r o s e c u t o r c a n s t r i k e b a s e d on 

a m i s t a k e n b e l i e f , see T a y l o r v. S t a t e , 666 So. 2d 36, 42 

( A l a . C r . App. 1 9 9 4 ) ; t h e r e f o r e , i t i s l o g i c a l t h a t a 
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p r o s e c u t o r may a l s o d e c i d e , b a s e d on a m i s t a k e n b e l i e f , n o t t o 

s t r i k e a v e n i r e m e m b e r . B e c a u s e t h e d i s c r e p a n c y i n t h e way 

t h e s e two j u r o r s were t r e a t e d was a d e q u a t e l y e x p l a i n e d , we 

c o n c l u d e t h a t t h e s t r i k e o f J u r o r 19 was r a c e - n e u t r a l . " ) ; 

S m i t h v. S t a t e , 590 So. 2d 388, 390 ( A l a . C r i m . App. 1991) 

( h o l d i n g t h a t " [ a ] p r o s e c u t o r may s t r i k e f r o m m i s t a k e , as l o n g 

as t h e a s s u m p t i o n s i n v o l v e d a r e b a s e d on an h o n e s t b e l i e f and 

a r e r a c i a l l y n e u t r a l " ) . 

We have c a r e f u l l y r e v i e w e d t h e r e c o r d i n t h i s c a s e t o 

d e t e r m i n e w h e t h e r t h e r e i s an i n f e r e n c e t h a t t h e S t a t e engaged 

i n p u r p o s e f u l d i s c r i m i n a t i o n a g a i n s t b l a c k s and m a l e s as Brown 

a l l e g e s . F o r t h e r e a s o n s s e t f o r t h a b ove, Brown has n o t 

e s t a b l i s h e d t h a t t h e S t a t e t r e a t e d s i m i l a r l y s i t u a t e d 

v e n i r e m e m b e r s d i s p a r a t e l y , t h a t t h e r e was a p a t t e r n o f s t r i k e s 

by t h e S t a t e on t h e b a s i s o f r a c e o r g e n d e r , o r t h a t t h e S t a t e 

e ngaged i n d i s c r i m i n a t o r y q u e s t i o n i n g . Brown a l s o has n o t 

a l l e g e d , much l e s s e s t a b l i s h e d , t h a t t h i s p r o s e c u t o r has a 

h i s t o r y o f u s i n g p e r e m p t o r y c h a l l e n g e s i n a d i s c r i m i n a t o r y 

f a s h i o n , t h a t t h e v e n i r e m e m b e r s t h e S t a t e s t r u c k s h a r e d o n l y 

t h e c h a r a c t e r i s t i c o f r a c e o r g e n d e r , t h a t t h e S t a t e ' s 

q u e s t i o n s d u r i n g v o i r d i r e were s i m p l y d e s u l t o r y o r n o t 
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m e a n i n g f u l , t h a t t h e S t a t e engaged i n d i s p a r a t e e x a m i n a t i o n o f 

v e n i r e m e m b e r s , o r t h a t t h e S t a t e u s e d i t s c h a l l e n g e s t o 

d i s m i s s a l l o r most b l a c k o r male v e n i r e m e m b e r s . B a s e d on o u r 

r e v i e w o f t h e r e c o r d and Brown's a r g u m e n t s , we do n o t f i n d 

t h a t t h e r e i s any i n f e r e n c e o f p u r p o s e f u l d i s c r i m i n a t i o n by 

t h e S t a t e i n i t s e x e r c i s e o f i t s p e r e m p t o r y c h a l l e n g e s . 

T h e r e f o r e , we do n o t f i n d t h a t t h e r e i s any p l a i n e r r o r i n 

t h i s r e g a r d . 

V I . 

Brown's s i x t h a rgument i s t h a t t r i a l c o u r t ' s j u r y 

i n s t r u c t i o n s v i o l a t e d A l a b a m a l a w and t h e U n i t e d S t a t e s 

C o n s t i t u t i o n . 

A. 

I n i t i a l l y , Brown c o n t e n d s t h a t t h e t r i a l c o u r t ' s 

i n s t r u c t i o n on r e a s o n a b l e d o u b t v i o l a t e d t h e p r i n c i p l e s o f 

Cage v. L o u i s i a n a , 498 U.S. 39, 111 S. C t . 328, 112 L. Ed. 2d 

339 ( 1 9 9 0 ) . However, he d i d n o t p r e s e n t t h i s argument t o t h e 

t r i a l c o u r t . T h e r e f o r e , we r e v i e w i t f o r p l a i n e r r o r . See 

R u l e 45A, A l a . R. App. P. 
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I n K n o t t s v. S t a t e , 686 So. 2d 431 ( A l a . C r i m . A p p . ) , 

o p i n i o n a f t e r remand, 686 So. 2d 484 ( A l a . C r i m . App. 1 9 9 5 ) , 

a f f ' d , 686 So. 2d 486 ( A l a . 1 9 9 6 ) , we h e l d : 

"The Due P r o c e s s C l a u s e o f t h e F o u r t e e n t h 
Amendment ' p r o t e c t s t h e a c c u s e d a g a i n s t c o n v i c t i o n 
e x c e p t upon p r o o f b e y o n d a r e a s o n a b l e d o u b t o f e v e r y 
f a c t n e c e s s a r y t o c o n s t i t u t e t h e c r i m e w i t h w h i c h he 
i s c h a r g e d . ' I n r e W i n s h i p , 397 U.S. 358, 364, 90 
S. C t . 1068, 1073, 25 L. Ed. 2d 368 ( 1 9 7 0 ) . I n Cage  
v. L o u i s i a n a , t h e U n i t e d S t a t e s Supreme C o u r t f o u n d 
t h a t a j u r y c h a r g e t h a t d e f i n e d ' r e a s o n a b l e d o u b t ' 
b y u s i n g t h e p h r a s e s ' g r a v e u n c e r t a i n t y , ' ' a c t u a l 
s u b s t a n t i a l d o u b t , ' and ' m o r a l c e r t a i n t y ' c o u l d have 
l e d a r e a s o n a b l e j u r o r t o i n t e r p r e t t h e i n s t r u c t i o n s 
t o a l l o w a f i n d i n g o f g u i l t b a s e d on a d e g r e e o f 
p r o o f b e l o w t h a t r e q u i r e d b y t h e Due P r o c e s s C l a u s e . 
S u b s e q u e n t l y , t h e C o u r t 'made i t c l e a r t h a t t h e 
p r o p e r i n q u i r y i s n o t w h e t h e r t h e i n s t r u c t i o n " c o u l d 
h a v e " been a p p l i e d i n an u n c o n s t i t u t i o n a l manner, 
b u t w h e t h e r t h e r e i s a r e a s o n a b l e l i k e l i h o o d t h a t 
t h e j u r y d i d so a p p l y i t . ' V i c t o r v. N e b r a s k a , 511 
U.S. 1, 6, 114 S. C t . 1239, 1243, 127 L. Ed. 2d 583 
(1994) ( q u o t i n g E s t e l l e v. M c G u i r e , 502 U.S. 62, 72¬
73, and n. 4, 112 S. C t . 475, 482 and n. 4, 116 L. 
Ed. 2d 385 ( 1 9 9 1 ) , e m p h a s i s i n o r i g i n a l ) . Thus, t h e 
c o n s t i t u t i o n a l q u e s t i o n p r e s e n t e d h e r e i s w h e t h e r 
t h e r e i s a r e a s o n a b l e l i k e l i h o o d t h a t t h e j u r y 
u n d e r s t o o d t h e i n s t r u c t i o n s t o a l l o w t h e c o n v i c t i o n 
b a s e d on p r o o f i n s u f f i c i e n t t o meet t h e W i n s h i p 
r e a s o n a b l e d o u b t s t a n d a r d . V i c t o r v. N e b r a s k a ; Ex  
p a r t e K i r b y , 643 So. 2d 587 ( A l a . ) , c e r t . d e n i e d , 
[513] U.S. [ 1 0 2 3 ] , 115 S. C t . 591, 130 L. Ed. 2d 504 
( 1 9 9 4 ) ; Cox v. S t a t e , 660 So. 2d 233 ( A l a . C r . App. 
1 9 9 4 ) . 

" I n r e v i e w i n g t h e r e a s o n a b l e d o u b t i n s t r u c t i o n , 
o so i n t h e c o n t e x t o f t h e c h a r g e as a w h o l e . we do so i n t h e 

V i c t o r v. N e b r a s k a ; B a k e r v. U n i t e d S t a t e s , 412 F.2d 
1069 ( 5 t h C i r . 1 9 6 9 ) , c e r t . d e n i e d , 396 U.S. 1018, 
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90 S. C t . 583, 24 L. Ed. 2d 509 ( 1 9 7 0 ) ; W i l l i a m s v. 
S t a t e , 538 So. 2d 1250 ( A l a . C r . App. 1 9 8 8 ) . So 
l o n g as t h e d e f i n i t i o n o f ' r e a s o n a b l e d o u b t ' i n t h e 
c h a r g e c o r r e c t l y c o n v e y s t h e c o n c e p t o f r e a s o n a b l e 
d o u b t , t h e c h a r g e w i l l n o t be c o n s i d e r e d so 
p r e j u d i c i a l as t o mandate r e v e r s a l . V i c t o r v. 
N e b r a s k a ; H o l l a n d v U n i t e d S t a t e s 348 U S 1 2 1 
S. C t . 127, 99 L, 
N e b r a s k a ; H o l l a n d v. U n i t e d S t a t e s , 348 U.S. 121, 75 

. Ed. 150 ( 1 9 5 4 ) . " 

686 So. 2d a t 459. "'Use o f some b u t n o t a l l o f t h e 

t e r m i n o l o g y f o u n d o f f e n s i v e i n Cage does n o t a u t o m a t i c a l l y 

c o n s t i t u t e r e v e r s i b l e e r r o r . ' " T a y l o r v. S t a t e , 666 So. 2d 

36, 56 ( A l a . C r i m . App. 1 9 9 4 ) , a f f ' d , 666 So. 2d 73 ( A l a . 

1995) ( q u o t i n g Dobyne v. S t a t e , 672 So. 2d 1319, 1343 ( A l a . 

C r i m . App. 1 9 9 4 ) , a f f ' d , 672 So. 2d 1354 ( A l a . 1 9 9 5 ) ) . 

F u r t h e r , we have p r e v i o u s l y h e l d t h a t t h e s t a t e m e n t t h a t a 

r e a s o n a b l e d o u b t i s a d o u b t f o r w h i c h a r e a s o n c a n be g i v e n 

d o es n o t v i o l a t e Cage and does n o t i m p r o p e r l y l e s s e n t h e 

S t a t e ' s b u r d e n o f p r o o f . See B u r g e s s v. S t a t e , 827 So. 2d 134 

( A l a . C r i m . App. 1 9 9 8 ) , a f f ' d , 827 So. 2d 193 ( A l a . 2 0 0 0 ) ; Ex 

p a r t e M c W i l l i a m s , 640 So. 2d 1015 ( A l a . 1 9 9 3 ) , a f f ' d , 666 So. 

2d 90 ( A l a . 1 9 9 5 ) ; M c M i l l i a n v. S t a t e , 594 So. 2d 1253 ( A l a . 

C r i m . App. 1 9 9 1 ) . 

A l t h o u g h t h e t r i a l c o u r t u s e d some o f t h e l a n g u a g e f o u n d 

o b j e c t i o n a b l e i n Cage, t a k e n as a w h o l e , t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s i n t h i s c a s e p r o p e r l y c o n v e y e d t h e c o n c e p t o f 
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r e a s o n a b l e d o u b t t o t h e j u r y and d i d n o t l e s s e n t h e S t a t e ' s 

b u r d e n o f p r o o f . A l s o , t h e r e i s n o t a r e a s o n a b l e l i k e l i h o o d 

t h a t t h e j u r y a p p l i e d t h e i n s t r u c t i o n s i n a manner t h a t w o u l d 

v i o l a t e Brown's c o n s t i t u t i o n a l r i g h t s . T h e r e f o r e , we do n o t 

f i n d t h a t t h e r e was any p l a i n e r r o r i n t h i s r e g a r d . 

Brown a l s o c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d when i t 

d i d n o t i n s t r u c t t h e j u r y t h a t a r o b b e r y c o m m i t t e d as a mere 

a f t e r t h o u g h t t o t h e m u r d e r s w o u l d n o t s u p p o r t c o n v i c t i o n s f o r 

t h e c a p i t a l o f f e n s e o f r o b b e r y - m u r d e r . However, he d i d n o t 

p r e s e n t t h i s argument t o t h e t r i a l c o u r t . T h e r e f o r e , we 

r e v i e w i t f o r p l a i n e r r o r . See R u l e 45A, A l a . R. App. P. 

We a d d r e s s e d a s i m i l a r a rgument i n R e e v e s v. S t a t e , 807 

So. 2d 18, 42-44 ( A l a . C r i m . App. 2 0 0 0 ) , as f o l l o w s : 

"The a p p e l l a n t a l s o c o n t e n d s t h a t t h e t r i a l 
c o u r t e r r e d i n r e f u s i n g t o i n s t r u c t t h e j u r y on 
' r o b b e r y [as an] a f t e r t h o u g h t . ' A t t r i a l , t h e 
a p p e l l a n t r e q u e s t e d s e v e r a l i n s t r u c t i o n s r e l a t i n g t o 
t h e g e n e r a l p r i n c i p l e o f l a w t h a t r o b b e r y as a mere 
a f t e r t h o u g h t and u n r e l a t e d t o t h e m urder c a n n o t 
s u s t a i n a c o n v i c t i o n f o r c a p i t a l m u r d e r . However, 
t h e t r i a l c o u r t r e f u s e d t o g i v e t h e i n s t r u c t i o n s 
r e q u e s t e d by t h e a p p e l l a n t , f i n d i n g t h a t i t was 
s u f f i c i e n t t o g i v e j u r o r s t h e p a t t e r n j u r y c h a r g e on 
c a p i t a l m u r d e r b e c a u s e t h e p a t t e r n c h a r g e a d e q u a t e l y 
c o n v e y e d t h e p r i n c i p l e t h a t i t was n e c e s s a r y f o r t h e 
m u r d e r t o have o c c u r r e d ' d u r i n g ' a r o b b e r y i n o r d e r 
t o s u s t a i n a c o n v i c t i o n f o r c a p i t a l m u r d e r . 
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" I n Freeman v. S t a t e , 776 So. 2d 160 ( A l a . C r i m . 
App. 1 9 9 9 ) , a f f ' d , 776 So. 2d 203 ( A l a . 2 0 0 0 ) , we 
s t a t e d t h e f o l l o w i n g r e g a r d i n g r o b b e r y as an 
' a f t e r t h o u g h t ' : 

"'"The c a p i t a l c r i m e o f t h e 
i n t e n t i o n a l k i l l i n g o f t h e v i c t i m d u r i n g a 
r o b b e r y o r an a t t e m p t e d r o b b e r y i s a s i n g l e 
o f f e n s e b e g i n n i n g w i t h t h e a c t o f r o b b i n g 
o r a t t e m p t i n g t o r o b and c u l m i n a t i n g w i t h 
t h e i n t e n t i o n a l k i l l i n g o f t h e v i c t i m . The 
o f f e n s e c o n s i s t s o f two e l e m e n t s , r o b b i n g 
and i n t e n t i o n a l l y k i l l i n g . D a v i s v. S t a t e , 
536 So. 2d 110 ( A l a . C r i m . App. 1 9 8 7 ) , 
a f f ' d , 536 So. 2d 118 ( A l a . 1 9 8 8 ) , c e r t . 
d e n i e d , 490 U.S. 1028, 109 S. C t . 1766, 104 
L. Ed. 2d 201 ( 1 9 8 9 ) ; Magwood v. S t a t e , 494 
So. 2d 124 ( A l a . C r i m . App. 1 9 8 5 ) , a f f ' d , 
494 So. 2d 154 ( A l a . ) , c e r t . d e n i e d , 479 
U.S. 995, 107 S. C t . 599, 93 L. Ed. 2d 599 
( 1 9 8 6 ) . 

"'"'As t h e A l a b a m a Supreme C o u r t 
h e l d i n C o b e r n v. S t a t e , 273 A l a . 
547, 142 So. 2d 869 ( 1 9 6 2 ) , " t h e 
f a c t t h a t t h e v i c t i m was d e a d a t 
t h e t i m e t h e p r o p e r t y was t a k e n 
w o u l d n o t m i l i t a t e [ a g a i n s t a 
f i n d i n g ] o f r o b b e r y i f t h e 
i n t e r v e n i n g t i m e b e t w e e n t h e 
m u r d e r and t h e t a k i n g f o r m e d a 
c o n t i n u o u s c h a i n o f e v e n t s . " 
C l e m e n t s v. S t a t e , 370 So. 2d 
708, 713 ( A l a . C r i m . App. 1 9 7 8 ) , 
a f f ' d i n p e r t i n e n t p a r t , 370 So. 
2d 723 ( A l a . 1 9 7 9 ) ; C l a r k v. 
S t a t e , 451 So. 2d 368, 372 ( A l a . 
C r i m . App. 1 9 8 4 ) . To s u s t a i n any 
o t h e r p o s i t i o n " w o u l d be 
t a n t a m o u n t t o g r a n t i n g t o 
w o u l d - b e r o b b e r s a l i c e n s e t o 
k i l l t h e i r v i c t i m s p r i o r t o 
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r o b b i n g them i n t h e hope o f 
a v o i d i n g p r o s e c u t i o n u n d e r t h e 
c a p i t a l f e l o n y s t a t u t e . " Thomas c 
v. S t a t e , 460 So. 2d 207, 212, 
( A l a . C r i m . App. 1 9 8 3 ) , a f f ' d , 
460 So. 2d 216 ( A l a . 1 9 8 4 ) . 

" ' " ' A l t h o u g h a r o b b e r y 
c o m m i t t e d a s a " m e r e 
a f t e r t h o u g h t " and u n r e l a t e d t o 
t h e m urder w i l l n o t s u s t a i n a 
c o n v i c t i o n u n d e r § 1 3 A - 5 - 4 0 ( a ) ( 2 ) 
f o r t h e c a p i t a l o f f e n s e o f 
m u r d e r - r o b b e r y , see B u f f o r d v. 
S t a t e , [382 So. 2d 1162 ( A l a . C r . 
A p p . ) , c e r t . d e n i e d , 382 So. 2d 
1175 ( A l a . 1 9 8 0 ) ] ; O'Pry v. 
S t a t e , [642 S.W.2d 748 (Tex. C r . 
App. 1 9 8 1 ) ] , t h e q u e s t i o n o f a 
d e f e n d a n t ' s i n t e n t a t t h e t i m e o f 
t h e c o m m i s s i o n o f t h e c r i m e i s 
u s u a l l y an i s s u e f o r t h e j u r y t o 
r e s o l v e . Crowe v. S t a t e , 435 So. 
2d 1371, 1379 ( A l a . C r i m . App. 
1 9 8 3 ) . The j u r y may i n f e r f r o m 
t h e f a c t s and c i r c u m s t a n c e s t h a t 
t h e r o b b e r y began when t h e 
a c c u s e d a t t a c k e d t h e v i c t i m and 
t h e c a p i t a l o f f e n s e was 
consummated when t h e d e f e n d a n t 
t o o k t h e v i c t i m ' s p r o p e r t y and 
f l e d . C o b e r n v. S t a t e , 273 A l a . 
[ a t ] 550, 142 So. 2d [ a t ] 871 
( 1 9 6 2 ) . The d e f e n d a n t ' s i n t e n t 
t o r o b t h e v i c t i m can be i n f e r r e d 
where " t h e i n t e r v e n i n g t i m e , i f 
any, b e t w e e n t h e k i l l i n g and 
r o b b e r y was p a r t o f a c o n t i n u o u s 
c h a i n o f e v e n t s . " Thomas v. 
S t a t e , 460 So. 2d a t 212.... See 
a l s o C o b e r n v. S t a t e ; Crowe v. 
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S t a t e ; B u f f o r d v. S t a t e ; C l e m e n t s 
v. S t a t e . '" 

" ' B ush v. S t a t e , 695 So. 2d 70, 118-19 
( A l a . C r i m . App. 1 9 9 5 ) , a f f ' d , 695 So. 2d 
138 ( A l a . ) , 522 U.S. 969, 118 S. C t . 418, 
139 L. Ed. 2d 320 ( 1 9 9 7 ) , q u o t i n g H a l l f o r d  
v. S t a t e , 548 So. 2d 526, 534-35 ( A l a . 
C r i m . App. 1 9 8 8 ) , a f f ' d , 548 So. 2d 547 
( A l a . ) , c e r t . d e n i e d , 493 U.S. 945, 110 S. 
C t . 354, 107 L. Ed. 2d 342 ( 1 9 8 9 ) , q u o t i n g 
i n t u r n C o n n o l l y v. S t a t e , 500 So. 2d 57, 
63 ( A l a . C r i m . App. 1 9 8 5 ) , a f f ' d , 500 So. 
2d 68 ( A l a . 1 9 8 6 ) . ' 

"776 So. 2d a t 190-91. The A l a b a m a Supreme C o u r t 
has s t a t e d t h a t ' " [ e ] v e n h a d t h e [ d e f e n d a n t ] k i l l e d 
t h e v i c t i m f o r some p u r p o s e u n r e l a t e d t o t h e t h e f t , 
t h e t a k i n g o f p r o p e r t y f r o m t h e v i c t i m a f t e r t h e 
m u r d e r c o n s t i t u t e s r o b b e r y , as t h e m u r d e r and t h e 
s u b s e q u e n t t a k i n g o f t h e p r o p e r t y f o r m e d a 
c o n t i n u o u s c h a i n o f e v e n t s . " ' Ex p a r t e R o b e r t s , 735 
So. 2d 1270, 1277 ( A l a . ) , c e r t . d e n i e d , 538 U.S. 
939, 120 S. C t . 346, 145 L. Ed. 2d 271 ( 1 9 9 9 ) , 
q u o t i n g J o h n s o n v. S t a t e , 479 So. 2d 1377, 1380 
( A l a . C r i m . App. 1 9 8 5 ) , an d c i t i n g C l a r k v. S t a t e , 
451 So. 2d 368 ( A l a . C r i m . A p p . ) , c e r t . d e n i e d , 451 
So. 2d 368 ( A l a . 1 9 8 4 ) . 

" H e r e , t h e t r i a l c o u r t p r o p e r l y i n s t r u c t e d t h e 
j u r y t h a t i n o r d e r t o c o n v i c t t h e a p p e l l a n t o f 
c a p i t a l m u r d e r , t h e S t a t e h a d t o p r o v e t h a t t h e 
m u r d e r was c o m m i t t e d ' d u r i n g t h e r o b b e r y . ' (R. 
1094.) The t r i a l c o u r t d e f i n e d ' d u r i n g t h e r o b b e r y ' 
as ' i n t h e c o u r s e o f t h e c o m m i s s i o n o f o r i n 
c o n n e c t i o n w i t h t h e c o m m i s s i o n o f t h e r o b b e r y . ' (R. 
1094.) W i t h t h e s e i n s t r u c t i o n s , t h e t r i a l c o u r t 
a d e q u a t e l y c o n v e y e d t o t h e j u r y t h e f a c t s u n d e r 
w h i c h i t c o u l d , and c o u l d n o t , f i n d t h e a p p e l l a n t 
g u i l t y o f c a p i t a l m u r d e r . 

94 



CR-07-1332 

"As we s t a t e d i n Woods v. S t a t e , 789 So. 2d 896 
( A l a . C r i m . App. 1 9 9 9 ) : 

" ' A l t h o u g h t h i s c o u r t has h e l d t h a t 
t h e t a k i n g o f p r o p e r t y as a mere 
a f t e r t h o u g h t t o a m u r d e r w i l l n o t s u p p o r t 
a c a p i t a l m u r d e r c o n v i c t i o n u n d e r § 
1 3 A - 5 - 4 0 ( a ) ( 2 ) , B u f f o r d v. S t a t e , 382 So. 
2d 1162 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 382 
So. 2d 1175 ( A l a . 1 9 8 0 ) , we have n o t h e l d 
t h a t t h e t r i a l c o u r t must u s e t h e t e r m 
"mere a f t e r t h o u g h t " i n i t s j u r y 
i n s t r u c t i o n s on r o b b e r y - m u r d e r . The t r i a l 
c o u r t more t h a n a d e q u a t e l y i n s t r u c t e d t h e 
j u r y t h a t t h e r o b b e r y h a d t o o c c u r " d u r i n g " 
t h e c o u r s e o f t h e m u r d e r . ' 

"789 So. 2d a t 932. See a l s o R o b e r t s v. S t a t e , 735 
So. 2d 1244 ( A l a . C r i m . App. 1 9 9 7 ) , a f f ' d , 735 So. 
2d 1270 ( A l a . ) , c e r t . d e n i e d , 538 U.S. 939, 120 S. 
C t . 346, 145 L. Ed. 2d 271 ( 1 9 9 9 ) ; Ex p a r t e W i n d s o r , 
683 So. 2d 1042 ( A l a . 1 9 9 6 ) , c e r t . d e n i e d , 520 U.S. 
1171, 117 S. C t . 1438, 137 L. Ed. 2d 545 ( 1 9 9 7 ) ; 
J e n k i n s v. S t a t e , 627 So. 2d 1034 ( A l a . C r i m . App. 
1 9 9 2 ) , a f f ' d , 627 So. 2d 1054 ( A l a . 1 9 9 3 ) , c e r t . 
d e n i e d , 511 U.S. 1012, 114 S. C t . 1388, 128 L. Ed. 
2d 63 ( 1 9 9 4 ) . " 

S i m i l a r l y , i n t h i s c a s e , w i t h r e g a r d t o C o u n t s I I and 

I I I , t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y t h a t t h e m u r d e r s o f 

D o t t y and C h e r e a h a d t o t a k e p l a c e d u r i n g t h e r o b b e r y . W i t h 

r e g a r d t o C o u n t I I , t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y as 

f o l l o w s : 

"You've h e a r d t h e w o r d ' d u r i n g ' u s e d . When I 
s a i d t h e l a w s t a t e s i n t e n t i o n a l m u r d e r c o m m i t t e d 
d u r i n g a r o b b e r y i n t h e f i r s t d e g r e e i s c a p i t a l 
m u r d e r . Now, d u r i n g means i n t h e c o u r s e o f o r i n 
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c o n n e c t i o n w i t h t h e c o m m i s s i o n o f o r i n t h e 
i m m e d i a t e f l i g h t f r o m t h e c o m m i s s i o n o f t h e r o b b e r y 
i n t h e f i r s t d e g r e e o r a t t e m p t t h e r e o f . 

"Now, d u r i n g , a g a i n n e c e s s a r i l y i m p l i e s some 
m e n t a l c o n n e c t i o n o r some c o n n e c t i o n o f p u r p o s e i n 
t h e d e f e n d a n t ' s m i n d . And t h e i n t e n t t o r o b and t h e 
i n t e n t t o k i l l w o u l d have t o c o e x i s t i n t h e 
d e f e n d a n t ' s m i n d i n o r d e r f o r t h e c a p i t a l o f f e n s e t o 
o c c u r . I n o r d e r f o r t h e k i l l i n g t o o c c u r d u r i n g t h e 
c o u r s e o f a r o b b e r y , i t w o u l d n o t make any 
d i f f e r e n c e w h i c h was c o m m i t t e d f i r s t . W hether t h e 
t a k i n g o f p r o p e r t y f i r s t o r t h e k i l l i n g was 
c o m m i t t e d f i r s t . Nor w o u l d a m i n o r l a p s e o f t i m e 
n e c e s s a r i l y i n d i c a t e t h a t t h e p u r p o s e was n o t t h e r e . 
You have t o l o o k a t t h e e n t i r e t y o f t h e 
c i r c u m s t a n c e s and d e t e r m i n e t h a t t h e S t a t e has 
p r o v e d b e y o n d a r e a s o n a b l e d o u b t t h a t t h e d e f e n d a n t 
k i l l e d D o t t y J e m i s o n . And i f s o , t h a t he a l s o 
i n t e n d e d t o r o b D o t t y J e m i s o n o r C h e r e a J e m i s o n 
b e f o r e you c o u l d f i n d t h e d e f e n d a n t g u i l t y o f t h e 
c a p i t a l o f f e n s e o f t h e murder o f D o t t y J e m i s o n 
d u r i n g r o b b e r y . " 

(R. 1001-02.) F i n a l l y , w i t h r e g a r d t o C o u n t I I I , t h e t r i a l 

c o u r t i n s t r u c t e d t h e j u r y as f o l l o w s : 

"You h e a r d t h e w o r d ' d u r i n g ' u s e d when I s a i d 
t h e l a w s t a t e s t h a t i n t e n t i o n a l m u r d e r c o m m i t t e d 
d u r i n g a r o b b e r y i n t h e f i r s t d e g r e e i s c a p i t a l 
m u r d e r . Now, d u r i n g means i n t h e c o u r s e o f , o r i n 
c o n n e c t i o n w i t h , o r i n i m m e d i a t e f l i g h t f r o m t h e 
c o m m i s s i o n o f a r o b b e r y i n t h e f i r s t d e g r e e . Now, 
d u r i n g , a g a i n n e c e s s a r i l y i m p l i e s some m e n t a l 
c o n n e c t i o n o r some c o n n e c t i o n o f p u r p o s e i n t h e 
d e f e n d a n t ' s m i n d . And t h e i n t e n t t o r o b and t h e 
i n t e n t t o k i l l w o u l d have t o c o e x i s t i n t h e 
d e f e n d a n t ' s m i n d i n o r d e r f o r t h e c a p i t a l o f f e n s e t o 
o c c u r . I n o r d e r f o r t h e k i l l i n g t o o c c u r d u r i n g t h e 
c o u r s e o f a r o b b e r y , i t w o u l d n o t make any 
d i f f e r e n c e w h i c h was c o m m i t t e d f i r s t , w h e t h e r t h e 
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t a k i n g o f p r o p e r t y was c o m m i t t e d f i r s t o r t h e 
k i l l i n g was c o m m i t t e d f i r s t . Nor w o u l d a m i n o r 
l a p s e o f t i m e n e c e s s a r i l y i n d i c a t e t h a t t h e p u r p o s e 
was n o t t h e r e . You have t o l o o k a t t h e e n t i r e t y o f 
t h e c i r c u m s t a n c e s and d e t e r m i n e i f t h e S t a t e has 
p r o v e d b e y o n d a r e a s o n a b l e d o u b t t h a t t h e d e f e n d a n t 
k i l l e d C h e r e a J e m i s o n . And i f s o , t h a t he a l s o 
i n t e n d e d t o r o b D o t t y J e m i s o n o r C h e r e a J e m i s o n 
b e f o r e you c o u l d f i n d t h e d e f e n d a n t g u i l t y o f t h e 
c a p i t a l o f f e n s e o f m u r d e r o f C h e r e a J e m i s o n d u r i n g 
r o b b e r y i n t h e t h i r d d e g r e e . " 

(R. 1016-18.) B e c a u s e t h e t r i a l c o u r t a d e q u a t e l y i n s t r u c t e d 

t h e j u r y t h a t t h e m u r d e r s h a d t o t a k e p l a c e d u r i n g a r o b b e r y 

and t h o r o u g h l y i n s t r u c t e d t h e j u r y on t h e t e r m " d u r i n g , " 

Brown's argument i s w i t h o u t m e r i t . A c c o r d i n g l y , we do n o t 

f i n d t h a t t h e r e was any p l a i n e r r o r i n t h i s r e g a r d . See R u l e 

4 5A, A l a . R. App. P. 

V I I . 

Brown's s e v e n t h argument i s t h a t t h e t r i a l c o u r t e r r e d 

when i t d i d n o t c o n s i d e r numerous n o n s t a t u t o r y m i t i g a t i n g 

f a c t o r s a b o u t w h i c h he p r e s e n t e d e v i d e n c e . B e c a u s e he r a i s e s 

t h i s argument f o r t h e f i r s t t i m e on a p p e a l , we r e v i e w i t f o r 

p l a i n e r r o r . See R u l e 45A, A l a . R. App. P. 

"The [ t r i a l ] c o u r t must c o n s i d e r e v i d e n c e o f f e r e d i n 

m i t i g a t i o n , b u t i t i s n o t o b l i g e d t o f i n d t h a t t h e e v i d e n c e 

c o n s t i t u t e s a m i t i g a t i n g c i r c u m s t a n c e , " C a l h o u n v. S t a t e , 932 
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So. 2d 923, 975 ( A l a . C r i m . App. 2 0 0 5 ) , e v e n i f t h a t e v i d e n c e 

i s f r o m an e x p e r t . 

"'[A] f a c t f i n d e r i s n o t b o u n d by e x p e r t t e s t i m o n y 
"even i f a l l o f t h e w i t n e s s e s a r e p r e s e n t e d b y o n l y 
one s i d e . " ' E l l i s v. S t a t e , 570 So. 2d 744, 752 
( A l a . C r . App. 1 9 9 0 ) . ' I n A l a b a m a , o p i n i o n 
t e s t i m o n y o f an e x p e r t w i t n e s s i s b i n d i n g upon a 
j u r y o n l y when s u c h t e s t i m o n y c o n c e r n s a s u b j e c t 
w h i c h i s e x c l u s i v e l y w i t h i n t h e k n o w l e d g e o f e x p e r t s 
and t h e t e s t i m o n y i s u n c o n t r o v e r t e d . ' J e f f e r s o n 
C o u n t y v. S u l z b y , 468 So. 2d 112, 116 ( A l a . 1985) 
'An e x p e r t ' s o p i n i o n , h o w e v er, i s n o t c o n c l u s i v e o 
t h e t r i a l c o u r t , e v e n t h o u g h 

on 
u n c o n t r o v e r t e d . See 

K r o g e r Co. v. M i l l s a p , 280 A l a . 531, 196 So. 2d 380 
( 1 9 6 7 ) . R a t h e r , a t r i a l c o u r t must l o o k t o t h e 
e n t i r e e v i d e n c e a n d i t s own o b s e r v a t i o n s i n d e c i d i n g 
f a c t u a l i s s u e s . ' W i l l i a m s v. C i t y o f N o r t h p o r t , 557 
So. 2d 1272, 1273 ( A l a . C i v . App. 1 9 8 9 ) , c e r t . 
d e n i e d , 498 U.S. 822, 111 S. C t . 71, 112 L. Ed. 2d 
45 ( 1 9 9 0 ) . ' M e r e l y b e c a u s e an a c c u s e d p r o f f e r s 
e v i d e n c e o f a m i t i g a t i n g c i r c u m s t a n c e does n o t 
r e q u i r e t h e j u d g e o r t h e j u r y t o f i n d t h e e x i s t e n c e 
o f t h a t f a c t . ' H a r r e l l v. S t a t e , 470 So. 2d 1303, 
1308 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d , 470 So. 2d 1309 
( A l a . ) , c e r t . d e n i e d , 474 U.S. 935, 106 S. C t . 269, 
88 L. Ed. 2d 276 ( 1 9 8 5 ) . " 

C a r r o l l v. S t a t e , 599 So. 2d 1253, 1272 ( A l a . C r i m . App. 

1 9 9 2 ) . " ' W h i l e L o c k e t t [ v . O h i o , 438 U.S. 586, 98 S. C t . 2954, 

57 L. Ed. 2d 973 ( 1 9 7 9 ) , ] and i t s p r o g e n y r e q u i r e 

c o n s i d e r a t i o n o f a l l e v i d e n c e s u b m i t t e d as m i t i g a t i o n , w h e t h e r 

t h e e v i d e n c e i s a c t u a l l y f o u n d t o be m i t i g a t i n g i s i n t h e 

d i s c r e t i o n o f t h e s e n t e n c i n g a u t h o r i t y . ' B a n k h e a d v. S t a t e , 

585 So. 2d 97, 108 ( A l a . C r . App. 1 9 8 9 ) . " Ex p a r t e S l a t o n , 
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680 So. 2d 909, 924 ( A l a . 1 9 9 6 ) . F i n a l l y , a l t h o u g h t h e t r i a l 

c o u r t must c o n s i d e r a l l m i t i g a t i n g c i r c u m s t a n c e s , i t has 

d i s c r e t i o n i n d e t e r m i n i n g w h e t h e r a p a r t i c u l a r m i t i g a t i n g 

c i r c u m s t a n c e i s p r o v e n and t h e w e i g h t i t w i l l g i v e t h a t 

c i r c u m s t a n c e . See W i l l i a m s v. S t a t e , 710 So. 2d 1276 ( A l a . 

C r i m . App. 1 9 9 6 ) , a f f ' d , 710 So. 2d 1350 ( A l a . 1 9 9 7 ) . 

I n i t s " C o n s i d e r a t i o n , F i n d i n g s and D e t e r m i n a t i o n o f 

S e n t e n c e as R e q u i r e d by T i t l e 13A, C h a p t e r 5, S e c t i o n 47(b) o f 

t h e 1975 Code o f Alabama as Amended," t h e t r i a l c o u r t s t a t e d : 

" T h i s C o u r t has c o n s i d e r e d t h e a g g r a v a t i n g and 
m i t i g a t i n g c i r c u m s t a n c e s and t h e o t h e r f a c t o r s 
a l l o w e d p u r s u a n t t o t h e p r o v i s i o n s o f T i t l e 13A, 
C h a p t e r 5, S e c t i o n 40, e t s e q . , r e l a t i v e t o s e n t e n c e 
d e t e r m i n a t i o n . B a s e d upon t h e e v i d e n c e p r e s e n t e d a t 
t r i a l , t h e e v i d e n c e p r e s e n t e d d u r i n g t h e s e n t e n c e 
h e a r i n g , and t h e p r e s e n t e n c e i n v e s t i g a t i o n r e p o r t 
and any e v i d e n c e s u b m i t t e d i n c o n n e c t i o n w i t h i t , 
t h e t r i a l c o u r t w i l l e n t e r h e r e i n s p e c i f i c w r i t t e n 
f i n d i n g s c o n c e r n i n g t h e e x i s t e n c e o r n o n - e x i s t e n c e 
o f e a c h a g g r a v a t i n g c i r c u m s t a n c e e n u m e r a t e d i n T i t l e 
13A, C h a p t e r 5, S e c t i o n 49 o f t h e 1975 Code o f 
A l a b a m a , as amended, e a c h m i t i g a t i n g c i r c u m s t a n c e 
e n u m e r a t e d i n T i t l e 13A, C h a p t e r 5, S e c t i o n 51 o f 
t h e 1975 Code o f A l a b a m a , as amended, and any 
a d d i t i o n a l m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d p u r s u a n t 
t o T i t l e 13A, C h a p t e r 5, S e c t i o n 52 o f t h e 1975 Code 
o f A l a b a m a , as amended. I n a d d i t i o n , t h e t r i a l 
c o u r t w i l l e n t e r s e p a r a t e w r i t t e n f i n d i n g s o f f a c t 
s u m m a r i z i n g t h e c r i m e and t h e D e f e n d a n t ' s 
p a r t i c i p a t i o n i n s a i d c r i m e . 
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"The C o u r t has made a d i l i g e n t s e a r c h u n d e r t h e 
p r o v i s i o n s o f T i t l e 13A, C h a p t e r 5, S e c t i o n 52, 1975 
Code o f A l a b a m a , as amended, o f t h e e v i d e n c e o f f e r e d 
by t h e D e f e n d a n t , and t h e a s p e c t s o f t h e p r e s e n t e n c e 
i n v e s t i g a t i o n r e p o r t f a v o r a b l e t o t h e D e f e n d a n t on 
m i t i g a t i o n t o d e t e r m i n e i f t h e r e i s any a s p e c t o f 
t h e D e f e n d a n t ' s c h a r a c t e r o r r e c o r d , o r any 
c i r c u m s t a n c e o f t h e o f f e n s e f o r w h i c h he has been 
c o n v i c t e d t h a t w o u l d c o n s t i t u t e m i t i g a t i n g 
c i r c u m s t a n c e , and f i n d s t h a t t h e r e i s o n l y one 
m i t i g a t i n g c i r c u m s t a n c e and t h a t i s t h e s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e f o u n d h e r e i n a b o v e . The 
C o u r t f i n d s t h a t t h e r e a r e no n o n - s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s i n t h i s c a s e . " 

(C.R. 82-86.) I n i t s " F i n d i n g s o f F a c t i n R e g a r d t o 

P u n i s h m e n t P h a s e o f t h e T r i a l , " t h e t r i a l c o u r t s t a t e d : 

"At t h e p u n i s h m e n t phase o f t h e t r i a l o f t h e 
d e f e n d a n t , t h e S t a t e o f f e r e d no a d d i t i o n a l e v i d e n c e 
o f a g g r a v a t i n g c i r c u m s t a n c e s as e n u m e r a t e d i n 
S e c t i o n 13A-5-49 o f t h e Code o f Alabama and r e l i e d 
upon t h e e v i d e n c e p r e s e n t e d d u r i n g t h e g u i l t p hase 
o f t h e t r i a l as t o a g g r a v a t i n g c i r c u m s t a n c e s . The 
d e f e n d a n t o f f e r e d e v i d e n c e o f m i t i g a t i n g 
c i r c u m s t a n c e s as p r o v i d e d i n S e c t i o n 13A-5-51 o f t h e 
Code o f Alabama and 13A-5-52 o f t h e Code o f A l a b a m a . 
J o h n R. G o f f , PhD a n e u r o p s y c h o l o g i s t and M a r i a n n e 
G. R o s e n z w e i g , PhD a f o r e n s i c and c l i n i c a l 
p s y c h o l o g i s t t e s t i f i e d on b e h a l f o f t h e d e f e n d a n t . 
F u r t h e r t h e d e f e n d a n t o f f e r e d e v i d e n c e o f m i t i g a t i n g 
c i r c u m s t a n c e s f r o m h i s m o t h e r , L i n d a Brown and h i s 
A u n t , J a c q u e l i n e H e a r d . 

"The S t a t e o f Alabama r e l i e d upon t h e e v i d e n c e 
p r e s e n t e d d u r i n g t h e g u i l t p hase o f t h e t r i a l as t o 
a g g r a v a t i n g c i r c u m s t a n c e s . E v i d e n c e d u r i n g t h e 
g u i l t p hase and t h e s e n t e n c i n g p h a s e o f t h e t r i a l 
p r o v i d e d e v i d e n c e o f one s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e as p r o v i d e d by l a w . The C o u r t f i n d s 
f r o m t h e e v i d e n c e p r e s e n t e d d u r i n g t h e g u i l t p hase 
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o f t h e t r i a l and t h e s e n t e n c i n g phase t h a t t h e r e a r e 
no n o n - s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . 

"At t h e c o n c l u s i o n o f t h e s e n t e n c e h e a r i n g , t h e 
j u r y r e t u r n e d a v e r d i c t recommending t h a t t h e 
d e f e n d a n t be p u n i s h e d by d e a t h . The v o t e was 10 f o r 
d e a t h and two f o r l i f e w i t h o u t p a r o l e . 

"The C o u r t f i n d s t h a t t h e c o n d u c t o f t h e 
d e f e n d a n t c o n s t i t u t e d a b r u t a l , a g g r a v a t e d , 
m e r c i l e s s and i n t e n t i o n a l k i l l i n g o f D o t t y J e m i s o n 
and C h e r e a J e m i s o n , and t h a t t h e s e n t e n c e 
r e c o m m e n d a t i o n o f t h e j u r y as t o t h e p u n i s h m e n t o f 
d e a t h t o be i m p o s e d was f u l l y j u s t i f i e d by t h e f a c t s 
and c i r c u m s t a n c e s o f t h e c a s e and t h e a g g r a v a t i n g 
c i r c u m s t a n c e s o u t w e i g h e d t h e m i t i g a t i n g c i r c u m s t a n c e 
p r o v e d by t h e d e f e n d a n t . " 

(C.R. 98-99.) These e x c e r p t s show t h a t t h e t r i a l c o u r t 

c o m p l i e d w i t h L o c k e t t v. O h i o , 438 U.S. 586, 98 S. C t . 2954, 

57 L. Ed. 2d 973 ( 1 9 7 8 ) , and i t s p r o g e n y i n c o n s i d e r i n g t h e 

m i t i g a t i n g e v i d e n c e Brown p r e s e n t e d d u r i n g t h e p e n a l t y p h a s e 

h e a r i n g . The f a c t t h a t t h e t r i a l c o u r t d i d n o t f i n d t h e 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s Brown o f f e r e d does n o t 

e s t a b l i s h t h a t i t d i d n o t p r o p e r l y c o n s i d e r s u c h e v i d e n c e . 

R a t h e r , i t s i m p l y e s t a b l i s h e s t h a t t h e t r i a l c o u r t e x e r c i s e d 

t h e d i s c r e t i o n a f f o r d e d t o i t i n t h a t r e g a r d . T h e r e f o r e , we 

do n o t f i n d t h a t t h e r e was any e r r o r , much l e s s p l a i n e r r o r , 

i n t h i s r e g a r d . 
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V I I I . 

Brown's e i g h t h argument i s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n f o r a change o f v e n u e . 

"'A t r i a l c o u r t i s i n a b e t t e r 
p o s i t i o n t h a n an a p p e l l a t e c o u r t t o 
d e t e r m i n e what e f f e c t , i f any, p r e t r i a l 
p u b l i c i t y m i g h t have i n a p a r t i c u l a r c a s e . 
The t r i a l c o u r t has t h e b e s t o p p o r t u n i t y t o 
e v a l u a t e t h e e f f e c t s o f any p r e t r i a l 
p u b l i c i t y on t h e community as a w h o l e and 
on t h e i n d i v i d u a l members o f t h e j u r y 
v e n i r e . The t r i a l c o u r t ' s r u l i n g on a 
m o t i o n f o r a change o f venue w i l l be 
r e v e r s e d o n l y when t h e r e i s a s h o w i n g t h a t 
t h e t r i a l c o u r t has a b u s e d i t s d i s c r e t i o n . 
N e l s o n v. S t a t e , 440 So. 2d 1130 ( A l a . C r . 
App. 1 9 8 3 ) . ' 

" J o i n e r v. S t a t e , 651 So. 2d 1155, 1156 ( A l a . C r . 
App. 19 9 4 ) . " 

Clemons v. S t a t e , 720 So. 2d 961, 977 ( A l a . C r i m . App. 1 9 9 6 ) , 

a f f ' d , 720 So. 2d 985 ( A l a . 1 9 9 8 ) . "The mere f a c t t h a t 

p u b l i c i t y and m e d i a a t t e n t i o n were w i d e s p r e a d i s n o t 

s u f f i c i e n t t o w a r r a n t a change o f v e n u e . R a t h e r , Ex p a r t e  

G r a y s o n r , 479 So. 2d 76 ( A l a . 1 9 8 5 ) , ] h e l d t h a t t h e a p p e l l a n t 

must show t h a t he s u f f e r e d a c t u a l p r e j u d i c e o r t h a t t h e 

community was s a t u r a t e d w i t h p r e j u d i c i a l p u b l i c i t y . " S l a g l e  

v. S t a t e , 606 So. 2d 193, 195 ( A l a . C r i m . App. 1 9 9 2 ) . 

" ' M o r e o v e r , t h e p a s s a g e o f t i m e c a n n o t be i g n o r e d as a f a c t o r 
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i n b r i n g i n g o b j e c t i v i t y t o t r i a l . ' " W h i s e n h a n t v. S t a t e , 555 

So. 2d 219, 224 ( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 555 So. 2d 235 

( A l a . 1989) ( q u o t i n g D a n n e l l y v. S t a t e , 47 A l a . App. 363, 364, 

254 So. 2d 434, 435 ( A l a . C r i m . App. 1 9 7 1 ) ) . 

" I n c o n n e c t i o n w i t h p r e t r i a l p u b l i c i t y , t h e r e 
a r e two s i t u a t i o n s w h i c h mandate a change o f v e n u e : 
1) when t h e a c c u s e d has d e m o n s t r a t e d ' a c t u a l 
p r e j u d i c e ' a g a i n s t h i m on t h e p a r t o f t h e j u r o r s ; 
2) when t h e r e i s 'presumed p r e j u d i c e ' r e s u l t i n g f r o m 
community s a t u r a t i o n w i t h s u c h p r e j u d i c i a l p r e t r i a l 
p u b l i c i t y t h a t no i m p a r t i a l j u r y c a n be s e l e c t e d . 
S h e p p a r d v. M a x w e l l , 384 U.S. 333, 86 S. C t . 1507, 
16 L. Ed. 2d 600 ( 1 9 6 6 ) ; R i d e a u [v. L o u i s i a n a , 373 
U.S. 723, 83 S. C t . 1417, 10 L. Ed. 2d 663 ( 1 9 6 3 ) ] ; 
E s t e s v. T e x a s , 381 U.S. 532, 85 S. C t . 1628, 14 L. 
Ed. 2d 543 ( 1 9 6 5 ) ; Ex p a r t e G r a y s o n , 479 So. 2d 76, 
80 ( A l a . ) , c e r t . d e n i e d , 474 U.S. 865, 106 S. C t . 
189, 88 L. Ed. 2d 157 ( 1 9 8 5 ) ; Coleman v. Z a n t , 708 
F.2d 541 ( 1 1 t h . C i r . 1 9 8 3 ) . " 

Hunt v. S t a t e , 642 So. 2d 999, 1042-43 ( A l a . C r i m . App. 1 9 9 3 ) , 

a f f ' d , 642 So. 2d 1060 ( A l a . 1 9 9 4 ) . 

We must f i r s t d e t e r m i n e w h e t h e r t h e p r e t r i a l p u b l i c i t y 

r e s u l t e d i n " p r e s u m p t i v e p r e j u d i c e . " F o r p r e j u d i c e t o be 

p r e s u m e d u n d e r t h i s s t a n d a r d , t h e d e f e n d a n t must show: 1) 

t h a t t h e p r e t r i a l p u b l i c i t y was p r e j u d i c i a l and i n f l a m m a t o r y 

and 2) t h a t t h e p r e j u d i c i a l p r e t r i a l p u b l i c i t y s a t u r a t e d t h e 

community where t h e t r i a l was h e l d . See Coleman v. Kemp, 778 
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F.2d 1487 ( 1 1 t h C i r . 1 9 8 5 ) . Under t h i s s t a n d a r d , a d e f e n d a n t 

c a r r i e s an e x t r e m e l y h e a v y b u r d e n o f p r o o f . 

"Hunt r e l i e s on t h e 'presumed p r e j u d i c e ' s t a n d a r d 
a n n o u n c e d i n R i d e a u [v. L o u i s i a n a , 3 7 3 U.S. 723, 83 
S. C t . 1417, 10 L. Ed. 2d 663 (1 9 6 3 ) , ] and a p p l i e d 
b y t h e U n i t e d S t a t e s Supreme C o u r t i n E s t e s [v.  
T e x a s , 381 U.S. 532, 85 S. C t . 1628, 14 L. Ed. 2d 
543 ( 1 9 6 5 ) , ] and S h e p p a r d [v. M a x w e l l , 384 U.S. 333, 
86 S. C t . 1507, 16 L. Ed. 2d 600 ( 1 9 6 6 ) ] . T h i s 
s t a n d a r d was d e f i n e d b y t h e E l e v e n t h F e d e r a l C i r c u i t 
C o u r t o f A p p e a l s i n Coleman v. Kemp, 778 F.2d 1487 
( 1 1 t h C i r . 1 9 8 5 ) , c e r t . d e n i e d , 476 U.S. 1164, 106 
S. C t . 2289, 90 L. Ed. 2d 730 ( 1 9 8 6 ) . The c o u r t 
s t a t e d : ' P r e j u d i c e i s p r e s u m e d f r o m p r e t r i a l 
p u b l i c i t y when p r e t r i a l p u b l i c i t y i s s u f f i c i e n t l y  
p r e j u d i c i a l a nd i n f l a m m a t o r y and t h e p r e j u d i c i a l  
p r e t r i a l p u b l i c i t y s a t u r a t e d t h e community where t h e 
t r i a l s were h e l d . ' 778 F.2d a t 1490 ( e m p h a s i s a d d e d 
[ i n H u n t ] ) . See a l s o H o l l a d a y v. S t a t e , 549 So. 2d 
122, 125 ( A l a . C r . App. 1 9 8 8 ) , a f f i r m e d , 549 So. 2d 
135 ( A l a . ) , c e r t . d e n i e d , 493 U.S. 1012, 110 S. C t . 
575, 107 L. Ed. 2d 569 ( 1 9 8 9 ) . 

" I n d e t e r m i n i n g w h e t h e r t h e 'presumed p r e j u d i c e ' 
s t a n d a r d e x i s t s t h e t r i a l c o u r t s h o u l d l o o k a t ' t h e 
t o t a l i t y o f t h e s u r r o u n d i n g f a c t s . ' P a t t o n v.  
Y o u n t , 467 U.S. 1025, 104 S. C t . 2885, 81 L. Ed. 2d 
847 ( 1 9 8 4 ) ; Murphy v. F l o r i d a , 421 U.S. 794, 95 S. 
C t . 2031, 44 L. Ed. 2d 589 ( 1 9 7 5 ) ; I r v i n v. Dowd, 
366 U.S. 717, 81 S. C t . 1639, 6 L. Ed. 2d 751 
( 1 9 6 1 ) . The p r e s u m p t i v e p r e j u d i c e s t a n d a r d i s 
' r a r e l y ' a p p l i c a b l e , a n d i s r e s e r v e d f o r o n l y 
'extreme s i t u a t i o n s ' . Coleman v. Kemp, 778 F.2d a t 
1537. ' I n f a c t , o u r r e s e a r c h has u n c o v e r e d o n l y a 
v e r y few ... c a s e s i n w h i c h r e l i e f was g r a n t e d on 
t h e b a s i s o f p r e s u m e d p r e j u d i c e . ' Coleman v. Kemp, 
778 F.2d a t 1490. 

"Hunt h a d t h e b u r d e n o f s h o w i n g t h a t 
' p r e j u d i c i a l p r e t r i a l p u b l i c i t y ' s a t u r a t e d t h e 
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community. S h e p p a r d , s u p r a . ' [ T ] h e b u r d e n p l a c e d 
upon t h e p e t i t i o n e r t o show t h a t p r e t r i a l p u b l i c i t y 
d e p r i v e d h i m o f h i s r i g h t t o a f a i r t r i a l b e f o r e an 
i m p a r t i a l j u r y i s an e x t r e m e l y h e a v y one.' Coleman  
v. Kemp, 778 F.2d a t 1537. ' P r e j u d i c i a l ' p u b l i c i t y 
u s u a l l y must c o n s i s t o f much more t h a n s t a t i n g t h e 
c h a r g e , and o f r e p o r t a g e o f t h e p r e t r i a l and t r i a l 
p r o c e s s e s . ' P u b l i c i t y ' and ' p r e j u d i c e ' a r e n o t t h e 
same t h i n g . E x c e s s p u b l i c i t y does n o t a u t o m a t i c a l l y 
o r n e c e s s a r i l y mean t h a t t h e p u b l i c i t y was 
p r e j u d i c i a l . 

II 

"... I n o r d e r t o meet t h e b u r d e n o f s h o w i n g t h e 
n e c e s s i t y f o r a change o f venue due t o p r e t r i a l 
p u b l i c i t y on t h e g r o u n d s o f community s a t u r a t i o n , 
' t h e a p p e l l a n t must show more t h a n t h e f a c t " t h a t a 
c a s e g e n e r a t e s e v e n w i d e s p r e a d p u b l i c i t y . " ' O r y a n g  
v. S t a t e , 642 So. 2d 979, 983 ( A l a . C r . App. 1 9 9 3 ) , 
q u o t i n g , Thompson v. S t a t e , 581 So. 2d 1216, 1233 
( A l a . C r . App. 1 9 9 1 ) , c e r t . d e n i e d , [502] U.S. 
[ 1 0 3 0 ] , 112 S. C t . 868, 116 L. Ed. 2d 774 ( 1 9 9 2 ) . 

"'"Newspaper a r t i c l e s a l o n e w o u l d n o t 
n e c e s s i t a t e a change i n venue u n l e s s i t was 
shown t h a t t h e a r t i c l e s so a f f e c t e d t h e 
g e n e r a l c i t i z e n r y t h r o u g h t h e i n s e r t i o n o f 
s u c h s e n s a t i o n a l , a c c u s a t i o n a l o r 
d e n u n c i a t o r y s t a t e m e n t s , t h a t a f a i r and 
i m p a r t i a l t r i a l was i m p o s s i b l e . P a t t o n v.  
S t a t e , 246 A l a . 639, 21 So. 2d 844 
[ 1 9 4 5 ] . " ' 

"Thompson, 581 So. 2d a t 1233, q u o t i n g M c L a r e n v.  
S t a t e , 353 So. 2d 24, 31 ( A l a . C r . A p p . ) , c e r t . 
d e n i e d , 353 So. 2d 35 ( A l a . 1 9 7 7 ) . 

"A r e v i e w o f t h e m e d i a c o v e r a g e c o n t a i n e d i n t h e 
r e c o r d on a p p e a l d e m o n s t r a t e s t h a t t h e m a j o r i t y o f 
p r i n t m e d i a c o v e r a g e was r e a s o n a b l y f a c t u a l and more 
o r l e s s o b j e c t i v e . We f i n d t h a t t h e r e p o r t a g e b y 

105 



CR-07-1332 

t h e news m e d i a d i d n o t r e s u l t i n t h e community b e i n g 
so ' p e r v a s i v e l y s a t u r a t e d ' w i t h p r e j u d i c i a l 
p u b l i c i t y so as t o make t h e c o u r t p r o c e e d i n g s 
n o t h i n g more t h a n a ' h o l l o w f o r m a l i t y . ' R i d e a u , 
s u p r a . " 

Hunt, 642 So. 2d a t 1043-44. "To j u s t i f y a p r e s u m p t i o n o f 

p r e j u d i c e u n d e r t h i s s t a n d a r d , t h e p u b l i c i t y must be b o t h 

e x t e n s i v e and s e n s a t i o n a l i n n a t u r e . I f t h e m e d i a c o v e r a g e i s 

f a c t u a l as o p p o s e d t o i n f l a m m a t o r y o r s e n s a t i o n a l , t h i s 

u n d e r m i n e s any c l a i m f o r a p r e s u m p t i o n o f p r e j u d i c e . " U n i t e d 

S t a t e s v. A n g i u l o , 897 F.2d 1169, 1181 ( 1 s t C i r . 1 9 9 0 ) . 

I n h i s w r i t t e n " M o t i o n f o r Change o f P l a c e o f T r i a l , " 

Brown made t h e f o l l o w i n g a s s e r t i o n s : 

" 1 . T h e r e have b e e n numerous n e w s p a p e r a r t i c l e s 
i n t h e l o c a l n e w s p a p e r c o n c e r n i n g t h e a l l e g e d f a c t s 
o f t h e c a s e . 

"2. The c h i l d r e n o f one o f t h e v i c t i m s a r e i n 
t h e c u s t o d y o f an i n d i v i d u a l who has r e c e n t l y b e e n 
t h e s u b j e c t o f s e v e r a l a r t i c l e s i n t h e l o c a l 
n e w s p a p e r , t h e D a i l y Home." 

(C.R. 215.) A l t h o u g h he a l l u d e d t o a r t i c l e s , Brown d i d n o t 

a t t a c h o r o t h e r w i s e p r e s e n t any s p e c i f i c m e d i a m a t e r i a l s t o 

t h e t r i a l c o u r t . I n h i s b r i e f t o t h i s c o u r t , he r e f e r e n c e s 

some s p e c i f i c a r t i c l e s a b o u t t h e s e c a s e . However, " ' " [ t ] h i s 

c o u r t i s b o u n d b y t h e r e c o r d and n o t by a l l e g a t i o n s o r 

a r g u m e n t s i n b r i e f r e c i t i n g m a t t e r s n o t d i s c l o s e d b y t h e 
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r e c o r d . " Moore v. S t a t e , 457 So. 2d 981, 989 ( A l a . C r . App. 

1 9 8 4 ) , c e r t . d e n i e d , 470 U.S. 1053, 105 S. C t . 1757, 84 L. Ed. 

2d 820 ( 1 9 8 5 ) . ' G a r n e t t v. S t a t e , 555 So. 2d 1153 ( A l a . C r i m . 

App. 1 9 8 9 ) . " S i m i l t o n v. S t a t e , 672 So. 2d 1363, 1366 ( A l a . 

C r i m . App. 1 9 9 5 ) . T h e r e f o r e , t h o s e a r t i c l e s a r e n o t p r o p e r l y 

b e f o r e t h i s c o u r t . B a s e d on t h e r e c o r d b e f o r e u s , we c a n n o t 

c o n c l u d e t h a t m e d i a m a t e r i a l s c o n t a i n e d p r e j u d i c i a l 

i n f o r m a t i o n o r t h a t m e d i a a t t e n t i o n i n f l a m e d o r s a t u r a t e d t h e 

c ommunity so t h a t t h e r e was an e m o t i o n a l t i d e a g a i n s t h i m . 

T h e r e f o r e , t h e r e c o r d does n o t s u p p o r t a c o n c l u s i o n t h a t 

p r e t r i a l p u b l i c i t y i n t h i s c a s e was so i n h e r e n t l y o r 

p r e s u m p t i v e l y p r e j u d i c i a l as t o c o n s t i t u t e one o f t h o s e 

" e x t r e m e s i t u a t i o n s " t h a t w a r r a n t a p r e s u m p t i o n o f p r e j u d i c e 

b e c a u s e o f p r e t r i a l p u b l i c i t y . 

B. 

We must a l s o d e t e r m i n e w h e t h e r t h e j u r y was a c t u a l l y 

p r e j u d i c e d a g a i n s t Brown. 

"The ' a c t u a l p r e j u d i c e ' s t a n d a r d i s d e f i n e d as 
f o l l o w s : 

"'To f i n d t h e e x i s t e n c e o f a c t u a l 
p r e j u d i c e , two b a s i c p r e r e q u i s i t e s must be 
s a t i s f i e d . F i r s t , i t must be shown t h a t 
one o r more j u r o r s who d e c i d e d t h e c a s e 
e n t e r t a i n e d an o p i n i o n , b e f o r e h e a r i n g t h e 
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e v i d e n c e a d d u c e d a t t r i a l , t h a t t h e 
d e f e n d a n t was g u i l t y . I r v i n v. Dowd, 366 
U.S. [717,] 727, 81 S. C t . [1639,] 1645, [6 
L. Ed. 2d 751, 758-59 ( 1 9 6 1 ) ] . S e c o n d , 
t h e s e j u r o r s , i t must be d e t e r m i n e d , c o u l d 
n o t have l a i d a s i d e t h e s e p r e f o r m e d 
o p i n i o n s a n d " r e n d e r [ e d ] a v e r d i c t b a s e d on 
t h e e v i d e n c e p r e s e n t e d i n c o u r t . " I r v i n v 
D o w d , 366 U . S . a t 81 s C t a t 1 6 4 3 
L. Ed. 2d a t 7 5 6 ] . 
Dowd, 366 U.S. a t 723, 81 S. C t . a t 1643 [6 

"Coleman v. Z a n t , 708 F.2d a t 544." 

Hunt, 642 So. 2d a t 1043. 

" F u r t h e r m o r e , i n o r d e r f o r a d e f e n d a n t t o show 
p r e j u d i c e , t h e ' " p r o p e r manner f o r a s c e r t a i n i n g 
w h e t h e r a d v e r s e p u b l i c i t y may have b i a s e d t h e 
p r o s p e c t i v e j u r o r s i s t h r o u g h t h e v o i r d i r e 
e x a m i n a t i o n . " A n d e r s o n v. S t a t e , 362 So. 2d 1296, 
1299 ( A l a . C r i m . App. 1 9 7 8 ) . ' Ex p a r t e G r a y s o n , 479 
So. 2d 76, 80 ( A l a . 1 9 8 5 ) , c e r t . d e n i e d , 474 U.S. 
865, 106 S. C t . 189, 88 L. Ed. 2d 157 ( 1 9 8 5 ) . " 

O r y a n g v. S t a t e , 642 So. 2d 979, 983 ( A l a . C r i m . App. 1 9 9 3 ) . 

Brown has n o t shown t h a t any p r e t r i a l p u b l i c i t y a c t u a l l y 

p r e j u d i c e d him. D u r i n g t h e v o i r d i r e p r o c e e d i n g s , t h e p a r t i e s 

q u e s t i o n e d t h e v e n i r e m e m b e r s i n p a n e l s r e g a r d i n g t h e i r 

e x p o s u r e t o t h e m e d i a a n d / o r k n o w l e d g e a b o u t t h e c a s e . 

S e v e r a l o f t h e v e n i r e m e m b e r s h a d h e a r d , r e a d , o r s e e n o r knew 

s o m e t h i n g a b o u t t h e c a s e . However, v e r y few i n d i c a t e d t h a t 

t h e y h a d a l r e a d y f o r m e d o p i n i o n s a b o u t t h e c a s e b a s e d on t h a t 

i n f o r m a t i o n and t h a t t h e y c o u l d n o t be f a i r , a n d t h e t r i a l 
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c o u r t e x c u s e d t h o s e v e n i r e m e m b e r s f o r c a u s e . The r e m a i n i n g 

v e n i r e m e m b e r s i n d i c a t e d t h a t t h e y c o u l d s e t a s i d e any 

i n f o r m a t i o n t h e y h a d p r e v i o u s l y o b t a i n e d a b o u t t h e c a s e and 

make a d e c i s i o n b a s e d s o l e l y on t h e e v i d e n c e p r e s e n t e d d u r i n g 

t h e t r i a l . A c c o r d i n g l y , Brown has n o t shown t h a t any o f t h e 

j u r o r s were a c t u a l l y p r e j u d i c e d a g a i n s t h i m . 

F o r t h e s e r e a s o n s , Brown d i d n o t show t h a t t h e j u r o r s 

were e i t h e r p r e s u m p t i v e l y o r a c t u a l l y p r e j u d i c e d a g a i n s t h i m . 

T h e r e f o r e , t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n i n 

d e n y i n g h i s m o t i o n f o r a change o f v e n u e . 

I X . 

Brown's n i n t h argument i s t h a t t h e t r i a l c o u r t d e n i e d him 

t h e r i g h t t o be t r i e d by a j u r y o f h i s p e e r s when i t " s t r u c k 

f o r c a u s e a p r o s p e c t i v e j u r o r who s t a t e d t h a t she was o p p o s e d 

t o t h e d e a t h p e n a l t y . " (Brown's b r i e f a t p. 1 0 7 . ) However, 

S. 
C o u r t 

" [ i ] n L o c k h a r t v. M cCree, 476 U.S. 162, 106 
C t . 1758, 90 L. Ed. 2d 137 ( 1 9 8 6 ) , t h e Supreme Co_ _ 
h e l d t h a t t h e C o n s t i t u t i o n does n o t p r o h i b i t s t a t e s 
f r o m ' d e a t h q u a l i f i c a t i o n ' o f j u r i e s i n c a p i t a l 
c a s e s and t h a t so q u a l i f y i n g a j u r y does n o t d e p r i v e 
a d e f e n d a n t o f an i m p a r t i a l j u r y . 476 U.S. a t 173, 
106 S. C t . a t 1764. A l a b a m a c o u r t s have 
c o n s i s t e n t l y h e l d l i k e w i s e . See W i l l i a m s v. S t a t e , 
556 So. 2d 737 ( A l a . C r i m . App. 1 9 8 6 ) , r e v ' d i n  
p a r t , 556 So. 2d 744 ( A l a . 1 9 8 7 ) ; Edwards v. S t a t e , 
515 So. 2d 86, 88 ( A l a . C r i m . App. 1 9 8 7 ) ; M a r t i n v.  
S t a t e , 494 So. 2d 749 ( A l a . C r i m . App. 1 9 8 5 ) . " 
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S o c k w e l l v. S t a t e , 675 So. 2d 4, 18 ( A l a . C r i m . App. 1 9 9 3 ) , 

a f f ' d , 675 So. 2d 38 ( A l a . 1 9 9 5 ) . I n t h i s c a s e , t h e 

c h a l l e n g e d v e n i r e m e m b e r s p e c i f i c a l l y i n d i c a t e d t h a t she w o u l d 

v o t e a g a i n s t t h e d e a t h p e n a l t y r e g a r d l e s s o f t h e e v i d e n c e 

p r e s e n t e d a t t r i a l . B e c a u s e , as Brown a c k n o w l e d g e s , L o c k h a r t 

h e l d t h a t t h e U n i t e d S t a t e s C o n s t i t u t i o n does n o t p r o h i b i t 

d e a t h q u a l i f i c a t i o n o f j u r o r s , t h e t r i a l c o u r t p r o p e r l y 

removed t h e v e n i r e m e m b e r f o r c a s e . T h e r e f o r e , we do n o t f i n d 

t h a t t h e r e was any e r r o r i n t h i s r e g a r d . 

X. 

Brown's t e n t h argument i s t h a t h i s d e a t h s e n t e n c e 

v i o l a t e s t h e U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n i n R i n g v. 

A r i z o n a , 536 U.S. 584 , 122 S. C t . 2428, 153 L. Ed. 2d 556 

( 2 0 0 2 ) . I n A p p r e n d i v. New J e r s e y , 530 U.S. 466, 120 S. C t . 

2348, 147 L. Ed. 2d 435 ( 2 0 0 0 ) , t h e U n i t e d S t a t e s Supreme 

C o u r t h e l d t h a t any f a c t t h a t i n c r e a s e s a s e n t e n c e above t h e 

s t a t u t o r y maximum must be p r e s e n t e d t o a j u r y and p r o v e n 

b e y o n d a r e a s o n a b l e d o u b t . I n R i n g , t h e C o u r t e x t e n d e d i t s 

h o l d i n g i n A p p r e n d i t o d e a t h p e n a l t y c a s e s . 
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F i r s t , Brown c o n t e n d s t h a t A l a b a ma's c a p i t a l s e n t e n c i n g 

scheme i s u n c o n s t i t u t i o n a l b e c a u s e t h e j u r y does n o t make a l l 

o f t h e f i n d i n g s t h a t a r e n e c e s s a r y t o s u p p o r t t h e i m p o s i t i o n 

o f t h e d e a t h p e n a l t y . However, i n Ex p a r t e W a l d r o p , 859 So. 

2d 1181, 1187-88 ( A l a . 2 0 0 2 ) , t h e A l a b a m a Supreme C o u r t 

e x p l a i n e d : 

" I t i s t r u e t h a t u n d e r A l a b a m a l a w a t l e a s t one 
s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e u n d e r A l a . Code 
1975, § 13A-4-49, must e x i s t i n o r d e r f o r a 
d e f e n d a n t c o n v i c t e d o f a c a p i t a l o f f e n s e t o be 
s e n t e n c e d t o d e a t h . See A l a . Code 1975, § 13A-5-
4 5 ( f ) ( ' Unless a t l e a s t one a g g r a v a t i n g c i r c u m s t a n c e 
as d e f i n e d i n S e c t i o n 13A-5-49 e x i s t s , t h e s e n t e n c e 
s h a l l be l i f e i m p r i s o n m e n t w i t h o u t p a r o l e . ' ) ; 
J o h n s o n v. S t a t e , 823 So. 2d 1, 52 ( A l a . C r i m . App. 
2001) ( h o l d i n g t h a t i n o r d e r t o s e n t e n c e a c a p i t a l 
d e f e n d a n t t o d e a t h , t h e s e n t e n c e r '"must d e t e r m i n e 
t h e e x i s t e n c e o f a t l e a s t one o f t h e a g g r a v a t i n g 
c i r c u m s t a n c e s l i s t e d i n [ A l a . Code 1975,] § 13A-5-
49"' ( q u o t i n g Ex p a r t e Woodard, 631 So. 2d 1065, 
1070 ( A l a . C r i m . App. 1 9 9 3 ) ) ) . Many c a p i t a l 
o f f e n s e s l i s t e d i n A l a . Code 1975, § 13A-5-40, 
i n c l u d e c o n d u c t t h a t c l e a r l y c o r r e s p o n d s t o c e r t a i n 
a g g r a v a t i n g c i r c u m s t a n c e s f o u n d i n § 13A-5-49: 

" ' F o r e x a m p l e , t h e c a p i t a l o f f e n s e s o f 
i n t e n t i o n a l m urder d u r i n g a r a p e , § 
1 3 A - 5 - 4 0 ( a ) ( 3 ) , i n t e n t i o n a l m u r d e r d u r i n g 
a r o b b e r y , § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , i n t e n t i o n a l 
m u r d e r d u r i n g a b u r g l a r y , § 1 3 A - 5 - 4 0 ( a ) ( 4 ) , 
and i n t e n t i o n a l m u r d e r d u r i n g a k i d n a p p i n g , 
§ 1 3 A - 5 - 4 0 ( a ) ( 1 ) , p a r a l l e l t h e a g g r a v a t i n g 
c i r c u m s t a n c e t h a t " [ t ] h e c a p i t a l o f f e n s e 
was c o m m i t t e d w h i l e t h e d e f e n d a n t was 
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e n g a g e d ... [ i n a] r a p e , r o b b e r y , b u r g l a r y 
o r k i d n a p p i n g , " § 13A-5-4 9 ( 4 ) . ' 

"Ex p a r t e Woodard, 631 So. 2d a t 1070-71 
( a l t e r a t i o n s and o m i s s i o n i n o r i g i n a l ) . 

" F u r t h e r m o r e , when a d e f e n d a n t i s f o u n d g u i l t y 
o f a c a p i t a l o f f e n s e , 'any a g g r a v a t i n g c i r c u m s t a n c e 
w h i c h t h e v e r d i c t c o n v i c t i n g t h e d e f e n d a n t 
e s t a b l i s h e s was p r o v e n b e y o n d a r e a s o n a b l e d o u b t a t 
t r i a l s h a l l be c o n s i d e r e d as p r o v e n b e y o n d a 
r e a s o n a b l e d o u b t f o r p u r p o s e s o f t h e s e n t e n c i n g 
h e a r i n g . ' A l a . Code 1975, § 1 3 A - 5 - 4 5 ( e ) ; see a l s o 
A l a . Code 1975, § 13A-5-50 ('The f a c t t h a t a 
p a r t i c u l a r c a p i t a l o f f e n s e as d e f i n e d i n S e c t i o n 
13A-5-40(a) n e c e s s a r i l y i n c l u d e s one o r more 
a g g r a v a t i n g c i r c u m s t a n c e s as s p e c i f i e d i n S e c t i o n 
13A-5-49 s h a l l n o t be c o n s t r u e d t o p r e c l u d e t h e 
f i n d i n g and c o n s i d e r a t i o n o f t h a t r e l e v a n t 
c i r c u m s t a n c e o r c i r c u m s t a n c e s i n d e t e r m i n i n g 
s e n t e n c e . ' ) . T h i s i s known as ' d o u b l e - c o u n t i n g ' o r 
' o v e r l a p , ' and A l a bama c o u r t s 'have r e p e a t e d l y 
u p h e l d d e a t h s e n t e n c e s where t h e o n l y a g g r a v a t i n g 
c i r c u m s t a n c e s u p p o r t i n g t h e d e a t h s e n t e n c e o v e r l a p s 
w i t h an e l e m e n t o f t h e c a p i t a l o f f e n s e . ' Ex p a r t e  
T r a w i c k , 698 So. 2d 162, 178 ( A l a . 1 9 9 7 ) ; see a l s o 
C o r a l v. S t a t e , 628 So. 2d 954, 965 ( A l a . C r i m . App. 
1 9 9 2 ) . 

" B e c a u s e t h e j u r y c o n v i c t e d W a l d r o p o f two 
c o u n t s o f murder d u r i n g a r o b b e r y i n t h e f i r s t 
d e g r e e , a v i o l a t i o n o f A l a . Code 1975, § 13A-5-
4 0 ( a ) ( 2 ) , t h e s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e o f 
c o m m i t t i n g a c a p i t a l o f f e n s e w h i l e e n g a g e d i n t h e 
c o m m i s s i o n o f a r o b b e r y , A l a . Code 1975, § 13A-5-
4 9 ( 4 ) , was ' p r o v e n b e y o n d a r e a s o n a b l e d o u b t . ' A l a . 
Code 1975, § 1 3 A - 5 - 4 5 ( e ) ; A l a . Code 1975, § 13A-5-
50. O n l y one a g g r a v a t i n g c i r c u m s t a n c e must e x i s t i n 
o r d e r t o i m pose a s e n t e n c e o f d e a t h . A l a . Code 
1975, § 1 3 A - 5 - 4 5 ( f ) . Thus, i n W a l d r o p ' s c a s e , t h e 
j u r y , a n d n o t t h e t r i a l j u d g e , d e t e r m i n e d t h e 
e x i s t e n c e o f t h e ' a g g r a v a t i n g c i r c u m s t a n c e n e c e s s a r y 
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f o r i m p o s i t i o n o f t h e d e a t h p e n a l t y . ' R i n g , 536 
U.S. a t 609, 122 S. C t . a t 2443. T h e r e f o r e , t h e 
f i n d i n g s r e f l e c t e d i n t h e j u r y ' s v e r d i c t a l o n e 
e x p o s e d W a l d r o p t o a r a n g e o f p u n i s h m e n t t h a t h a d as 
i t s maximum t h e d e a t h p e n a l t y . T h i s i s a l l R i n g and 
A p p r e n d i r e q u i r e . " 

( F o o t n o t e o m i t t e d . ) 

B e c a u s e t h e j u r y c o n v i c t e d Brown o f t h e c a p i t a l o f f e n s e 

o f r o b b e r y - m u r d e r and o f k i l l i n g two o r more p e o p l e p u r s u a n t 

t o one scheme o r c o u r s e o f c o n d u c t , t h o s e s t a t u t o r y 

a g g r a v a t i n g c i r c u m s t a n c e s were p r o v e n b e y o n d a r e a s o n a b l e 

d o u b t . T h e r e f o r e , i n t h i s c a s e , t h e j u r y , and n o t t h e j u d g e , 

d e t e r m i n e d t h e e x i s t e n c e o f t h e " a g g r a v a t i n g c i r c u m s t a n c e 

n e c e s s a r y f o r i m p o s i t i o n o f t h e d e a t h p e n a l t y . " R i n g , 536 

U.S. a t 609, 122 S. C t . a t 2443. F u r t h e r , b e c a u s e t h e j u r y 

f o u n d t h e e x i s t e n c e o f a t l e a s t one a g g r a v a t i n g c i r c u m s t a n c e , 

Brown was e x p o s e d t o o r e l i g i b l e f o r t h e d e a t h p e n a l t y , and 

" [ t ] h e t r i a l c o u r t ' s s u b s e q u e n t d e t e r m i n a t i o n t h a t t h e m u r d e r 

[was] e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r c r u e l i s a f a c t o r t h a t 

has a p p l i c a t i o n o n l y i n w e i g h i n g t h e m i t i g a t i n g c i r c u m s t a n c e s 

and t h e a g g r a v a t i n g c i r c u m s t a n c e s . " W a l d r o p , 859 So. 2d a t 

1190. A c c o r d i n g l y , t h e r e was n o t a R i n g v i o l a t i o n i n t h i s 

c a s e , and Brown's a r g u m e n t s t o t h e c o n t r a r y a r e w i t h o u t m e r i t . 
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Brown a l s o c o n t e n d s t h a t Ex p a r t e W a l d r o p was e r r o n e o u s l y 

d e c i d e d . However, § 12-3-16, A l a . Code 1975, p r o v i d e s : 

"The d e c i s i o n s o f t h e Supreme C o u r t s h a l l g o v e r n 
t h e h o l d i n g s and d e c i s i o n s o f t h e c o u r t s o f a p p e a l s , 
and t h e d e c i s i o n s and p r o c e e d i n g s o f s u c h c o u r t s o f 
a p p e a l s s h a l l be s u b j e c t t o t h e g e n e r a l 
s u p e r i n t e n d e n c e and c o n t r o l o f t h e Supreme C o u r t as 
p r o v i d e d by C o n s t i t u t i o n a l Amendment No. 328." 

B e c a u s e t h i s c o u r t i s bound by t h e d e c i s i o n s o f t h e Alabama 

Supreme C o u r t , we a r e n o t i n a p o s i t i o n t o r e v e r s e t h a t 

c o u r t ' s d e c i s i o n i n Ex p a r t e W a l d r o p . 

F i n a l l y , Brown c o n t e n d s t h a t "any i s s u e c o m m i t t e d t o a 

j u r y -- w h i c h , u n d e r R i n g , must i n c l u d e any p r e d i c a t e f a c t s 

t h a t w o u l d a l l o w i m p o s i t i o n o f a d e a t h s e n t e n c e -- must be 

r e s o l v e d u n a n i m o u s l y . " (Brown's b r i e f a t p. 112.) I n Sneed 

v. S t a t e , 1 So. 3d 104, 143 ( A l a . C r i m . App. 2 0 0 7 ) , we 

a d d r e s s e d and r e j e c t e d a s i m i l a r argument as f o l l o w s : 

" [ T ] h e a p p e l l a n t a s s e r t s t h a t h i s c o n v i c t i o n 
v i o l a t e s R i n g b e c a u s e t h e j u r y d i d n o t u n a n i m o u s l y 
d e t e r m i n e t h a t s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e s 
were p r e s e n t and t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e s 
o u t w e i g h e d t h e m i t i g a t i n g c i r c u m s t a n c e s and b e c a u s e 
i t was n o t r e q u i r e d t o s p e c i f y w h i c h a g g r a v a t i n g 
c i r c u m s t a n c e s i t f o u n d t o e x i s t . 
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" I n t h e g u i l t p h a s e , t h e j u r y u n a n i m o u s l y f o u n d 
b e y o n d a r e a s o n a b l e d o u b t t h a t t h e a p p e l l a n t 
c o m m i t t e d a r o b b e r y d u r i n g t h e c o u r s e o f c o m m i t t i n g 
a m u r d e r . 'The j u r y ' s unanimous f i n d i n g o f one 
a g g r a v a t i n g c i r c u m s t a n c e i s s u f f i c i e n t t o s a t i s f y 
R i n g . ' Ex p a r t e McNabb, 887 So. 2d 998, 1006 ( A l a . 
2 0 0 4 ) . A l s o , ' " [ t ] h e d e t e r m i n a t i o n w h e t h e r t h e 
a g g r a v a t i n g c i r c u m s t a n c e s o u t w e i g h t h e m i t i g a t i n g 
c i r c u m s t a n c e s i s n o t a f i n d i n g o f f a c t o r an e l e m e n t 
o f t h e o f f e n s e . C o n s e q u e n t l y , R i n g and A p p r e n d i do 
no t r e q u i r e t h a t a j u r y w e i g h t h e a g g r a v a t i n g 
c i r c u m s t a n c e s and t h e m i t i g a t i n g c i r c u m s t a n c e s . " ' 
Ex p a r t e Hodges, 856 So. 2d 936, 943 ( A l a . 2003) 
( q u o t i n g Ex p a r t e W a l d r o p , 859 So. 2d 1181, 1190 
( A l a . 2 0 0 2 ) ) . " 

T h e r e f o r e , Brown's argument i s w i t h o u t m e r i t . 

X I . 

Brown's e l e v e n t h argument i s t h a t "Alabama's c a p i t a l -

s e n t e n c i n g s t a t u t e f a i l s t o n a r r o w t h e u n i v e r s e o f d e f e n d a n t s 

e l i g i b l e f o r t h e d e a t h p e n a l t y . " (Brown's b r i e f a t p. 114.) 

S p e c i f i c a l l y , he a p p e a r s t o c o n t e n d t h a t t h e t r i a l c o u r t 

i m p r o p e r l y t r e a t e d r o b b e r y and t h e k i l l i n g o f two o r more 

p e o p l e p u r s u a n t t o one scheme o r c o u r s e o f c o n d u c t as b o t h 

e l e m e n t s o f t h e c a p i t a l o f f e n s e s and as a g g r a v a t i n g 

c i r c u m s t a n c e s . He a l s o a p p e a r s t o c o n t e n d t h a t t h i s " d o u b l e 

c o u n t i n g " p u n i s h e s h i m t w i c e f o r t h e same o f f e n s e . We 

a d d r e s s e d and r e j e c t e d s i m i l a r a r g u m e n t s i n J a c k s o n v. S t a t e , 

836 So. 2d 915, 958-59 ( A l a . C r i m . App. 1 9 9 9 ) , as f o l l o w s : 
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"'The f a c t t h a t a p a r t i c u l a r c a p i t a l 
o f f e n s e as d e f i n e d i n S e c t i o n 13A-5-40(a) 
n e c e s s a r i l y i n c l u d e s one o r more 
a g g r a v a t i n g c i r c u m s t a n c e s as s p e c i f i e d i n 
S e c t i o n 13A-5-49 s h a l l n o t be c o n s t r u e d t o 
p r e c l u d e t h e f i n d i n g and c o n s i d e r a t i o n o f 
t h a t r e l e v a n t c i r c u m s t a n c e o r c i r c u m s t a n c e s 
i n d e t e r m i n i n g s e n t e n c e . ' 

" A c c o r d i n g l y , u n d e r § 13A-5-50, A l a . Code 1975, 
a j u r y may c o n s i d e r an e l e m e n t o f c a p i t a l m urder as 
an a g g r a v a t i n g c i r c u m s t a n c e i f t h a t e l e m e n t i s 
l i s t e d i n § 13A-5-49, A l a . Code 1975, as an 
a g g r a v a t i n g c i r c u m s t a n c e . F u r t h e r , t h i s c o u r t has 
h e l d t h a t t h e u s e o f an e l e m e n t o f c a p i t a l m urder as 
an a g g r a v a t i n g c i r c u m s t a n c e does n o t p u n i s h a 
d e f e n d a n t t w i c e f o r t h e same o f f e n s e . B u r t o n v.  
S t a t e , 651 So. 2d 641 ( A l a . C r . App. 1 9 9 3 ) , a f f ' d , 
651 So. 2d 659 ( A l a . 1 9 9 4 ) , c e r t . d e n i e d , 514 U.S. 
1115, 115 S. C t . 1973, 131 L. Ed. 2d 862 ( 1 9 9 5 ) . 

" ' T h i s 
o r 
v 

h i s p r a c t i c e , known as " d o u b l e c o u n t i n g " 
" o v e r l a p p i n g , " has b e e n u p h e l d . Haney  

- . S t a t e , 603 So. 2d 368 ( A l a . C r . App. 
1 9 9 1 ) , a f f ' d , 603 So. 2d 412 ( A l a . 1 9 9 2 ) , 
c e r t . d e n i e d , 507 U.S. 925, 113 S. C t . 
1297, 122 L. Ed. 2d 687 ( 1 9 9 3 ) ; K u e n z e l 
[v. S t a t e , 577 So. 2d 474, 489 ( A l a . C r . 
App. 1 9 9 0 ) , a f f ' d , 577 So. 2d 531 ( A l a . ) , 
c e r t . d e n i e d , 502 U.S. 886, 112 S. C t . 242, 
116 L. Ed. 2d 197 ( 1 9 9 1 ) ] . 

" ' S e c t i o n 13A-5-50, Code o f A l a b a m a 
1975, s t a t e s , i n p a r t , as f o l l o w s : 

"'"The f a c t t h a t a p a r t i c u l a r 
c a p i t a l o f f e n s e as d e f i n e d i n 
S e c t i o n 13A-5-40(a) n e c e s s a r i l y 
i n c l u d e s one o r more a g g r a v a t i n g 
c i r c u m s t a n c e s as s p e c i f i e d i n 
S e c t i o n 13A-5-49 s h a l l n o t be 
c o n s t r u e d t o p r e c l u d e t h e f i n d i n g 
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and c o n s i d e r a t i o n o f t h a t 
r e l e v a n t c i r c u m s t a n c e o r 
c i r c u m s t a n c e s i n d e t e r m i n i n g 
s e n t e n c e . " 

" ' C l e a r l y , § 13A-5-50 p r o v i d e s t h a t a 
j u r y may c o n s i d e r an e l e m e n t o f c a p i t a l 
m u r d e r as an a g g r a v a t i n g c i r c u m s t a n c e i f 
t h a t e l e m e n t i s l i s t e d i n § 13A-5-49. 
F u r t h e r , t h i s c o u r t has r e p e a t e d l y h e l d 
t h a t t h e u s e o f an e l e m e n t o f c a p i t a l 
m u r d e r i n s u c h a way does n o t , as t h e 
a p p e l l a n t a r g u e s , p u n i s h a d e f e n d a n t t w i c e 
f o r t h e same o f f e n s e . K u e n z e l , s u p r a ; see 
a l s o Ex p a r t e Kennedy, 472 So. 2d 1106 
( A l a . ) , c e r t . d e n i e d , 474 U.S. 975, 106 S. 
C t . 340, 88 L. Ed. 2d 325 ( 1 9 8 5 ) . 

"'"A c a p i t a l p u n i s h m e n t scheme, 
u n d e r w h i c h t h e same f e l o n y may 
f o r m t h e b a s i s o f an e s s e n t i a l 
e l e m e n t o f t h e c r i m e a n d an 
a g g r a v a t i n g c i r c u m s t a n c e f o r 
c o n s i d e r a t i o n by t h e j u r y i n 
recommending a s e n t e n c e , does n o t 
c o n s t i t u t e a d e n i a l o f t h e 
g u a r a n t e e a g a i n s t d o u b l e 
j e o p a r d y . " 

" ' K u e n z e l , 577 So. 2d a t 488, q u o t i n g 
F o r t e n b e r r y v. S t a t e , 545 So. 2d 129, 142 
( A l a . C r . App. 1 9 8 8 ) , a f f ' d , 545 So. 2d 145 
( A l a . 1 9 8 9 ) , c e r t . d e n i e d , 495 U.S. 911, 
110 S. C t . 1937, 109 L. Ed. 2d 300 ( 1 9 9 0 ) . ' 

" B u r t o n , 651 So. 2d a t 657-58." 

H u t c h e r s o n v. S t a t e , 677 So. 2d 1174, 1201 ( A l a . C r i m . App. 

1 9 9 4 ) , r e v ' d on o t h e r g r o u n d s , 677 So. 2d 1205 ( A l a . 1 9 9 6 ) . 

A l s o , i n L o w e n f i e l d v. P h e l p s , 484 U.S. 231, 246, 108 S. C t . 
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546, 98 L. Ed. 2d 568 ( 1 9 8 8 ) , t h e U n i t e d S t a t e s Supreme C o u r t 

h e l d : 

" H e r e , t h e ' n a r r o w i n g f u n c t i o n ' was p e r f o r m e d b y 
t h e j u r y a t t h e g u i l t p h a s e when i t f o u n d d e f e n d a n t 
g u i l t y o f t h r e e c o u n t s o f m u r d e r u n d e r t h e p r o v i s i o n 
t h a t ' t h e o f f e n d e r has a s p e c i f i c i n t e n t t o k i l l o r 
t o i n f l i c t g r e a t b o d i l y harm upon more t h a n one 
p e r s o n . ' The f a c t t h a t t h e s e n t e n c i n g j u r y i s a l s o 
r e q u i r e d t o f i n d t h e e x i s t e n c e o f an a g g r a v a t i n g 
c i r c u m s t a n c e i n a d d i t i o n i s no p a r t o f t h e 
c o n s t i t u t i o n a l l y r e q u i r e d n a r r o w i n g p r o c e s s , a n d so 
t h e f a c t t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e 
d u p l i c a t e d one o f t h e e l e m e n t s o f t h e c r i m e does n o t 
make t h i s s e n t e n c e c o n s t i t u t i o n a l l y i n f i r m . T h e r e 
i s no q u e s t i o n b u t t h a t t h e L o u i s i a n a scheme n a r r o w s 
t h e c l a s s o f d e a t h - e l i g i b l e m u r d e r e r s and t h e n a t 
t h e s e n t e n c i n g p h a s e a l l o w s f o r t h e c o n s i d e r a t i o n o f 
m i t i g a t i n g c i r c u m s t a n c e s and t h e e x e r c i s e o f 
d i s c r e t i o n . The C o n s t i t u t i o n r e q u i r e s no more." 

T h e r e f o r e , Brown's a r g u m e n t s a r e w i t h o u t m e r i t . 

X I I . 

T w e l f t h , Brown a r g u e s t h a t t h e t r i a l c o u r t e r r e d when i t 

i n s t r u c t e d t h e j u r y , d u r i n g i t s p e n a l t y p h a s e i n s t r u c t i o n s , 

t h a t i t "had no d i s c r e t i o n as t o a g g r a v a t i n g c i r c u m s t a n c e s 

b e c a u s e t h o s e c i r c u m s t a n c e s had a l r e a d y been f o u n d b e y o n d a 

r e a s o n a b l e d o u b t i n t h e g u i l t p h a s e . " (Brown's b r i e f a t p. 

115.) A l t h o u g h he a c k n o w l e d g e s c a s e l a w t o t h e c o n t r a r y , he 

s t i l l a r g u e s t h a t " t h i s i n s t r u c t i o n i m p r o p e r l y d i v e s t e d t h e 

j u r y o f i t s d i s c r e t i o n a t s e n t e n c i n g . " (Brown's b r i e f a t p. 
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116.) However, as we e x p l a i n e d i n P a r t X I , t h e p r a c t i c e o f 

" d o u b l e c o u n t i n g " has r e p e a t e d l y been u p h e l d . T h e r e f o r e , t h e 

t r i a l c o u r t ' s i n s t r u c t i o n was n o t i m p r o p e r , and Brown's 

argument t o t h e c o n t r a r y i s w i t h o u t m e r i t . 

X I I I . 

Brown's t h i r t e e n t h argument i s t h a t t h a t A l a b a m a ' s method 

o f e x e c u t i o n v i o l a t e s t h e U n i t e d S t a t e s C o n s t i t u t i o n and t h e 

A l a b a m a C o n s t i t u t i o n . However, i n Ex p a r t e B e l i s l e , 11 So. 

3d 323, 339 ( A l a . 2 0 0 8 ) , t h e A l a b a m a Supreme C o u r t a d d r e s s e d 

t h e U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n i n B a z e v. R e e s , 

U.S. , 128 S. C t . 1520, 170 L. Ed. 2d 420 ( 2 0 0 8 ) , and 

" c o n c l u d e [ d ] t h a t A l a b a m a ' s u s e o f l e t h a l i n j e c t i o n as a 

method o f e x e c u t i o n does n o t v i o l a t e t h e E i g h t h Amendment t o 

t h e U n i t e d S t a t e s C o n s t i t u t i o n . " A l s o , t h i s c o u r t has 

p r e v i o u s l y r e j e c t e d c l a i m s t h a t A l a b a m a ' s method o f e x e c u t i o n 

v i o l a t e s t h e A l a b a m a C o n s t i t u t i o n . See D o t c h v. S t a t e , [Ms. 

CR-07-1913, A p r i l 2, 2010] So. 3d ( A l a . C r i m . App. 

2 0 1 0 ) ; M o r r i s v. S t a t e , [Ms. CR-07-1997, F e b r u a r y 5, 2010] 

So. 3d ( A l a . C r i m . App. 2 0 1 0 ) . T h e r e f o r e , Brown's 

argument i s w i t h o u t m e r i t . 
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XIV . 

Brown's f o u r t e e n t h argument i s t h a t t h e c u m u l a t i v e e f f e c t 

o f t h e above a l l e g e d e r r o r s e n t i t l e s h i m t o a new t r i a l . We 

have c o n s i d e r e d e a c h o f t h e a l l e g a t i o n s o f e r r o r i n d i v i d u a l l y , 

a nd we have n o t f o u n d t h a t any o f t h o s e a l l e g a t i o n s o f e r r o r 

r e q u i r e r e v e r s a l . We have a l s o c o n s i d e r e d t h e a l l e g a t i o n s o f 

e r r o r c u m u l a t i v e l y , and we do n o t f i n d t h a t " t h e a c c u m u l a t e d 

e r r o r s have ' p r o b a b l y i n j u r i o u s l y a f f e c t e d [Brown's] 

s u b s t a n t i a l r i g h t s . ' " Ex p a r t e Woods, 789 So. 2d 941, 942-43 

n.1 ( A l a . 2001) ( q u o t i n g R u l e 45, A l a . R. App. P . ) . 

T h e r e f o r e , Brown's argument i s w i t h o u t m e r i t . 

XV. 

F i n a l l y , p u r s u a n t t o § 13A-5-53, A l a . Code 1975, we a r e 

r e q u i r e d t o a d d r e s s t h e p r o p r i e t y o f Brown's c o n v i c t i o n s and 

s e n t e n c e o f d e a t h . Brown was i n d i c t e d f o r a n d c o n v i c t e d o f 

t h r e e c o u n t s o f c a p i t a l m u r d e r -- one c o u n t b e c a u s e he 

c o m m i t t e d t h e m u r d e r s by one a c t o r p u r s u a n t t o one scheme o r 

c o u r s e o f c o n d u c t , see § 1 3 A - 5 - 4 0 ( a ) ( 1 0 ) , A l a . Code 1975, and 

two c o u n t s b e c a u s e he c o m m i t t e d t h e m u r d e r s d u r i n g t h e c o u r s e 

o f a r o b b e r y , see § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. 
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The r e c o r d does n o t r e f l e c t t h a t t h e s e n t e n c e o f d e a t h 

was i m p o s e d as t h e r e s u l t o f t h e i n f l u e n c e o f p a s s i o n , 

p r e j u d i c e , o r any o t h e r a r b i t r a r y f a c t o r . See § 13A-5-

5 3 ( b ) ( 1 ) , A l a . Code 1975. 

The t r i a l c o u r t f o u n d t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e s 

o u t w e i g h e d t h e m i t i g a t i n g c i r c u m s t a n c e s . I t f o u n d t h a t t h e 

S t a t e p r o v e d two a g g r a v a t i n g c i r c u m s t a n c e s -- 1) Brown 

c o m m i t t e d t h e c a p i t a l o f f e n s e s w h i l e he was e n g a g e d i n o r was 

an a c c o m p l i c e i n t h e c o m m i s s i o n o f , o r an a t t e m p t t o commit, 

o r f l i g h t a f t e r c o m m i t t i n g o r a t t e m p t i n g t o commit, r o b b e r y , 

see § 1 3 A - 5 - 4 9 ( 4 ) , A l a . Code 1975, and 2) Brown i n t e n t i o n a l l y 

c a u s e d t h e d e a t h o f two o r more p e o p l e by one a c t o r p u r s u a n t 

t o one scheme o r c o u r s e o f c o n d u c t , see § 1 3 A - 5 - 4 9 ( 9 ) , A l a . 

Code 1975. The t r i a l c o u r t f o u n d t h a t one s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e e x i s t e d -- Brown d i d n o t have a 

s i g n i f i c a n t h i s t o r y o f p r i o r c r i m i n a l a c t i v i t y . See § 13A-5-

5 1 ( 1 ) , A l a . Code 1975. The t r i a l c o u r t d i d n o t f i n d any 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . The s e n t e n c i n g o r d e r 

shows t h a t t h e t r i a l c o u r t w e i g h e d t h e a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s and c o r r e c t l y s e n t e n c e d Brown t o 
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d e a t h . The r e c o r d s u p p o r t s i t s d e c i s i o n , and we a g r e e w i t h 

i t s f i n d i n g s . 

S e c t i o n 1 3 A - 5 - 5 3 ( b ) ( 2 ) , A l a . Code 1975, r e q u i r e s us t o 

w e i g h t h e a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s 

i n d e p e n d e n t l y t o d e t e r m i n e t h e p r o p r i e t y o f Brown's s e n t e n c e 

o f d e a t h . A f t e r i n d e p e n d e n t l y w e i g h i n g t h e a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s , we f i n d t h a t t h e d e a t h s e n t e n c e i s 

a p p r o p r i a t e . 

As r e q u i r e d b y § 1 3 A - 5 - 5 3 ( b ) ( 3 ) , A l a . Code 1975, we must 

d e t e r m i n e w h e t h e r Brown's s e n t e n c e was d i s p r o p o r t i o n a t e o r 

e x c e s s i v e when compared t o t h e p e n a l t y i m p o s e d i n s i m i l a r 

c a s e s . Brown k i l l e d two p e o p l e p u r s u a n t t o one scheme o r 

c o u r s e o f c o n d u c t and c o m m i t t e d two m u r d e r s d u r i n g two 

r o b b e r i e s . S i m i l a r c r i m e s a r e b e i n g p u n i s h e d b y d e a t h 

t h r o u g h o u t t h i s s t a t e . See Gaddy v. S t a t e , 698 So. 2d 1100 

( A l a . C r i m . App. 1 9 9 5 ) , a f f ' d , 698 So. 2d 1150 ( A l a . 1 9 9 7 ) ; 

B r o o k s v. S t a t e , 695 So. 2d 176 ( A l a . C r i m . App. 1 9 9 6 ) , a f f ' d , 

695 So. 2d 184 ( A l a . 1 9 9 7 ) ; B u s h v. S t a t e , 695 So. 2d 70 ( A l a . 

C r i m . App. 1 9 9 5 ) , a f f ' d , 695 So. 2d 138 ( A l a . 1 9 9 7 ) ; T a y l o r v.  

S t a t e , 666 So. 2d 36 ( A l a . C r i m . A p p . ) , o p i n i o n a f t e r remand, 

666 So. 2d 71 ( A l a . C r i m . App. 1 9 9 4 ) , a f f ' d , 666 So. 2d 73 
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( A l a . 1 9 9 5 ) ; H o l l a d a y v. S t a t e , 549 So. 2d 122 ( A l a . C r i m . 

App. 1 9 8 8 ) , a f f ' d , 549 So. 2d 135 ( A l a . 1 9 8 9 ) ; S i e b e r t v.  

S t a t e , 555 So. 2d 772 ( A l a . C r i m . A p p . ) , a f f ' d , 555 So. 2d 780 

( A l a . 1 9 8 9 ) ; P e o p l e s v. S t a t e , 510 So. 2d 554 ( A l a . C r i m . App. 

1 9 8 6 ) , a f f ' d , 510 So. 2d 574 ( A l a . 1 9 8 7 ) . T h e r e f o r e , we f i n d 

t h a t t h e s e n t e n c e was n e i t h e r d i s p r o p o r t i o n a t e n o r e x c e s s i v e . 

F i n a l l y , we have s e a r c h e d t h e e n t i r e r e c o r d f o r any e r r o r 

t h a t may have a d v e r s e l y a f f e c t e d Brown's s u b s t a n t i a l r i g h t s , 

a nd we have n o t f o u n d any. See R u l e 45A, A l a . R. App. P. 

A c c o r d i n g l y , we a f f i r m Brown's c o n v i c t i o n s and s e n t e n c e 

o f d e a t h . 

AFFIRMED. 

Windom and M a i n , J J . , c o n c u r . W e l c h and K e l l u m , J J . , 

c o n c u r i n t h e r e s u l t . 
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