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1975; f i r s t - d e g r e e t h e f t o f p r o p e r t y , a v i o l a t i o n o f § 13A-8-

3, A l a . Code 1975; and u n a u t h o r i z e d use o f a v e h i c l e , a 

v i o l a t i o n o f § 13A-8-11, A l a . Code 1975. The c i r c u i t c o u r t 

s e n t e n c e d G h o l s t o n t o t h r e e l i f e s e n t e n c e s f o r t h e r a p e , 

k i d n a p p i n g , and r o b b e r y c o n v i c t i o n s and t o 2 t e r m s o f 2 0 y e a r s 

i n p r i s o n f o r t h e t h e f t o f p r o p e r t y and u n a u t h o r i z e d use o f a 

v e h i c l e c o n v i c t i o n s . ( R . 8 0 8 - 0 9 . ) G h o l s t o n d i d n o t f i l e any 

p o s t j u d g m e n t m o t i o n s . 

B e c a u s e G h o l s t o n does n o t c h a l l e n g e t h e s u f f i c i e n c y o f 

t h e e v i d e n c e , a b r i e f r e c i t a t i o n o f t h e f a c t s w i l l s u f f i c e . 

A.C., an employee o f A d v ance Cash A m e r i c a , c l o s e d t h e s t o r e 

a r o u n d s i x o ' c l o c k on t h e e v e n i n g o f November 29, 2006. ( R . 

222-23.) As A.C. was g e t t i n g i n t o h e r 2003 b l a c k F o r d T a u r u s 

a u t o m o b i l e t o l e a v e work, G h o l s t o n emerged f r o m some b u s h e s 

and p u t a gun t o h e r h e a d. ( R . 229-31.) G h o l s t o n t h e n 

o r d e r e d A.C. t o g e t i n t o t h e p a s s e n g e r s e a t , and he g o t i n t o 

t h e d r i v e r ' s s e a t . A t t h a t p o i n t , G h o l s t o n d r o v e A.C. t o a 

f i e l d . ( R . 231, 240.) Once a t t h e f i e l d , G h o l s t o n f o r c e d 

A.C. a t g u n p o i n t t o have s e x u a l i n t e r c o u r s e w i t h him. ( R . 

240-48.) 
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S h o r t l y t h e r e a f t e r , G h o l s t o n t o l d A.C. t h a t he was t a k i n g 

h e r b a c k t o Cash A dvance A m e r i c a and t h a t he w o u l d k i l l h e r i f 

she d i d n o t g i v e h i m t h e money i n s i d e t h e s t o r e . ( R . 248.) 

When t h e y r e t u r n e d t o t h e s t o r e , A.C. went i n t o t h e s t o r e and 

g o t money f r o m a s a f e . She t h e n r e t u r n e d t o t h e v e h i c l e and 

gave t h e money t o G h o l s t o n . A f t e r A.C. gave G h o l s t o n t h e 

money, he d r o v e away i n A.C.'s c a r w i t h A.C.'s p u r s e and c e l l 

p hone. ( R . 254-56.) 

A.C. t e s t i f i e d t h a t G h o l s t o n c a u s e d h e r t o f e a r f o r h e r 

l i f e and t h a t she was n o t u s i n g d r u g s d u r i n g t h e e n c o u n t e r 

w i t h G h o l s t o n . ( R . 239, 257.) She f u r t h e r t e s t i f i e d t h a t she 

had n e v e r met G h o l s t o n b e f o r e t h i s i n c i d e n t and t h a t she d i d 

n o t c o n s e n t t o any o f G h o l s t o n ' s demands o r a c t i o n s . ( R . 

257.) A.C. a l s o i d e n t i f i e d G h o l s t o n f r o m a p h o t o g r a p h i c 

l i n e u p . ( R . 279.) 

T e r r e n c e M a u r i c e L i t t l e t e s t i f i e d t h a t he met w i t h 

G h o l s t o n on November 29, 2006, d u r i n g a d r u g d e a l . ( R . 400.) 

L i t t l e t e s t i f i e d t h a t G h o l s t o n was d r i v i n g a d a r k - c o l o r e d F o r d 

T a u r u s . He f u r t h e r t e s t i f i e d t h a t he saw s o m e t h i n g s h i n y on 

t h e s e a t n e x t t o G h o l s t o n t h a t l o o k e d l i k e a gun. ( R . 399¬

400; 408.) 
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O f f i c e r M i k e Pogue, o f t h e C i t y o f M u s c l e S h o a l s P o l i c e 

D e p a r t m e n t , t e s t i f i e d t h a t o f f i c e r s r e c o v e r e d A.C.'s v e h i c l e 

f r o m a d r i v e w a y t h a t was c o n n e c t e d t o a r e s i d e n c e l o c a t e d o f f 

o f Hughes Road i n M u s c l e S h o a l s . ( R . 457.) A f t e r t h e 

o f f i c e r s a r r i v e d a t t h e Hughes Road r e s i d e n c e where A.C.'s c a r 

was p a r k e d , G h o l s t o n jumped o u t o f a b a c k window o f t h e 

r e s i d e n c e and a t t e m p t e d t o f l e e . ( R . 460.) O f f i c e r Pogue, 

however, a p p r e h e n d e d G h o l s t o n and p l a c e d h i m u n d e r a r r e s t . 

I n s i d e A.C.'s v e h i c l e , o f f i c e r s r e c o v e r e d A.C.'s c e l l phone 

and a l a r g e amount o f U n i t e d S t a t e s c u r r e n c y . ( R . 466.) 

I n v e s t i g a t o r S c o t t y L o w e r y , o f t h e C i t y o f R u s s e l l v i l l e 

P o l i c e D e p a r t m e n t , t e s t i f i e d t h a t a f t e r h i s a r r e s t , G h o l s t o n 

gave a s t a t e m e n t . A c c o r d i n g t o I n v e s t i g a t o r L o w e r y , G h o l s t o n 

t o l d o f f i c e r s t h a t he had a d r u g p r o b l e m and t h a t he had t a k e n 

A.C.'s v e h i c l e and t h e money. I n v e s t i g a t o r L o w e r y f u r t h e r 

t e s t i f i e d t h a t G h o l s t o n " a d m i t t e d t o e v e r y t h i n g ... e x c e p t t h e 

r a p e " and e x c e p t h a v i n g a gun on t h e e v e n i n g o f t h e a l l e g e d 

i n c i d e n t . ( R . 522.) 

I 

On a p p e a l , G h o l s t o n a r g u e s t h a t h i s c o n s t i t u t i o n a l r i g h t s 

were v i o l a t e d b e c a u s e t h e j u r y v e n i r e d i d n o t r e p r e s e n t a f a i r 
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c r o s s - s e c t i o n o f t h e p o p u l a t i o n . S p e c i f i c a l l y , G h o l s t o n 

c o n t e n d s t h a t A f r i c a n - A m e r i c a n s were s y s t e m a t i c a l l y 

u n d e r r e p r e s e n t e d i n v i o l a t i o n o f t h e S i x t h , E i g h t h , and 

F o u r t e e n t h Amendments t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . 

In Duren v. M i s s o u r i , 439 U.S. 357, 364 (1979), the 

Supreme Court of the U n i t e d S t a t e s e x p l a i n e d : 

" I n o r d e r t o e s t a b l i s h a prima f a c i e v i o l a t i o n of 
the f a i r - c r o s s - s e c t i o n r e q u i r e m e n t , the defendant 
must show (1) t h a t the group a l l e g e d t o be e x c l u d e d 
i s a ' d i s t i n c t i v e ' group i n the community; (2) t h a t 
the r e p r e s e n t a t i o n of t h i s group i n v e n i r e s from 
which j u r i e s are s e l e c t e d i s not f a i r and r e a s o n a b l e 
i n r e l a t i o n t o the number of such persons i n the 
community; and (3) t h a t t h i s u n d e r r e p r e s e n t a t i o n i s 
due t o s y s t e m a t i c e x c l u s i o n of the group i n the 
j u r y - s e l e c t i o n p r o c e s s . " 

The Duren Court d e f i n e d s y s t e m a t i c e x c l u s i o n as e x c l u s i o n t h a t 

i s " i n h e r e n t i n the p a r t i c u l a r j u r y - s e l e c t i o n p r o c e s s 

u t i l i z e d . " I d . a t 366; see a l s o Gibson v. Zant, 705 F.2d 

1543, 1549 (11th C i r . 1983) ("[T]he Duren Court ... d e f i n e d 

' s y s t e m a t i c ' as ' i n h e r e n t i n the p a r t i c u l a r j u r y - s e l e c t i o n 

p r o c e s s u t i l i z e d . ' " ) . "[T]he f a i r c r o s s - s e c t i o n r e q u i r e m e n t 

ensures o n l y a v e n i r e of randomness, one f r e e of s y s t e m a t i c 

e x c l u s i o n . I t does not ensure any p a r t i c u l a r v e n i r e . " Gavin 

v. S t a t e , 891 So. 2d 907, 945 ( A l a . Crim. App. 2003) 

( i n t e r n a l c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . "Rather than 
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b e i n g e n t i t l e d t o a c r o s s - s e c t i o n a l v e n i r e , a defendant has a 

r i g h t o n l y t o a f a i r chance, based on a random draw, of h a v i n g 

a j u r y drawn from a r e p r e s e n t a t i v e p a n e l . " I d . ( i n t e r n a l 

c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . T h i s Court has r e p e a t e d l y 

h e l d t h a t the random drawing of veniremembers from a l i s t of 

l i c e n s e d d r i v e r s s a t i s f i e s the f a i r - c r o s s - s e c t i o n r e q u i r e m e n t . 

See i d . a t 946-47; C a r r o l l v. S t a t e , 852 So. 2d 801, 807-08 

( A l a . Crim. App. 1999); Clemons v. S t a t e , 720 So. 2d 961, 972 

( A l a . Crim. App. 1996); S i s t r u n k v. S t a t e , 630 So. 2d 147, 

149-50 ( A l a . Crim. App. 1993). 

D u r i n g t h e h e a r i n g , G h o l s t o n f a i l e d t o e s t a b l i s h t h a t 

A f r i c a n - A m e r i c a n s a r e s y s t e m a t i c a l l y e x c l u d e d f r o m j u r y 

v e n i r e s i n F r a n k l i n C o u n t y . G h o l s t o n p r e s e n t e d no e v i d e n c e 

r e l a t i n g t o t h e s y s t e m u s e d i n F r a n k l i n C o u n t y t o g e n e r a t e t h e 

l i s t o f i n d i v i d u a l s t o be summoned f o r j u r y d u t y . The S t a t e , 

on t h e o t h e r hand, p r e s e n t e d e v i d e n c e t h a t i n d i c a t e d t h a t 

v e n i r e m e m b e r s a r e r a n d o m l y s e l e c t e d by t h e A d m i n i s t r a t i v e 

O f f i c e o f C o u r t s f r o m l i s t s o f d r i v e r ' s l i c e n s e h o l d e r s and 

v o t e r s i n F r a n k l i n C o u n t y . ( R . 207.) 

Because randomly s e l e c t i n g p o t e n t i a l j u r o r s f o r the 

v e n i r e from l i c e n s e d d r i v e r s and r e g i s t e r e d v o t e r s p r o v i d e d 
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G h o l s t o n "'"a f a i r chance, based on a random draw, of h a v i n g 

a j u r y drawn from a r e p r e s e n t a t i v e p a n e l , " ' " G a v i n , 891 So. 

2d a t 945, G h o l s t o n f a i l e d t o meet h i s burden t o e s t a b l i s h 

t h a t A f r i c a n - A m e r i c a n s were s y s t e m a t i c a l l y e x c l u d e d from h i s 

v e n i r e . A c c o r d i n g l y , G h o l s t o n i s not e n t i t l e d t o r e l i e f on 

t h i s i s s u e . 

I I . 

G h o l s t o n a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r o n e o u s l y 

e x c l u d e d e v i d e n c e o f A.C.'s d r u g u s e . S p e c i f i c a l l y , G h o l s t o n 

c o n t e n d s t h a t t h e t r i a l c o u r t e r r o n e o u s l y p r e v e n t e d h i m f r o m 

p r e s e n t i n g t e s t i m o n y f r o m G e o r g e C r a i g t h a t C r a i g had s e e n 

A.C. use d r u g s on two o c c a s i o n s . A c c o r d i n g t o G h o l s t o n , 

C r a i g ' s t e s t i m o n y was a d m i s s i b l e t o i m p e a c h A.C.'s t e s t i m o n y 

t h a t she does n o t use d r u g s . G h o l s t o n a l s o a s s e r t s t h a t 

C r a i g ' s t e s t i m o n y was a d m i s s i b l e t o s u p p o r t G h o l s t o n ' s d e f e n s e 

t h a t he and A.C. were u s i n g d r u g s t o g e t h e r on t h e e v e n i n g o f 

t h e i n c i d e n t , t h a t t h e s e x was c o n s e n s u a l , and t h a t t h e t h e f t 

o f p r o p e r t y f r o m t h e s t o r e was A.C.'s i d e a . 

I t i s w e l l s e t t l e d t h a t " ' [ w ] h e n e v i d e n t i a r y r u l i n g s o f 

t h e t r i a l c o u r t a r e r e v i e w e d on a p p e a l , " r u l i n g s on t h e 

a d m i s s i b i l i t y o f e v i d e n c e a r e w i t h i n t h e sound d i s c r e t i o n o f 
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t h e t r i a l j u d g e and w i l l n o t be d i s t u r b e d on a p p e a l a b s e n t an 

abuse o f t h a t d i s c r e t i o n . " ' " Swanstrom v. T e l e d y n e C o n t ' l 

M o t o r s , I n c . , [Ms. 1080269, Nov. 20, 2009] So. 3d , 

( A l a . 2009) ( q u o t i n g Bowers v. W a l - M a r t S t o r e s , I n c . , 827 So. 

2d 63, 71 ( A l a . 2 0 0 1 ) , q u o t i n g i n t u r n Bama's B e s t P a r t y  

S a l e s , I n c . v. T u p p e r w a r e , U.S., I n c . , 723 So. 2d 29, 32 ( A l a . 

1 9 9 8 ) ) . T h i s C o u r t w i l l n o t r e v e r s e a c i r c u i t c o u r t ' s 

" ' r u l i n g i n e i t h e r a d m i t t i n g o r e x c l u d i n g s u c h e v i d e n c e i n t h e 

a b s e n c e o f a b u s e . ' " C a s s a d y v. S t a t e , 563 So. 2d 53, 54 ( A l a . 

C r i m . App. 1990) ( q u o t i n g S t a r r v. S t a r r , 293 A l a . 204, 210, 

301 So. 2d 78, 83 ( 1 9 7 4 ) ) . As e x p l a i n e d b e l o w , G h o l s t o n has 

f a i l e d t o meet h i s b u r d e n t o e s t a b l i s h t h a t t h e c i r c u i t c o u r t 

a b u s e d i t s d i s c r e t i o n by e x c l u d i n g C r a i g ' s t e s t i m o n y . 

F i r s t , t o t h e e x t e n t G h o l s t o n a l l e g e s t h a t t h e c i r c u i t 

c o u r t a b u s e d i t s d i s c r e t i o n by e x c l u d i n g C r a i g ' s t e s t i m o n y 

r e l a t i n g t o A.C.'s p a s t d r u g use b e c a u s e h i s t e s t i m o n y was 

a d m i s s i b l e t o i m p e a c h A.C.'s t e s t i m o n y t h a t she does n o t use 

d r u g s , t h i s argument i s w i t h o u t m e r i t . A t t r i a l , A.C. 

t e s t i f i e d t h a t she d i d n o t use d r u g s on t h e n i g h t o f t h e 

i n c i d e n t . She a l s o t e s t i f i e d t h a t she does n o t use d r u g s . 

She was n o t a s k e d w h e t h e r she had e v e r u s e d d r u g s i n t h e p a s t . 
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B e c a u s e A.C. was n o t a s k e d w h e t h e r she had e v e r u s e d d r u g s i n 

t h e p a s t , C r a i g ' s p r o f f e r e d t e s t i m o n y t h a t he had s e e n A.C. 

use d r u g s on two o c c a s i o n s i n t h e p a s t w o u l d n o t have 

c o n t r a d i c t e d o r i m p e a c h e d A.C.'s t e s t i m o n y . T h e r e f o r e , 

G h o l s t o n i s n o t e n t i t l e d t o r e l i e f on t h e i s s u e . 

M o r e o v e r , even i f C r a i g ' s t e s t i m o n y r e l a t i n g t o A.C.'s 

d r u g use w o u l d c o n t r a d i c t A.C.'s t e s t i m o n y , t h e c i r c u i t c o u r t 

c o r r e c t l y e x c l u d e d i t b e c a u s e t h e two i n s t a n c e s d u r i n g w h i c h 

A.C. a l l e g e d l y u s e d d r u g s o c c u r r e d w e l l a f t e r t h e i n c i d e n t 

t h a t f o r m e d t h e b a s i s o f t h e c h a r g e s f o r w h i c h G h o l s t o n was on 

t r i a l ; t h e r e f o r e , C r a i g ' s t e s t i m o n y i n v o l v e d a c o l l a t e r a l 

m a t t e r . "'The g e n e r a l r u l e i s t h a t a w i t n e s s may n o t be 

i m p e a c h e d on a c o l l a t e r a l m a t t e r . ' " B a l l a r d v. S t a t e , 767 So. 

2d 1123, 1139 ( A l a . C r i m . App. 1999) ( q u o t i n g B r u n d a g e v. 

S t a t e , 585 So. 2d 238, 240 ( A l a . C r i m . App. 1 9 9 1 ) , c i t i n g i n 

t u r n 3A Wigmore on E v i d e n c e § 1003 (Chadbourn r e v . 1970) and 

C. Gamble M c E l r o y ' s Alabama E v i d e n c e , § 156.01(1) (3d ed. 

1 9 7 7 ) ) . See a l s o B a l l a r d v. S t a t e , 767 So. 2d 1123, 1139 ( A l a . 

C r i m . App. 1999) (same); 1 C h a r l e s W. Gamble and R o b e r t J . 

Goodwin, M c E l r o y ' s Alabama E v i d e n c e § 156.01(1) ( 6 t h ed. 2009) 

( e x p l a i n i n g t h a t a p a r t y may a t t e m p t t o i m p e a c h a w i t n e s s by 
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q u e s t i o n i n g t h a t w i t n e s s a b o u t an i n c o n s i s t e n t c o l l a t e r a l 

m a t t e r ; however, " t h e i m p e a c h i n g p a r t y must a c c e p t t h e 

w i t n e s s ' [ s ] answer c o n c e r n i n g t h e m a t t e r -- i . e . , no e x t r i n s i c 

p r o o f may be o f f e r e d i f t h e i n c o n s i s t e n c y c o n c e r n s a 

c o l l a t e r a l m a t t e r " ) ; R u l e 6 0 6 ( b ) , A l a . R. E v i d . I n a c r i m i n a l 

t r i a l , " ' [ a ] f a c t i s " c o l l a t e r a l " i f i t i s " a d m i s s i b l e n e i t h e r 

upon an i s s u e u n d e r t h e p l e a d i n g s o f t h e c a s e n o r f o r t h e 

p u r p o s e o f i m p e a c h i n g t h e w i t n e s s ' c r e d i b i l i t y i n some means 

o t h e r t h a n i n c o n s i s t e n c y . ' " B a l l a r d , 7 67 So. 2d a t 1139 

( q u o t i n g B r u n d a g e , 585 So. 2d a t 240, q u o t i n g i n t u r n 

M c E l r o y ' s , § 1 5 6 . 0 1 ( 3 ) ) . The t e s t f o r d e t e r m i n i n g w h e t h e r a 

f a c t i s c o l l a t e r a l i s as f o l l o w s : " ' " C o u l d t h e f a c t , as t o 

w h i c h e r r o r i s p r e d i c a t e d , have been shown i n e v i d e n c e f o r any 

p u r p o s e i n d e p e n d e n t l y o f t h e c o n t r a d i c t i o n ? " ' " B a l l a r d , 767 

So. 2d a t 1139 ( q u o t i n g B r u n d a g e , 585 So. 2d a t 240, q u o t i n g 

i n t u r n 3A Wigmore § 1 0 0 3 ) . 

A t t r i a l , C r a i g , i n a p r o f f e r , t e s t i f i e d t h a t he d i d n o t 

know A.C. i n November 2006 when t h e i n c i d e n t t h a t f o r m s t h e 

b a s i s o f t h i s a p p e a l o c c u r r e d . C r a i g f u r t h e r t e s t i f i e d t h a t 

he f i r s t met A.C. d u r i n g t h e summer o f 2007. A c c o r d i n g t o 

C r a i g , d u r i n g t h e summer o f 2007, he w i t n e s s e d A.C. use d r u g s 

10 



CR-07-0788 

on two o c c a s i o n s . G h o l s t o n a r g u e d t h a t C r a i g ' s t e s t i m o n y was 

a d m i s s i b l e t o i m p e a c h A.C.'s t e s t i m o n y t h a t she does n o t use 

d r u g s . The f a c t t h a t A.C. may have u s e d d r u g s a t some p o i n t 

a f t e r G h o l s t o n ' s c r i m e was i r r e l e v a n t t o t h e i s s u e s b e i n g 

t r i e d and c o u l d n o t have been p r e s e n t e d " ' " f o r any p u r p o s e 

i n d e p e n d e n t l y o f ... c o n t r a d i c t i [ n g ] " ' " A.C.'s t e s t i m o n y t h a t 

she does n o t use d r u g s . B a l l a r d , 767 So. 2d a t 1139 ( q u o t i n g 

B r u n d a g e , 585 So. 2d a t 240, q u o t i n g i n t u r n 3A Wigmore § 

1 0 0 3 ) . C o n s e q u e n t l y , w h e t h e r A.C. u s e d d r u g s a t some p o i n t 

a f t e r November 2006, when t h e c r i m e o c c u r r e d , was a c o l l a t e r a l 

m a t t e r . B e c a u s e C r a i g ' s p r o f f e r e d t e s t i m o n y c o n s t i t u t e d 

e x t r i n s i c e v i d e n c e t h a t w o u l d have had no r e l e v a n c e e x c e p t t o 

i m p e a c h A.C. on a c o l l a t e r a l m a t t e r , t h e c i r c u i t c o u r t ' s 

r u l i n g e x c l u d i n g i t d i d n o t c o n s t i t u t e an abuse o f d i s c r e t i o n . 

To t h e e x t e n t G h o l s t o n a r g u e s t h a t C r a i g ' s t e s t i m o n y t h a t 

he saw A.C. use d r u g s on two o c c a s i o n s w o u l d be a d m i s s i b l e t o 

show t h a t A.C. u s e d d r u g s w i t h G h o l s t o n on t h e n i g h t o f t h e 

i n c i d e n t , h i s argument i s l i k e w i s e w i t h o u t m e r i t . A c c o r d i n g 

t o C r a i g ' s p r o f f e r , he d i d n o t meet A.C. o r see h e r use d r u g s 

u n t i l many months a f t e r t h e c r i m e o c c u r r e d . F u r t h e r , 

G h o l s t o n f a i l e d t o p r o f f e r any e v i d e n c e t h a t w o u l d c o n n e c t 
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A.C.'s a l l e g e d d r u g use a f t e r t h e c r i m e w i t h a l l e g e d d r u g use 

d u r i n g t h e c r i m e . B e c a u s e C r a i g d i d n o t know A.C. a r o u n d t h e 

t i m e o f t h e c r i m e and d i d n o t see A.C. use d r u g s u n t i l w e l l 

a f t e r t h e c r i m e o c c u r r e d , t h e c i r c u i t c o u r t c o r r e c t l y 

d e t e r m i n e d t h a t C r a i g ' s t e s t i m o n y r e l a t e d t o an a c t t h a t was 

t o o remote t o t h e i n c i d e n t and i r r e l e v a n t t o G h o l s t o n ' s g u i l t . 

See B e d s o l e v. S t a t e , 974 So. 2d 1034, 1040 ( A l a . C r i m . App. 

2006) ( h o l d i n g t h a t " t h e d e t e r m i n a t i o n o f w h e t h e r a p r i o r b ad 

a c t i s t o o remote i s made on a c a s e - b y - c a s e b a s i s and i s l e f t 

t o t h e sound d i s c r e t i o n o f t h e t r i a l j u d g e , and t h e j u d g e ' s 

d e t e r m i n a t i o n w i l l n o t be d i s t u r b e d on a p p e a l u n l e s s t h e j u d g e 

has a b u s e d h i s d i s c r e t i o n " ) . 

M o r e o v e r , C r a i g ' s t e s t i m o n y r e l a t i n g t o A.C.'s a l l e g e d 

d r u g use and h e r c h a r a c t e r was i n a d m i s s i b l e b e c a u s e i t 

i n v o l v e d s p e c i f i c i n s t a n c e s o f m i s c o n d u c t . E v i d e n c e o f a 

v i c t i m ' s c h a r a c t e r i s a d m i s s i b l e i n some i n s t a n c e s p u r s u a n t t o 

R u l e 4 0 4 ( a ) ( 2 ) ( A ) , A l a . R. E v i d . ; however, s p e c i f i c i n s t a n c e s 

o f m i s c o n d u c t a r e n o t a d m i s s i b l e t o e s t a b l i s h t h e v i c t i m ' s 

c h a r a c t e r u n l e s s t h e c h a r a c t e r t r a i t i s an " e s s e n t i a l e l e m e n t 

o f a c h a r g e , c l a i m , o r d e f e n s e . " R u l e 405(a) and ( b ) , A l a . R. 

E v i d . See H a r r i n g t o n v. S t a t e , 858 So. 2d 278 , 2 93 ( A l a . 
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C r i m . App. 2 0 0 2 ) . B e c a u s e G h o l s t o n s o u g h t t o e s t a b l i s h A.C.'s 

c h a r a c t e r t r a i t t h r o u g h e v i d e n c e r e l a t i n g t o s p e c i f i c 

i n s t a n c e s o f m i s c o n d u c t , t h e c i r c u i t c o u r t c o r r e c t l y e x c l u d e d 

C r a i g ' s t e s t i m o n y r e l a t i n g t o A.C.'s a l l e g e d d r u g u s e . I d . ; 

C f . R u l e 4 0 4 ( b ) , A l a . R. E v i d . , ( " E v i d e n c e o f o t h e r c r i m e s , 

w r o n g s , o r a c t s i s n o t a d m i s s i b l e t o p r o v e t h e c h a r a c t e r o f a 

p e r s o n i n o r d e r t o show a c t i o n i n c o n f o r m i t y t h e r e w i t h . " ) . 

T h e r e f o r e , G h o l s t o n i s n o t e n t i t l e d t o r e l i e f on t h i s i s s u e . 

I I I . 

F i n a l l y , t h i s C o u r t o r d e r e d t h e p a r t i e s t o a d d r e s s 

w h e t h e r G h o l s t o n ' s c o n v i c t i o n s f o r t h e f t and r o b b e r y v i o l a t e 

t h e F i f t h Amendment t o t h e C o n s t i t u t i o n o f t h e U n i t e d S t a t e s . 

I n h i s s u p p l e m e n t a l b r i e f , G h o l s t o n a r g u e s t h a t h i s 

c o n v i c t i o n s f o r t h e f t o f p r o p e r t y and r o b b e r y v i o l a t e t h e 

D o u b l e J e o p a r d y C l a u s e o f t h e F i f t h Amendment b e c a u s e , u n d e r 

t h e f a c t s o f t h i s c a s e , t h e f t i s a l e s s e r - i n c l u d e d o f f e n s e o f 

r o b b e r y . T h i s C o u r t a g r e e s . 1 

1 T h i s Court notes t h a t the u n a u t h o r i z e d use of a v e h i c l e 
i s not a l e s s e r - i n c l u d e d o f f e n s e of t h e f t or robbery. See  
Holman v. S t a t e , 495 So. 2d 115, 119 ( A l a . Crim. App. 1986); 
see a l s o Crowder v. S t a t e , 476 So. 2d 1241, 1243 ( A l a . Crim. 
App. 1985). T h e r e f o r e , G h o l s t o n ' s c o n v i c t i o n f o r f i r s t - d e g r e e 
u n a u t h o r i z e d use of a v e h i c l e does not v i o l a t e the Double 
Jeo p a r d y C l a u s e . 
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The Supreme Court of the U n i t e d S t a t e s has h e l d t h a t the 

Double Jeopardy C l a u s e of the F i f t h Amendment c o n t a i n s t h r e e 

p r o t e c t i o n s : " I t p r o t e c t s a g a i n s t a second p r o s e c u t i o n f o r the 

same o f f e n s e a f t e r a c q u i t t a l . I t p r o t e c t s a g a i n s t a second 

p r o s e c u t i o n f o r the same o f f e n s e a f t e r c o n v i c t i o n . And i t 

p r o t e c t s a g a i n s t m u l t i p l e punishments f o r the same o f f e n s e . " 

N o r t h C a r o l i n a v. Pearce, 395 U.S. 711, 717 ( 1 9 6 9 ) ( f o o t n o t e s 

o m i t t e d ) , o v e r r u l e d on o t h e r grounds, Alabama v. Smith, 490 

U.S. 794 (1989). See S c h i r o v. F a r l e y , 510 U.S. 222, 229 

( 1 9 9 4 ) ( r e a f f i r m i n g the t h r e e p r o t e c t i o n s of the Double 

Je o p a r d y C l a u s e ) . "These p r o t e c t i o n s stem from the u n d e r l y i n g 

premise t h a t a defendant s h o u l d not be t w i c e t r i e d or p u n i s h e d 

f o r the same o f f e n s e . " S c h i r o , 510 U.S. a t 229 ( c i t i n g U n i t e d  

S t a t e s v. W i l s o n , 420 U.S. 332, 339 (1975)). The Alabama 

Supreme Court has h e l d t h a t the Double J e o p a r d y C l a u s e of A r t . 

I § 9, of the Alabama C o n s t i t u t i o n of 1901, a p p l i e s t o p r o t e c t 

o n l y those t h r e e areas enumerated i n Pearce. See Ex p a r t e  

W r i g h t , 477 So. 2d 492, 493 ( A l a . 1985); Adams v. S t a t e , 955 

So. 2d 1037, 1098 ( A l a . Crim. App. 2003), r e v e r s e d on o t h e r 

grounds, Ex p a r t e Adams, 955 So. 2d 1106 ( A l a . 2005) ( h o l d i n g 
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t h a t Adams, who was 17 years o l d a t the time of the o f f e n s e , 

i s not e l i g i b l e f o r a sentence of d e a t h ) . 

In B l o c k b u r g e r v. U n i t e d S t a t e s , the Supreme Court of the 

U n i t e d S t a t e s enumerated the "same elements" t e s t f o r 

d e t e r m i n i n g whether two charges c o n s t i t u t e the same o f f e n s e i n 

v i o l a t i o n of the Double J e o p a r d y C l a u s e of the F i f t h 

Amendment. 284 U.S. 299, 304 (1932). Under the B l o c k b u r g e r 

t e s t , "where the same a c t or t r a n s a c t i o n c o n s t i t u t e s a 

v i o l a t i o n of two d i s t i n c t s t a t u t o r y p r o v i s i o n s , the t e s t t o be 

a p p l i e d t o determine whether t h e r e are two o f f e n s e s or o n l y 

one i s whether each p r o v i s i o n r e q u i r e s p r o o f of a f a c t which 

the o t h e r does n o t . " I d . (emphasis added). The U n i t e d S t a t e s 

Supreme Court has a l s o h e l d " t h a t a l e s s e r i n c l u d e d and a 

g r e a t e r o f f e n s e are the same under B l o c k b u r g e r Brown v. 

Ohio, 432 U.S. 161, 166 n.6 (1977). See a l s o P e r k i n s o n v.  

S t a t e , 273 Ga. 491, 494, 542 S.E.2d 92, 95 (2001) ("For double 

j e o p a r d y purposes, a l e s s e r - i n c l u d e d and a g r e a t e r o f f e n s e are 

the 'same o f f e n s e ' under the F i f t h Amendment because the 

l e s s e r o f f e n s e r e q u i r e s no p r o o f beyond t h a t which i s r e q u i r e d 

f o r the c o n v i c t i o n of the g r e a t e r o f f e n s e . " ) . 
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The i n d i c t m e n t a g a i n s t G h o l s t o n a l l e g e d , i n p e r t i n e n t 

p a r t , t h e f o l l o w i n g : 

"Count 3 : T h e f t o f P r o p e r t y i n t h e F i r s t - D e g r e e 

"The G r a n d J u r y o f F r a n k l i n C o u n t y 
c h a r g e s , b e f o r e t h e f i n d i n g o f t h i s 
i n d i c t m e n t , R o n n i e Lee G h o l s t o n , whose name 
i s o t h e r w i s e unknown t o t h e G r a n d J u r y t h a n 
as s t a t e d , d i d k n o w i n g l y o b t a i n o r e x e r t 
u n a u t h o r i z e d c o n t r o l o v e r , t o - w i t : a 2003 
F o r d T a u r u s , t h e p r o p e r t y o f [ A . C . ] , w i t h 
i n t e n t t o d e p r i v e t h e owner o f s a i d 
p r o p e r t y , i n v i o l a t i o n o f § 13A-8-3 o f t h e 
Code o f A l a b a m a , a g a i n s t t h e p e a c e and 
d i g n i t y o f t h e S t a t e o f A l a b a m a . 

"Count 4: R o b b e r y i n t h e F i r s t Degree 

"The G r a n d J u r y o f F r a n k l i n C o u n t y 
c h a r g e s , b e f o r e t h e f i n d i n g o f t h i s 
i n d i c t m e n t , R o n n i e Lee G h o l s t o n , whose name 
i s o t h e r w i s e unknown t o t h e G r a n d J u r y t h a n 
as s t a t e d , d i d , i n t h e c o u r s e o f c o m m i t t i n g 
a t h e f t o f p r o p e r t y , t o - w i t : L a w f u l U n i t e d 
S t a t e s C u r r e n c y a n d / o r a 2003 F o r d T a u r u s , 
t h e p r o p e r t y o f Advance Cash A m e r i c a a n d / o r 
[ A . C . ] , w i t h t h e i n t e n t t o overcome h e r 
p h y s i c a l r e s i s t a n c e o r p h y s i c a l power o f 
r e s i s t a n c e o r t o compel a c q u i e s c e n c e t o t h e 
t a k i n g o f o r e s c a p i n g w i t h t h e p r o p e r t y , 
w h i l e t h e s a i d R o n n i e Lee G h o l s t o n 
r e p r e s e n t e d h i m s e l f t o be armed w i t h a 
d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t , t o -
w i t : a p i s t o l , i n v i o l a t i o n o f § 13A-8-41 
o f t h e Code o f Al a b a m a , a g a i n s t t h e p e a c e 
and d i g n i t y o f t h e S t a t e o f A l a b a m a . " 

(C.R. 12-13.) 
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F u r t h e r , § 1 3 A - 8 - 4 1 ( a ) ( 1 ) , A l a . Code 1975, p r o v i d e s t h a t 

" [ a ] p e r s o n commits t h e c r i m e o f r o b b e r y i n t h e f i r s t d e g r e e 

i f he v i o l a t e s S e c t i o n 13A-8-43 and he ... [ i ] s armed w i t h a 

d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t . " S e c t i o n 13A-8-43, 

A l a . Code 1975, p r o v i d e s as f o l l o w s : 

" ( a ) A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e t h i r d d e g r e e i f i n t h e c o u r s e o f c o m m i t t i n g a 
t h e f t he: 

"(1) Uses f o r c e a g a i n s t t h e p e r s o n o f t h e 
owner o r any p e r s o n p r e s e n t w i t h i n t e n t t o 
overcome h i s p h y s i c a l r e s i s t a n c e o r p h y s i c a l 
power o f r e s i s t a n c e ; o r 

"(2) T h r e a t e n s t h e i m m i n e n t use o f f o r c e 
a g a i n s t t h e p e r s o n o f t h e owner o r any p e r s o n 
p r e s e n t w i t h i n t e n t t o c o m p e l a c q u i e s c e n c e t o 
t h e t a k i n g o f o r e s c a p i n g w i t h t h e p r o p e r t y . " 

(Emphasis added.) S e c t i o n 13A-8-3, A l a . Code 1975, d e f i n e s 

f i r s t - d e g r e e t h e f t as i n c l u d i n g t h e f o l l o w i n g : 

" ( a ) The t h e f t o f p r o p e r t y w h i c h e x c e e d s two 
t h o u s a n d f i v e h u n d r e d d o l l a r s ($2,500) i n v a l u e , o r 
p r o p e r t y o f any v a l u e t a k e n f r o m t h e p e r s o n o f 
a n o t h e r , c o n s t i t u t e s t h e f t o f p r o p e r t y i n t h e f i r s t 
d e g r e e . 

"(b) The t h e f t o f a motor v e h i c l e , r e g a r d l e s s o f 
i t s v a l u e , c o n s t i t u t e s t h e f t o f p r o p e r t y i n t h e 
f i r s t d e g r e e . ... " 

G h o l s t o n was c h a r g e d w i t h f i r s t - d e g r e e t h e f t f o r s t e a l i n g 

A.C.'s 2003 F o r d T a u r u s a u t o m o b i l e . G h o l s t o n was a l s o c h a r g e d 
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w i t h f i r s t - d e g r e e r o b b e r y f o r t h r e a t e n i n g t h e use o f f o r c e 

w h i l e armed w i t h a d e a d l y weapon w h i l e c o m m i t t i n g a t h e f t o f 

" L a w f u l U n i t e d S t a t e s C u r r e n c y a n d / o r a 2003 F o r d T a u r u s " 

(C.R. 13) ( e m p h a s i s a d d e d ) . The c i r c u i t c o u r t i n s t r u c t e d t h e 

j u r y t h a t i t c o u l d f i n d G h o l s t o n g u i l t y o f f i r s t - d e g r e e 

r o b b e r y b a s e d on t h e u n d e r l y i n g t h e f t o f A.C.'s 2003 F o r d 

T a u r u s . (R. 776.) T h e r e f o r e , t h e j u r y c o u l d have f o u n d 

G h o l s t o n g u i l t y o f f i r s t - d e g r e e t h e f t and f i r s t - d e g r e e r o b b e r y 

b a s e d on t h e u n l a w f u l t a k i n g o f t h e same p r o p e r t y , i . e . , a 

2003 F o r d T a u r u s . 

A c c o r d i n g l y , " [ b ] a s e d on t h e s t a t u t o r y e l e m e n t s o f t h e 

c r i m e s and t h e f a c t s a l l e g e d i n t h e i n d i c t m e n t s , i t i s c l e a r 

t h a t t h e t h e f t f o r m i n g t h e b a s i s f o r t h e t h e f t [ c o n v i c t i o n 

c o u l d have been] t h e same t h e f t u n d e r l y i n g t h e r o b b e r y 

[ c o n v i c t i o n ] . " C r a y t o n v. S t a t e , 949 So. 2d 976, 978 ( A l a . 

C r i m . App. 2 0 0 6 ) ; see a l s o D e a r d o r f f v. S t a t e , 6 So. 3d 1205, 

1215 ( A l a . C r i m . App. 2004) ( h o l d i n g t h a t f i r s t - d e g r e e t h e f t 

o f p r o p e r t y was a l e s s e r - i n c l u d e d o f f e n s e o f r o b b e r y ; 

t h e r e f o r e , D e a r d o r f f ' s c o n v i c t i o n s f o r f i r s t - d e g r e e t h e f t o f 

p r o p e r t y and murder made c a p i t a l b e c a u s e i t was c o m m i t t e d 

d u r i n g t h e c o u r s e o f a r o b b e r y v i o l a t e d d o u b l e - j e o p a r d y 
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p r i n c i p l e s ) . C o n s e q u e n t l y , t h e f i r s t - d e g r e e t h e f t o f p r o p e r t y 

o f f e n s e , as a l l e g e d i n t h e i n d i c t m e n t , was a l e s s e r - i n c l u d e d 

o f f e n s e o f t h e f i r s t - d e g r e e r o b b e r y o f f e n s e , and G h o l s t o n ' s 

c o n v i c t i o n s f o r b o t h c r i m e s v i o l a t e t h e D o u b l e J e o p a r d y C l a u s e 

o f t h e F i f t h Amendment. See § 1 3 A - 1 - 9 ( a ) ( 1 ) , A l a . Code 1975 

( d e f i n i n g a l e s s e r - i n c l u d e d o f f e n s e as an o f f e n s e t h a t i s 

" e s t a b l i s h e d by p r o o f o f t h e same o r f e w e r t h a n a l l t h e f a c t s 

r e q u i r e d t o e s t a b l i s h t h e c o m m i s s i o n o f t h e o f f e n s e c h a r g e d " ) ; 

L e w i s v. S t a t e , [Ms. CR-06-1770, O c t . 2, 200 9] So. 3d , 

( A l a . C r i m . App. 2009) ( h o l d i n g t h a t t h e D o u b l e J e o p a r d y 

C l a u s e o f t h e F i f t h Amendment b a r s c o n v i c t i o n s f o r b o t h a 

g r e a t e r o f f e n s e and a l e s s e r - i n c l u d e d o f f e n s e ) ; H e a r d v.  

S t a t e , 999 So. 2d 992, 1006 ( A l a . 2007) ( h o l d i n g t h a t 

" s i m u l t a n e o u s c o n v i c t i o n s [ f o r ] g r e a t e r and l e s s e r - i n c l u d e d 

o f f e n s e s " c o n s t i t u t e a j u r i s d i c t i o n a l d o u b l e - j e o p a r d y 

v i o l a t i o n ) . 

F o r t h e f o r e g o i n g r e a s o n s , t h i s C o u r t a f f i r m s G h o l s t o n ' s 

c o n v i c t i o n s and s e n t e n c e s f o r f i r s t - d e g r e e r a p e , f i r s t - d e g r e e 

k i d n a p p i n g , f i r s t - d e g r e e r o b b e r y , and u n a u t h o r i z e d use o f a 

v e h i c l e . However, t h i s C o u r t remands t h i s c a u s e t o t h e 

c i r c u i t c o u r t w i t h d i r e c t i o n s f o r t h e c i r c u i t c o u r t t o v a c a t e 
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Gh o l s t o n ' s c o n v i c t i o n and sentence f o r f i r s t - d e g r e e t h e f t of 

p r o p e r t y . Due r e t u r n s h o u l d be f i l e d i n t h i s C ourt w i t h i n 42 

days from the date of t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

DIRECTIONS. 

Wise, P.J., and Welch, K e l l u m , and Main, J J . , concur. 
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