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v. 
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Appeal from Calhoun C i r c u i t Court 
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A f t e r Remand f r o m t h e Alabama Supreme C o u r t 

PER CURIAM. 

The Alabama Supreme C o u r t i n Lane v. S t a t e , [Ms. 1091117, 

September 24, 2010] So. 3d ( A l a . 2 0 1 0 ) , r e v e r s e d t h i s 

C o u r t ' s d e c i s i o n i n Lane v. S t a t e , [Ms. CR-07-1354, December 

18, 2009] So. 3d ( A l a . C r i m . App. 2 0 0 9 ) , and a d o p t e d 
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t h e v i e w s e x p r e s s e d i n t h e d i s s e n t i n g o p i n i o n s a u t h o r e d b y 

J u d g e Windom and J u d g e M a i n . The C o u r t h e l d t h a t L a n e ' s 120-

y e a r s e n t e n c e was w i t h i n t h e s t a t u t o r y r a n g e s e t o u t i n §13A-

5 - 9 ( b ) ( 3 ) , A l a . Code 1975, and t h a t L a ne, a t h i r d - t i m e f e l o n y 

o f f e n d e r , was c o r r e c t l y s e n t e n c e d f o r a C l a s s A f e l o n y t o a 

t e r m i n e x c e s s o f 99 y e a r s . The Supreme C o u r t remanded t h e 

c a s e t o t h i s C o u r t and d i r e c t e d t h a t we a d d r e s s L a n e ' s c l a i m 

t h a t h i s 1 2 0 - y e a r s e n t e n c e c o n s t i t u t e s c r u e l and u n u s u a l 

p u n i s h m e n t i n v i o l a t i o n o f t h e E i g h t h Amendment t o t h e U n i t e d 

S t a t e s C o n s t i t u t i o n . 

"The E i g h t h Amendment ... c o n t a i n s a ' n a r r o w 

p r o p o r t i o n a l i t y p r i n c i p l e ' t h a t ' a p p l i e s t o n o n c a p i t a l 

s e n t e n c e s . " E w i n g v. C a l i f o r n i a , 538 U.S. 11, 17 ( 2 0 0 3 ) , 

q u o t i n g H a r m e l i n v. M i c h i g a n , 501 U.S. 957, 996-97 ( 1 9 9 1 ) . We 

r e c o g n i z e d t h i s l i m i t e d p r i n c i p l e i n W i l s o n v. S t a t e , 830 So. 

2d 765 ( A l a . C r i m . App. 2 0 0 1 ) . 

I n W i l s o n , a m a j o r i t y o f t h i s C o u r t h e l d t h a t a f i r s t -

t i m e o f f e n d e r ' s s e n t e n c e o f l i f e i m p r i s o n m e n t w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e f o r s e l l i n g a s u b s t a n c e c o n t a i n i n g 

m o r p h i n e c o n s t i t u t e d c r u e l and u n u s u a l p u n i s h m e n t . We n o t e d 

t h a t i n o r d e r t o c o n d u c t a f u l l - s c a l e Solem v. Helm, 463 U.S. 
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277 ( 1 9 8 3 ) , a n a l y s i s we must f i r s t d e t e r m i n e w h e t h e r t h e 

s e n t e n c e i s g r o s s l y d i s p r o p o r t i o n a t e t o t h e c r i m e f o r w h i c h 

t h e d e f e n d a n t i s b e i n g s e n t e n c e d . 

" A p p l i c a t i o n o f H a r m e l i n [v. M i c h i g a n , 501 U.S. 
957 ( 1 9 9 1 ) , ] mandates t h a t we make a t h r e s h o l d 
d e t e r m i n a t i o n i n t h i s c a s e by c o n s i d e r i n g w h e t h e r 
t h e m a n d a t o r y s e n t e n c e o f l i f e i m p r i s o n m e n t w i t h o u t 
p a r o l e i m p o s e d i n W i l s o n ' s c a s e i s g r o s s l y 
d i s p r o p o r t i o n a t e t o h e r c r i m e . To p e r f o r m t h i s 
a n a l y s i s , we must c o n s i d e r t h e g r a v i t y o f t h e 
o f f e n s e and t h e h a r s h n e s s o f t h e p u n i s h m e n t . Solem 
[v. Helm,] 463 U.S. [277] a t 290-91, 103 S.Ct. 3001 
[ ( 1 9 8 3 ) ] . The U n i t e d S t a t e s Supreme C o u r t n o t e d i n 
Solem t h a t no s i n g l e f a c t o r d e t e r m i n e s when a 
s e n t e n c e i s g r o s s l y d i s p r o p o r t i o n a t e , and i t o f f e r e d 
a n o n e x h a u s t i v e l i s t o f f a c t o r s t o be c o n s i d e r e d 
when a c o u r t i s a s s e s s i n g t h e s e v e r i t y o f a c r i m e . 
These f a c t o r s i n c l u d e c o n s i d e r a t i o n o f t h e  
c i r c u m s t a n c e s o f t h e c r i m e , t h e harm c a u s e d t o t h e  
v i c t i m o r t o s o c i e t y , t h e c u l p a b i l i t y o f t h e  
o f f e n d e r , and t h e o f f e n d e r ' s m o t i v e i n c o m m i t t i n g  
t h e c r i m e . I d . a t 290-94, 103 S.Ct. 3001." 

830 So. 2d a t 778 ( e m p h a s i s a d d e d ) . See S m a l l w o o d v. 

J o h n s o n , 73 F.3d 1343, 1347-48 ( 5 t h C i r . 1996) ("In l i g h t o f 

H a r m e l i n [v. M i c h i g a n , 501 U.S. 957 ( 1 9 9 1 ) ] , i t a p p e a r s t h a t 

Solem i s t o a p p l y o n l y when a t h r e s h o l d c o m p a r i s o n o f t h e 

c r i m e c o m m i t t e d t o t h e s e n t e n c e i m p o s e d l e a d s t o an i n f e r e n c e 

o f ' g r o s s d i s p r o p o r t i o n a l i t y . ' " ) 

C l e a r l y , L a n e ' s s e n t e n c e does n o t meet t h i s t h r e s h o l d 

i n q u i r y -- i t i s n o t g r o s s l y d i s p r o p o r t i o n a t e t o t h e c r i m e f o r 
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w h i c h Lane was s e n t e n c e d -- m u r d e r . Lane was c o n v i c t e d and 

s e n t e n c e d u n d e r t h e H a b i t u a l F e l o n y O f f e n d e r A c t t o 120 y e a r s ' 

i m p r i s o n m e n t f o r i n t e n t i o n a l l y m u r d e r i n g C h r i s t o p h e r Toson by 

s h o o t i n g h im i n t h e c h e s t . " S e v e r e , m a n d a t o r y p e n a l t i e s may 

be c r u e l , b u t t h e y a r e n o t u n u s u a l i n t h e c o n s t i t u t i o n a l 

s e n s e , h a v i n g been e m p l o y e d i n v a r i o u s f o r m s t h r o u g h o u t o u r 

N a t i o n ' s h i s t o r y . " H a r m e l i n v. M i c h i g a n , 501 U.S. 957, 994-95 

( 1 9 9 1 ) . 

" ' I t i s w e l l s e t t l e d t h a t " [ w ] h e r e a t r i a l 
j u d g e i m p o s e s a s e n t e n c e w i t h i n t h e 
s t a t u t o r y r a n g e , t h i s C o u r t w i l l n o t 
d i s t u r b t h a t s e n t e n c e on a p p e a l a b s e n t a 
s h o w i n g o f an abuse o f t h e t r i a l j u d g e ' s 
d i s c r e t i o n . " A l d e r m a n v. S t a t e , 615 So. 2d 
640 , 649 ( A l a . C r i m . App. 1992 ) . "The 
e x c e p t i o n t o t h i s g e n e r a l r u l e i s t h a t ' the 
a p p e l l a t e c o u r t s may r e v i e w a s e n t e n c e , 
w h i c h , a l t h o u g h w i t h i n t h e p r e s c r i b e d 
l i m i t a t i o n s , i s so d i s p r o p o r t i o n a t e t o t h e 
o f f e n s e c h a r g e d t h a t i t c o n s t i t u t e s a 
v i o l a t i o n o f a d e f e n d a n t ' s E i g h t h Amendment 
r i g h t s . ' " Brown [v. S t a t e , 611 So. 2d 
1194,] 1197, n. 6 [ ( A l a . C r i m . App. 1 9 9 2 ) ] , 
q u o t i n g Ex p a r t e Maddox, 502 So. 2d 786, 
789 ( A l a . 1 9 8 6 ) . " 

"Adams v. S t a t e , 815 So. 2d 583, 585 ( A l a . C r i m . 
App. 20 0 1 ) . 

"Ware was g i v e n a h e i g h t e n e d s e n t e n c e u n d e r t h e 
H a b i t u a l F e l o n y O f f e n d e r A c t , § 13A-5-9, A l a . C o d e 
1975. L e g i s l a t i v e l y mandated s e n t e n c e s c a r r y a 
p r e s u m p t i o n o f v a l i d i t y . M c L e s t e r v. S t a t e , 460 So. 
2d 870, 874 ( A l a . C r i m . App. 1 9 8 4 ) . ' " R e v i e w i n g 
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c o u r t s , o f c o u r s e , s h o u l d g r a n t s u b s t a n t i a l 
d e f e r e n c e t o t h e b r o a d a u t h o r i t y t h a t l e g i s l a t u r e s 
n e c e s s a r i l y p o s s e s s i n d e t e r m i n i n g t h e t y p e s and 
l i m i t s o f p u n i s h m e n t s f o r c r i m e s . . . . " ' 460 So. 2d a t 
874, q u o t i n g Solem v. Helm, 463 U.S. 277, 290, 103 
S.Ct. 3001, 77 L.Ed.2d 637 ( 1 9 8 3 ) . '"'Where t h e 
p u n i s h m e n t p r e s c r i b e d by t h e l e g i s l a t u r e i s s e v e r e 
m e r e l y by r e a s o n o f i t s e x t e n t , as d i s t i n g u i s h e d 
f r o m i t s n a t u r e , t h e r e i s no c o l l i s i o n w i t h t h e 
E i g h t h Amendment.'"' W i l s o n v. S t a t e , 427 So. 2d 
148, 152 ( A l a . C r i m . App. 1983) ( q u o t i n g Watson v.  
S t a t e , 392 So. 2d 1274, 1277 ( A l a . C r i m . App. 1 9 8 0 ) , 
q u o t i n g i n t u r n Ex p a r t e M e s s e l t v. S t a t e , 351 So. 
2d 636, 639 ( A l a . C r i m . App. 1 9 7 7 ) ) . L i k e w i s e , t h i s 
C o u r t has h e l d t h a t t h e H a b i t u a l F e l o n y O f f e n d e r A c t 
does n o t v i o l a t e t h e C r u e l and U n u s u a l P u n i s h m e n t 
C l a u s e o f t h e E i g h t h Amendment. See Watson v. S t a t e , 
392 So. 2d 1274 ( A l a . C r i m . App. 1 9 8 0 . ) " 

Ware v. S t a t e , 949 So. 2d 169, 183 ( A l a . C r i m . App. 2 0 0 6 ) . 

L a n e ' s 1 2 0 - y e a r s e n t e n c e does n o t c o n s t i t u t e c r u e l and u n u s u a l 

p u n i s h m e n t ; t h e r e f o r e , Lane i s due no r e l i e f on t h i s c l a i m . 

AFFIRMED. 

W i s e , P . J . , and W e l c h , Windom, K e l l u m , and M a i n , J J . , 

c o n c u r . 
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