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d e a t h s e n t e n c e f o r t h e c a p i t a l murder o f E l i z a b e t h D o r l e n e 

S e n n e t t . We r e v e r s e and remand f o r f u r t h e r p r o c e e d i n g s . 

S m i t h was i n d i c t e d by a C o l b e r t C o u n t y g r a n d j u r y on 

A p r i l 7, 1988, on a c h a r g e o f murder made c a p i t a l b e c a u s e i t 

was done f o r p e c u n i a r y o r o t h e r c o n s i d e r a t i o n o r was p u r s u a n t 

t o a c o n t r a c t f o r h i r e . § 1 3 A - 5 - 4 0 ( a ) ( 7 ) , A l a . Code 1975. The 

c a s e was t r a n s f e r r e d t o J e f f e r s o n C o u n t y , and t h e c a s e was 

t r i e d b e f o r e a j u r y . On November 3, 1989, S m i t h was c o n v i c t e d 

o f c a p i t a l m u r d e r . The j u r y recommended t h a t t h e d e a t h 

s e n t e n c e be i m p o s e d , and t h e t r i a l c o u r t i m p o s e d t h e d e a t h 

s e n t e n c e . S m i t h ' s c o n v i c t i o n was r e v e r s e d on a p p e a l b e c a u s e 

o f a v i o l a t i o n o f B a t s o n v. K e n t u c k y , 476 U.S. 79 ( 1 9 8 6 ) . 

S m i t h v. S t a t e , 588 So. 2d 561 ( A l a . C r i m . App. 1 9 9 1 ) , on  

r e t u r n t o remand, 620 So. 2d 727 ( A l a . C r i m . A p p . ) , on r e t u r n  

t o s e c o n d remand, 620 So. 2d 732 ( A l a . C r i m . App. 1 9 9 2 ) . 

S m i t h was r e t r i e d i n A p r i l 1996, and he was a g a i n c o n v i c t e d o f 

c a p i t a l m u r d e r . By a v o t e o f 11 t o 1, t h e j u r y recommended 

t h a t S m i t h be s e n t e n c e d t o l i f e i m p r i s o n m e n t w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e . The t r i a l c o u r t o v e r r o d e t h e j u r y ' s 

r e c o m m e n d a t i o n and s e n t e n c e d S m i t h t o d e a t h . S m i t h ' s 

c o n v i c t i o n and s e n t e n c e were a f f i r m e d . S m i t h v. S t a t e , 908 
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So. 2d 273 ( A l a . C r i m . App. 2 0 0 0 ) . The Alabama Supreme C o u r t 

g r a n t e d c e r t i o r a r i r e v i e w , and t h e n q u a s h e d t h e w r i t o f 

c e r t i o r a r i as h a v i n g been i m p r o v i d e n t l y g r a n t e d . Ex p a r t e  

S m i t h , 908 So. 2d 302 ( A l a . 2 0 0 5 ) . R e v i e w was d e n i e d by t h e 

U n i t e d S t a t e s Supreme C o u r t . S m i t h v. Al a b a m a , 546 U.S. 928 

( 2 0 0 5 ) . 

On M a r c h 16, 2006, S m i t h f i l e d a p e t i t i o n p u r s u a n t t o 

R u l e 32, A l a . R. C r i m . P. The S t a t e f i l e d an answer t o t h e 

p e t i t i o n on J u l y 21, 2006. S m i t h s o u g h t f r o m t h e t r i a l c o u r t , 

and was g r a n t e d , l e a v e t o f i l e an amended p e t i t i o n . On June 

1, 2007, S m i t h f i l e d an amended p e t i t i o n , a p o r t i o n o f w h i c h 

was f i l e d u n d e r s e a l , upon S m i t h ' s r e q u e s t and a f t e r t h e 

c i r c u i t c o u r t g r a n t e d S m i t h ' s m o t i o n f o r l e a v e t o f i l e a 

p o r t i o n o f t h e p e t i t i o n u n d e r s e a l . 1 The p a r t i e s s u b s e q u e n t l y 

s u b m i t t e d t o t h e c i r c u i t c o u r t a j o i n t c o n s e n t o r d e r s e t t i n g 

a s c h e d u l e f o r t h e f i l i n g o f a d d i t i o n a l p l e a d i n g s and f o r an 

1 I n t h e i r b r i e f s t o t h i s C o u r t b o t h p a r t i e s s t a t e t h a t the 
S t a t e f i l e d an answer t o the amended p e t i t i o n on J u l y 2, 2007, 
but the b r i e f s i n c l u d e no r e c o r d c i t a t i o n t o an answer t o the 
amended p e t i t i o n . Moreover, the r e c o r d does not i n c l u d e an 
answer t o the amended p e t i t i o n , and the case a c t i o n summary 
does not i n d i c a t e t h a t an answer t o the amended p e t i t i o n was 
ever f i l e d w i t h the c i r c u i t c o u r t . N e i t h e r p a r t y has f i l e d a 
p l e a d i n g w i t h t h i s C o u r t i n d i c a t i n g t h a t the r e c o r d i s 
i n c o m p l e t e and r e q u e s t i n g t h a t the r e c o r d be supplemented. 
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e v i d e n t i a r y h e a r i n g t h a t , t h e p a r t i e s s t a t e d , t h e y a n t i c i p a t e d 

w o u l d be h e l d i n e a r l y 2008. The c i r c u i t c o u r t s i g n e d t h e 

c o n s e n t o r d e r on September 17, 2007. On O c t o b e r 1, 2007, t h e 

S t a t e f i l e d a m o t i o n f o r p a r t i a l d i s m i s s a l , s e e k i n g summary 

d i s p o s i t i o n o f many o f t h e c l a i m s r a i s e d i n t h e amended 

p e t i t i o n . The m o t i o n f o r p a r t i a l d i s m i s s a l d i d n o t s e e k 

d i s m i s s a l o f , o r o t h e r w i s e m e n t i o n , a m a j o r i t y o f t h e c l a i m s 

o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l p r e s e n t e d by S m i t h i n t h e 

amended p e t i t i o n . S m i t h f i l e d a m o t i o n f o r d i s c o v e r y , and t h e 

S t a t e f i l e d a r e s p o n s e t o t h a t m o t i o n i n w h i c h i t a c k n o w l e d g e d 

t h a t S m i t h was e n t i t l e d t o d i s c o v e r y o f many o f t h e documents 

he had r e q u e s t e d . On November 16, 2007, S m i t h f i l e d a 

p l e a d i n g o p p o s i n g t h e S t a t e ' s m o t i o n f o r p a r t i a l d i s m i s s a l . 

On M a r c h 11, 2008, t h e c i r c u i t c o u r t e n t e r e d an e x t e n s i v e 

o r d e r s u m m a r i l y d e n y i n g S m i t h ' s p e t i t i o n f o r p o s t c o n v i c t i o n 

r e l i e f . The c i r c u i t c o u r t a l s o e n t e r e d an o r d e r d e n y i n g 

S m i t h ' s m o t i o n f o r d i s c o v e r y . S m i t h f i l e d a m o t i o n t o 

r e c o n s i d e r , a l t e r , amend, o r v a c a t e b o t h o r d e r s . The c o u r t 

e n t e r e d a w r i t t e n o r d e r a d d r e s s i n g t h e a r g u m e n t s r a i s e d by 

S m i t h i n t h e m o t i o n , and i t d e n i e d t h e m o t i o n . T h i s a p p e a l 

f o l l o w s . 
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On d i r e c t a p p e a l f r o m S m i t h ' s s e c o n d c o n v i c t i o n and d e a t h 

s e n t e n c e t h i s C o u r t s u m m a r i z e d t h e e v i d e n c e f r o m t r i a l : 

"The S t a t e ' s e v i d e n c e t e n d e d t o show t h e 
f o l l o w i n g . On M a r c h 18, 1988, t h e R e v e r e n d C h a r l e s 
S e n n e t t , a m i n i s t e r i n t h e C h u r c h o f C h r i s t , 
d i s c o v e r e d t h e body o f h i s w i f e , E l i z a b e t h D o r l e n e 
S e n n e t t , i n t h e i r home on Coon Dog C e m e t e r y Road i n 
C o l b e r t C o u n t y . The c o r o n e r t e s t i f i e d t h a t 
E l i z a b e t h S e n n e t t had been s t a b b e d e i g h t t i m e s i n 
t h e c h e s t and once on e a c h s i d e o f t h e n e c k , and had 
s u f f e r e d numerous a b r a s i o n s and c u t s . I t was t h e 
c o r o n e r ' s o p i n i o n t h a t S e n n e t t d i e d o f m u l t i p l e s t a b 
wounds t o t h e c h e s t and n e c k . 

"The e v i d e n c e e s t a b l i s h e d t h a t C h a r l e s S e n n e t t 
had r e c r u i t e d B i l l y G r a y W i l l i a m s , who i n t u r n 
r e c r u i t e d S m i t h and J o h n F o r r e s t P a r k e r , t o k i l l h i s 
w i f e . He was t o pay them e a c h $1,000 i n c a s h f o r 
k i l l i n g M r s . S e n n e t t . T h e r e was t e s t i m o n y t h a t 
C h a r l e s S e n n e t t was i n v o l v e d i n an a f f a i r , t h a t he 
had i n c u r r e d s u b s t a n t i a l d e b t s , t h a t he had t a k e n 
o u t a l a r g e i n s u r a n c e p o l i c y on h i s w i f e , and t h a t 
a p p r o x i m a t e l y one week a f t e r t h e m u r d e r , when t h e 
m urder i n v e s t i g a t i o n s t a r t e d t o f o c u s on him as a 
s u s p e c t , S e n n e t t c o m m i t t e d s u i c i d e . S m i t h d e t a i l e d 
hte f o l l o w i n g i n h i s c o n f e s s i o n t o p o l i c e : 

" ' A b o u t one month p r i o r t o M a r c h 18, 
1988, I was c o n t a c t e d by B i l l y W i l l i a m s . 
B i l l y came o v e r t o my house and we t a l k e d 
o u t on t h e f r o n t p o r c h . I t was l a t e 
a f t e r n o o n . B i l l y s a i d t h a t he knew someone 
t h a t w a n t e d somebody h u r t . B i l l y s a i d t h a t 
t h e p e r s o n w a n t e d t o pay t o have i t done. 
B i l l y s a i d t h e p e r s o n w o u l d pay $1500 t o do 
t h e j o b . I t h i n k I t o l d B i l l y I w o u l d 
t h i n k a b o u t i t and g e t b a c k w i t h him. 
B i l l y l i v e s a t t h e c o r n e r o f T u s c a l o o s a 
S t r e e t and C y p r e s s S t r e e t n e a r t h e 
t e l e p h o n e company. B i l l y d r i v e s a r e d and 
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w h i t e T h u n d e r b i r d . B i l l y and I a r e good 
f r i e n d s . B i l l y and I t a l k e d a b o u t t h i s 
s e v e r a l t i m e s b e f o r e I a g r e e d t o do i t . I 
had a l r e a d y t a l k e d w i t h John P a r k e r a b o u t 
h e l p i n g me. 

" ' I t h i n k I f i r s t met C h a r l e s S e n n e t t 
a b o u t two weeks p r i o r t o t h e m u r d e r . B i l l y 
a r r a n g e d t h e m e e t i n g . A t t h e t i m e I met 
Mr. S e n n e t t I d i d n o t know who he was. I 
d i d n o t a s k h i s name and he d i d n o t a s k 
what my name was. Mr. S e n n e t t t o l d me t h a t 
he w a n t e d somebody t a k e n c a r e o f . Mr. 
S e n n e t t s a i d t h a t t h e p e r s o n w o u l d be a t 
home, t h a t t h e y n e v e r had any v i s i t o r s . 
Mr. S e n n e t t s a i d t h a t t h e house was o u t i n 
t h e c o u n t r y . A t t h a t t i m e I j u s t l i s t e n e d 
t o h i s p r o p o s a l and t o l d h i m I w o u l d g e t 
b a c k w i t h him. When we t a l k e d we s a t i n 
Mr. S e n n e t t ' s t r u c k i n f r o n t o f B i l l y ' s 
a p a r t m e n t . I gave him my phone number. 

"'Mr. S e n n e t t c a l l e d me a c o u p l e o f 
t i m e s t o see i f I had made a d e c i s i o n . 
Sometime b e t w e e n t h e Monday p r i o r t o t h e 
murder and t h e T h u r s d a y p r i o r t o t h e 
m u r d e r , Mr. S e n n e t t l e a r n e d t h a t J o h n and 
I w o u l d do what he w a n t e d . I met w i t h Mr. 
S e n n e t t on T u e s d a y p r i o r t o t h e murder i n 
t h e c o f f e e [ h o u s e ] a t ECM. A t t h i s m e e t i n g 
Mr. S e n n e t t drew me a d i a g r a m o f h i s house 
and t o l d me t h a t h i s w i f e and he w o u l d be 
o u t o f town on Wednesday, t o go down t o t h e 
house and l o o k a r o u n d . By t h e t i m e S e n n e t t 
and I met a t ECM I had l e a r n e d t h r o u g h 
c o n v e r s a t i o n s w i t h him t h a t i t was h i s w i f e 
t h a t he w a n t e d k i l l e d and t h e p r i c e a g r e e d 
was $1,000 e a c h -- e x c u s e me -- $1,000 e a c h 
f o r B i l l y W i l l i a m s , J o h n P a r k e r and I . 

"'The n e x t m e e t i n g was on T h u r s d a y 
p r i o r t o t h e murder i n f r o n t o f B i l l y ' s 
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a p a r t m e n t a g a i n . B i l l y , Mr. S e n n e t t and I 
s a t i n Mr. S e n n e t t ' s s i l v e r c a r and t a l k e d . 
I d o n ' t r e c a l l what t i m e i t was e x a c t l y . I 
t h i n k i t was i n t h e m o r n i n g . A t t h i s 
m e e t i n g S e n n e t t gave me $200 and showed us 
th e r e s t o f t h e money. Two h u n d r e d d o l l a r s 
was f o r a n y t h i n g we needed t o do t h e j o b . 
J o h n P a r k e r s a t i n my c a r w h i l e B i l l y and 
I t a l k e d w i t h Mr. S e n n e t t . The murder was 
s u p p o s e d t o l o o k l i k e a b u r g l a r y t h a t went 
b a d . T h i s was Mr. S e n n e t t ' s i d e a . S e n n e t t 
t o l d me t o t a k e w h a t e v e r I w a n t e d f r o m t h e 
h o u s e . I t was a g r e e d f o r J o h n and I t o do 
th e murder and t h e n come b a c k t o B i l l y ' s 
a p a r t m e n t t o B i l l y ' s house e x c u s e me 
-- and g e t t h e r e s t o f o u r money. T h i s 
m e e t i n g o n l y l a s t e d a s h o r t w h i l e . S e n n e t t 
t o l d us t h a t he w o u l d be gone f r o m 8:30 
u n t i l noon. Then on 3/18 o f '88 ... 
F r i d a y , J o h n and I g o t t o g e t h e r a r o u n d 
8:30. We were i n J o h n ' s c a r , a P o n t i a c 
G r a n d P r i x , g o l d . J o h n d r o v e t o M u s c l e 
S h o a l s , t h e n I d r o v e down t o t h e S e n n e t t 
h o u s e . J o h n had b r o u g h t a b l a c k h a n d l e 
s u r v i v a l k n i f e and a b l a c k h o l s t e r . A t 
t h i s t i m e we s t i l l d i d n o t know how we were 
g o i n g t o k i l l M r s . S e n n e t t . 

" ' J o h n and I g o t t o t h e S e n n e t t house 
a r o u n d 9:30, I t h i n k . I p a r k e d a t t h e b a c k 
o f t h e house n e a r a l i t t l e p a t i o t h a t l e d 
i n t o t h e h o u s e . I went t o a d o o r t o t h e 
l e f t o f t h e c a r . I t h i n k t h e r e was a w h i t e 
f r e e z e r n e a r b y . I k n o c k e d on t h e d o o r and 
Mr s . S e n n e t t came t o t h e d o o r . I t o l d M r s . 
S e n n e t t t h a t h e r h u s b a n d had t o l d us t h a t 
we c o u l d come down and l o o k a r o u n d t h e 
p r o p e r t y t o see a b o u t h u n t i n g on i t . M r s . 
S e n n e t t a s k e d my name. I t o l d h e r I was 
Kenny S m i t h . She went t o t h e phone and 
c a l l e d h e r h u s b a n d and came b a c k and t o l d 
us i t was okay t o l o o k a r o u n d . 
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" ' J o h n and I l o o k e d a r o u n d t h e 
p r o p e r t y f o r a w h i l e t h e n came b a c k t o t h e 
h o u s e . J o h n and I went b a c k t o t h e d o o r . 
We t o l d M r s . S e n n e t t we ne e d e d t o use t h e 
b a t h r o o m and she l e t us i n s i d e . 

" ' I went t o t h e b a t h r o o m n e a r e s t t h e 
k i t c h e n and t h e n J o h n went t o t h e b a t h r o o m . 
I s t o o d a t t h e edge o f t h e k i t c h e n t a l k i n g 
w i t h M r s . S e n n e t t . M r s . S e n n e t t was 
s i t t i n g a t a c h a i r i n t h e den. Then I 
h e a r d J o h n coming t h r o u g h t h e h o u s e . J o h n 
w a l k e d up b e h i n d M r s . S e n n e t t and s t a r t e d 
h i t t i n g h e r . J o h n was h i t t i n g h e r w i t h h i s 
f i s t . I s t a r t e d g e t t i n g t h e VCR w h i l e J o h n 
was b e a t i n g M r s . S e n n e t t . J o h n h i t M r s . 
S e n n e t t w i t h a l a r g e cane and a n y t h i n g e l s e 
he c o u l d g e t h i s hands on. J o h n went i n t o 
a f r e n z y . M r s . S e n n e t t was y e l l i n g j u s t 
s t o p , we c o u l d have a n y t h i n g we w a n t e d . 

"'As J o h n was b e a t i n g up M r s . S e n n e t t , 
I messed up some t h i n g s i n t h e house t o 
make i t l o o k l i k e a b u r g l a r y . I t o o k t h e 
VCR o u t t o t h e c a r . 

"'The l a s t p l a c e I saw M r s . S e n n e t t 
she was l y i n g n e a r t h e f i r e p l a c e c o v e r e d 
w i t h some k i n d o f b l a n k e t . I had gone 
o u t s i d e t o l o o k i n t h e s t o r a g e b u i l d i n g s 
when I saw J o h n r u n o u t t o t h e pond and 
t h r o w some t h i n g s i n i t . I a l s o t o o k a 
s m a l l s t e r e o f r o m t h e house -- " a l s o , " i s 
t h e l a s t word. 

" ' I d o n ' t know what b r a n d i t was o r 
where i n t h e house I g o t i t . The VCR was 
a Samsung. I g o t i t f r o m u n d e r t h e TV s e t 
i n t h e den. When J o h n g o t b a c k t o t h e c a r 
we d r o v e b a c k t o B i l l y ' s a p a r t m e n t t o g e t 
ou r money. 
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"'On t h e way b a c k J o h n t o l d me t h a t he 
had s t a b b e d h e r once i n t h e n e c k . I n e v e r 
s t a b b e d M r s . S e n n e t t a t a l l . When J o h n and 
I g o t t o B i l l y ' s , we were g i v e n $ 90 0 a 
p i e c e . B i l l y gave us t h e money. 

" ' A t t h e t i m e o f t h e murder I n e v e r 
[ k n e w ] C h a r l e s S e n n e t t ' s name o r h i s 
w i f e ' s . I t was o n l y when i t came o u t i n 
t h e n ewspaper t h a t I l e a r n e d t h e name o f 
t h e l a d y t h a t was k i l l e d and C h a r l e s 
S e n n e t t . 

" ' I t o o k t h e Samsung VCR home w i t h me. 
The l a s t t i m e I saw t h e s t e r e o i t was i n 
J o h n ' s c a r . I t was a r o u n d noon when we g o t 
t o B i l l y ' s a p a r t m e n t . Then on 3/31/88 -¬
i n p a r e n t h e s i s , T h u r s d a y -- my h ouse was 
s e a r c h e d by i n v e s t i g a t o r s and t h e y f o u n d 
t h e VCR. I was b r o u g h t t o t h e C o l b e r t 
C o u n t y C o u r t h o u s e where I was a d v i s e d o f my 
r i g h t s . A f t e r b e i n g a d v i s e d o f my r i g h t s , 
I gave I n v e s t i g a t o r May t h i s w r i t t e n 
s t a t e m e n t . ' 

" S m i t h ' s s t a t e m e n t t o p o l i c e was c o r r o b o r a t e d a t 
t r i a l . D o n a l d Buckman, a f r i e n d o f S m i t h ' s , 
t e s t i f i e d t h a t S m i t h a p p r o a c h e d him a b o u t one week 
b e f o r e t h e murder and a s k e d him i f he w o u l d be 
i n t e r e s t e d i n p a r t i c i p a t i n g i n b e a t i n g someone up i n 
e x c h a n g e f o r money. A n o t h e r w i t n e s s , B r e n t B a r k l e y , 
t e s t i f i e d t h a t S m i t h t o l d h im t h a t he had been h i r e d 
t o b e a t up someone. B a r k l e y a l s o s t a t e d t h a t he saw 
S m i t h on t h e e v e n i n g o f t h e murder and t h a t S m i t h ' s 
hand was ' b r u i s e d and w rapped.' T h e r e was a l s o 
t e s t i m o n y t h a t S m i t h had i n h i s p o s s e s s i o n a l a r g e 
amount o f money i m m e d i a t e l y a f t e r t h e m u r d e r . 

" S m i t h ' s d e f e n s e a t t r i a l was t h a t he 
p a r t i c i p a t e d i n t h e a s s a u l t o f E l i z a b e t h S e n n e t t b u t 
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t h a t he d i d n o t i n t e n d t o k i l l h e r . C o u n s e l i n 
o p e n i n g s t a t e m e n t s t a t e d t h e f o l l o w i n g : 

" ' [ S m i t h ] a g r e e d w i t h S e n n e t t t o go 
b e a t E l i z a b e t h D o r l e n e S e n n e t t , t o r o u g h 
h e r up, t o make i t l o o k l i k e a r o b b e r y f o r 
f a s t c a s h . That i s t h e t e r m s t h e y u s e d . 
I t was n o t t o k i l l M r s . S e n n e t t . I t was 
n o t t o t a k e h e r l i f e . As s h a m e f u l and as 
v i l e , i t was n o t h i n g more o r n o t h i n g l e s s 
t h a n t o b e a t h e r up and t o t a k e [ s i c ] . And 
t h a t p l a n , what t h e y a g r e e d t o -- and you 
w i l l h e a r e v i d e n c e o f t h i s - t h a t as e v i l 
as t h a t p l a n was, t h a t i s a l l i t was.'" 

S m i t h v. S t a t e , 908 So. 2d a t 279-81 ( f o o t n o t e s o m i t t e d ) . 2 

S t a n d a r d o f R e v i e w 

"[W]hen t h e f a c t s a r e u n d i s p u t e d and an a p p e l l a t e c o u r t 

i s p r e s e n t e d w i t h p u r e q u e s t i o n s o f l a w , t h a t c o u r t ' s r e v i e w 

i n a R u l e 32 p r o c e e d i n g i s de novo." Ex p a r t e W h i t e , 792 So. 

2d 1097, 1098 ( A l a . 2 0 0 1 ) . 

2 B i l l y Gray W i l l i a m s and John F o r r e s t P a r k e r were a l s o 
c o n v i c t e d f o r the c a p i t a l murder of E l i z a b e t h Sennett. 
W i l l i a m s was sentenced t o l i f e imprisonment w i t h o u t the 
p o s s i b i l i t y of p a r o l e , and h i s c o n v i c t i o n and sentence were 
a f f i r m e d on d i r e c t a p p e a l . See W i l l i a m s v. S t a t e , 565 So. 2d 
1233 ( A l a . Crim. App. 1990). P a r k e r was sen t e n c e d t o death by 
e l e c t r o c u t i o n ; h i s c o n v i c t i o n and sentence were a f f i r m e d on 
d i r e c t a p p e a l . P a r k e r v. S t a t e , 587 So. 2d 1072 ( A l a . Crim. 
App. 1991), on remand, 610 So. 2d 1171 ( A l a . Crim. App.), 
a f f ' d , 610 So. 2d 1181 ( A l a . 1992). 
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A n a l y s i s 

I n t h e f i r s t t h r e e i s s u e s S m i t h p r e s e n t s i n h i s b r i e f on 

a p p e a l S m i t h c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d when I t 

s u m m a r i l y d i s m i s s e d t h e amended p e t i t i o n . S m i t h a r g u e s i n 

P a r t I o f h i s b r i e f t h a t t h e c i r c u i t c o u r t d e n i e d h i s r i g h t t o 

due p r o c e s s when i t d i s m i s s e d many o f t h e c l a i m s i n h i s 

amended p e t i t i o n on t h e g r o u n d t h a t S m i t h had f a i l e d t o 

" p r o v e " h i s c l a i m s . S m i t h c o n t e n d s t h a t , b e c a u s e t h e c a s e was 

i n t h e p l e a d i n g s t a g e o f t h e p o s t c o n v i c t i o n p r o c e e d i n g he, a t 

t h a t t i m e , had no b u r d e n t o p r o v e any o f t h e c l a i m s -- o n l y t o 

p l e a d them s u f f i c i e n t l y . S m i t h a r g u e s t h a t t h e c i r c u i t 

c o u r t ' s a p p l i c a t i o n o f t h e i m p r o p e r s t a n d a r d was p a r t i c u l a r l y 

p r e j u d i c i a l i n l i g h t o f f a c t t h a t t h e c o u r t a l s o d e n i e d h i s 

m o t i o n f o r d i s c o v e r y . The S t a t e a r g u e s t h a t a t r i a l c o u r t may 

a d o p t t h e S t a t e ' s p r o p o s e d f i n d i n g s o f f a c t and c o n c l u s i o n s o f 

l a w , t h a t t h e r e i s no r e a s o n t o d o u b t t h a t t h e f i n a l o r d e r 

r e f l e c t s t h e t r i a l c o u r t ' s own f i n d i n g s o f f a c t and 

c o n c l u s i o n s o f l a w , and t h a t S m i t h has f a i l e d t o c i t e any 

i n s t a n c e s where t h e c i r c u i t c o u r t ' s f i n d i n g s a r e n o t s u p p o r t e d 

by t h e e v i d e n c e and t h e r e c o r d . The S t a t e ' s argument i s 

c u r i o u s b e c a u s e t h e r e c o r d does n o t r e f l e c t t h a t t h e S t a t e 
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f i l e d a p r o p o s e d o r d e r , i t does n o t r e f l e c t t h a t t h e t r i a l 

c o u r t a d o p t e d a p r o p o s e d o r d e r p r e p a r e d by t h e S t a t e , and 

S m i t h does n o t a r g u e as e r r o r t h a t t h e c i r c u i t c o u r t a d o p t e d 

a p r o p o s e d o r d e r . 

I n P a r t I I o f h i s b r i e f S m i t h a r g u e s t h a t t h e t r i a l c o u r t 

d e p r i v e d h im o f due p r o c e s s and a f a i r h e a r i n g when i t 

d i s m i s s e d h i s c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l 

w i t h o u t n o t i c e and w i t h o u t a l l o w i n g h im an o p p o r t u n i t y t o 

amend t h e p e t i t i o n a g a i n . The S t a t e a r g u e s t h a t R u l e 32.7, 

A l a . R. C r i m . P., p e r m i t s a t r i a l c o u r t t o d i s m i s s s u m m a r i l y 

a R u l e 32 p e t i t i o n i f i t f a i l s t o s a t i s f y t h e r e q u i r e m e n t o f 

p l e a d i n g a c l e a r and s p e c i f i c s t a t e m e n t o f t h e g r o u n d s f o r 

r e l i e f , i n c l u d i n g f u l l d i s c l o s u r e o f t h e f a c t u a l b a s i s f o r 

e a c h c l a i m . The S t a t e t h e n a r g u e s t h a t e a c h c l a i m o f 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l was p r o p e r l y d i s m i s s e d by 

t h e t r i a l c o u r t . 

I n P a r t I I I o f h i s b r i e f S m i t h a r g u e s t h a t t h e t r i a l 

c o u r t ' s judgment s h o u l d be r e v e r s e d b e c a u s e t h e c i r c u i t c o u r t 

a d d r e s s e d t h e a l l e g a t i o n s o f t h e o r i g i n a l p e t i t i o n e ven t h o u g h 

t h a t p e t i t i o n had been s u p e r s e d e d by an amended p e t i t i o n . The 
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S t a t e a r g u e s t h a t S m i t h ' s c l a i m i s m e r i t l e s s b e c a u s e , i t s a y s , 

t h e t r i a l c o u r t s p e c i f i c a l l y a d d r e s s e d t h e amended c l a i m s . 

A. 

T u r n i n g f i r s t t o t h e argument S m i t h r a i s e s i n P a r t I I o f 

h i s b r i e f -- t h a t t h e t r i a l c o u r t d e n i e d h i m due p r o c e s s when 

i t d i s m i s s e d t h e i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s 

w i t h o u t n o t i c e and an o p p o r t u n i t y t o be h e a r d -- we f i n d no 

m e r i t t o t h a t c l a i m . R u l e 32.7, A l a . R. C r i m . P., p r o v i d e s 

f o r summary d i s p o s i t i o n o f p o s t c o n v i c t i o n p e t i t i o n s i n c e r t a i n 

c i r c u m s t a n c e s : 

" I f t h e c o u r t d e t e r m i n e s t h a t t h e p e t i t i o n i s 
n o t s u f f i c i e n t l y s p e c i f i c , o r i s p r e c l u d e d , o r f a i l s 
t o s t a t e a c l a i m , o r t h a t no m a t e r i a l i s s u e o f f a c t 
o r l a w e x i s t s w h i c h w o u l d e n t i t l e t h e p e t i t i o n e r t o 
r e l i e f u n d e r t h i s r u l e and t h a t no p u r p o s e w o u l d be 
s e r v e d by any f u r t h e r p r o c e e d i n g s , t h e c o u r t may 
e i t h e r d i s m i s s t h e p e t i t i o n o r g r a n t l e a v e t o f i l e 
an amended p e t i t i o n . " 

T h i s C o u r t has s t a t e d : 

"An e v i d e n t i a r y h e a r i n g on a coram n o b i s 
p e t i t i o n [now R u l e 32 p e t i t i o n ] i s r e q u i r e d o n l y i f 
t h e p e t i t i o n i s ' m e r i t o r i o u s on i t s f a c e . ' Ex p a r t e  
B o a t w r i g h t , 471 So.2d 1257 ( A l a . 1 9 8 5 ) . A p e t i t i o n 
i s ' m e r i t o r i o u s on i t s f a c e ' o n l y i f i t c o n t a i n s a 
c l e a r and s p e c i f i c s t a t e m e n t o f t h e g r o u n d s upon 
w h i c h r e l i e f i s s o u g h t , i n c l u d i n g f u l l d i s c l o s u r e o f 
t h e f a c t s r e l i e d upon (as o p p o s e d t o a g e n e r a l 
s t a t e m e n t c o n c e r n i n g t h e n a t u r e and e f f e c t o f t h o s e 
f a c t s ) s u f f i c i e n t t o show t h a t t h e p e t i t i o n e r i s 
e n t i t l e d t o r e l i e f i f t h o s e f a c t s a r e t r u e . Ex 
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p a r t e B o a t w r i g h t , s u p r a ; Ex p a r t e C l i s b y , 501 So.2d 
483 ( A l a . 1 9 8 6 ) . " 

Moore v. S t a t e , 502 So. 2d 819, 820 ( A l a . 1 9 8 6 ) , q u o t e d i n Lee 

v. S t a t e , [Ms. CR-07-0054, O c t . 9, 2009] So. 3d , 

( A l a . C r i m . App. 2 0 0 9 ) . 

Thus a p o s t c o n v i c t i o n p e t i t i o n e r i s n o t a u t o m a t i c a l l y 

e n t i t l e d t o an e v i d e n t i a r y h e a r i n g . M o r e o v e r , t h i s C o u r t has 

r e c o g n i z e d " [ t ] h e r e i s no r e q u i r e m e n t t h a t a c i r c u i t c o u r t 

e ven r e c e i v e a r e s p o n s e o r a m o t i o n t o d i s m i s s f r o m t h e S t a t e 

b e f o r e s u m m a r i l y d e n y i n g a R u l e 32 p e t i t i o n . " S c o t t v. S t a t e , 

[Ms. CR-06-2233, M a r c h 2 6, 2010] So. 3d , ( A l a . 

C r i m . App. 2 0 1 0 ) . U n l i k e t h e p r e c l u s i o n a r y g r o u n d s o f R u l e 32 

t h a t must be p l e a d e d by t h e S t a t e o r t h e y a r e w a i v e d , Ex p a r t e 

C l e mons, [Ms. 1041915, May 4, 2007] So. 3d ( A l a . 

2 0 0 7 ) , d e f i c i e n c i e s i n t h e p l e a d i n g o f p o s t c o n v i c t i o n c l a i m s 

c a n be n o t e d sua s p o n t e by t h e t r i a l c o u r t and can p r o v i d e 

g r o u n d s f o r d i s m i s s a l o f a p e t i t i o n p u r s u a n t t o R u l e 32.7, 

A l a . R. C r i m . P., even i f t h e d e f i c i e n c i e s a r e n o t f i r s t 

r a i s e d by t h e S t a t e . 

A l t h o u g h S m i t h a r g u e s t h a t , a t t h e v e r y l e a s t , t h e t r i a l 

c o u r t s h o u l d n o t have d i s m i s s e d t h e i n e f f e c t i v e - a s s i s t a n c e - o f -

c o u n s e l c l a i m s w i t h o u t g i v i n g him t h e o p p o r t u n i t y t o amend t h e 
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p e t i t i o n , S m i t h d i d n o t move t o amend t h e p e t i t i o n a s e c o n d 

t i m e ; t h e r e f o r e , t h e r e i s no a d v e r s e r u l i n g f r o m t h e t r i a l 

c o u r t as t o an amended p e t i t i o n . B e c a u s e S m i t h s u f f e r e d no 

a d v e r s e r u l i n g r e g a r d i n g a p r o p o s e d amendment, t h i s argument 

i s n o t p r o p e r l y b e f o r e t h i s C o u r t f o r r e v i e w . E.g., Boyd v.  

S t a t e , 913 So. 2d 1113, 1124 ( A l a . C r i m . App. 2 0 0 3 ) . 

B. 

T u r n i n g t o t h e i s s u e S m i t h r a i s e s i n P a r t I I I o f h i s 

b r i e f -- t h a t t h e t r i a l c o u r t c o m m i t t e d r e v e r s i b l e e r r o r 

b e c a u s e i t f a i l e d t o a d d r e s s t h e a l l e g a t i o n s o f t h e amended 

p e t i t i o n -- we a g r e e t h a t t h e t r i a l c o u r t ' s o r d e r i s 

p r o b l e m a t i c . 

S m i t h f i l e d h i s o r i g i n a l R u l e 32 p e t i t i o n on M a r c h 16, 

2006. The S t a t e f i l e d an answer t o t h e p e t i t i o n on J u l y 21, 

2006. S m i t h f i l e d an amended p e t i t i o n on June 1, 2007. On 

O c t o b e r 1, 2007, t h e S t a t e f i l e d a m o t i o n f o r p a r t i a l 

d i s m i s s a l , s e e k i n g summary d i s p o s i t i o n o f many c l a i m s r a i s e d 

i n t h e amended p e t i t i o n . The m o t i o n f o r p a r t i a l d i s m i s s a l d i d 

n o t s e e k d i s m i s s a l o f , o r o t h e r w i s e m e n t i o n , a m a j o r i t y o f t h e 

c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l p r e s e n t e d by S m i t h 

i n t h e amended p e t i t i o n . 
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On M a r c h 13, 2008, t h e t r i a l c o u r t e n t e r e d t h e o r d e r 

s u m m a r i l y d i s m i s s i n g t h e p e t i t i o n . The f i r s t 38 pages o f t h e 

o r d e r a d d r e s s e d t h e c l a i m s S m i t h r a i s e d i n t h e o r i g i n a l 

p e t i t i o n , t h e S t a t e ' s r e s p o n s e t o t h o s e c l a i m s , and t h e 

c o u r t ' s f i n d i n g s o f f a c t and l a w r e l a t i v e t o t h o s e c l a i m s . 

The t r i a l c o u r t n e x t a d d r e s s e d i t s f i n d i n g s r e l a t i v e t o t h e 

amended p e t i t i o n . I t f i r s t s t a t e d : 

"The a l l e g a t i o n s c o n t a i n e d i n S e c t i o n I o f 
P e t i t i o n e r ' s F i r s t Amended P e t i t i o n a r e r e d u n d a n t t o 
t h e a l l e g a t i o n s c o n t a i n e d i n S e c t i o n I , I-A, I-B, I -
C ( i n c l u d i n g s u b - p a r t s 1, 2 & 3 ) , I-D ( i n c l u d i n g 
s u b - p a r t s 1, 3 t h r o u g h 7 ) , I - E , I-F ( i n c l u d i n g 
s u b - p a r t s I t h r o u g h 5 ) , I-G, I - I , I I - A t h r o u g h E, 
I I I - A t h r o u g h C , IV-A & B, V-A & B, V I , V I I , V I I I , 
IX , X, X I , X I I , X I I I , X I V , XV o f t h e i n i t i a l 
P e t i t i o n f o r R e l i e f . T h i s C o u r t a d o p t s and 
i n c o r p o r a t e s i t s f i n d i n g s r e l a t i v e t o t h o s e same 
c l a i m s as e n u n c i a t e d a b o v e . " 

(C. 47.) 

The t r i a l c o u r t n e x t a d d r e s s e d t h e s u b s t a n t i v e c l a i m s 

S m i t h had r a i s e d i n t h e amended p e t i t i o n , and t h e c o u r t 

s u m m a r i l y d i s m i s s e d t h e c l a i m s on g r o u n d s o f p r e c l u s i o n a f t e r 

n o t i n g t h a t t h e S t a t e had f i l e d a m o t i o n f o r p a r t i a l d i s m i s s a l 

o f t h o s e c l a i m s . (C. 47-49.) The c o u r t t h e n a d d r e s s e d some 

of t h e a d d i t i o n a l c l a i m s S m i t h had r a i s e d i n t h e amended 

p e t i t i o n , and i t d i s m i s s e d them. S m i t h f i l e d a m o t i o n t o 
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r e c o n s i d e r , a l t e r , amend, o r v a c a t e t h e summary d i s m i s s a l o f 

t h e amended p e t i t i o n , and he a r g u e d t h a t t h e c o u r t had 

e r r o n e o u s l y a d d r e s s e d t h e a l l e g a t i o n s o f h i s o r i g i n a l p e t i t i o n 

e v en t h o u g h t h a t p e t i t i o n had been s u p e r s e d e d by t h e amended 

p e t i t i o n . I n i t s o r d e r d e n y i n g S m i t h ' s m o t i o n t o r e c o n s i d e r 

t h e t r i a l c o u r t s t a t e d : 

"The i s s u e s r a i s e d i n t h e O r i g i n a l P e t i t i o n were n o t 
n e c e s s a r y [ s i c ] w a i v e d by t h e f i l i n g o f an Amended 
P e t i t i o n . The i s s u e s r a i s e d i n t h e O r i g i n a l 
P e t i t i o n and t h e a l l e g a t i o n s o f t h e Amended P e t i t i o n 
were a l l w e l l a d d r e s s e d i n t h i s C o u r t ' s O r d e r on 
R u l e 32. I n many i n s t a n c e s f u r t h e r e l a b o r a t i o n o f 
an i s s u e by and t h r o u g h t h e Amended P e t i t i o n d i d n o t 
change t h i s c o u r t ' s f i n d i n g s w i t h r e g a r d t o t h a t 
i s s u e . " 

(C. 668.) 

The e r r o r i n t h e t r i a l c o u r t ' s o r d e r d i s m i s s i n g S m i t h ' s 

amended R u l e 32 p e t i t i o n and i n t h e o r d e r d e n y i n g S m i t h ' s 

m o t i o n t o r e c o n s i d e r t h a t o r d e r i s n o t o n l y t h e t r i a l c o u r t ' s 

s t a t e m e n t t h a t t h e amended p e t i t i o n d i d n o t " w a i v e " i s s u e s 

r a i s e d i n t h e o r i g i n a l p e t i t i o n , b u t a l s o t h e f a c t t h a t a 

m a j o r i t y o f t h e t r i a l c o u r t ' s o r d e r a d d r e s s e s t h e a l l e g a t i o n s 

o f t h e o r i g i n a l p e t i t i o n when, as S m i t h c o r r e c t l y a r g u e d t o 

t h e t r i a l c o u r t and c o n t i n u e s t o a r g u e i n t h i s C o u r t , t h e 

o r i g i n a l p e t i t i o n was s u p e r s e d e d by an amended p e t i t i o n -- an 
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amendment he f i l e d a f t e r o b t a i n i n g l e a v e o f t h e t r i a l c o u r t t o 

do s o . The R u l e s o f C r i m i n a l P r o c e d u r e do n o t a d d r e s s w h e t h e r 

an amended p e t i t i o n s u p e r s e d e s an o r i g i n a l p e t i t i o n . However, 

" [ i ] t i s a l s o g e n e r a l l y u n d e r s t o o d t h a t a p o s t c o n v i c t i o n 

p r o c e e d i n g f i l e d p u r s u a n t t o R u l e 32, a l t h o u g h t o u c h i n g on 

c r i m i n a l m a t t e r s and g o v e r n e d by t h e Alabama R u l e s o f C r i m i n a l 

P r o c e d u r e , i s b a s i c a l l y c i v i l i n n a t u r e , " S m i t h v. S t a t e , 918 

So. 2d 141, 146 ( A l a . C r i m . App. 2 0 0 5 ) , and r e f e r e n c e t o c i v i l 

p l e a d i n g r u l e s i s a p p r o p r i a t e h e r e . I n c i v i l c a s e s , t h e 

Alabama Supreme C o u r t has s t a t e d : 

"An amended c o m p l a i n t s u p e r s e d e s t h e p r e v i o u s l y 
f i l e d c o m p l a i n t and becomes t h e o p e r a t i v e p l e a d i n g , 
u n l e s s i t s u b s e q u e n t l y i s m o d i f i e d . G r a y s o n v.  
Hanson, 843 So.2d 146 ( A l a . 2 0 0 2 ) . [The d e f e n d a n t ' s ] 
June 2, 2004, m o t i o n t o d i s m i s s i s a d d r e s s e d s o l e l y 
t o t h e o r i g i n a l c o m p l a i n t , and t h e o r i g i n a l 
c o m p l a i n t has been s u p e r s e d e d . See H o l l e y v. S t .  
P a u l F i r e & M a r i n e I n s . Co., 396 So.2d 75 ( A l a . 
1 9 8 1 ) ( n o t i n g t h a t once an amended p l e a d i n g i s 
i n t e r p o s e d , t h e o r i g i n a l p l e a d i n g no l o n g e r p e r f o r m s 
any f u n c t i o n and any s u b s e q u e n t m o t i o n by an 
o p p o s i n g p a r t y s h o u l d be d i r e c t e d t o t h e amended 
p l e a d i n g ) " 

Ex p a r t e P u c c i o , 923 So. 2d 1069, 1072 ( A l a . 2 0 0 5 ) . 

T h e r e f o r e when, w i t h l e a v e f r o m t h e t r i a l c o u r t , S m i t h 

f i l e d an amended p e t i t i o n t h a t was a c o m p l e t e p e t i t i o n and was 

c l e a r l y i n t e n d e d t o r e p l a c e t h e o r i g i n a l p e t i t i o n , t h e t r i a l 
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c o u r t e r r e d when i t a d d r e s s e d t h e a l l e g a t i o n s o f t h e o r i g i n a l 

p e t i t i o n and t h e S t a t e ' s r e s p o n s e t o t h e o r i g i n a l p e t i t i o n . 

F u r t h e r m o r e , a f t e r i t a d d r e s s e d a t l e n g t h t h e a l l e g a t i o n s o f 

t h e o r i g i n a l p e t i t i o n t h e t r i a l c o u r t s t a t e d -- i n c o r r e c t l y , 

we n o t e -- t h a t t h e a l l e g a t i o n s i n S e c t i o n I o f S m i t h ' s 

amended p e t i t i o n were " r e d u n d a n t t o t h e a l l e g a t i o n s c o n t a i n e d 

i n S e c t i o n I , I-A, I-B, I-C ( i n c l u d i n g s u b - p a r t s 1, 2 & 3 ) , 

I-D ( i n c l u d i n g s u b - p a r t s 1, 3 t h r o u g h 7 ) , I-E, I-F ( i n c l u d i n g 

s u b - p a r t s I t h r o u g h 5 ) , I-G, I - I , I I - A t h r o u g h E, I I I - A 

t h r o u g h C, IV-A & B, V-A & B, V I , V I I , V I I I , I X , X, X I , X I I , 

X I I I , X I V , XV o f t h e i n i t i a l P e t i t i o n f o r R e l i e f , " and i t 

a d o p t e d and i n c o r p o r a t e d i t s f i n d i n g s r e g a r d i n g t h o s e c l a i m s . 

(C. 47.) The t r i a l c o u r t ' s f i n d i n g s i n i t s d i s c u s s i o n o f t h e 

i n i t i a l p e t i t i o n i n c l u d e d e x t e n s i v e summaries o f t h e S t a t e ' s 

a r g u m e n t s f r o m i t s answer t o t h e a l l e g a t i o n s i n t h e i n i t i a l 

p e t i t i o n . The S t a t e a p p a r e n t l y d i d n o t f i l e an answer t o t h e 

amended p e t i t i o n , h owever, so t h e t r i a l c o u r t ' s a d o p t i o n and 

i n c o r p o r a t i o n o f i t s f i n d i n g s f r o m t h e o r i g i n a l p e t i t i o n t h a t 

i n c l u d e d d i s c u s s i o n o f and r e l i a n c e on t h e S t a t e ' s answer i s 

p a r t i c u l a r l y i r r e l e v a n t t o t h e d i s c u s s i o n and r e s o l u t i o n o f 

c l a i m s r a i s e d i n t h e amended p e t i t i o n . M o r e o v e r , as S m i t h 
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c o r r e c t l y a r g u e s i n h i s b r i e f , by s i m p l y a d o p t i n g and 

i n c o r p o r a t i n g i t s f i n d i n g s f r o m t h e i n i t i a l p e t i t i o n , t h e 

t r i a l c o u r t a p p e a r e d t o o v e r l o o k and t h e n f a i l e d t o a d d r e s s 

t h e a d d i t i o n a l f a c t u a l a l l e g a t i o n s S m i t h had i n c l u d e d i n t h e 

amended p e t i t i o n . When S m i t h r a i s e d t h e t r i a l c o u r t ' s e r r o r 

i n h i s m o t i o n t o r e c o n s i d e r , t h e t r i a l c o u r t d e n i e d t h e m o t i o n 

and s t a t e d , i n r e l e v a n t p a r t , " I n many i n s t a n c e s f u r t h e r 

e l a b o r a t i o n o f an i s s u e by and t h r o u g h t h e Amended P e t i t i o n 

d i d n o t change t h i s C o u r t ' s f i n d i n g s w i t h r e g a r d t o t h a t 

i s s u e . " (C. 6 6 8 . ) ( E m p h a s i s added.) R a t h e r t h a n r e s o l v i n g t h e 

e r r o r S m i t h had r a i s e d , however, t h a t s t a t e m e n t r a i s e d an 

a d d i t i o n a l c o n c e r n b e c a u s e t h e s t a t e m e n t i m p l i e s t h a t , i n some 

i n s t a n c e s , S m i t h ' s e l a b o r a t i o n o f an i s s u e i n t h e amended 

p e t i t i o n d i d change t h e t r i a l c o u r t ' s f i n d i n g s , b u t t h e c o u r t 

n e i t h e r d e s i g n a t e d t h o s e i s s u e s n o r s t a t e d how i t s f i n d i n g s 

were c h a n g e d . We n o t e , f u r t h e r m o r e , t h a t i n t h e t r i a l c o u r t ' s 

o r d e r d e n y i n g S m i t h ' s m o t i o n t o r e c o n s i d e r , t h e c o u r t a g a i n 

r e f e r r e d t o t h e S t a t e ' s a r g u m e n t s , a p p a r e n t l y m a k i n g r e f e r e n c e 

t o t h e S t a t e ' s answer t o t h e o r i g i n a l -- s u p e r s e d e d -¬

p e t i t i o n , and had no r e l e v a n c e t o t h e r e s o l u t i o n o f c l a i m s 

r a i s e d i n t h e amended p e t i t i o n S m i t h had f i l e d . 
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F o r t h e f o r e g o i n g r e a s o n s , we h o l d t h a t t h e t r i a l c o u r t 

e r r e d when i t a d d r e s s e d S m i t h ' s i n i t i a l p e t i t i o n and t h e 

S t a t e ' s answer t o t h a t p e t i t i o n i n i t s f i n a l o r d e r b e c a u s e 

t h a t p e t i t i o n had been s u p e r s e d e d by S m i t h ' s amended p e t i t i o n . 

The judgment must be r e v e r s e d and t h e c a u s e remanded f o r 

f u r t h e r p r o c e e d i n g s , i n a c c o r d a n c e w i t h t h e d i r e c t i o n s s e t o u t 

i n t h e f i n a l p o r t i o n o f t h i s o p i n i o n . 

C. 

We a d d r e s s t h r e e a d d i t i o n a l a r g u m e n t s S m i t h r a i s e d i n h i s 

b r i e f b e c a u s e t h e i s s u e s m i g h t a r i s e a g a i n on remand. 

1. B u r d e n o f p l e a d i n g and b u r d e n o f p r o o f 

F i r s t , S m i t h a r g u e s i n P a r t I o f h i s b r i e f t h a t t h e t r i a l 

c o u r t e r r e d when i t d i s m i s s e d c l a i m s o f i n e f f e c t i v e a s s i s t a n c e 

o f c o u n s e l on t h e g r o u n d t h a t S m i t h had f a i l e d t o " p r o v e " 

t h o s e c l a i m s . 

R u l e 32.3, A l a . R. C r i m . P., p l a c e s t h e b u r d e n on t h e 

p e t i t i o n e r t o p l e a d and p r o v e by a p r e p o n d e r a n c e o f t h e 

e v i d e n c e t h e f a c t s n e c e s s a r y t o e n t i t l e h im o r h e r t o r e l i e f . 

The b u r d e n t o p l e a d and t h e b u r d e n t o p r o v e a r i s e a t d i f f e r e n t 

t i m e s o f a p o s t c o n v i c t i o n p r o c e e d i n g , h owever. 

R u l e 3 2 . 6 ( b ) , A l a . R. C r i m . P., s t a t e s : 
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"The p e t i t i o n must c o n t a i n a c l e a r and s p e c i f i c 
s t a t e m e n t o f t h e g r o u n d s upon w h i c h r e l i e f i s 
s o u g h t , i n c l u d i n g f u l l d i s c l o s u r e o f t h e f a c t u a l 
b a s i s o f t h o s e g r o u n d s . A b a r e a l l e g a t i o n t h a t a 
c o n s t i t u t i o n a l r i g h t has been v i o l a t e d and mere 
c o n c l u s i o n s o f l a w s h a l l n o t be s u f f i c i e n t t o 
w a r r a n t any f u r t h e r p r o c e e d i n g s . " 

I n Hyde v. S t a t e , 950 So. 2d 344, 356 ( A l a . C r i m . App. 

2 0 0 6 ) , t h i s C o u r t s t a t e d : 

"The b u r d e n o f p l e a d i n g u n d e r R u l e 32.3 and R u l e 
32.6(b) i s a h e a v y one. C o n c l u s i o n s u n s u p p o r t e d by 
s p e c i f i c f a c t s w i l l n o t s a t i s f y t h e r e q u i r e m e n t s o f 
R u l e 32.3 and R u l e 3 2 . 6 ( b ) . The f u l l f a c t u a l b a s i s 
f o r t h e c l a i m must be i n c l u d e d i n t h e p e t i t i o n 
i t s e l f . I f , a s s u m i n g e v e r y f a c t u a l a l l e g a t i o n i n a 
R u l e 32 p e t i t i o n t o be t r u e , a c o u r t c a n n o t 
d e t e r m i n e w h e t h e r t h e p e t i t i o n e r i s e n t i t l e d t o 
r e l i e f , t h e p e t i t i o n e r has n o t s a t i s f i e d t h e b u r d e n 
o f p l e a d i n g u n d e r R u l e 32.3 and R u l e 3 2 . 6 ( b ) . See 
B r a c k n e l l v. S t a t e , 883 So.2d 724 ( A l a . C r i m . App. 
2 0 0 3 ) . To s u f f i c i e n t l y p l e a d an a l l e g a t i o n o f 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l , a R u l e 32 
p e t i t i o n e r n o t o n l y must ' i d e n t i f y t h e [ s p e c i f i c ] 
a c t s o r o m i s s i o n s o f c o u n s e l t h a t a r e a l l e g e d n o t t o 
have been t h e r e s u l t o f r e a s o n a b l e p r o f e s s i o n a l 
j u d g m e n t , ' S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 668, 
690, 104 S.Ct. 2052, 80 L.Ed.2d 674 ( 1 9 8 4 ) , b u t a l s o 
must p l e a d s p e c i f i c f a c t s i n d i c a t i n g t h a t he o r she 
was p r e j u d i c e d by t h e a c t s o r o m i s s i o n s , i . e . , f a c t s 
i n d i c a t i n g ' t h a t t h e r e i s a r e a s o n a b l e p r o b a b i l i t y 
t h a t , b u t f o r c o u n s e l ' s u n p r o f e s s i o n a l e r r o r s , t h e 
r e s u l t o f t h e p r o c e e d i n g w o u l d have been d i f f e r e n t . ' 
466 U.S. a t 694, 104 S.Ct. 2052, 80 L.Ed.2d 674. A 
b a r e a l l e g a t i o n t h a t p r e j u d i c e o c c u r r e d w i t h o u t 
s p e c i f i c f a c t s i n d i c a t i n g how t h e p e t i t i o n e r was 
p r e j u d i c e d i s n o t s u f f i c i e n t . " 
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A l t h o u g h R u l e 32 i m p o s e s on a p e t i t i o n e r t h e b u r d e n t o 

p l e a d w i t h s p e c i f i c i t y , i t does n o t impose a b u r d e n t o p r o v e 

c l a i m s a t t h e i n i t i a l p l e a d i n g s t a g e . T h i s C o u r t has s t a t e d : 

" I n i t i a l l y , i t i s i m p o r t a n t t o d i s t i n g u i s h 
b e t w een a p e t i t i o n e r ' s b u r d e n t o p l e a d and a 
p e t i t i o n e r ' s b u r d e n t o p r o v e . 

" ' [ A ] t t h e p l e a d i n g s t a g e o f R u l e 32 
p r o c e e d i n g s , a R u l e 32 p e t i t i o n e r does n o t 
have t h e b u r d e n o f p r o v i n g h i s c l a i m s by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e . R a t h e r , a t 
t h e p l e a d i n g s t a g e , a p e t i t i o n e r must o n l y 
p r o v i d e "a c l e a r and s p e c i f i c s t a t e m e n t o f 
t h e g r o u n d s upon w h i c h r e l i e f i s s o u g h t . " 
R u l e 3 2 . 6 ( b ) , A l a . R . C r i m . P . Once a 
p e t i t i o n e r has met h i s b u r d e n o f p l e a d i n g 
so as t o a v o i d summary d i s p o s i t i o n p u r s u a n t 
t o R u l e 3 2 . 7 ( d ) , A l a . R . C r i m . P . , he i s t h e n 
e n t i t l e d t o an o p p o r t u n i t y t o p r e s e n t 
e v i d e n c e i n o r d e r t o s a t i s f y h i s b u r d e n o f 
p r o o f . ' 

" F o r d v. S t a t e , 831 So.2d 641 , 644 ( A l a . C r i m . A p p . 
2 0 0 1 ) . A c l a i m may n o t be s u m m a r i l y d i s m i s s e d 
b e c a u s e t h e p e t i t i o n e r f a i l e d t o meet h i s b u r d e n o f 
p r o o f a t t h e i n i t i a l p l e a d i n g s t a g e , a s t a g e a t 
w h i c h t h e p e t i t i o n e r has o n l y a b u r d e n t o p l e a d . " 

J o h n s o n v. S t a t e , 835 So. 2d 1077, 1079-80 ( A l a . C r i m . App. 

2001) . See K e l l e y v. S t a t e , 985 So. 2d 972 ( A l a . C r i m . App. 

2 0 0 7 ) , and B o r d e n v. S t a t e , 891 So. 2d 393 ( A l a . C r i m . App. 

2002) (each c a s e was remanded f o r f u r t h e r p r o c e e d i n g s i n p a r t 

b e c a u s e t h e t r i a l c o u r t d i s m i s s e d t h e R u l e 32 p e t i t i o n a t t h e 

p l e a d i n g s t a g e b a s e d on p e t i t i o n e r ' s p u r p o r t e d f a i l u r e t o meet 
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h i s b u r d e n o f p r o o f ) . See a l s o P a r t a i n v. S t a t e , [Ms. CR-06-

0978, A u g u s t 29, 2008] So. 3d ( A l a . C r i m . App. 2 0 0 8 ) . 

S m i t h p r e s e n t s s e v e r a l q u o t a t i o n s f r o m t h e t r i a l c o u r t ' s 

e x t e n s i v e o r d e r t h a t , he s a y s , d e m o n s t r a t e t h a t t h e c o u r t 

d i s m i s s e d t h e p e t i t i o n b a s e d on i t s d e t e r m i n a t i o n t h a t he had 

f a i l e d t o p r o v e h i s c l a i m s . We a g r e e w i t h S m i t h t h a t i t 

a p p e a r s t h a t t h e t r i a l c o u r t e r r o n e o u s l y d i s m i s s e d many c l a i m s 

b a s e d on S m i t h ' s p u r p o r t e d f a i l u r e o f p r o o f ; f o r e x a m p l e , t h e 

c o u r t h e l d t h a t S m i t h f a i l e d t o " p r e s e n t any e v i d e n c e " t o 

s u p p o r t a c l a i m (C. 1 3 ) ; t h a t S m i t h f a i l e d t o " r e b u t t h e 

p r e s u m p t i o n t h a t c o u n s e l ' s a c t i o n s were sound t r i a l s t r a t e g y " 

(C. 2 3 ) ; t h a t he " f a i l e d t o p r o v i d e a n y t h i n g t o t h i s C o u r t " i n 

s u p p o r t o f a c l a i m o f p r e j u d i c e (C. 3 5 ) ; and t h a t he f a i l e d t o 

" d e m o n s t r a t e " t h a t c o u n s e l ' s p e r f o r m a n c e was d e f i c i e n t o r t h a t 

he s u f f e r e d p r e j u d i c e as a r e s u l t o f c o u n s e l ' s p e r f o r m a n c e (C. 

26, 27, 30, 34, 3 9 ) . 3 As n o t e d above, a p e t i t i o n e r i n a R u l e 

3We n o t e , t o o , t h a t the t r i a l c o u r t e r r e d when i t h e l d 
t h a t some of Smith's c l a i m s of i n e f f e c t i v e a s s i s t a n c e of 
c o u n s e l were p r e c l u d e d by Rule 32.2 (a) (3) and Rule 32. 2 ( a ) ( 5 ) , 
A l a . R. Crim. P. ( C . 20.) Smith was r e p r e s e n t e d by the same 
a t t o r n e y s a t t r i a l and on a p p e a l , and c o u n s e l are not e x p e c t e d 
t o a l l e g e t h e i r own i n e f f e c t i v e n e s s . E.g., N e l s o n v. S t a t e , 
649 So. 2d 1299, 1300 ( A l a . Crim. App. 1994). 
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32 p r o c e e d i n g has no b u r d e n t o p r o v e h i s a l l e g a t i o n s a t t h e 

i n i t i a l p l e a d i n g s t a g e . 

We c a u t i o n t h e t r i a l c o u r t on remand t o d i s t i n g u i s h 

b e t w een t h e b u r d e n o f p l e a d i n g and t h e b u r d e n o f p r o o f when i t 

a d d r e s s e s t h e c l a i m s i n S m i t h ' s amended p e t i t i o n . 

2. B r a d y v. M a r y l a n d c l a i m s 

S m i t h a l l e g e d i n h i s amended p e t i t i o n , and a g a i n i n P a r t s 

V I . A . - VI.D. o f h i s b r i e f on a p p e a l , t h a t t h e S t a t e v i o l a t e d 

B r a d y v. M a r y l a n d , 373 U.S. 83 ( 1 9 6 3 ) , by f a i l i n g t o d i s c l o s e 

e x c u l p a t o r y e v i d e n c e . The S t a t e a c k n o w l e d g e s i n i t s b r i e f 

t h a t t h r e e o f S m i t h ' s B r a d y c l a i m s -- t h e c l a i m s d i s c u s s e d i n 

P a r t V I . B . - VI.D. o f S m i t h ' s b r i e f on a p p e a l -- were b a s e d on 

a l l e g a t i o n s o f n e w l y d i s c o v e r e d e v i d e n c e , R u l e 3 2 . 1 ( e ) , A l a . 

R. C r i m . P. The t r i a l c o u r t d i d n o t a d d r e s s t h e B r a d y 

a l l e g a t i o n s i n l i g h t o f t h e r e q u i r e m e n t s s e t f o r t h i n R u l e 

3 2 . 1 ( e ) ; i n s t e a d , t h e t r i a l c o u r t h e l d t h a t t h e B r a d y 

a l l e g a t i o n s were s u b j e c t t o v a r i o u s p r o c e d u r a l b a r s , i n c l u d i n g 

R u l e 3 2 . 2 ( a ) ( 3 ) and R u l e 3 2 . 2 ( a ) ( 5 ) , A l a . R. C r i m . P. 4 

4The t r i a l c o u r t a l s o d e t e r m i n e d t h a t one of the Brady 
c l a i m s f a i l e d because defense c o u n s e l " o s t e n s i b l y " knew about 
the i n f o r m a t i o n b e f o r e t r i a l , and s t a t e d t h a t " i t has not been 
shown" t h a t c o u n s e l ' s f a i l u r e t o p r e s e n t the ev i d e n c e "was 
a n y t h i n g o t h e r than p a r t of the t r i a l s t r a t e g y . " (C. 54.) 
A p a r t from the f a c t t h a t the t r i a l c o u r t e r r o n e o u s l y f a u l t e d 
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A l t h o u g h we do n o t e x p r e s s an o p i n i o n h e r e a b o u t w h e t h e r any 

o f t h e B r a d y c l a i m s were s u b j e c t t o d i s m i s s a l on p r o c e d u r a l -

b a r g r o u n d s , we n o t e t h a t t h e t r i a l c o u r t on remand s h o u l d 

c o n s i d e r S m i t h ' s c l a i m s i n l i g h t o f h i s argument t h a t some o f 

t h e e v i d e n c e was n e w l y d i s c o v e r e d . 

3. L e t h a l - i n j e c t i o n c l a i m 

S m i t h a r g u e s i n P a r t IX o f h i s b r i e f on a p p e a l t h a t t h e 

t r i a l c o u r t e r r e d when i t d i s m i s s e d , i n p a r t b a s e d on R u l e 

3 2 . 2 ( a ) ( 3 ) and R u l e 3 2 . 2 ( a ) ( 5 ) , A l a . R. C r i m . P., t h e c l a i m he 

had r a i s e d i n t h e amended p e t i t i o n a l l e g i n g t h a t e x e c u t i o n by 

l e t h a l i n j e c t i o n c o n s t i t u t e s c r u e l and u n u s u a l p u n i s h m e n t . As 

we d i d i n McNabb v. S t a t e , 991 So. 2d 313 ( A l a . C r i m . App. 

2 0 0 7 ) , we q u e s t i o n t h e p r o p r i e t y o f t h e c i r c u i t c o u r t ' s 

d i s m i s s a l o f t h e c l a i m p u r s u a n t t o R u l e 3 2 . 2 ( a ) ( 5 ) b e c a u s e 

e l e c t r o c u t i o n was t h e method o f e x e c u t i o n when S m i t h was 

c o n v i c t e d and s e n t e n c e d , and b e c a u s e t h e e f f e c t i v e d a t e o f t h e 

s t a t u t e p r o v i d i n g t h a t l e t h a l i n j e c t i o n was t h e p r i m a r y means 

o f e x e c u t i o n i n Alabama was more t h a n one y e a r a f t e r t h i s 

C o u r t d e n i e d S m i t h ' s a p p l i c a t i o n f o r r e h e a r i n g . A p p l y i n g t h e 

Smith f o r f a i l i n g t o meet h i s burden of " p r o o f " , the c o u r t 
u n n e c e s s a r i l y merged a d i s c u s s i o n of i n e f f e c t i v e a s s i s t a n c e of 
c o u n s e l i n the Brady i s s u e , l e a d i n g t o c o n f u s i o n about the 
c o u r t ' s u l t i m a t e h o l d i n g as t o the Brady c l a i m . 
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same r a t i o n a l e , we q u e s t i o n t h e p r o p r i e t y o f t h e c i r c u i t 

c o u r t ' s d i s m i s s a l o f t h e l e t h a l - i n j e c t i o n c l a i m p u r s u a n t t o 

R u l e 3 2 . 2 ( a ) ( 3 ) . 

We e x p r e s s no o p i n i o n a b o u t w h e t h e r t h e l e t h a l - i n j e c t i o n 

c l a i m i s s u b j e c t t o summary d i s m i s s a l on any o t h e r g r o u n d s . 

C o n c l u s i o n 

F o r t h e r e a s o n s d i s c u s s e d i n P a r t B o f t h e " A n a l y s i s " 

s e c t i o n o f t h i s o p i n i o n , we r e v e r s e t h e t r i a l c o u r t ' s judgment 

and remand t h i s c a u s e t o t h e t r i a l c o u r t f o r t h a t c o u r t t o 

a d d r e s s t h e a l l e g a t i o n s i n S m i t h ' s amended R u l e 32 p e t i t i o n . 

A l l e g a t i o n s o f t h e amended p e t i t i o n t h a t t h e t r i a l c o u r t 

d e t e r m i n e s a r e p r o c e d u r a l l y b a r r e d may be d i s m i s s e d i f t h e 

c o u r t f i n d s t h a t S t a t e p r o p e r l y p l e a d e d t h e p r o c e d u r a l b a r s . 

A l l e g a t i o n s i n t h e amended p e t i t i o n t h a t t h e t r i a l c o u r t 

d e t e r m i n e s were n o t p l e a d e d w i t h t h e s p e c i f i c i t y r e q u i r e d i n 

R u l e 32.3 and R u l e 3 2 . 6 ( b ) , A l a . R. C r i m . P., may a l s o be 

s u m m a r i l y d i s m i s s e d . F u r t h e r m o r e , p u r s u a n t t o R u l e 32.7, A l a . 

R. C r i m . P., t h e t r i a l c o u r t may d i s m i s s a l l e g a t i o n s o f t h e 

amended p e t i t i o n i f t h e c o u r t f i n d s t h a t t h e y f a i l t o s t a t e a 

c l a i m , o r i f i t f i n d s t h a t no m a t e r i a l i s s u e o f f a c t o r l a w 

e x i s t s t h a t w o u l d e n t i t l e S m i t h t o r e l i e f u n d e r t h e c l a i m . 
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S m i t h i s e n t i t l e d t o an o p p o r t u n i t y t o p r e s e n t e v i d e n c e on any 

c l a i m s t h a t c o n t a i n a c l e a r and s p e c i f i c s t a t e m e n t o f t h e 

g r o u n d s f o r r e l i e f and t h e f a c t s r e l i e d on and t h a t i n c l u d e 

f a c t s t h a t , i f t r u e , e n t i t l e S m i t h t o r e l i e f . R u l e 32.9, A l a . 

R. C r i m . P. I f t h e t r i a l c o u r t d e t e r m i n e s t h a t any c l a i m s i n 

t h e amended p e t i t i o n a r e s u f f i c i e n t l y p l e a d e d and m e r i t o r i o u s 

on t h e i r f a c e and t h a t S m i t h i s e n t i t l e d t o an e v i d e n t i a r y 

h e a r i n g on t h o s e c l a i m s , t h e c o u r t may i n i t s d i s c r e t i o n t a k e 

e v i d e n c e by o t h e r means as p r o v i d e d i n R u l e 3 2 . 9 ( a ) , A l a . R. 

C r i m . P. I f t h e t r i a l c o u r t d e t e r m i n e s t h a t S m i t h i s e n t i t l e d 

t o a f a c t - f i n d i n g p r o c e e d i n g , t h e c o u r t may r e c o n s i d e r i t s 

o r d e r d e n y i n g S m i t h ' s m o t i o n f o r d i s c o v e r y , and i t may e n t e r 

an o r d e r a l l o w i n g S m i t h d i s c o v e r y r e l e v a n t t o any c l a i m s f o r 

w h i c h t h e c o u r t w i l l have a f a c t - f i n d i n g p r o c e e d i n g o r a 

h e a r i n g . The t r i a l c o u r t s h a l l t h e n e n t e r an o r d e r a d d r e s s i n g 

a l l a l l e g a t i o n s r a i s e d i n S m i t h ' s amended p e t i t i o n , and i t 

s h a l l i n c l u d e a t r a n s c r i p t o r o t h e r r e c o r d o f any a d d i t i o n a l 

p r o c e e d i n g s , i f any p r o c e e d i n g s a r e h e l d . 

The c o u r t s h a l l t a k e a l l a c t i o n n e c e s s a r y t o see t h a t t h e 

c i r c u i t c l e r k makes due r e t u r n t o t h i s C o u r t a t t h e e a r l i e s t 
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p o s s i b l e t i m e , and w i t h i n 42 da y s a f t e r t h e r e l e a s e o f t h i s 

o p i n i o n . 

REVERSED AND REMANDED WITH DIRECTIONS. 

Windom, K e l l u m , and M a i n , J J . , c o n c u r . W i s e , P . J . , 

c o n c u r s i n t h e r e s u l t . 
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