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MAIN, J u d g e . 

On A p r i l 3, 2003, A l f o n z o M o r r i s was c o n v i c t e d o f two 

c o u n t s o f c a p i t a l murder f o r t h e i n t e n t i o n a l k i l l i n g o f M i r i a m 

R o c h e s t e r d u r i n g t h e c o u r s e o f a f i r s t - d e g r e e b u r g l a r y , see § 

1 3 A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975, and t h e i n t e n t i o n a l k i l l i n g o f 



CR-07-1997 

M i r i a m R o c h e s t e r d u r i n g t h e c o u r s e o f a f i r s t - d e g r e e r o b b e r y , 

see §13A-5-40(a)(2), A l a . Code 1975. F o l l o w i n g a s e n t e n c i n g 

h e a r i n g , t h e j u r y r e t u r n e d an a d v i s o r y v e r d i c t o f d e a t h , b y 

a v o t e o f 10-2. A s e n t e n c i n g h e a r i n g was h e l d b e f o r e t h e 

t r i a l c o u r t , and M o r r i s was s e n t e n c e d t o d e a t h . F o l l o w i n g an 

a u t o m a t i c a p p e a l t o t h i s C o u r t , h i s c o n v i c t i o n and s e n t e n c e 

were r e v e r s e d , and t h e c a u s e was remanded f o r f u r t h e r 

p r o c e e d i n g s . M o r r i s v. S t a t e , 956 So. 2d 431 ( A l a . C r i m . App. 

2 0 0 5 ) . T h i s C o u r t d e t e r m i n e d t h a t M o r r i s was d e n i e d h i s r i g h t s 

t o due p r o c e s s and a f a i r t r i a l b e c a u s e he was n o t p r o v i d e d 

w i t h f u n d s t o h i r e an i n d e p e n d e n t m e n t a l - h e a l t h e x p e r t . 

On November 26, 2007, a h e a r i n g was c o n d u c t e d p u r s u a n t t o 

A t k i n s v. V i r g i n i a , 536 U.S. 304, ( 2 0 0 2 ) , t o d e t e r m i n e w h e t h e r 

M o r r i s i s m e n t a l l y r e t a r d e d and t h e r e f o r e n o t s u b j e c t t o 

e x e c u t i o n u n d e r t h e E i g h t h Amendment o f t h e U n i t e d S t a t e s 

C o n s t i t u t i o n . A f t e r h e a r i n g t h e e v i d e n c e and a r g u m e n t s o f 

c o u n s e l , t h e t r i a l c o u r t a p p l i e d t h e t e s t s e t o u t i n A t k i n s 

and d e t e r m i n e d t h a t M o r r i s i s n o t m e n t a l l y r e t a r d e d . 

On A p r i l 7, 2008, M o r r i s was a g a i n t r i e d f o r t h e two 

c o u n t s o f c a p i t a l m u r d e r . The j u r y was u n a b l e t o r e a c h a 
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v e r d i c t , and t h e t r i a l c o u r t d e c l a r e d a m i s t r i a l . A t h i r d 

t r i a l b egan on May 5, 2008. 

The S t a t e ' s e v i d e n c e showed t h a t on F e b r u a r y 24, 1997, 

M i r i a m R o c h e s t e r , who was 85 y e a r s - o l d , u s e d a w a l k e r , and 

w e i g h e d 92 pou n d s , was b e a t e n t o d e a t h i n h e r home. R o c h e s t e r 

had t r a n s f o r m e d h e r home i n t o a d u p l e x and had t a k e n i n a 

b o a r d e r , E l i z a b e t h R u s s e l l , who was a l s o e l d e r l y and i n p o o r 

h e a l t h . The two l a d i e s had become f r i e n d s , and, on t h e n i g h t 

o f t h e o f f e n s e , a t a p p r o x i m a t e l y 9:30 p.m., R o c h e s t e r 

t e l e p h o n e d one o f R u s s e l l ' s sons t o i n f o r m h im t h a t R u s s e l l 

had become i l l and was b e i n g t a k e n t o t h e h o s p i t a l . 

A r e s c u e u n i t and f i r e e n g i n e a r r i v e d a t t h e house a t 

a p p r o x i m a t e l y 9:00 p.m. and were shown t o R u s s e l l b y 

R o c h e s t e r . The p a r a m e d i c who was t h e d r i v e r o f t h e r e s c u e u n i t 

t e s t i f i e d t h a t t h e " h o u s e was v e r y n e a t and o r d e r l y . " (R. 

201.) A f t e r R u s s e l l was a s s e s s e d and t h e ambulance c a l l e d , t h e 

p a r a m e d i c t e s t i f i e d t h a t she went o u t s i d e t o c h e c k on h e r 

t r u c k . She t e s t i f i e d t h a t she saw someone " f o o l i n g a r o u n d my 

r e s c u e u n i t a c t i n g l i k e he was l o o k i n g i n t h e windows, f o o l i n g 

w i t h t h e d o o r s . " (R. 203.) She t h e n a s k e d t h e p e r s o n i f t h e r e 

was a p r o b l e m and i f she c o u l d h e l p him. The man, whom she 
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i d e n t i f i e d i n c o u r t as M o r r i s , w a l k e d up t o h e r and a s k e d what 

was h a p p e n i n g and who was s i c k ; he i n s i s t e d t h a t he w a n t e d t o 

go i n s i d e t h e h o u s e . The p a r a m e d i c t e s t i f i e d t h a t a t one p o i n t 

M o r r i s a t t e m p t e d t o b y p a s s h e r and e n t e r t h e h o u s e , b u t she 

p r e v e n t e d him f r o m d o i n g s o . He t o l d h e r t h a t "he l i v e d i n 

t h a t a r e a and he knew e v e r y b o d y and he had a r i g h t t o go i n 

t h e r e . " (R. 205.) 

A l t h o u g h M o r r i s s m e l l e d s t r o n g l y o f a l c o h o l , t h e 

p a r a m e d i c t e s t i f i e d t h a t M o r r i s u n d e r s t o o d what she was 

t e l l i n g h im and t h a t h i s r e s p o n s e s were a p p r o p r i a t e . As t h e 

p a r a m e d i c saw t h e r e s c u e crew c a r r y i n g R u s s e l l o u t t o t h e 

a m b u l a n c e , she a l s o saw M o r r i s f i n a l l y t u r n and w a l k away. The 

p a r a m e d i c t h e r e a f t e r s t e p p e d i n t o t h e a mbulance and t h r o u g h 

t h e opened b a c k d o o r s o f t h e v e h i c l e saw t h a t M o r r i s had 

r e t u r n e d . She i n f o r m e d h e r p a r t n e r t h a t M o r r i s had been 

c a u s i n g t r o u b l e p r e v i o u s l y , and h e r p a r t n e r i n s t r u c t e d him t o 

l e a v e . The p a r a m e d i c t e s t i f i e d t h a t she saw M o r r i s w a l k 

a p p r o x i m a t e l y h a l f o f a b l o c k away as t h e r e s c u e crew l e f t . 

A t a p p r o x i m a t e l y 10:00 p.m., R u s s e l l ' s son t e l e p h o n e d 

R o c h e s t e r t o u p d a t e h e r on R u s s e l l ' s c o n d i t i o n . He r e c e i v e d a 

c a l l f r o m h i s b r o t h e r a b o u t an h o u r l a t e r , i n f o r m i n g him t h a t 
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the b r o t h e r had been to R o c h e s t e r ' s house at h i s mother's 

r e q u e s t and t h a t the door was open and the house appeared to 

have been ran s a c k e d . Both of R u s s e l l ' s sons then went to the 

house and w i t h o u t e n t e r i n g determined, t h a t the house had been 

v a n d a l i z e d . They attempted to t e l e p h o n e R o c h e s t e r and then 

t e l e p h o n e d the p o l i c e . 

The p o l i c e and rescue u n i t s a r r i v e d around m i d n i g h t , 

among them the same paramedic who had e a r l i e r c a r e d f o r 

R u s s e l l . She t e s t i f i e d t h a t she o r i g i n a l l y b e l i e v e d t h a t 

R u s s e l l was the deceased. However, because of the number of 

p o l i c e o f f i c e r s p r e s e n t , she d e t e r m i n e d t h a t the death was not 

b e l i e v e d t o be due t o n a t u r a l causes. She i n f o r m e d the 

o f f i c e r s t h a t she had been c a l l e d t o the house e a r l i e r on t h a t 

n i g h t and t h a t the house had not been i n d i s a r r a y . She a l s o 

t o l d them about M o r r i s ' s presence and b e h a v i o r . She d i d not 

know h i s name a t t h a t time but gave the o f f i c e r s h i s 

d e s c r i p t i o n . 

The f i r s t o f f i c e r who had a r r i v e d a t the scene t e s t i f i e d 

t h a t t h e r e were " p r y marks" on the door, i n d i c a t i n g f o r c e d 

e n t r y . (R. 261.) He took a d e s c r i p t i o n from the paramedic of 

the man who had attempted t o g a i n e n t r y i n t o the house and, 
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a f t e r the scene was p r o c e s s e d , he l e f t a t a p p r o x i m a t e l y 4:00 

a.m. and resumed h i s p a t r o l of the a r e a . At a p p r o x i m a t e l y 5:00 

a.m., he observed a man f i t t i n g the d e s c r i p t i o n of the person 

who had e a r l i e r attempted t o e n t e r R o c h e s t e r ' s house e a r l i e r . 

The man appeared t o be i n t o x i c a t e d and was s t a g g e r i n g down the 

midd l e of the s t r e e t . The o f f i c e r asked the man q u e s t i o n s and 

he responded i n a " s l u r r e d , but l o g i c a l way." (R. 265.) The 

o f f i c e r d e t ermined t h a t i t was not s a f e f o r the man t o 

c o n t i n u e and a r r e s t e d him f o r p u b l i c i n t o x i c a t i o n . The o f f i c e r 

i d e n t i f i e d M o r r i s a t t r i a l as the man he had a r r e s t e d . He 

asked the man i f he was c a r r y i n g any weapons, and he responded 

t h a t he had a p o c k e t k n i f e i n h i s r i g h t f r o n t p o c k e t . (R. 267.) 

He a l s o s t a t e d t h a t he had o t h e r items i n h i s p o c k e t s t h a t he 

d e s c r i b e d as "jun k . " (R. 267.) The o f f i c e r s t a t e d t h a t the 

items were p i e c e s of costume j e w e l r y . He a l s o had a couple of 

p i l l s and a c i g a r e t t e i n h i s p o c k e t s . M o r r i s i d e n t i f i e d 

h i m s e l f as "Anthony M o r r i s " and gave the o f f i c e r an address 

f o r h i s r e s i d e n c e . 1 (R. 270.) 

1 I t was l a t e r d e t ermined t h a t Anthony M o r r i s i s M o r r i s ' s 
b r o t h e r and the address t h a t he gave the o f f i c e r was t h a t of 
h i s b r o t h e r . He a l s o gave h i s b r o t h e r ' s date of b i r t h when the 
o f f i c e r s were t a k i n g h i s c l o t h i n g t o be p r o c e s s e d . 
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B e f o r e the o f f i c e r l e f t the scene of M o r r i s ' s a r r e s t , the 

paramedic was brought t o t h a t l o c a t i o n t o determine i f she 

c o u l d i d e n t i f y him as the man she had seen e a r l i e r . The 

paramedic t e s t i f i e d t h a t she was c e r t a i n t h a t he was the man 

she had seen e a r l i e r a t R o c h e s t e r ' s house. (R. 223.) M o r r i s 

was taken t o the a d m i n i s t r a t i v e b u i l d i n g where o f f i c e r s 

c o n c l u d e d t h a t he was too i n t o x i c a t e d t o be i n t e r v i e w e d . He 

was taken t o j a i l f o r the n i g h t and i n t e r v i e w e d the f o l l o w i n g 

day. 

R o c h e s t e r ' s granddaughter and R u s s e l l ' s son i d e n t i f i e d 

some of the j e w e l r y taken from M o r r i s as b e l o n g i n g t o the 

v i c t i m and R u s s e l l . 2 B l o o d found on M o r r i s ' s shoe was 

d e t ermined t o be R o c h e s t e r ' s and a c i g a r e t t e b u t t found i n the 

R o c h e s t e r ' s house c o n t a i n e d M o r r i s ' s DNA. 

M o r r i s t e s t i f i e d a t t r i a l t h a t he had been d r i n k i n g on 

the day of the o f f e n s e and had g o t t e n i n t o an argument w i t h 

the man w i t h whom he had been l i v i n g . He l e f t the house and 

e v e n t u a l l y began gambling w i t h a man known as "Cue B a l l . " (R. 

433.) He t e s t i f i e d t h a t he won a bag of j e w e l r y from "Cue 

2Some of the j e w e l r y c o u l d not be i d e n t i f i e d . 
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B a l l " and t h a t , as he was a t t e m p t i n g t o g a t h e r the j e w e l r y , 

"Cue B a l l " s n a t c h e d money from him and a f i g h t ensued. He 

s t a t e d t h a t o t h e r gamblers got i n v o l v e d i n the a l t e r c a t i o n , 

because t h e y d i d not want him t o l e a v e s i n c e he was w i n n i n g . 

M o r r i s s t a t e d t h a t he s u f f e r e d c u t s and b r u i s e s , as w e l l as a 

l a c e r a t i o n over h i s eye, i n the a l t e r c a t i o n . He t e s t i f i e d t h a t 

"Cue B a l l " threw the j e w e l r y a t him and t h a t he p i c k e d i t up 

and walked t o a Huddle House r e s t a u r a n t f o r b r e a k f a s t . He 

s t a t e d t h a t he became b e l l i g e r e n t w i t h the w a i t r e s s because he 

had been d r i n k i n g , and he was f o r c e d t o l e a v e . He a l s o 

t e s t i f i e d t h a t a f t e r e a t i n g he put a c i g a r e t t e i n h i s mouth 

but d i d not l i g h t i t . 

M o r r i s t e s t i f i e d t h a t he then e n c o u n t e r e d a p o l i c e 

o f f i c e r who i n d i c a t e d t h a t M o r r i s appeared t o have been 

d r i n k i n g and a r r e s t e d him f o r p u b l i c i n t o x i c a t i o n . M o r r i s 

s t a t e d t h a t he was t aken i n the p o l i c e c a r " t o the scene of a 

crime i n a house" (R. 441), where a woman i d e n t i f i e d him. (R. 

443-444.) While he was s t a n d i n g i n f r o n t of the p o l i c e 

v e h i c l e , he s t a t e d t h a t a dog "came from somewhere" and ran 

around h i s f e e t . (R. 444.) He was s u b s e q u e n t l y t a k e n t o the 
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h o s p i t a l t o t r e a t the l a c e r a t i o n t o h i s eye and then was taken 

t o the j a i l . 

Because M o r r i s has been sentenced t o d e a t h , t h i s C o u r t 

must r e v i e w the p r o c e e d i n g s below f o r p l a i n e r r o r , under Rule 

45A, Ala.R.App.P., which s t a t e s : 

"In a l l cases i n which the death p e n a l t y has 
been imposed, the Court of C r i m i n a l Appeals s h a l l 
n o t i c e any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 
under r e v i e w , whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and take a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

T h i s p l a i n - e r r o r s t a n d a r d of r e v i e w has been add r e s s e d by 

t h i s c o u r t as f o l l o w s : 

"The s t a n d a r d of r e v i e w i n r e v i e w i n g a c l a i m under 
the p l a i n - e r r o r d o c t r i n e i s s t r i c t e r than the 
s t a n d a r d used i n r e v i e w i n g an i s s u e t h a t was 
p r o p e r l y r a i s e d i n the t r i a l c o u r t or on a p p e a l . As 
the U n i t e d S t a t e s Supreme Court s t a t e d i n U n i t e d  
S t a t e s v. Young, 470 U.S. 1, 105 S.Ct. 1038, 84 
L.Ed.2d 1 (1985), the p l a i n - e r r o r d o c t r i n e a p p l i e s 
o n l y i f the e r r o r i s ' p a r t i c u l a r l y e g r e g i o u s ' and i f 
i t ' s e r i o u s l y a f f e c t [ s ] the f a i r n e s s , i n t e g r i t y or 
p u b l i c r e p u t a t i o n of j u d i c i a l p r o c e e d i n g s . ' See Ex 
p a r t e P r i c e , 725 So. 2d 1063 ( A l a . 1998), c e r t . 
d e n i e d , 526 U.S. 1133, 119 S.Ct. 1809, 143 L.Ed.2d 
1012 (1999); Burgess v. S t a t e , 723 So. 2d 742 
(Ala.Cr.App. 1997), a f f ' d , 723 So.2d 770 ( A l a . 
1998), c e r t . d e n i e d , 526 U.S. 1052, 119 S.Ct. 1360, 
143 L.Ed.2d 521 (1999); Johnson v. S t a t e , 620 So. 2d 
679, 701 (Ala.Cr.App. 1992), r e v ' d on o t h e r grounds, 
620 So.2d 709 ( A l a . 1993), on remand, 620 So. 2d 714 
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(A l a . C r . A p p . ) , c e r t . d e n i e d , 510 U.S. 905, 114 S.Ct. 
285, 126 L.Ed.2d 235 (1993)." 

H a l l v. S t a t e , 820 So. 2d 113, 121-22 ( A l a . Crim. App. 1999), 

a f f i r m e d , 820 So. 2d 152 ( A l a . 2001), c e r t . d e n i e d , 979 U.S. 

1080, (2002). "The s t a n d a r d a p p l i c a b l e t o p l a i n - e r r o r r e v i e w 

i s a s t r i n g e n t one Ex p a r t e P e r k i n s , 851 So. 2d 453, 455 

( A l a . 2002), c e r t . d e n i e d , 540 U.S. 830(2003). 

A l t h o u g h M o r r i s ' s f a i l u r e t o o b j e c t w i l l not p r e c l u d e 

t h i s C ourt from r e v i e w i n g an i s s u e , i t w i l l weigh a g a i n s t any 

c l a i m of p r e j u d i c e . See D i l l v. S t a t e , 600 So. 2d 343 ( A l a . 

Crim. App. 1991), a f f i r m e d , 600 So. 2d 372 ( A l a . 1992), c e r t . 

d e n i e d , 507 U.S. 924 (1993). 

I . 

M o r r i s argues t h a t h i s e x e c u t i o n i s p r o h i b i t e d by the 

E i g h t h Amendment t o the U n i t e d S t a t e s C o n s t i t u t i o n because he 

i s m e n t a l l y r e t a r d e d . He r a i s e s s e v e r a l c o n t e n t i o n s on a p p e a l 

t o s u p p o r t h i s argument. 

The r e c o r d i n d i c a t e s t h a t a h e a r i n g was h e l d p u r s u a n t t o 

A t k i n s v. V i r g i n i a , 536 U.S. 304 (2002), and f o l l o w i n g the 

p r e s e n t a t i o n of the e v i d e n c e and arguments of c o u n s e l , the 

t r i a l c o u r t c o n c l u d e d t h a t M o r r i s i s not m e n t a l l y r e t a r d e d . 
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M o r r i s argues t h a t the t r i a l c o u r t made a number of f a c t u a l 

e r r o r s and t h a t i t r e l i e d on " r e a s o n i n g f o r e c l o s e d by the 

c o u r t s " i n making i t s d e t e r m i n a t i o n . ( M o r r i s ' s b r i e f , a t 29.) 

The t r i a l c o u r t ' s d e c i s i o n i s due t o be e v a l u a t e d under 

an a b u s e - o f - d i s c r e t i o n s t a n d a r d . B y r d v. S t a t e , [Ms. CR-07-

0113, May 1, 2009] ___ So. 3d ___ , ___ ( A l a . Crim. App. 2009) 

("'"'A judge abuses h i s d i s c r e t i o n o n l y when h i s d e c i s i o n i s 

based on an erroneous c o n c l u s i o n of law or where the r e c o r d 

c o n t a i n s no ev i d e n c e on which he r a t i o n a l l y c o u l d have based 

h i s d e c i s i o n . ' " ' " ) . 

The U n i t e d S t a t e s Supreme Court i n A t k i n s p r o v i d e d 

g u i d e l i n e s f o r d e t e r m i n i n g whether a person i s m e n t a l l y 

r e t a r d e d t o the e x t e n t t h a t he or she s h o u l d not be executed . 

However, the Court a l s o h e l d t h a t u l t i m a t e l y the s t a t e s s h o u l d 

e s t a b l i s h t h e i r own d e f i n i t i o n s . The Court s t a t e d : 

"To the e x t e n t t h e r e i s s e r i o u s disagreement 
about the e x e c u t i o n of m e n t a l l y r e t a r d e d o f f e n d e r s , 
i t i s i n d e t e r m i n i n g which o f f e n d e r s are i n f a c t 
r e t a r d e d . In t h i s case, f o r i n s t a n c e , the 
Commonwealth of V i r g i n i a d i s p u t e s t h a t A t k i n s 
s u f f e r s from mental r e t a r d a t i o n . Not a l l p e o p l e who 
c l a i m t o be m e n t a l l y r e t a r d e d w i l l be so i m p a i r e d as 
to f a l l w i t h i n the range of m e n t a l l y r e t a r d e d 
o f f e n d e r s about whom t h e r e i s a n a t i o n a l consensus. 
As was our approach i n F o r d v. Wainwright, 477 U.S. 
399(1986), w i t h r e g a r d t o i n s a n i t y , 'we l e a v e t o the 
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S t a t e [ s ] the t a s k of d e v e l o p i n g a p p r o p r i a t e ways t o 
e n f o r c e the c o n s t i t u t i o n a l r e s t r i c t i o n upon [ t h e i r ] 
e x e c u t i o n of s e n t e n c e s . ' I d . , a t 405, 416-417." 

536 U.S. a t 317, 122 S.Ct. a t 2250. (Footnote o m i t t e d ) . 

Alabama has yet t o s t a t u t o r i l y d e f i n e mental r e t a r d a t i o n 

i n the c o n t e x t of d e t e r m i n i n g the s u f f i c i e n c y of an A t k i n s 

c l a i m . However, Alabama has d e f i n e d a m e n t a l l y r e t a r d e d p e r s o n 

f o r the purposes of the "Retarded Defendant A c t , " § 15-24-1 e t 

seq., A l a . Code 1975, as f o l l o w s : 

" M e n t a l l y r e t a r d e d p e r s o n . A person w i t h 
s i g n i f i c a n t subaverage g e n e r a l i n t e l l e c t u a l 
f u n c t i o n i n g r e s u l t i n g i n or a s s o c i a t e d w i t h 
c o n c u r r e n t impairments i n a d a p t i v e b e h a v i o r and 
m a n i f e s t e d d u r i n g the developmental p e r i o d , as 
measured by a p p r o p r i a t e s t a n d a r d i z e d t e s t i n g 
i n s t r u m e n t s . " 

§ 15-24-2 ( 3 ) , A l a . Code 1975. 

The Alabama Supreme Court has d i r e c t e d t h a t r e v i e w of 

A t k i n s c l a i m s are t o be conducted a p p l y i n g the "'most common' 

or 'broadest' d e f i n i t i o n of mental r e t a r d a t i o n , as r e p r e s e n t e d 

by the c l i n i c a l d e f i n i t i o n s c o n s i d e r e d i n A t k i n s and the 

d e f i n i t i o n s s e t f o r t h i n the s t a t u t e s of o t h e r s t a t e s t h a t 

p r o h i b i t the i m p o s i t i o n of the death sentence when the 

defendant i s m e n t a l l y r e t a r d e d . See, e.g., Ex p a r t e P e r k i n s , 

851 So. 2d 453, 455-56 ( A l a . 2002)." Smith v. S t a t e , [Ms. 

12 
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1060427, May 25, 2007] ___ So. 3d ___ , ___ ( A l a . 2007). 

Moreover, i n examining the d e f i n i t i o n s of mental r e t a r d a t i o n 

i n o t h e r s t a t e s w i t h s t a t u t e s p r o h i b i t i n g the e x e c u t i o n of a 

m e n t a l l y r e t a r d e d p e r s o n , the Alabama Supreme Cou r t has 

w r i t t e n : 

"Those s t a t e s w i t h s t a t u t e s p r o h i b i t i n g the 
e x e c u t i o n of a m e n t a l l y r e t a r d e d defendant r e q u i r e 
t h a t a defendant, t o be c o n s i d e r e d m e n t a l l y 
r e t a r d e d , must have s i g n i f i c a n t l y subaverage 
i n t e l l e c t u a l f u n c t i o n i n g (an IQ of 70 or b e l o w ) , and 
s i g n i f i c a n t or s u b s t a n t i a l d e f i c i t s i n a d a p t i v e 
b e h a v i o r . A d d i t i o n a l l y , these problems must have 
m a n i f e s t e d themselves d u r i n g the developmental 
p e r i o d ( i . e . , b e f o r e the defendant reached age 1 8 ) . " 

Ex p a r t e P e r k i n s , 851 So. 2d 453, 456 ( A l a . 2002). 3 

S i m i l a r l y , i n s u g g e s t i n g guidance f o r d e t e r m i n i n g whether 

a defendant i s m e n t a l l y r e t a r d e d so as t o p r o h i b i t the 

defendant's e x e c u t i o n , the A t k i n s Court d i s c u s s e d c l i n i c a l 

d e f i n i t i o n s of mental r e t a r d a t i o n and c o n c l u d e d t h a t these 

d e f i n i t i o n s " r e q u i r e not o n l y subaverage i n t e l l e c t u a l 

3See 851 So. 2d a t 456 n. 3 f o r a l i s t of s t a t u t e s 
r e f e r e n c e d . Moreover, Morrow v. S t a t e , 928 So. 2d 315, 323-24 
n. 8, 9, and 10 ( A l a . Crim. App. 2004), p r o v i d e s a l i s t of 
s t a t e s t h a t have c r e a t e d p r o c e d u r e s f o r d e t e r m i n i n g mental 
r e t a r d a t i o n l e g i s l a t i v e l y and j u d i c i a l l y and s e t s out s t a t e s ' 
v a r y i n g r e q u i s i t e burdens of p r o o f . 

13 
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f u n c t i o n i n g , but a l s o s i g n i f i c a n t l i m i t a t i o n s i n a d a p t i v e 

s k i l l s such as communication, s e l f - c a r e , and s e l f - d i r e c t i o n 

t h a t became m a n i f e s t b e f o r e age 18." 536 U.S. a t 318. 

F u r t h e r , " [ i ] m p l i c i t i n the d e f i n i t i o n i s t h a t the subaverage 

i n t e l l e c t u a l f u n c t i o n i n g and the d e f i c i t s i n a d a p t i v e b e h a v i o r 

must be p r e s e n t a t the time the crime was committed as w e l l as 

h a v i n g m a n i f e s t e d themselves b e f o r e age 18." Smith v. S t a t e , 

So. 3d a t . 

Alabama a p p e l l a t e c o u r t s have d e t e r m i n e d t h a t u n t i l the 

Alabama L e g i s l a t u r e e s t a b l i s h e s a d e f i n i t i o n f o r mental 

r e t a r d a t i o n t o be used i n d e t e r m i n i n g A t k i n s c l a i m s , Alabama 

c o u r t s w i l l c o n t i n u e t o r e v i e w such c l a i m s "on a case-by-case 

b a s i s and t o a p p l y the g u i d e l i n e s t h a t have been j u d i c i a l l y 

d e v e l o p e d thus f a r . " Morrow v. S t a t e , 928 So. 2d 315, 324 

( A l a . Crim. App. 2004). 

The burden of p r o o f f o r a c l a i m t h a t a c a p i t a l defendant 

i s m e n t a l l y r e t a r d e d and t h e r e f o r e may not c o n s t i t u t i o n a l l y be 

e x e c u t e d i s on the defendant, and he or she must prove t h i s 

c l a i m by a preponderance of the e v i d e n c e . Cf. Trawick v.  

S t a t e , 698 So. 2d 151 ( A l a . Crim. App. 1995) ( o v e r r u l i n g Bass 
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v S t a t e , 585 So. 2d 225 ( A l a . Crim. App. 1991), t o the e x t e n t 

i t i m p l i e d t h a t the burden of p r o v i n g an i n s a n i t y defense was 

by a "preponderance of the e v i d e n c e " r a t h e r than by " c l e a r and 

c o n v i n c i n g e v i d e n c e " ) . 

" ' I n the c o n t e x t of an A t k i n s c l a i m , the 
defendant has the burden of p r o v i n g by a 
preponderance of the ev i d e n c e t h a t he or she i s 
m e n t a l l y r e t a r d e d . ' Smith v. S t a t e , [Ms. 1060427, 
May 25, 2007] So. 3d a t ; see Smith v. S t a t e , 
[Ms. CR-97-1258, Jan. 16, 2009] So. 3d a t 
___ ( A l a . Crim. App. 2000) ( o p i n i o n on r e t u r n t o 
f o u r t h remand). '"The q u e s t i o n of [whether a c a p i t a l 
defendant i s m e n t a l l y r e t a r d e d ] i s a f a c t u a l one, 
and as such, i t i s the f u n c t i o n of the f a c t f i n d e r , 
not t h i s C o u r t , t o determine the weight t h a t s h o u l d 
be acc o r d e d t o e x p e r t t e s t i m o n y of t h a t i s s u e . " ' 
Smith v. S t a t e , [Ms. CR-97-1258, Jan. 16, 2009] 
So. 3d a t ( q u o t i n g A t k i n s v. Commonwealth, [266 
Va. 73,] 581 S.E.2d 514, 515 (2003)). As the Alabama 
Supreme Court has e x p l a i n e d , q u e s t i o n s r e g a r d i n g 
w eight and c r e d i b i l i t y d e t e r m i n a t i o n s are b e t t e r 
l e f t t o the c i r c u i t c o u r t s , 'which [have] the 
o p p o r t u n i t y t o p e r s o n a l l y observe the w i t n e s s e s and 
a s s e s s t h e i r c r e d i b i l i t y . ' Smith v. S t a t e , [Ms. 
1060427, May 25, 2007] So. 3d a t ( q u o t i n g 
Smith v. S t a t e , [Ms. CR-97-1258, Sept. 29, 2006] 
So. 3d , ( A l a . Crim. App. 2006)(Shaw, J . , 
d i s s e n t i n g ) ( o p i n i o n on r e t u r n t o t h i r d remand))." 

B y r d v. S t a t e , So. 3d a t . See a l s o J e n k i n s v. S t a t e , 

972 So. 2d 165, ( A l a . Crim. App. 2005) ("'Preponderance of the 

e v i d e n c e ' i s d e f i n e d a s : 'The g r e a t e r weight of the e v i d e n c e , 
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not n e c e s s a r i l y e s t a b l i s h e d by the g r e a t e r number of w i t n e s s e s 

t e s t i f y i n g t o a f a c t but by e v i d e n c e t h a t has the most 

c o n v i n c i n g f o r c e ; s u p e r i o r e v i d e n t i a r y weight t h a t , though not 

s u f f i c i e n t t o f r e e the mind w h o l l y from a l l r e a s o n a b l e doubt, 

i s s t i l l s u f f i c i e n t t o i n c l i n e a f a i r and i m p a r t i a l mind t o 

one s i d e of the i s s u e r a t h e r than the o t h e r . ' B l a c k ' s Law  

D i c t i o n a r y 1220 (8th ed. 20 0 4 ) . " ) . 

Moreover, i f M o r r i s f a i l s t o prove even one of the t h r e e 

prongs of the A t k i n s t e s t by a preponderance of the e v i d e n c e , 

he has not s a t i s f i e d h i s burden of p r o o f . Smith v. S t a t e , 

So. 3d a t ___ ( " A l l t h r e e f a c t o r s must be met i n o r d e r f o r a 

pers o n t o be c l a s s i f i e d as m e n t a l l y r e t a r d e d f o r purposes of 

an A t k i n s c l a i m . " ) . 

F o l l o w i n g t h i s C o u r t ' s d e c i s i o n on M o r r i s ' s f i r s t d i r e c t 

a p p e a l , an A t k i n s h e a r i n g was h e l d t o p r o v i d e him the 

o p p o r t u n i t y t o prove by a preponderance of the ev i d e n c e t h a t 

he i s m e n t a l l y r e t a r d e d . M o r r i s p r e s e n t e d the t e s t i m o n y of Dr. 

A l l e n S healy, a p s y c h o l o g i s t , who t e s t i f i e d t h a t he had 

i n t e r v i e w e d M o r r i s on two o c c a s i o n s f o r a p e r i o d of t h r e e 

hours each tim e . 
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As t o M o r r i s ' s i n t e l l e c t u a l f u n c t i o n i n g , he a d m i n i s t e r e d 

the Wechsler A d u l t I n t e l l i g e n c e S c a l e E d i t i o n 3, the Bender-

G e s t a l t w i t h Cantor I n t e r f e r e n c e P r o c e d u r e , and the V i n e l a n d 

I I A d a p t i v e B e h a v i o r S c a l e . He a l s o t e s t i f i e d t h a t he 

i n t e r v i e w e d M o r r i s ' s two s i s t e r s and rev i e w e d a number of 

M o r r i s ' s r e c o r d s , i n c l u d i n g h i s p r i s o n and s c h o o l r e c o r d s . He 

a l s o t e s t i f i e d t h a t he r e v i e w e d p r e v i o u s p s y c h o l o g i c a l r e p o r t s 

and t e s t i n g s , as w e l l as r e c o r d s from the T a y l o r H a r d i n Secure 

M e d i c a l F a c i l i t y . Dr. S h e a l y c o n c l u d e d t h a t M o r r i s was m i l d l y 

m e n t a l l y r e t a r d e d and t h a t he had a f u l l - s c a l e IQ of 50. 

( A t k i n s h e a r i n g R. 17.) He t e s t i f i e d t h a t , c h r o n o l o g i c a l l y , he 

re v i e w e d M o r r i s ' s f i r s t IQ t e s t a d m i n i s t e r e d when M o r r i s was 

s i x years of age, which had r e s u l t e d i n an IQ s c o r e of 73. He 

a l s o noted t h a t he had c o n s i d e r e d an IQ t e s t a d m i n i s t e r e d i n 

1999 by Dr. K i m b e r l y A c k e r s o n , f i n d i n g t h a t M o r r i s had a f u l l 

s c a l e IQ of 53 and t h a t he was m o d e r a t e l y m e n t a l l y r e t a r d e d . 

He t e s t i f i e d t h a t he then c o n s i d e r e d h i s own f i n d i n g s , as w e l l 

as the l a s t t e s t i n g conducted by Dr. Glenn K i n g i n October 

2007, which M o r r i s s c o r e d a f u l l - s c a l e IQ of 41; Dr. K i n g 

c o n c l u d e d t h a t he was m a l i n g e r i n g . 

17 



CR-07-1997 

As t o M o r r i s ' s a d a p t i v e b e h a v i o r , Dr. S h e a l y t e s t i f i e d 

t h a t he f i r s t c o n s i d e r e d the f i n d i n g s of the Alabama 

Department of M e n t a l H e a l t h a f t e r i t had a d m i n i s t e r e d the 

AAMD A d a p t i v e B e h a v i o r S c a l e i n 1999 and had c o n c l u d e d t h a t 

M o r r i s was m o d e r a t e l y r e t a r d e d . He then c o n s i d e r e d the t e s t he 

a d m i n i s t e r e d , c o n c l u d i n g t h a t M o r r i s was s i g n i f i c a n t l y 

i m p a i r e d i n s e v e r a l a r e a s , p a r t i c u l a r l y i n communication. He 

a l s o found t h a t M o r r i s was i m p a i r e d i n d a i l y l i v i n g and 

somewhat i n s o c i a l i z a t i o n . Most r e c e n t l y , M o r r i s was g i v e n an 

a d a p t i v e b e h a v i o r s c a l e by Dr. K i n g , who c o n c l u d e d t h a t M o r r i s 

was f u n c t i o n i n g a t an age of f i v e years and s i x months, but 

Dr. K i n g b e l i e v e d t h a t M o r r i s was m a l i n g e r i n g . A l t h o u g h Dr. 

S h e a l y a l s o c o n c l u d e d t h a t M o r r i s may have been m a l i n g e r i n g , 

he d i s c o u n t e d the importance of t h i s c o n c l u s i o n , because he 

t e s t i f i e d t h a t even the m e n t a l l y r e t a r d e d can m a l i n g e r . 

Moreover, he s t a t e d t h a t because he was i n s p e c i a l e d u c a t i o n 

c l a s s e s as a c h i l d , the i s s u e of m a l i n g e r i n g on the more 

c u r r e n t t e s t s was moot. ( A t k i n s h e a r i n g R. 25). 

Moreover, Dr. S h e a l y concluded, based on a statement by 

the Alabama Department of M e n t a l H e a l t h t h a t the r e p o r t e d 
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h i s t o r y i n f o r m a t i o n on M o r r i s s u g gested t h a t h i s a d a p t i v e 

b e h a v i o r had been i m p a i r e d s i n c e c h i l d h o o d , as w e l l as on 

s c h o o l r e c o r d s , t h a t h i s mental r e t a r d a t i o n had m a n i f e s t e d 

b e f o r e M o r r i s reached age 18. 

At the h e a r i n g , M o r r i s a l s o p r e s e n t e d the t e s t i m o n y of 

one of h i s s i s t e r s as t o h i s a d a p t i v e b e h a v i o r as a c h i l d . She 

t e s t i f i e d t h a t M o r r i s was a slow l e a r n e r and t h a t he c o u l d not 

manage money or h i s m e d i c i n e . She a l s o t e s t i f i e d t h a t he d i d 

not s e p a r a t e c o l o r s b e f o r e d o i n g the wash, d i d not c l e a n w e l l , 

and d i d not p r e p a r e meals. She s t a t e d t h a t he had never l i v e d 

a l o n e t h a t he had never m a r r i e d but had f a t h e r e d two c h i l d r e n . 

The S t a t e p r e s e n t e d the t e s t i m o n y of Wyatt Rhone, a 

p a t i e n t - e d u c a t i o n c o o r d i n a t o r a t T a y l o r H a r d i n Secure M e d i c a l 

F a c i l i t y . He t e s t i f i e d t h a t he had met w i t h M o r r i s s e v e r a l 

t i m e s , b o t h when he was an o u t p a t i e n t and when he was an 

i n p a t i e n t . S p e c i f i c a l l y , he t e s t i f i e d t h a t i n 2006, M o r r i s was 

t r a n s p o r t e d from j a i l t o T a y l o r H a r d i n , where Rhone met w i t h 

him s i x times d u r i n g a f o u r - t o six-week p e r i o d . M o r r i s ' s 

b e g i n n i n g assessment s c o r e was a z e r o , and a t the c o m p l e t i o n 

of the six-week co u r s e , he was s t i l l a s s e s s e d a t z e r o . Rhone 
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t e s t i f i e d t h a t examples of q u e s t i o n s on the t e s t a r e : "[W]ho's 

the head of the c o u r t r o o m [ ? ] " ( A t k i n s h e a r i n g R. 85.) "Who 

r e p r e s e n t s you or t a l k s f o r you i n c o u r t , which of course 

would be your l a w y e r . Who i s i t t h a t ' s a g a i n s t you i n c o u r t , 

which i s the D.A." (Id.) He t e s t i f i e d t h a t he found i t 

d i f f i c u l t t o b e l i e v e t h a t M o r r i s would have s c o r e d a z e r o 

because the q u e s t i o n s concerned v e r y b a s i c knowledge, and on 

c e r t a i n o c c a s i o n s M o r r i s was a b l e t o d i s c u s s f a r more complex 

m a t t e r s ; he gave as an example a d i s c u s s i o n t h e y had had 

c o n c e r n i n g an e p i s o d e of the t e l e v i s i o n show The C r o c o d i l e  

Hunter. 

A p p r o x i m a t e l y 10 t o 11 months l a t e r , when M o r r i s was an 

i n p a t i e n t , Rhone t e s t i f i e d t h a t he met w i t h him f o r 13 30-

minute s e s s i o n s . He gave M o r r i s the same t e s t , and he a g a i n 

s c o r e d z e r o . He a l s o gave M o r r i s a t r u e - f a l s e t e s t c o n t a i n i n g 

10 q u e s t i o n s and M o r r i s s c o r e d a z e r o , which Rhone s t a t e d was 

"a l i t t l e u n u s u a l . " ( A t k i n s h e a r i n g R. 91.) He t e s t i f i e d t h a t 

he a d m i n i s t e r e d the t r u e - f a l s e t e s t a second ti m e , and M o r r i s 

answered one q u e s t i o n c o r r e c t l y . Rhone co n c l u d e d t h a t " [ i ] f he 

was managing t o answer a l l of them wrong, t h a t was an 
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i n d i c a t i o n of an i n t e l l e c t u a l a b i l i t y t o reason t h a t o u t . " 

( A t k i n s h e a r i n g R. 92). Rhone a l s o s t a t e d t h a t M o r r i s 

t y p i c a l l y r e f u s e d t o answer m u l t i p l e - c h o i c e q u e s t i o n s . He 

t e s t i f i e d t h a t he de t e r m i n e d t h a t M o r r i s was m a l i n g e r i n g . 

The S t a t e p r e s e n t e d the t e s t i m o n y of V i c k i Webster, a 

nurse a t the J e f f e r s o n County j a i l , who s t a t e d t h a t she had 

met w i t h M o r r i s a t l e a s t s i x times c o n c e r n i n g h i s m e d i c a l 

c o n d i t i o n s and t r e a t m e n t s w h i l e he was i n c a r c e r a t e d a t the 

j a i l . She t e s t i f i e d t h a t M o r r i s demonstrated f a m i l i a r i t y w i t h 

h i s m e d i c a l c o n d i t i o n s and r e c o u n t e d h i s m e d i c a l h i s t o r y and 

p a s t m e d i c a t i o n s . He was a l s o a b l e t o take advantage of the 

m e d i c a l s e r v i c e s p r o v i d e d i n the j a i l , as w e l l as t o f i l l out 

the w r i t t e n m e d i c a l forms. 

Ned Whitehead t e s t i f i e d f o r the S t a t e t h a t he was 

c u s t o d i a n of the r e c o r d s a t the J e f f e r s o n County j a i l . He 

i d e n t i f i e d a v i s i t o r s l o g t h a t i n d i c a t e d , d e s p i t e M o r r i s ' s 

s t a tement t o Dr. Sh e a l y t h a t he had not seen h i s f a m i l y and 

t h a t they may not know where he i s , t h a t M o r r i s ' s f a m i l y 

members had v i s i t e d him a number of t i m e s . 
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T e r r y Love, of the Alabama P r o b a t i o n and P a r o l e O f f i c e , 

t e s t i f i e d t h a t he had i n t e r v i e w e d M o r r i s p u r s u a n t t o a 

pr e s e n t e n c e i n v e s t i g a t i v e r e p o r t t h a t had been o r d e r e d i n 

2003. M o r r i s p r o v i d e d the i n f o r m a t i o n , such as h i s p a r e n t s ' 

names and the dates t h e y had d i e d , h i s s i b l i n g s ' names, and 

h i s employment h i s t o r y , i n c l u d i n g "lawn s e r v i c e s e l f - e m p l o y e d 

from '92 t o '97, how much he made d o i n g i t , h u s t l i n g , 

gambling, s t e a l i n g , s o l d m a r i j u a n a , a v a r i e t y of t h i n g s he was 

do i n g t o make a l i v i n g . " ( A t k i n s h e a r i n g R. 112) . He a l s o 

p r o v i d e d the names and ages of h i s c h i l d r e n . ( A t k i n s h e a r i n g 

R. 114). 

P h i l l i p R u s s e l l , of the Birmingham P o l i c e Department, 

t e s t i f i e d t h a t he i n t e r v i e w e d M o r r i s on the day a f t e r h i s 

a r r e s t i n the p r e s e n t case. He t e s t i f i e d t h a t M o r r i s gave him 

h i s b r o t h e r ' s , Anthony M o r r i s ' s , name, date of b i r t h , and 

address as h i s own. He s i g n e d h i s statement u s i n g h i s 

b r o t h e r ' s name. 

A h a n d w r i t i n g s p e c i a l i s t , Steven D r e x l e r , t e s t i f i e d f o r 

the S t a t e t h a t M o r r i s gave a number of w r i t i n g samples f o r 

comparison purposes and t h a t he c o u l d determine t h a t the 
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s i g n a t u r e on the s u b m i t t e d c o u r t documents was t h a t of M o r r i s . 

He s t a t e d , however, t h a t the h a n d w r i t i n g i n the t e x t of the 

documents was i n c o n c l u s i v e as t o the a u t h o r . D r e x l e r t e s t i f i e d 

t h a t M o r r i s had attempted t o a l t e r h i s h a n d w r i t i n g i n a number 

of the samples and t h a t " [ i ] n p a r t i c u l a r [ i n ] the extended 

w r i t i n g s where he was w r i t i n g paragraph a f t e r paragraph a f t e r 

p aragraph and m a i n t a i n i n g t h a t a l t e r e d s t y l e , i n my o p i n i o n i t 

would ta k e a g r e a t d e a l of mental f o r t i t u d e t o be a b l e t o 

m a i n t a i n t h a t s t y l e and not r e s o r t back t o your normal 

h a b i t s . " ( A t k i n s h e a r i n g R. 157). Moreover, D r e x l e r c o n c l u d e d 

t h a t the reason he c o u l d not make a d e t e r m i n a t i o n c o n c e r n i n g 

the author of the t e x t of the documents was because the 

"extended w r i t i n g s t a n d a r d p r o v i d e d t o me was not n a t u r a l 

w r i t i n g . And because I am comparing n a t u r a l w r i t i n g t o 

u n n a t u r a l w r i t i n g , my o p i n i o n i s I don't have an o p i n i o n , i t ' s 

i n c o n c l u s i v e . " ( A t k i n s h e a r i n g R. 163). 

F i n a l l y , the S t a t e p r e s e n t e d the t e s t i m o n y of Dr. Glenn 

K i n g , a c l i n i c a l and f o r e n s i c p s y c h o l o g i s t , who i n t e r v i e w e d 

M o r r i s on two o c c a s i o n s a t the J e f f e r s o n County D e t e n t i o n 

F a c i l i t y . He f i r s t spoke w i t h M o r r i s on October 3, 2007 and 
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t e s t i f i e d t h a t i n i t i a l l y M o r r i s i n d i c a t e d t h a t he d i d not know 

h i s S o c i a l S e c u r i t y number or h i s p r i s o n - i d e n t i f i c a t i o n number 

(AIS number). Dr. K i n g t e s t i f i e d t h a t "I've been i n t e r v i e w i n g 

and e v a l u a t i n g death row inmates s i n c e about 1991, both i n 

G e o r g i a and Alabama. And Mr. M o r r i s i s the f i r s t p e rson t h a t ' s 

not known h i s AIS number." ( A t k i n s h e a r i n g R. 176.) He 

i n d i c a t e d t h a t he had no r e l a t i o n s h i p w i t h f a m i l y members and 

t h a t he d i d not know t h e i r b i r t h d a t e s or ages. He i n d i c a t e d 

t h a t a t the time of h i s a r r e s t he was l i v i n g w i t h "some more 

p e o p l e , would not i d e n t i f y them." ( A t k i n s h e a r i n g R. 177.) He 

i n d i c a t e d t h a t he had been i n v o l v e d i n odd j o b s , i n c l u d i n g 

lawn s e r v i c e and s t e e l - m i l l assembly work and t h a t he had a 

d r i v e r ' s l i c e n s e . Dr. K i n g s t a t e d t h a t when asked the f a r t h e s t 

d i s t a n c e he had d r i v e n , he became e v a s i v e . He a l s o found t h a t 

M o r r i s was m a l i n g e r i n g i n h i s answers as t o the c u r r e n t date 

and h i s c u r r e n t l o c a t i o n . Dr. K i n g t e s t i f i e d : 

"His thought p r o c e s s e s were normal i n p r o g r e s s and 
form. And a t the same time , throughout the i n t e r v i e w 
from the e a r l y o n s e t , he was, i n my o p i n i o n , 
somewhat u n c o o p e r a t i v e , m i l d l y h o s t i l e , d i d n ' t want 
t o be t h e r e , c l i p p e d i n h i s answers, f r e q u e n t l y 
e v a s i v e , not answering q u e s t i o n s or f r e q u e n t l y 
s a y i n g 'I don't know' t o t h i n g s . And t h a t ' s how I 
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would d e s c r i b e h i s a f f e c t as w e l l i s t h a t he was 
somewhat i n d i f f e r e n t t o the p r o c e s s and a t o t h e r 
times he was u n c o o p e r a t i v e . " 

( A t k i n s h e a r i n g R. 178.) 

Dr. K i n g t e s t i f i e d t h a t he a d m i n i s t e r e d an IQ t e s t t o 

M o r r i s and t h a t h i s o v e r a l l s c o r e was 41, which p l a c e d him 

"below the l o w e s t one t e n t h of one p e r c e n t of the g e n e r a l 

p o p u l a t i o n . " ( A t k i n s h e a r i n g R. 181-82.) He s t a t e d t h a t "a l o t 

of M o r r i s ' s s c o r e s were i n the t h r e e t o f i v e year o l d range." 

( A t k i n s h e a r i n g R. 182.) Dr. K i n g c o n c l u d e d t h a t M o r r i s was 

" c l e a r l y m a l i n g e r i n g " f o r a number of rea s o n s . ( A t k i n s h e a r i n g 

R. 183.) He no t e d t h a t h i s IQ s c o r e s were " t o t a l l y 

i n c o n s i s t e n t " w i t h h i s " g e n e r a l p r e s e n t a t i o n " d u r i n g the 

i n t e r v i e w , as w e l l as h i s responses and sta t e m e n t s on the 

v i d e o t a p e s made a t the time of the a r r e s t . ( A t k i n s h e a r i n g R. 

182.) Moreover, some of the q u e s t i o n s M o r r i s answered 

i n c o r r e c t l y c o u l d be answered c o r r e c t l y by people who s u f f e r 

from extreme mental r e t a r d a t i o n . As examples, Dr. K i n g noted 

t h a t M o r r i s was shown a p i c t u r e of a c a t w i t h a b a l l and 

s t a t e d t h a t the p i c t u r e showed a c a t w i t h a k i d . He was unable 

t o take f o u r b l o c k s and put them i n the shape of a person 
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a l t h o u g h a p l a t e showed the d e s i g n . Even a f t e r Dr. K i n g 

demonstrated the a p p r o p r i a t e c o n f i g u r a t i o n , M o r r i s was s t i l l 

u n able t o do so. Dr. K i n g a l s o p o i n t e d out the i n c o n s i s t e n c y 

i n M o r r i s ' s i n a b i l i t y t o count a s e r i e s of b l o c k s w h i l e h i s 

achievement t e s t showed t h a t he c o u l d add and s u b t r a c t s i m p l e 

numbers. In the achievement t e s t , M o r r i s was a b l e t o r e a d 

f i l l - i n - t h e - b l a n k q u e s t i o n s but responded w i t h w r i t t e n 

answers t h a t were o b v i o u s l y i n c o r r e c t . M o r r i s was unable t o 

s p e l l s i m p l e words on h i s achievement t e s t ; however, i n 

c o n t r a s t , h i s w r i t t e n r e q u e s t s f o r h e a l t h care c o n s u l t a t i o n s 

c o n t a i n e d m i s s p e l l e d words but were s o p h i s t i c a t e d as t o 

s y n t a x and v o c a b u l a r y . 

As t o a d a p t i v e b e h a v i o r , Dr. K i n g t e s t i f i e d t h a t he 

t e s t e d M o r r i s on the 10 "domains" d e a l i n g w i t h the a b i l i t y t o 

communicate, the a b i l i t y t o use community r e s o u r c e s , and 

f u n c t i o n a l academics. ( A t k i n s h e a r i n g R. 191.) He s t a t e d t h a t 

the range of the s c o r i n g was 1 t o 19, w i t h the average b e i n g 

10. As t o M o r r i s ' s s c o r e s , Dr. K i n g t e s t i f i e d : 

"He s c o r e d a t h r e e or lower on a b s o l u t e l y e v e r y t h i n g 
i n d i c a t i n g t h a t he e s s e n t i a l l y i s n o n f u n c t i o n a l i n 
a l l of these areas meaning he's not a b l e t o 
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communicate, not a b l e t o use community r e s o u r c e s , 
not a b l e t o have any academic a b i l i t i e s , unable t o 
ta k e care of h i m s e l f , has no c o n c e p t i o n r e a l l y of 
h e a l t h and s a f e t y i s s u e s , can't use l e i s u r e 
a c t i v i t i e s , c a n't even take c a r e of h i m s e l f i n terms 
of bathe h i m s e l f , wash h i m s e l f and t h a t s o r t of 
t h i n g , cannot d i r e c t h i m s e l f , and a l s o has no s o c i a l 
r e l a t i o n s h i p s meaning i n almost a l l of these cases 
-- i n f i v e of the s u b t e s t s c o r e s , he s c o r e d one, 
which i s the l o w e s t p o s s i b l e . And h i s i n d i v i d u a l 
answers on some of the items were a l s o a b s u r d . " 

( A t k i n s h e a r i n g R. 192.) Among the answers g i v e n by M o r r i s 

were t h a t he was unable t o answer the te l e p h o n e or t o cut h i s 

meat i n o r d e r t o e a t i t . 

Dr. K i n g a l s o t e s t i f i e d t h a t he a d m i n i s t e r e d a t e s t t o 

M o r r i s s p e c i f i c a l l y d e v i s e d t o determine i f the respondent i s 

m a l i n g e r i n g - - t h e Test of Memory M a l i n g e r i n g . Dr. K i n g found 

t h a t M o r r i s was m a l i n g e r i n g based on h i s s c o r e s on t h a t t e s t . 

He a l s o noted t h a t h i s p r e v i o u s t e s t s c o r e s g i v e n by o t h e r 

a d m i n i s t r a t o r s a l s o i n d i c a t e d t h a t he was m a l i n g e r i n g ; f o r 

example, Dr. K i n g noted t h a t the chances of M o r r i s ' s h a v i n g 

s c o r e d a 0 on a 1 0 - q u e s t i o n t r u e - f a l s e t e s t was 1 i n 4,000. He 

a l s o noted t h a t Dr. Kamal N a g i , a p s y c h i a t r i s t and f o r e n s i c 

examiner a t T a y l o r H a r d i n Secure M e d i c a l F a c i l i t y who had a l s o 

i n t e r v i e w e d M o r r i s , b e l i e v e d t h a t he was m a l i n g e r i n g . 
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U l t i m a t e l y , based on a l l of the i n f o r m a t i o n a v a i l a b l e t o 

him, Dr. K i n g c o n c l u d e d t h a t M o r r i s f u n c t i o n s i n the h i g h 

b o r d e r l i n e t o low average range of i n t e l l e c t u a l a b i l i t y w i t h 

an IQ p o s s i b l y i n the low 80s. He a l s o found t h a t M o r r i s ' s 

a d a p t i v e s k i l l s i n d i c a t e d t h a t he c o u l d d r i v e and t h a t he was 

a b l e t o su p p o r t h i m s e l f by w o r k i n g . Moreover, he noted t h a t 

the IQ t e s t t h a t he was a d m i n i s t e r e d i n f i r s t grade s c o r e d him 

a t 73, " c e r t a i n l y not r e t a r d e d . " ( A t k i n s h e a r i n g R. 202.) Dr. 

K i n g a l s o n oted t h a t he had r e v i e w e d M o r r i s ' s s c h o o l r e c o r d s 

and t h a t t h e r e was no i n d i c a t i o n t h a t M o r r i s was ever i n 

s p e c i a l - e d u c a t i o n c l a s s e s . The c o u r t c o n f i r m e d through the 

a t t o r n e y s t h a t Dr. Sh e a l y had s t a t e d t h a t M o r r i s was i n 

s p e c i a l - e d u c a t i o n c l a s s e s based on i n f o r m a t i o n from M o r r i s or 

f a m i l y members'. ( A t k i n s h e a r i n g R. 204.) Dr. K i n g t e s t i f i e d 

t h a t M o r r i s ' s s c h o o l r e c o r d s i n d i c a t e d t h a t he was a slow 

l e a r n e r , but t h a t he was r a t e d as average i n seventh grade f o r 

p a r t i c i p a t i o n i n c l a s s d i s c u s s i o n s and a c t i v i t i e s ; f u r t h e r , 

a l t h o u g h t h e r e was a p l a c e on the form i n the s c h o o l r e c o r d s 

on which t o i n d i c a t e any h a n d i c a p s , none were i n c l u d e d f o r 

M o r r i s . 
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On c r o s s - e x a m i n a t i o n , Dr. K i n g s t a t e d t h a t he asked 

M o r r i s i f he had a " j a i l h o u s e l a w y e r " a t the J e f f e r s o n County 

j a i l h e l p him f i l l out h i s documents, and M o r r i s responded 

t h a t he d i d not. M o r r i s i n f o r m e d him t h a t when he had been a t 

Homewood, he had someone who had h e l p e d him on o c c a s i o n . Dr. 

K i n g c o n c l u d e d t h a t M o r r i s i s not m e n t a l l y r e t a r d e d . 

Based on the e v i d e n c e p r e s e n t e d a t the h e a r i n g , the t r i a l 

c o u r t found t h a t M o r r i s was not r e t a r d e d . S p e c i f i c a l l y , the 

c o u r t found t h a t , because a l l the examiners b e l i e v e d t h a t 

M o r r i s was m a l i n g e r i n g , t h e y c o u l d not e s t a b l i s h an a c c u r a t e 

IQ s c o r e ; r a t h e r they acknowledged t h a t h i s a c t u a l IQ may be 

h i g h e r than the s c o r e s he had r e c e i v e d through t e s t i n g . He 

a l s o found t h a t M o r r i s was a b l e t o adapt and f u n c t i o n , 

r e f e r e n c i n g h i s a b i l i t y t o s e l l drugs and s t r e e t - s a v v i e s . 

F i n a l l y , he found t h a t t h e r e was no m a n i f e s t a t i o n of 

r e t a r d a t i o n b e f o r e age 18, s t a t i n g t h a t he b e l i e v e d t h a t 

M o r r i s ' s s c h o o l r e c o r d s were more r e l i a b l e than the accounts 

g i v e n by h i s f a m i l y members. 

In the p r e s e n t case, M o r r i s has not proved by a 

preponderance of the e v i d e n c e t h a t he i s m e n t a l l y r e t a r d e d , 
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such t h a t the d e t e r m i n a t i o n by the t r i a l c o u r t , p u r s u a n t t o 

the d i s c r e t i o n v e s t e d i n i t as the f a c t f i n d e r , s h o u l d be 

r e v e r s e d . As t o M o r r i s ' s i n t e l l e c t u a l f u n c t i o n i n g , the e x p e r t s 

a l l found t h a t he was m a l i n g e r i n g . A l t h o u g h Dr. Sh e a l y 

c o n c l u d e d t h a t t h i s f a c t d i d not p r o h i b i t h i s f i n d i n g t h a t 

M o r r i s i s m e n t a l l y r e t a r d e d , Dr. K i n g and Wyatt Rhone b o t h 

found t h a t M o r r i s ' s s p e c i f i c i n s t a n c e s of m a l i n g e r i n g 

i n d i c a t e d t h a t he was not m e n t a l l y r e t a r d e d . The t r i a l c o u r t 

was e n t i t l e d t o weigh the c o n f l i c t i n g t e s t i m o n y of the e x p e r t s 

and e v a l u a t e t h e i r t e s t i m o n y . The c o u r t d i d not exceed i t s 

d i s c r e t i o n i n d o i n g so. 

While the j u r y i s the f a c t f i n d e r i n r e c o n c i l i n g 

c o n f l i c t i n g e x p e r t t e s t i m o n y as t o mental competency a t the 

time of the o f f e n s e , the f o l l o w i n g g u i d e l i n e s are a p p l i c a b l e 

t o the t r i a l c o u r t ' s d e t e r m i n a t i o n as t o c o n f l i c t i n g e x p e r t 

t e s t i m o n y as t o mental r e t a r d a t i o n : 

" ' " O p i n i o n s of e x p e r t s i n the f i e l d of 
mental d i s o r d e r s as t o an accused's s a n i t y 
or i n s a n i t y are of course a d m i s s i b l e and 
c e r t a i n l y s h o u l d be c a r e f u l l y c o n s i d e r e d by 
a j u r y . Such o p i n i o n e v i d e n c e i s not, 
however, c o n c l u s i v e on the j u r y . The 
r e s p o n s i b i l i t y i s upon the j u r y t o weigh 
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a l l the e v i d e n c e , e x p e r t and l a y , 
p e r t a i n i n g t o the i s s u e of the accused's 
mental competency. The weight t o be 
a c c o r d e d a l l such e v i d e n c e i s s o l e l y w i t h i n 
the j u r y ' s p r o v i n c e . They may r e j e c t i t a l l 
even though i t i s w i t h o u t c o n f l i c t . " 

" ' F i t z h u g h v. S t a t e , 35 A l a . App. 18, 26, 43 So. 2d 
831, 838, c e r t . d e n i e d , 253 A l a . 246, 43 So. 2d 839 
(1949), c e r t . d e n i e d , 339 U.S. 986, 70 S.Ct. 1007, 
94 L.Ed. 1388 (1950).... 

II I 

" ' " E x p e r t t e s t i m o n y , even when u n c o n t r a d i c t e d , 
i s not c o n c l u s i v e on the i s s u e of s a n i t y , ... and 
the j u r y may f i n d such t e s t i m o n y a d e q u a t e l y r e b u t t e d 
by the o b s e r v a t i o n s of mere laymen." [ U n i t e d S t a t e s  
v.] Mota, 598 F.2d [995] a t 999 [ ( 5 t h C i r . 1 9 7 9 ) ] . 
See a l s o G r e i d e r v. Duckworth, 701 F.2d 1228, 1234 
(7th C i r . 1983) ("The j u r y c o u l d c r e d i t the 
t e s t i m o n y of l a y w i t n e s s e s over t h a t of an e x p e r t 
w i t n e s s " ) ; U n i t e d S t a t e s v. Emery, 682 F.2d 493, 498 
n. 3 (5th C i r . ) , c e r t . d e n i e d , 459 U.S. 1044, 103 
S.Ct. 465, 74 L.Ed.2d 615 (1982) ("The j u r y can f i n d 
e x p e r t t e s t i m o n y a d e q u a t e l y r e b u t t e d by the 
o b s e r v a t i o n s of laymen"). 

II I 

"'Although "a f a c t f i n d e r need not adhere t o an 
e x p e r t o p i n i o n on incompetency i f t h e r e i s reason t o 
d i s c o u n t i t , " S t r i c k l a n d v. F r a n c i s , 738 F.2d 1542, 
1552 (11th C i r . 1984), "the j u r y cannot a r b i t r a r i l y 
i g n o r e the e x p e r t s i n f a v o r of the o b s e r v a t i o n s of 
laymen," i d . , and must have an " o b j e c t i v e r e a s o n , " 
t o d i s r e g a r d the e x p e r t ' s o p i n i o n which i s r e b u t t e d 
o n l y by l a y t e s t i m o n y . W a l l a c e v. Kemp, 757 F.2d 
1102, 1109 (11th C i r . 1985) . 
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" ' " I n making t h i s judgment [to 
d i s r e g a r d the e x p e r t ' s o p i n i o n ] , the c o u r t 
s h o u l d c o n s i d e r 

"'"(1) the c o r r e c t n e s s or 
adequacy of the f a c t u a l 
assumptions on which the e x p e r t 
o p i n i o n s are based; 

"'"(2) p o s s i b l e b i a s i n the 
e x p e r t s ' a p p r a i s a l of the 
d efendant's c o n d i t i o n ; 

"'"(3) i n c o n s i s t e n c i e s i n 
the e x p e r t s ' t e s t i m o n y , or 
m a t e r i a l v a r i a t i o n s between 
e x p e r t s ; and 

"'"(4) the r e l e v a n c e and 
s t r e n g t h of the c o n t r a r y l a y 
t e s t i m o n y . 

" ' " S t r i c k l a n d , 738 F.2d a t 
1552; Brock [v. U n i t e d S t a t e s , ] 
387 F.2d [254, 258 (5th C i r . 
1967) ] ( q u o t i n g Mims v. U n i t e d  
S t a t e s , 375 F.2d 135, 143-44 (5th 
C i r . 1967)). " 

"'Wallace v. Kemp, 757 F.2d a t 1109.' 

" E l l i s v. S t a t e , 570 So. 2d 744, 751-53 (Ala.Cr.App. 
1990)." 

Dunaway v. S t a t e , 746 So. 2d 1021, 1033 ( A l a . Crim. App. 

1998), a f f i r m e d , 746 So. 2d 1042 ( A l a . 1999), c e r t . d e n i e d , 

529 U.S. 1089 (2000). 
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Moreover, M o r r i s d i d not prove by a preponderance of the 

evi d e n c e t h a t any of the a l l e g e d d e f i c i t s i n h i s a d a p t i v e 

b e h a v i o r t h a t might i n d i c a t e r e t a r d a t i o n had m a n i f e s t e d b e f o r e 

the age of 18. A l t h o u g h h i s s i s t e r s t e s t i f i e d t h a t he c o u l d 

not l i v e a l o n e and t h a t he had always l i v e d w i t h f a m i l y 

members, e v i d e n c e a t the h e a r i n g i n the p r e s e n t e n c e 

i n v e s t i g a t i v e r e p o r t i n d i c a t e d t h a t M o r r i s was l i v i n g w i t h 

another man a t the time of the o f f e n s e . 4 There was a l s o no 

i n d i c a t i o n i n M o r r i s ' s s c h o o l r e c o r d s t h a t he a t t e n d e d 

s p e c i a l - e d u c a t i o n c l a s s e s . A r e v i e w of M o r r i s ' s s c h o o l 

r e c o r d s , c o n t a i n e d i n the r e c o r d on appeal as Defendant's 

E x h i b i t 4, i n d i c a t e s t h a t he was c o n s i d e r e d t o be a slow 

l e a r n e r and was d e s c r i b e d as " m i s c h i e v o u s " i n elementary 

s c h o o l , but was a s s e s s e d an IQ s c o r e of 73. A l t h o u g h he f a i l e d 

c ourses i n 7th and 8th grades, he a l s o made B's, C's, and D's. 

Because the ev i d e n c e was c o n f l i c t i n g and t h e r e f o r e i m p l i c a t e d 

c r e d i b i l i t y and w e i g h i n g c h o i c e s , t h i s d e t e r m i n a t i o n i s b e t t e r 

s u i t e d t o the t r i a l c o u r t . See g e n e r a l l y Ex p a r t e B r i d g e t t , 1 

4 D u r i n g M o r r i s ' s t e s t i m o n y a t t r i a l , he acknowledged t h a t 
he was r e n t i n g from a handicapped man w i t h whom he l i v e d and 
f o r whom he shopped and p r e p a r e d meals. (R. 428-29.) 
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So. 3d 1057, 1063 ( A l a . 2008); Denson v. M i d d l e t o n , 17 A l a . 

App. 266, 267, 84 So. 473, 474 (1919) . There i s no i n d i c a t i o n 

from the e v i d e n c e p r e s e n t e d t h a t the d e t e r m i n a t i o n made by the 

t r i a l c o u r t was improper. 

As t o M o r r i s ' s a d a p t i v e f u n c t i o n i n g , a l t h o u g h t h e r e was 

ev i d e n c e i n d i c a t i n g t h a t M o r r i s was i n c a p a b l e of l i v i n g a l o n e 

and of p e r f o r m i n g c e r t a i n b a s i c t a s k s , t h i s e v i d e n c e came 

g e n e r a l l y from M o r r i s h i m s e l f or h i s s i s t e r s . A l t h o u g h 

M o r r i s ' s s i s t e r t e s t i f i e d t h a t M o r r i s was i n c a p a b l e of t a k i n g 

h i s temperature or t a k i n g m e d i c i n e , the S t a t e p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t M o r r i s sought m e d i c a l a t t e n t i o n i n 

j a i l when needed and a r t i c u l a t e l y r e q u e s t e d h i s m e d i c a t i o n or 

need f o r t r e a t m e n t . 5 The S t a t e a l s o p r e s e n t e d e v i d e n c e t h a t 

M o r r i s had worked and engaged i n drug d e a l i n g and gambling. 

See Smith v. S t a t e , [Ms. 1060427, May 25, 2007] So. 3d a t 

("'More i n s i g h t f u l i n t o Smith's a d a p t i v e b e h a v i o r i s the 

f a c t t h a t Smith was i n v o l v e d i n an i n t e r s t a t e i l l e g a l - d r u g 

5 I t i s a l s o n o t a b l e t h a t a l t h o u g h M o r r i s ' s s i s t e r a l s o 
t e s t i f i e d t h a t he was i n c a p a b l e of c o o k i n g a meal, M o r r i s 
t e s t i f i e d a t t r i a l t h a t he had cooked b r e a k f a s t f o r h i s 
l a n d l o r d and h i m s e l f on the morning of the o f f e n s e . 
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e n t e r p r i s e . ' " ) . There was a l s o e v i d e n c e i n d i c a t i n g t h a t 

M o r r i s worked i n lawn care and i n assembly work. Cf. H o l l a d a y  

v. A l l e n , 555 F. 3d 1346, 1359 (11th C i r . 2009) ( H o l l a d a y ' s 

j o b s i n c l u d e d pumping gas "which he had t o l e a v e because he 

c o u l d not work the cash r e g i s t e r " and a warehouse j o b t h a t he 

l o s t "because o t h e r employees were concerned about h i s 

i n a b i l i t i e s . " ) . The S t a t e p r e s e n t e d f u r t h e r e v i d e n c e 

i n d i c a t i n g t h a t M o r r i s used h i s b r o t h e r ' s name, ad d r e s s , and 

date of b i r t h when he was a r r e s t e d and a g a i n i n a statement t o 

the p o l i c e . See Smith v. Smith, So. 3d a t (Alabama 

Supreme Court c o n s i d e r e d the f a c t t h a t Smith gave a p o l i c e 

o f f i c e r a f a l s e name two days b e f o r e the o f f e n s e as i n d i c a t i n g 

of a l a c k of d e f i c i t s i n h i s a d a p t i v e b e h a v i o r . ) . 

M o r r i s ' s s p e c i f i c arguments r a i s e d on ap p e a l address 

c o n f l i c t s i n the e v i d e n c e , which were p r o p e r l y weighed and 

e v a l u a t e d by the t r i a l c o u r t as the f i n d e r of f a c t . T h e r e f o r e , 

the t r i a l c o u r t d i d no e r r i n d e t e r m i n i n g t h a t M o r r i s i s not 

m e n t a l l y r e t a r d e d f o r purposes of A t k i n s . 
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I I . 

M o r r i s argues t h a t he was i m p r o p e r l y s entenced t o death 

because, he says, the t r i a l c o u r t f a i l e d t o c o n s i d e r and t o 

f i n d the e x i s t e n c e of s e v e r a l n o n s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s , and i t i m p e r m i s s i b l y counted the same 

a g g r a v a t i n g c i r c u m s t a n c e t w i c e . 

A. 

M o r r i s contends t h a t the t r i a l c o u r t i m p r o p e r l y f a i l e d t o 

c o n s i d e r the f o l l o w i n g n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e : t h a t 

he had a low l e v e l of i n t e l l i g e n c e ; t h a t he had a poor 

e d u c a t i o n a l h i s t o r y ; t h a t he s u f f e r e d from p s y c h i a t r i c 

problems; t h a t he had a h i s t o r y of a l c o h o l and drug abuse; 

t h a t he was i n t o x i c a t e d a t the time of the crime; t h a t h i s 

p a r e n t s d i v o r c e d when he was a teenager; t h a t h i s f a t h e r d i e d 

i n a f i r e when he was a teenager and h i s mother d i e d f o u r 

months b e f o r e the crime f o r which he was c o n v i c t e d ; t h a t the 

k i l l i n g of R o c h e s t e r was not p l a n n e d because he b e l i e v e d no 

one was home; t h a t he had adapted t o p r i s o n l i f e ; and t h a t h i s 

s i s t e r asked f o r mercy on h i s b e h a l f . Thus, M o r r i s argues t h a t 

the t r i a l c o u r t ' s f i n d i n g , w i t h o u t e x p l a n a t i o n i n i t s 
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s e n t e n c i n g o r d e r t h a t no n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s 

e x i s t e d was e r r o n e o u s . 

M o r r i s d i d not o b j e c t on t h i s ground a t the t r i a l c o u r t 

l e v e l ; t h e r e f o r e t h i s i s s u e must be a n a l y z e d p u r s u a n t t o the 

p l a i n - e r r o r r u l e . Rule 45A, Ala.R.App.P. 

In Johnson v. S t a t e , [Ms. CR-99-1349, October 2, 2009] 

So. 3d ( A l a . Crim. App. 2009), t h i s C ourt d e t e r m i n e d 

t h a t the t r i a l c o u r t ' s f a i l u r e t o make s p e c i f i c f i n d i n g s as t o 

each n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e i n i t s s e n t e n c i n g 

o r d e r d i d not c o n s t i t u t e p l a i n e r r o r . Moreover, as i n the 

p r e s e n t case, the s e n t e n c i n g o r d e r a d d r e s s e d a l l t h a t was 

r e q u i r e d , a l t h o u g h i t d i d not l i s t or f i n d any n o n s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s . In so h o l d i n g , we wrote: 

'In Ex p 
So. 3d 

"In Ex p a r t e Lewis,[Ms. 1070647, May 29, 2009] 
So. 3d ( A l a . 2009), the Alabama Supreme 

Court quoted C l a r k v. S t a t e , 896 So. 2d 584 ( A l a . 
Crim. App. 2000), c o n c e r n i n g a t r i a l c o u r t ' s duty i n 
c o n s i d e r i n g whether p r o f f e r e d e v i d e n c e c o n s t i t u t e s 

"'"The s e n t e n c i n g o r d e r 
shows t h a t the t r i a l c o u r t 
c o n s i d e r e d a l l of the m i t i g a t i n g 
e v i d e n c e o f f e r e d by C l a r k . The 
t r i a l c o u r t d i d not l i m i t or 
r e s t r i c t C l a r k i n any way as t o 
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the e v i d e n c e he p r e s e n t e d or the 
arguments he made r e g a r d i n g 
m i t i g a t i n g c i r c u m s t a n c e s . In i t s 
s e n t e n c i n g o r d e r , the t r i a l c o u r t 
a d d r e s s e d e a c h s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e l i s t e d i n 
§ 13A-5-51, A l a . Code 1975, and 
i t d e t e rmined t h a t none of those 
c i r c u m s t a n c e s e x i s t e d under the 
ev i d e n c e p r e s e n t e d . A l t h o u g h the 
t r i a l c o u r t d i d not l i s t and make 
f i n d i n g s as t o the e x i s t e n c e or 
n o n e x i s t e n c e of each n o n s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e o f f e r e d 
by C l a r k , as noted above, such a 
l i s t i n g i s not r e q u i r e d , and the 
t r i a l c o u r t ' s not making such 
f i n d i n g s i n d i c a t e s o n l y t h a t the 
t r i a l c o u r t found the o f f e r e d 
e v i d e n c e not t o be m i t i g a t i n g , 
not t h a t the t r i a l c o u r t d i d not 
c o n s i d e r t h i s e v i d e n c e . C l e a r l y , 
the t r i a l c o u r t c o n s i d e r e d 
C l a r k ' s p r o f f e r e d e v i d e n c e of 
m i t i g a t i o n but co n c l u d e d t h a t the 
ev i d e n c e d i d not r i s e t o the 
l e v e l o f a m i t i g a t i n g 
c i r c u m s t a n c e . The t r i a l c o u r t ' s 
f i n d i n g s i n t h i s r e g a r d are 
su p p o r t e d by the r e c o r d . 

"'"Because i t i s c l e a r from a 
re v i e w of the e n t i r e r e c o r d t h a t 
the t r i a l c o u r t u n d e r s t o o d i t s 
duty t o c o n s i d e r a l l the 
m i t i g a t i n g e v i d e n c e p r e s e n t e d by 
C l a r k , t h a t the t r i a l c o u r t d i d 
i n f a c t c o n s i d e r a l l such 
e v i d e n c e , and t h a t the t r i a l 
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c o u r t ' s f i n d i n g s are s u p p o r t e d by 
the e v i d e n c e , we f i n d no e r r o r , 
p l a i n or o t h e r w i s e , i n the t r i a l 
c o u r t ' s f i n d i n g s r e g a r d i n g the 
s t a t u t o r y and n o n s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s . " 

"'896 So. 2d a t 652-53 (emphasis added).' 

" So. 3d a t . 

"Here, i t i s c l e a r t h a t the t r i a l c o u r t 
c o n s i d e r e d a l l of the e v i d e n c e o f f e r e d and made 
pro p e r f i n d i n g s as t o what e v i d e n c e c o n s t i t u t e d 
n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . '"[T]he t r i a l 
c o u r t i s not r e q u i r e d t o s p e c i f y i n i t s s e n t e n c i n g 
o r d e r each i t e m of proposed n o n s t a t u t o r y m i t i g a t i n g 
e v i d e n c e o f f e r e d t h a t i t c o n s i d e r e d and found not t o 
be m i t i g a t i n g . " W i l l i a m s v. S t a t e , 710 So. 2d 1276, 
1347 ( A l a . Crim. App. 1996), a f f ' d , 710 So. 2d 1350 
( A l a . 1997), c e r t . d e n i e d , 524 U.S. 929, 118 S.Ct. 
2325, 141 L.Ed.2d 699 (1998).' Brown v. S t a t e , 11 
So. 3d 866, 932 ( A l a . Crim. App. 2007), a f f i r m e d , Ex  
p a r t e Brown, 11 So. 3d 933 ( A l a . 2008), c e r t . 
d e n i e d , Brown v. Alabama, U.S. , 129 S.Ct. 
2864, 174 L.Ed.2d 582 (2009). 'We have o f t e n s t a t e d 
t h a t " ' [ a ] l t h o u g h the t r i a l c o u r t i s r e q u i r e d t o 
c o n s i d e r a l l m i t i g a t i n g c i r c u m s t a n c e s , the d e c i s i o n 
of whether a p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e i s 
proven and the weight t o be g i v e n i t r e s t s w i t h the 
s e n t e n c e r . ' " Boyd v. S t a t e , 715 So. 2d 825, 840 
( A l a . Crim. App. 1997), a f f ' d , 715 So. 2d 852 ( A l a . 
1998), q u o t i n g W i l l i a m s v. S t a t e , 710 So. 2d 1276, 
1347 ( A l a . Crim. App. 1996), a f f ' d , 710 So. 2d 1350 
( A l a . 1997), c e r t . d e n i e d , 524 U.S. 929, 118 S.Ct. 
2325, 141 L.Ed.2d 699 (1998).' Hodges v. S t a t e , 856 
So. 2d 875, 932 ( A l a . Crim. App. 2001), a f f i r m e d , Ex  
p a r t e Hodges, 856 So. 2d 936 ( A l a . 2003), c e r t . 
d e n i e d , Hodges v. Alabama, 540 U.S. 986, 124 S.Ct. 
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465, 157 L.Ed.2d 379 (2003) ( f i n d i n g t h a t 'a t r i a l 
c o u r t i s not bound t o f i n d as a m i t i g a t i n g 
c i r c u m s t a n c e t h a t a codefendant r e c e i v e d a l e s s e r 
sentence than death. See Johnson v. S t a t e , 820 So. 
2d 842 ( A l a . Crim. App. 2000), a f f ' d , 820 So. 2d 883 
( A l a . 2 0 0 1 ) ' ) . " 

So. 3d a t . 

Here, M o r r i s made no argument a t s e n t e n c i n g c o n c e r n i n g 

the e x i s t e n c e of any n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . In 

f a c t , the o n l y w i t n e s s the defense p r e s e n t e d was M o r r i s ' s 

s i s t e r , who became e m o t i o n a l and was unable t o t e s t i f y . M o r r i s 

d i d not argue the e x i s t e n c e of any of the now c i t e d 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s a t the s e n t e n c i n g 

h e a r i n g . 

"'The t r i a l c o u r t d i d not have an 
o b l i g a t i o n t o i n s t r u c t on a s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e t h a t was not r e l i e d 
upon or argued d u r i n g the p e n a l t y phase. As 
we s t a t e d i n Johnson v. S t a t e , 820 So. 2d 
842, 875 ( A l a . Crim. App. 2000), [ a f f ' d ] , 
820 So. 2d 883 ( A l a . 2001): 

"'"Johnson d i d not p r e s e n t 
any e v i d e n c e a t the p e n a l t y phase 
c o n c e r n i n g t h e s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s 
enumerated i n § 13A-5-51 

" ' "  
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"'"The t r i a l c o u r t ' s 
i n s t r u c t i o n s were c o n s i s t e n t w i t h 
the e v i d e n c e p r e s e n t e d a t the 
p e n a l t y phase; t h e y d i d not 
c o n s t i t u t e p l a i n e r r o r . As we 
s t a t e d i n P r e s s l e y v. S t a t e , 770 
So. 2d 115, 141-42 (Ala.Cr.App. 
1999): 

The t r i a l judge 
had no burden t o 
r e c o g n i z e a s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e 
not p r e s e n t e d by the 
defense, and p r o f f e r i t 
t o the j u r y There 
i s no requi r e m e n t t h a t 
the t r i a l c o u r t r e a d 
the e n t i r e l i s t of 
s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e s t o a j u r y 
where t h e r e was no 
ev i d e n c e o f f e r e d t o 
s u p p o r t e a c h 
c i r c u m s t a n c e . H o l l a d a y  
v. S t a t e , 629 So. 2d 
673, 687 (Ala.Cr.App. 
1992), c e r t . d e n i e d , 
510 U.S. 1171, 114 
S.Ct. 1208, 127 L.Ed.2d 
555 (1994). The t r i a l 
c o u r t ' s i n s t r u c t i o n s 
were s u f f i c i e n t . The 
t r i a l c o u r t d i d not 
commit p l a i n e r r o r by 
n o t s u a s p o n t e 
i n s t r u c t i n g the j u r y on 
a s t a t u t o r y m i t i g a t i n g 
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c i r c u m s t a n c e n o t 
o f f e r e d by P r e s s l e y . " 

"'"See a l s o Burgess v. S t a t e , 723 
So. 2d 742 (Ala.Cr.App. 1997), 
a f f ' d , 723 So. 2d 770 ( A l a . 
1998), c e r t . d e n i e d , 526 U.S. 
1052, 119 S.Ct. 1360, 143 L.Ed.2d 
521 (1999); R i e b e r v. S t a t e , 663 
So. 2d 985 (Ala.Cr.App. 1994), 
a f f ' d , 663 So. 2d 999 ( A l a . ) , 
c e r t . d e n i e d , 516 U.S. 995, 116 
S.Ct. 531, 133 L.Ed.2d 437 
(1995)."' 

" M c G r i f f v. S t a t e , 908 So. 2d 961 a t 1020 A l a . Crim 
App 2 0 0 0 ) ( o p i n i o n on r e t u r n t o remand)." 

Z i e g l e r v. S t a t e , 886 So. 2d 127, 148 ( A l a . Crim. App. 2003), 

c e r t . d e n i e d , 543 U.S. 863 (2003). 

The j u r y was charged as t o e v e r y s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e and charged t h a t i t c o u l d c o n s i d e r any a s p e c t of 

M o r r i s ' s c h a r a c t e r or r e c o r d . See § 13A-5-51 and § 13A-5-52, 

A l a . Code 1975. The t r i a l c o u r t i s not r e q u i r e d t o r e c o g n i z e 

a n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e where no e v i d e n c e was 

p r e s e n t e d a t s e n t e n c i n g as t o i t s e x i s t e n c e , nor was any such 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e argued by M o r r i s as t o 

any impact i t may have i n d e t e r m i n i n g h i s sentence. 
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B. 

M o r r i s argues t h a t the t r i a l judge and the j u r y 

i m p r o p e r l y counted the same a g g r a v a t i n g c i r c u m s t a n c e t w i c e . He 

r e f e r s t o the a g g r a v a t i n g c i r c u m s t a n c e s t h a t the murder was 

committed w h i l e M o r r i s was engaged i n the commission of a 

b u r g l a r y , § 13A-5-49(4), A l a . Code 1975, and t h a t the murder 

was committed when M o r r i s was engaged i n the commission of a 

r o b b e r y , § 13A-5-49(4), A l a . Code 1975. He argues t h a t because 

the same conduct s u p p o r t e d a f i n d i n g of both a g g r a v a t i n g 

c i r c u m s t a n c e s , the t r i a l c o u r t and j u r y s h o u l d have c o n s i d e r e d 

and found o n l y one. 

M o r r i s r a i s e s t h i s c l a i m f o r the f i r s t time on a p p e a l ; 

t h e r e f o r e , t h i s c l a i m must be e v a l u a t e d p u r s u a n t t o the p l a i n -

e r r o r r u l e . See Rule 45A, ala.R.App.P. 

However, t h i s C ourt has p r e v i o u s l y r e c o g n i z e d t h a t i f two 

or more of the c i r c u m s t a n c e s t h a t make the o f f e n s e a c a p i t a l 

o f f e n s e are a l s o a g g r a v a t i n g c i r c u m s t a n c e s under § 13A-5-

4 9 ( 4 ) , A l a . Code 1975, then the t r i a l c o u r t may c o n s i d e r and 

f i n d each of the u n d e r l y i n g o f f e n s e s as an a g g r a v a t i n g 

c i r c u m s t a n c e and so charge the j u r y . 
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In Turner v. S t a t e , 924 So. 2d 737 ( A l a . Crim. App. 

2002), c e r t . d e n i e d , 547 U.S. 1056 (2006), Turner c l a i m e d t h a t 

h i s c o n s t i t u t i o n a l r i g h t s had been v i o l a t e d by the 

c o n s i d e r a t i o n of bot h r o b b e r y and rape, the u n d e r l y i n g 

o f f e n s e s i n h i s c a p i t a l - m u r d e r charge, as two s e p a r a t e 

a g g r a v a t i n g c i r c u m s t a n c e s . T h i s Court found: 

"As we s t a t e d i n Hodges v. S t a t e , 856 So. 2d 875, 
889 ( A l a . Crim. App. 2001), ' I f the a c t i o n s 
committed d u r i n g the course of the murder s u p p o r t 
the f i n d i n g t h a t more then one of the enumerated 
u n d e r l y i n g f e l o n i e s was committed, then a t r i a l 
c o u r t may a p p l y § 13A-5-49(4) more than once.' 
C i t i n g Stewart v. S t a t e , 730 So. 2d 1203 ( A l a . Crim. 
App. 1997), a f f ' d , 730 So. 2d 1246 ( A l a . 1999)." 

924 So. 2d a t 790. 

The c i r c u m s t a n c e s of R o c h e s t e r ' s murder s u p p o r t a f i n d i n g 

t h a t the murder o c c u r r e d d u r i n g a b u r g l a r y and rob b e r y and 

t h a t each a g g r a v a t i n g c i r c u m s t a n c e s h o u l d a p p l y t o M o r r i s ' s 

s e n t e n c i n g . 

C. 

M o r r i s argues t h a t the E i g h t h Amendment t o the U n i t e d 

S t a t e s C o n s t i t u t i o n r e q u i r e s t h a t he be sentenced t o no more 

than l i f e i n p r i s o n w i t h o u t p a r o l e . S p e c i f i c a l l y , M o r r i s 
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contends t h a t because the murder was " e n t i r e l y unplanned and 

g i v e n the w e a l t h of m i t i g a t i n g e v i d e n c e i n Mr. M o r r i s ' s 

background," the a g g r a v a t i n g c i r c u m s t a n c e s were outweighed by 

the m i t i g a t i n g c i r c u m s t a n c e s , and he s h o u l d have been 

sentenced t o l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e . 

M o r r i s r a i s e s t h i s i s s u e f o r the f i r s t time on a p p e a l ; 

t h u s , the p l a i n - e r r o r r u l e a p p l i e s . See Rule 45A, Ala.R.App.P. 

The p r o c e s s of w e i g h i n g the a g g r a v a t i n g c i r c u m s t a n c e s and 

the m i t i g a t i n g c i r c u m s t a n c e s i s addr e s s e d i n § 13A-5-48, A l a . 

Code 1975: 

"The p r o c e s s d e s c r i b e d i n S e c t i o n s 
1 3 A - 5 - 4 6 ( e ) ( 2 ) , 13A-5-46(e)(3) and S e c t i o n 
13A-5-47(e) of w e i g h i n g the a g g r a v a t i n g and 
m i t i g a t i n g c i r c u m s t a n c e s t o determine the sentence 
s h a l l not be d e f i n e d t o mean a mere t a l l y i n g of 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s f o r the 
purpose of n u m e r i c a l comparison. I n s t e a d , i t s h a l l 
be d e f i n e d t o mean a p r o c e s s by which c i r c u m s t a n c e s 
r e l e v a n t t o sentence are m a r s h a l l e d and c o n s i d e r e d 
i n an o r g a n i z e d f a s h i o n f o r the purpose of 
d e t e r m i n i n g whether the p r o p e r sentence i n view of 
a l l the r e l e v a n t c i r c u m s t a n c e s i n an i n d i v i d u a l case 
i s l i f e imprisonment w i t h o u t p a r o l e or d e a t h . " 

The w e i g h i n g p r o c e s s i s b e s t undertaken by the s e n t e n c i n g 

a u t h o r i t y , who has d i r e c t l y h e a r d the evi d e n c e and seen the 
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w i t n e s s e s and t h e r e f o r e can b e t t e r determine what e v i d e n c e 

s h o u l d have the g r e a t e r impact i n d e t e r m i n i n g the p r o p e r 

punishment f o r the c a p i t a l defendant. T h i s p r o c e s s does not 

d e a l w i t h n u m e r i c a l v a l u e s or comparisons. The d e t e r m i n a t i o n 

r e s t s on the s p e c i f i c c i r c u m s t a n c e s of each case. 

"In k e e p i n g w i t h the d i c t a t e s of the U n i t e d 
S t a t e s Supreme Court i n L o c k e t t v. Ohio, 438 U.S. 
586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978), the 
s e n t e n c i n g a u t h o r i t y i n Alabama, the t r i a l judge, 
has u n l i m i t e d d i s c r e t i o n t o c o n s i d e r any p e r c e i v e d 
m i t i g a t i n g c i r c u m s t a n c e s , and he can a s s i g n 
a p p r o p r i a t e weight t o p a r t i c u l a r m i t i g a t i n g 
c i r c u m s t a n c e s . The U n i t e d S t a t e s C o n s t i t u t i o n does 
not r e q u i r e t h a t s p e c i f i c w e i g h t s be a s s i g n e d t o 
d i f f e r e n t a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s . 
Murry v. S t a t e , 455 So. 2d 53 ( A l a . Crim. App. 
1983) , r e v ' d on o t h e r grounds, 455 So. 2d 72 ( A l a . 
1984) . T h e r e f o r e , the t r i a l judge i s f r e e t o 
c o n s i d e r each case i n d i v i d u a l l y and determine 
whether a p a r t i c u l a r a g g r a v a t i n g c i r c u m s t a n c e 
outweighs the m i t i g a t i n g c i r c u m s t a n c e s or v i c e 
v e r s a . Moore v. Balkcom, 716 F. 2d 1511 (11th C i r . 
1983). The d e t e r m i n a t i o n of whether the a g g r a v a t i n g 
c i r c u m s t a n c e s outweigh the m i t i g a t i n g c i r c u m s t a n c e s 
i s not a n u m e r i c a l one, but i n s t e a d i n v o l v e s the 
g r a v i t y of the a g g r a v a t i o n as compared t o the 
m i t i g a t i o n . " 

Ex p a r t e C l i s b y , 456 So. 2d 105, 108-09 ( A l a . 1984), c e r t . 

d e n i e d , C l i s b y v. Alabama, 470 U.S. 1009(1985). 
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Moreover, 

" ' " ' [ w ] h i l e the e x i s t e n c e of an 
a g g r a v a t i n g or m i t i g a t i n g 
c i r c u m s t a n c e i s a f a c t 
s u s c e p t i b l e t o p r o o f under a 
r e a s o n a b l e doubt or preponderance 
s t a n d a r d , see S t a t e v. Dixon, 283 
So. 2d 1, 9 ( F l a . 1973), c e r t . 
d e n i e d , 416 U.S. 943, 94 S.Ct. 
[1950], 40 L.Ed.2d 295 (1974), 
and S t a t e v. Johnson, 298 N.C. 
47, 257 S.E. 2d 597, 617-18 
(1979), the r e l a t i v e w e i g ht i s 
not. The p r o c e s s of w e i g h i n g 
c i r c u m s t a n c e s i s a matter f o r 
judge and j u r y , and, u n l i k e 
f a c t s , i s not s u s c e p t i b l e t o 
p r o o f by e i t h e r p a r t y . ' 

"'"696 F. 2d a t 818. Alabama c o u r t s have 
adopted the E l e v e n t h C i r c u i t ' s r a t i o n a l e . 
See Lawhorn v. S t a t e , 581 So. 2d 1159, 1171 
( A l a . Crim. App. 1990) ('while the 
e x i s t e n c e of an a g g r a v a t i n g or m i t i g a t i n g 
c i r c u m s t a n c e i s a f a c t s u s c e p t i b l e t o 
p r o o f , the r e l a t i v e weight of each i s not; 
the p r o c e s s o f w e i g h i n g , u n l i k e f a c t s , i s 
not s u s c e p t i b l e t o p r o o f by e i t h e r p a r t y ' ) ; 
see a l s o Melson v. S t a t e , 775 So. 2d 857, 
900-901 ( A l a . Crim. App. 1999); M o r r i s o n v.  
S t a t e , 500 So. 2d 36, 45 ( A l a . Crim. App. 
1985). 

"'"Thus, the d e t e r m i n a t i o n whether the 
a g g r a v a t i n g c i r c u m s t a n c e s outweigh the 
m i t i g a t i n g c i r c u m s t a n c e s i s not a f i n d i n g 
of f a c t or an element of the o f f e n s e . " ' " 
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H a r r i s v. S t a t e , 2 So. 3d 880, 905 ( A l a . Crim. App. 2007). 

Here, the t r i a l c o u r t p r o p e r l y weighed the a g g r a v a t i n g 

c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s b e f o r e 

d e t e r m i n i n g M o r r i s ' s sentence. The judge d i d not e r r i n 

d e t e r m i n i n g t h a t the t h r e e a g g r a v a t i n g c i r c u m s t a n c e s t h a t the 

murder was committed d u r i n g the course of a r o b b e r y and a 

b u r g l a r y (§ 13A-5-49(4)) and t h a t M o r r i s had p r e v i o u s l y been 

c o n v i c t e d of a v i o l e n t f e l o n y (§ 13A-5-49(2)) outweighed the 

m i t i g a t i n g c i r c u m s t a n c e s s u r r o u n d i n g h i s c h a r a c t e r and 

background. 

I I I . 

M o r r i s a l l e g e s t h a t the charges a g a i n s t him s h o u l d be 

d i s m i s s e d because, he says, he was d e n i e d h i s c o n s t i t u t i o n a l 

r i g h t t o a speedy t r i a l . M o r r i s argues t h a t the s i x - y e a r gap 

between h i s a r r e s t and h i s f i r s t t r i a l was p r e s u m p t i v e l y 

p r e j u d i c i a l and was caused by the S t a t e ' s n e g l i g e n c e . He 

f u r t h e r contends t h a t he d i d not a c q u i e s c e t o the d e l a y and 

t h a t he was p r e j u d i c e d because the w i t n e s s e s ' memories may 

have been a f f e c t e d ; moreover, c e r t a i n w i t n e s s e s may have 

d i s a p p e a r e d . 

48 



CR-07-1997 

M o r r i s f i r s t r a i s e d t h i s argument i n h i s b r i e f i n h i s 

f i r s t a p p e a l ; t h e r e f o r e , any e r r o r must r i s e t o the l e v e l of 

p l a i n e r r o r . See Rule 45A, Ala.R.App.P. see a l s o Sharp v.  

S t a t e , [Ms. CR-05-2371, August 29, 2008] So. 3d , 

( A l a . Crim. App. 2008). 

The r e c o r d i n d i c a t e s t h a t R o c h e s t e r ' s murder o c c u r r e d on 

Feb r u a r y 25, 1997, and t h a t M o r r i s was a r r e s t e d f o r p u b l i c 

i n t o x i c a t i o n on t h a t same da t e . The a r r e s t w a r r a n t c h a r g i n g 

him w i t h R o c h e s t e r ' s murder was i s s u e d on F e b r u a r y 27, 1997. 

On March 31, 2003, j u r y s e l e c t i o n began i n M o r r i s ' s f i r s t 

t r i a l . 6 Thus, the d e l a y between M o r r i s ' s a r r e s t and h i s t r i a l 

was a p p r o x i m a t e l y 73 months. 

"As the Alabama Supreme Court s t a t e d i n Ex p a r t e  
Walker, 928 So. 2d 259, 263 ( A l a . 2005) : 

"'An accused's r i g h t t o a speedy t r i a l 
i s g u aranteed by the S i x t h Amendment t o the 
U n i t e d S t a t e s C o n s t i t u t i o n and by A r t . I , 
§ 6, of the Alabama C o n s t i t u t i o n , 1901. As 
noted, an e v a l u a t i o n of an accused's 
s p e e d y - t r i a l c l a i m r e q u i r e s us t o b a l a n c e 
the f o u r f a c t o r s the U n i t e d S t a t e s Supreme 

6 T h i s Court may take j u d i c i a l n o t i c e of i t s r e c o r d s i n 
M o r r i s ' s f i r s t a p p e a l . Lee v. S t a t e , [Ms. CR-07-0054, October 
9, 2009] So. 3d , ( A l a . Crim. App. 2009), c i t i n g 
H u l l v. S t a t e , 607 So. 2d 369, 371 ( A l a . Crim. App. 1992). 
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Court s e t f o r t h i n B a r k e r [v. Wingo, 407 
U.S. 514 (1972)]: " [ l ] e n g t h of d e l a y , the 
reason f o r the d e l a y , the defendant's 
a s s e r t i o n of [her] r i g h t , and p r e j u d i c e t o 
the defendant." 407 U.S. a t 530, 92 S.Ct. 
2182 ( f o o t n o t e o m i t t e d ) . See a l s o Ex p a r t e  
C a r r e l l , 565 So. 2d [104] a t 105 [ ( A l a . 
1 9 9 0 ) ] . "A s i n g l e f a c t o r i s not n e c e s s a r i l y 
d e t e r m i n a t i v e , because t h i s i s a ' b a l a n c i n g 
t e s t , i n which the conduct of b o t h the 
p r o s e c u t i o n and the defense are weighed.'" 
Ex p a r t e C l o p t o n , 656 So. 2d [1243] a t 1245 
[ ( A l a . 1985)] ( q u o t i n g B a r k e r , 407 U.S. a t 
530, 92 S.Ct. 2182). We examine each f a c t o r 
i n t u r n . ' 

" ( F o o t n o t e s omitted.) 

"A. Length of d e l a y . As the Ex p a r t e Walker 
c o u r t s t a t e d c o n c e r n i n g the l e n g t h of the d e l a y : 

" ' I n Doggett v. U n i t e d S t a t e s , the 
U n i t e d S t a t e s Supreme Court e x p l a i n e d t h a t 
the f i r s t f a c t o r - l e n g t h of d e l a y - " i s 
a c t u a l l y a double e n q u i r y . " 505 U.S. 647, 
651, 112 S.Ct. 2686, 120 L.Ed.2d 520 
(1992). The f i r s t i n q u i r y under t h i s f a c t o r 
i s whether the l e n g t h of the d e l a y i s 
" ' p r e s u m p t i v e l y p r e j u d i c i a l . ' " 505 U.S. a t 
652, 112 S.Ct. 2686 ( q u o t i n g B a r k e r , 407 
U.S. a t 530-31, 92 S.Ct. 2182). A f i n d i n g 
t h a t the l e n g t h of d e l a y i s p r e s u m p t i v e l y 
p r e j u d i c i a l " t r i g g e r s " an e x a m i n a t i o n of 
the r e m a i n i n g t h r e e B a r k e r f a c t o r s . 505 
U.S. a t 652 n. 1, 112 S.Ct. 2686 ("[A]s the 
term i s used i n t h i s t h r e s h o l d c o n t e x t , 
'presumptive p r e j u d i c e ' does not 
n e c e s s a r i l y i n d i c a t e a s t a t i s t i c a l 
p r o b a b i l i t y of p r e j u d i c e ; i t s i m p l y marks 
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the p o i n t a t which c o u r t s deem the d e l a y 
u n r e a s o n a b l e enough t o t r i g g e r the B a r k e r 
e n q u i r y . " ) . See a l s o Roberson v. S t a t e , 864 
So. 2d 379, 394 ( A l a . Crim. App. 2002). 

" ' I n Alabama, " [ t ] h e l e n g t h of d e l a y 
i s measured from the date of the i n d i c t m e n t 
or the date of the i s s u a n c e of an a r r e s t 
w a r r a n t - - w h i c h e v e r i s e a r l i e r - - t o the date 
of the t r i a l . " Roberson, 864 So. 2d a t 394. 
Cf. § 15-3-7, A l a . Code 1975 ("A 
p r o s e c u t i o n may be commenced w i t h i n the 
meaning of t h i s c h a p t e r by f i n d i n g an 
i n d i c t m e n t , the i s s u i n g of a w a r r a n t or by 
b i n d i n g over the o f f e n d e r . " ) ; Rule 2.1, 
Ala.R.Crim.P. ( " A l l c r i m i n a l p r o c e e d i n g s 
s h a l l be commenced e i t h e r by i n d i c t m e n t or 
by c o m p l a i n t . " ) . The l e n g t h of the d e l a y i n 
t h i s case was a p p r o x i m a t e l y 50 months: 
Walker was i n d i c t e d on January 14, 2000, 
and she p l e a d e d g u i l t y on March 25, 2004. 
See C a r r e l l , 565 So. 2d a t 107 ( c a l c u l a t i n g 
the l e n g t h of d e l a y from defendant's 
i n d i c t m e n t u n t i l h i s p l e a of g u i l t y ) . The 
S t a t e concedes (and b o t h the t r i a l c o u r t 
and the Court of C r i m i n a l Appeals held) 
t h a t the 50-month d e l a y i n Walker's case 
was p r e s u m p t i v e l y p r e j u d i c i a l . ' 

"928 So.2d a t 263-64 ( f o o t n o t e s o m i t t e d ) . " 

B e l i s l e v. S t a t e , 11 So. 3d 256, 271-72 ( A l a . Crim. App. 

2007), a f f i r m e d , 11 So. 3d 323 ( A l a . 2008), c e r t . d e n i e d , 

U.S. , 129 S.Ct. 2865 (2009.) 
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Here, because the d e l a y was 73 months, the d e l a y was 

p r e s u m p t i v e l y p r e j u d i c i a l . A c c o r d i n g l y , we examine the 

r e m a i n i n g f a c t o r s s e t out i n B a r k e r v. Wingo, 407 U.S. 514 

(1972). 

As t o the reasons f o r the d e l a y , " ' [ t ] h e S t a t e has the 

burden of j u s t i f y i n g the d e l a y . ' " Ex p a r t e Anderson, 979 So. 

2d 777, 780 ( A l a . 2007). In the p r e s e n t case, the m a j o r i t y of 

the d e l a y s are a t t r i b u t a b l e t o M o r r i s . M o r r i s was a r r e s t e d on 

Fe b r u a r y 25, 1997, and the c a s e - a c t i o n summary i n c l u d e d i n the 

r e c o r d of M o r r i s ' s f i r s t t r i a l i n d i c a t e s t h a t the case was 

a s s i g n e d t o the o r i g i n a l t r i a l c o u r t i n December 1997. M o r r i s 

was a r r a i g n e d i n January 1998, and the case was s e t f o r t r i a l 

i n May 1998. A number of motions were f i l e d , l a r g e l y by 

defense c o u n s e l , and subpoenas were i s s u e d , and h i s case was 

r e s e t f o r t r i a l on Fe b r u a r y 22, 1999. However, on Feb r u a r y 10, 

1999, M o r r i s f i l e d a motion f o r c o n t i n u a n c e u n t i l a 

p s y c h i a t r i c e v a l u a t i o n c o u l d be completed. The t r i a l c o u r t 

o r d e r e d t h a t M o r r i s be e v a l u a t e d f o r competency t o s t a n d t r i a l 

and mental s t a t e a t the time of the o f f e n s e . Dr. K i m b e r l y 

A c k e r s o n was then a p p o i n t e d by the t r i a l c o u r t , and she 
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examined M o r r i s i n May 1999. He was a g a i n examined f o r the 

same reasons by Dr. Clyde W i l l i a m s . Both e x p e r t s found M o r r i s 

incompetent t o s t a n d t r i a l , but de t e r m i n e d t h a t h i s competency 

c o u l d be r e s t o r e d through competency t r a i n i n g . T h e r e a f t e r , on 

November 11, 1999, 7 the S t a t e f i l e d a motion t o determine 

M o r r i s ' s competency because the t r i a l had been s e t f o r 

December 6, 1999. 

M o r r i s was found incompetent t o s t a n d t r i a l by o r d e r 

d a t e d F e b r u a r y 21, 2001, and r e q u i r e d t o undergo competency 

t r a i n i n g by the Alabama Department of M e n t a l H e a l t h and M e n t a l 

R e t a r d a t i o n a t T a y l o r H a r d i n Secure M e d i c a l F a c i l i t y . M o r r i s 

a t t e n d e d o u t p a t i e n t competency t r a i n i n g s e s s i o n s from March 9, 

2001, u n t i l March 31, 2001. M o r r i s ' s assessment s c o r e s f a i l e d 

t o improve, and on June 22, 2001, Wyatt Rhone f i l e d a 

c o m p e t e n c y - e v a l u a t i o n r e p o r t i n d i c a t i n g t h a t he b e l i e v e d t h a t 

M o r r i s was p u r p o s e f u l l y g i v i n g f a l s e answers and m a l i n g e r i n g ; 

t h e r e f o r e , on November 8, 2001, the S t a t e f i l e d a motion 

r e q u e s t i n g t h a t M o r r i s be p l a c e d i n t o i n p a t i e n t t r e a t m e n t , 

7The c a s e - a c t i o n summary, however, d e s p i t e the date 
stamped on the S t a t e ' s motion, r e f l e c t s t h a t the S t a t e f i l e d 
t h i s motion on November 15, 1999. 
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t r a i n i n g , and e v a l u a t i o n . In t h a t motion, the S t a t e argued 

t h a t the case had been c o n t i n u e d a number of times t o 

determine M o r r i s ' s competency and t h a t t h e r e was s t i l l no 

b a s i s on which t o determine whether M o r r i s had b e n e f i t t e d from 

the t r a i n i n g or whether he was c u r r e n t l y competent t o s t a n d 

t r i a l . Thus, the t r i a l c o u r t o r d e r e d M o r r i s t o be committed t o 

T a y l o r H a r d i n Secure M e d i c a l F a c i l i t y on December 4, 2001, and 

he was committed on December 18, 2001. On January 31, 2002, 

M o r r i s was d i a g n o s e d as competent t o s t a n d t r i a l by Dr. N a g i , 

who a l s o d e t e r m i n e d t h a t M o r r i s had been m a l i n g e r i n g . On J u l y 

26, 2002, the S t a t e a g a i n r e q u e s t e d a competency h e a r i n g , 

which was h e l d on December 9, 2002. M o r r i s was d e termined t o 

be competent on January 15, 2003, and the s t r i k i n g of the 

j u r y began on March 31, 2003. 

Thus, almost f o u r y e a r s of the d e l a y were a t t r i b u t a b l e t o 

d e t e r m i n i n g M o r r i s ' s competency t o s t a n d t r i a l . Moreover, i t 

was c o n c l u d e d t h a t f o r a t l e a s t p a r t of the t r e a t m e n t , he had 

been m a l i n g e r i n g . "'"'Delays o c c a s i o n e d by the defendant or on 

h i s b e h a l f are e x c l u d e d from the l e n g t h of the d e l a y and are 

h e a v i l y counted a g a i n s t the defendant i n a p p l y i n g the 
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b a l a n c i n g t e s t of B a r k e r . ' " ' Ex p a r t e Walker, 928 So. 2d a t 

265 ( A l a . 2005) ( q u o t i n g Zumbado v. S t a t e , 615 So. 2d 1223, 

1234 ( A l a . Crim. App. 1993), q u o t i n g i n t u r n McCallum v.  

S t a t e , 407 So. 2d 865, 868 ( A l a . Crim. App. 1981 ) ) . " Ex p a r t e 

Anderson, 979 So. 2d a t 781. 

"'B a r k e r v. Wingo r e c o g n i z e s 
t h r e e c a t e g o r i e s of reasons f o r 
d e l a y : (1) d e l i b e r a t e d e l a y , (2) 
n e g l i g e n t d e l a y , and (3) 
j u s t i f i e d d e l a y . 407 U.S. a t 531, 
92 S.Ct. 2182. C o u r t s a s s i g n 
d i f f e r e n t weight t o d i f f e r e n t 
reasons f o r d e l a y . D e l i b e r a t e 
d e l a y i s "weighted h e a v i l y " 
a g a i n s t the S t a t e . 407 U.S. a t 
531, 92 S.Ct. 2182, 33 L.Ed.2d 
101. D e l i b e r a t e d e l a y i n c l u d e s an 
"attempt t o d e l a y the t r i a l i n 
o r d e r t o hamper the defense" or 
" ' t o g a i n some t a c t i c a l advantage 
over (defendants) or t o h a r a s s 
them.'" 407 U.S. a t 531 & n. 32, 
92 S.Ct. 2182 ( q u o t i n g U n i t e d  
S t a t e s v. M a r i o n , 404 U.S. 307, 
325, 92 S.Ct. 455, 30 L.Ed.2d 468 
(1971)). N e g l i g e n t d e l a y i s 
we i g h t e d l e s s h e a v i l y a g a i n s t the 
S t a t e than i s d e l i b e r a t e d e l a y . 
B a r k e r , 407 U.S. a t 531, 92 S.Ct. 
2182; Ex p a r t e C a r r e l l , 565 So. 
2d [104,] 108 [ ( A l a . 1 9 9 0 ) ] . 
J u s t i f i e d d e l a y - - w h i c h i n c l u d e s 
such o c c u r r e n c e s as m i s s i n g 
w i t n e s s e s or d e l a y f o r which the 
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d e f e n d a n t i s p r i m a r i l y 
r e s p o n s i b l e - - i s not w e i g h t e d 
a g a i n s t the S t a t e . B a r k e r , 407 
U.S. a t 531, 92 S.Ct. 2182; 
Zumbado v. S t a t e , 615 So. 2d 
1223, 1234 ( A l a . Crim. App. 1993) 
("'Delays o c c a s i o n e d by the 
defendant or on h i s b e h a l f are 
e x c l u d e d from the l e n g t h of d e l a y 
and are h e a v i l y counted a g a i n s t 
the defendant i n a p p l y i n g the 
b a l a n c i n g t e s t of B a r k e r . ' " ) 
( q u o t i n g McCallum v. S t a t e , 407 
So. 2d 865, 868 ( A l a . Crim. App. 
1 9 8 1 ) ) . ' 

" C o n t r a r y t o the a p p e l l a n t ' s a l l e g a t i o n s i n h i s 
b r i e f t o t h i s c o u r t , t h e r e i s not any i n d i c a t i o n 
t h a t the S t a t e d e l i b e r a t e l y or n e g l i g e n t l y d e l a y e d 
the t r i a l i n any way. In f a c t , d u r i n g s e v e r a l 
p r e - t r i a l h e a r i n g s , the S t a t e e x p r e s s e d concern 
about not d e l a y i n g the t r i a l u n n e c e s s a r i l y . Based on 
the r e c o r d b e f o r e us, i t appears t h a t v e r y l i t t l e of 
the d e l a y was a c t u a l l y a t t r i b u t a b l e t o the S t a t e . 
Thus, 'we see no d e l i b e r a t e d e l a y by the S t a t e t o 
enhance i t s own case or t o p r e j u d i c e the d e f e n s e . ' 
I r v i n v. S t a t e , 940 So. 2d 331, 343 ( A l a . Crim. App. 
2005). 

"Some of the d e l a y i n t h i s case was caused by 
n e u t r a l reasons t h a t are not a t t r i b u t a b l e t o e i t h e r 
the S t a t e or the a p p e l l a n t . The i n v e s t i g a t i o n was 
completed, f o r e n s i c a n a l y s i s was performed, 
p s y c h o l o g i c a l t e s t i n g was done, d i s c o v e r y was 
conducted, and numerous e v i d e n t i a r y m a t t e r s were 
r e s o l v e d . N e u t r a l reasons f o r d e l a y do not 
o r d i n a r i l y r e q u i r e a d i s m i s s a l of the case based on 
a v i o l a t i o n of the r i g h t t o a speedy t r i a l . See 
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P i e r s o n v. S t a t e , 677 So. 2d 830, 831 ( A l a . Crim. 
App. 1996). 

" ' ' 

"...Thus, the m a j o r i t y o f the d e l a y was 
j u s t i f i e d d e l a y t h a t was a t t r i b u t a b l e t o 
the a p p e l l a n t and/or t o the t r i a l c o u r t , 
and i t weighs h e a v i l y a g a i n s t the a p p e l l a n t 
r a t h e r than a g a i n s t the S t a t e . " 

Sharp v. S t a t e , [Ms. CR-05-2371, August 29, 2008] So. 3d 

, ( A l a . Crim. App. 2008). 

Because the m a j o r i t y of the d e l a y s were the r e s u l t of 

motions f i l e d by M o r r i s c o n c e r n i n g h i s competency and t h e r e 

was no i n d i c a t i o n of u n j u s t i f i e d d e l a y s or n e g l i g e n c e on t h i s 

ground by the S t a t e , t h i s reason f o r the d e l a y i s not weighed 

a g a i n s t the S t a t e , but r a t h e r a g a i n s t M o r r i s . See B e l i s l e v.  

S t a t e , 11 So. 3d a t 272 ("It appears t h a t the m a j o r i t y of the 

d e l a y s were due t o motions f i l e d by B e l i s l e . ' J u s t i f i e d 

d e l a y - - w h i c h i n c l u d e s such o c c u r r e n c e s as m i s s i n g w i t n e s s e s or 

d e l a y f o r which the defendant i s p r i m a r i l y r e s p o n s i b l e - i s not 

w e i g h t e d a g a i n s t the S t a t e . B a r k e r , 407 U.S. a t 531, 92 S.Ct. 

2182.' Ex p a r t e Walker, 928 So. 2d 259 a t 265 ( A l a . 2005).") 

57 



CR-07-1997 

See a l s o Blackmon v. S t a t e , 7 So. 3d 397, 448 (2005), c e r t . 

d e n i e d , U.S. , 129 S.Ct. 2052 (2009) ("It appears t h a t 

a good p o r t i o n of the d e l a y s were based on motions f i l e d by 

Blackmon."). See a l s o S h a r i f i v. S t a t e , 993 So. 2d 907, 924 

(A l a . Crim. App. 2008), c e r t . d e n i e d , U.S. , 129 S.Ct. 

491 (2008) ("The r e c o r d shows t h a t the c i r c u i t c o u r t took 

e v e r y p r e c a u t i o n t o ensure t h a t S h a r i f i was g r a n t e d a f a i r 

t r i a l . I t i s c l e a r t h a t the m a j o r i t y of the d e l a y s were due t o 

the c o u r t ' s d e s i r e t o make e v e r y r e s o u r c e a v a i l a b l e t o S h a r i f i 

b e f o r e he f a c e d t r i a l on the c a p i t a l c h a r g e . " ) . 

M o r r i s d i d not a s s e r t h i s r i g h t t o a speedy t r i a l u n t i l 

the a p p e a l from h i s f i r s t t r i a l . In B e l i s l e v. S t a t e , 11 

So. 3d a t 272, where B e l i s l e d i d not a s s e r t h i s r i g h t t o a 

speedy t r i a l u n t i l 10 months b e f o r e he was t r i e d , t h i s C ourt 

s t a t e d : 

"'An accused does not waive 
the r i g h t t o a speedy t r i a l 
s i m p l y by f a i l i n g t o a s s e r t i t . 
B a r k e r , 407 U.S. a t 528, 92 S.Ct. 
2182. Even so, c o u r t s a p p l y i n g 
the B a r k e r v. Wingo f a c t o r s are 
t o c o n s i d e r i n the w e i g h i n g 
p r o c e s s whether and when the 
accused a s s e r t s the r i g h t t o a 
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speedy t r i a l , 407 U.S. a t 528-29, 
92 S.Ct. 2182, and not e v e r y 
a s s e r t i o n of the r i g h t t o a 
speedy t r i a l i s w e i g h t e d e q u a l l y . 
Compare K e l l e y v. S t a t e , 568 So. 
2d 405, 410 ( A l a . Crim. App. 
1990) ("Repeated r e q u e s t s f o r a 
speedy t r i a l weigh h e a v i l y i n 
f a v o r of an a c c u s e d . " ) , w i t h 
C l a n c y v. S t a t e , 886 So. 2d 166, 
172 ( A l a . Crim. App. 2003) 
(weighing t h i r d f a c t o r a g a i n s t an 
accused who a s s e r t e d h i s r i g h t t o 
a speedy t r i a l two weeks b e f o r e 
t r i a l , and s t a t i n g : "'The f a c t 
t h a t the a p p e l l a n t d i d not a s s e r t 
h i s r i g h t t o a speedy t r i a l 
sooner "tends t o suggest t h a t he 
e i t h e r a c q u i e s c e d i n the d e l a y s 
or s u f f e r e d o n l y m i n i m a l 
p r e j u d i c e p r i o r t o t h a t date."'") 
( q u o t i n g B e n e f i e l d v. S t a t e , 726 
So. 2d 286, 291 ( A l a . Crim. App. 
1997), a d d i t i o n a l c i t a t i o n s 
o m i t t e d ) , and Brown v. S t a t e , 392 
So. 2d 1248, 1254 ( A l a . Crim. 
App. 1980) (no s p e e d y - t r i a l 
v i o l a t i o n where d e f e n d a n t 
a s s e r t e d h i s r i g h t t o a speedy 
t r i a l t h r e e days b e f o r e t r i a l ) . ' 

"Ex p a r t e Walker, 928 So. 2d a t 265-66." 

Moreover, i n Sharp v. S t a t e , s u p r a , Sharp f a i l e d t o r a i s e 

t h i s i s s u e i n a p r e t r i a l motion f o r a speedy t r i a l . I n s t e a d , 

he r a i s e d t h i s c o n t e n t i o n i n a p o s t t r i a l motion f o r a 
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judgment of a c q u i t t a l . T h i s Court quoted I r v i n v. S t a t e , 940 

So. 2d 331, 343 ( A l a . Crim. App. 2005), s t a t i n g : 

" ' I r v i n f a i l e d t o a s s e r t h i s 
c o n s t i t u t i o n a l r i g h t t o a speedy t r i a l 
below. The r e c o r d c o n t a i n s no motion f o r a 
speedy t r i a l . In B a r k e r v. Wingo, the 
Supreme Court r e c o g n i z e d , " f a i l u r e t o 
a s s e r t the r i g h t w i l l make i t d i f f i c u l t f o r 
a defendant t o prove t h a t he was d e n i e d a 
speedy t r i a l . " 407 U.S. a t 532, 92 S.Ct. 
2182. L i k e w i s e , t h i s C ourt has h e l d : 

" ' " ' S i n c e t h e r e was no e f f o r t on 
the p a r t of the a p p e l l a n t t o 
secure h i s r i g h t t o a speedy 
t r i a l ... he may not complain of 
any d e l a y on a p p e a l . ' Tidmore [v.  
C i t y of Birmingham], 356 So. 2d 
[231,] 233 [ ( A l a . Crim. App. 
1977 ) ] . While a defendant who 
f a i l s t o demand a speedy t r i a l 
does not f o r e v e r waive h i s r i g h t , 
t h i s i s one f a c t o r which must be 
c o n s i d e r e d . " 

" ' B a i l e y v. S t a t e , 375 So. 2d 519, 523 
( A l a . Crim. App. 1979). In Turner v. S t a t e , 
924 So. 2d 737, 748 ( A l a . Crim. App. 2002), 
t h i s C ourt r e c o g n i z e d t h a t the f a i l u r e of 
the defendant t o a s s e r t h i s r i g h t t o a 
speedy t r i a l weighed a g a i n s t a f i n d i n g of 
p l a i n e r r o r r e g a r d i n g t h i s c l a i m . ' " 

So. 3d a t . 
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Because M o r r i s d i d not a s s e r t t h i s r i g h t u n t i l the a p p e a l 

from h i s f i r s t t r i a l , t h i s f a c t o r must weigh a g a i n s t him. 

F i n a l l y , M o r r i s has f a i l e d t o show any p r e j u d i c e as a 

r e s u l t of t h i s d e l a y . He a l l e g e s i n h i s b r i e f on a p p e a l t h a t 

he d i d not a c q u i e s c e t o t h i s d e l a y and t h a t the d e l a y may have 

r e s u l t e d i n d i m i n i s h e d memories of the w i t n e s s e s . He, however, 

does not p r e s e n t any s p e c i f i c example of such a d i m i n i s h e d 

memory. He a l l u d e s t o the f a c t t h a t the paramedic's notes were 

d e s t r o y e d , but t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t t h i s 

i n any way a f f e c t e d her t e s t i m o n y . 

He a l s o c l a i m s t h a t c e r t a i n w i t n e s s e s may have 

d i s a p p e a r e d and s t a t e s t h a t defense c o u n s e l attempted t o 

subpoena t h r e e Huddle House r e s t a u r a n t employees b e f o r e 

M o r r i s ' s f i r s t t r i a l , who c o u l d have t e s t i f i e d t h a t he was 

p r e s e n t t h e r e on the n i g h t of the o f f e n s e . However, even i f 

M o r r i s had been t o the Huddle House r e s t a u r a n t , t h a t does not 

negate h i s commission of the o f f e n s e on the same n i g h t . He 

a l s o s p e c u l a t e s t h a t the p o l i c e o f f i c e r who had guarded the 

door t o R o c h e s t e r ' s house, who c o u l d not be i d e n t i f i e d a t 

t r i a l , may have c o n f i r m e d t h a t R o c h e s t e r ' s dog l e f t the house 
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on the morning f o l l o w i n g the o f f e n s e . Thus, he s p e c u l a t e s t h a t 

the dog c o u l d then have t r a n s f e r r e d the b l o o d t o M o r r i s ' s 

shoe. T h i s p o s s i b l e e v i d e n c e , he c l a i m s , would have r e f u t e d 

the S t a t e ' s e v i d e n c e t h a t the dog d i d not l e a v e the house. 

However, t h i s c l a i m i s c l e a r l y c o n j e c t u r e based on more 

c o n j e c t u r e . 

These c i t e d i n s t a n c e s by M o r r i s are s p e c u l a t i o n and f a i l 

t o show any r e s u l t i n g p r e j u d i c e . Moreover, because the S t a t e 

a c t e d w i t h due d i l i g e n c e i n a t t e m p t i n g t o t i m e l y b r i n g M o r r i s 

t o t r i a l , he has f a i l e d t o meet h i s burden of p r o v i n g 

p r e j u d i c e . "'[W]here the s t a t e pursues the accused " w i t h 

r e a s o n a b l e d i l i g e n c e , " the delay--however l o n g - - g e n e r a l l y i s 

excused u n l e s s the accused demonstrates " s p e c i f i c p r e j u d i c e t o 

h i s d e f e n s e . " Doggett v. U n i t e d S t a t e s , 505 U.S. 648 (1992), 

112 S.Ct. [at] 2686. Thus, when the s t a t e a c t s w i t h r e a s o n a b l e 

d i l i g e n c e i n b r i n g i n g the defendant t o t r i a l , the defendant 

has the burden of p r o v i n g p r e j u d i c e caused by the d e l a y . ' " 

Sharp v. S t a t e , So. 3d a t , q u o t i n g Ex p a r t e Walker, 

928 So. 2d a t 267. " A p p e l l a n t must p o i n t t o s p e c i f i c f a c t s i n 

e v i d e n c e t o s u p p o r t h i s c l a i m . U n i t e d S t a t e s v. Radue, 707 
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F.2d 493, 495 (11th C i r . ) , c e r t . d e n i e d , 464 U.S. 916, 104 

S.Ct. 281, 78 L.Ed.2d 259 (1983) . ' [ S ] p e c u l a t i v e a l l e g a t i o n s , 

such as g e n e r a l a l l e g a t i o n s of l o s s of w i t n e s s e s and f a i l u r e 

of memories, are i n s u f f i c i e n t t o demonstrate the a c t u a l 

p r e j u d i c e . . . . ' U n i t e d S t a t e s v. B u t t s , 524 F.2d 975, 977 (5th 

C i r . 1975), c i t i n g U n i t e d S t a t e s v. McGough, 510 F. 2d 598, 

604 (5th C i r . 1975)." Haywood v. S t a t e , 501 So. 2d 515, 518 

( A l a . Crim. App. 1986). See a l s o Lawson v. S t a t e , 954 So. 2d 

1127, 1134-35 ( A l a . Crim. App. 2006). Because M o r r i s has 

f a i l e d t o show any p r e j u d i c e based on the d e l a y , t h i s f a c t o r 

must be weighed a g a i n s t him. 

A f t e r r e v i e w i n g M o r r i s ' s c l a i m t h a t h i s c o n s t i t u t i o n a l 

r i g h t t o a speedy t r i a l had been v i o l a t e d by the d e l a y between 

h i s a r r e s t and f i r s t t r i a l , and e v a l u a t i n g and w e i g h i n g the 

B a r k e r f a c t o r s , t h e r e was no p l a i n e r r o r on t h i s ground. 

IV. 

M o r r i s argues t h a t h i s c o n v i c t i o n s h o u l d be o v e r t u r n e d 

because the S t a t e was a l l o w e d t o i n t r o d u c e an u n r e l i a b l e 

w i t n e s s i d e n t i f i c a t i o n of him based on an i m p e r m i s s i b l y 

s u g g e s t i v e one-man showup. He a l l e g e s t h a t the i d e n t i f i c a t i o n 
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of him by the paramedic on the morning f o l l o w i n g the o f f e n s e 

was unduly s u g g e s t i v e , was not i n d e p e n d e n t l y r e l i a b l e , and was 

not harmless e r r o r . 

The r e c o r d i n d i c a t e s t h a t , when the paramedic responded 

t o the c a l l a t R o c h e s t e r ' s home, the paramedic i n f o r m e d the 

p o l i c e about the man she had seen e a r l i e r a t t h a t l o c a t i o n who 

had attempted t o g a i n e n t r y i n t o the house and t o l e a r n the 

d e t a i l s of the f i r s t emergency c a l l i n v o l v i n g R u s s e l l . She 

gave them a d e s c r i p t i o n of the man, and when M o r r i s , who 

matched the d e s c r i p t i o n , was seen by an o f f i c e r l a t e r t h a t 

morning i n the area of the o f f e n s e , the paramedic was taken t o 

view and p o s s i b l y i d e n t i f y M o r r i s as t h a t man. 

She t e s t i f i e d t h a t , a t a p p r o x i m a t e l y 9:00 p.m. d u r i n g the 

i n i t i a l emergency c a l l , a f t e r she f i r s t began s p e a k i n g w i t h 

the man, he approached her on the walkway t o the house. As 

they spoke, he attempted t o walk around h e r , but she b l o c k e d 

him. A t t h a t t i m e , t h e y were s t a n d i n g " l i t e r a l l y toe t o t o e . " 

(R. 205.) She e s t i m a t e d t h a t t h e i r f a c e s were l e s s than 24 

i n c h e s a p a r t . (R. 205.) A f t e r he had been i n s t r u c t e d t o l e a v e 

and appeared t o have done so, the paramedic a g a i n saw him when 
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she had stepped down from the back of the ambulance. She 

t e s t i f i e d t h a t he was on the s i d e w a l k w i t h i n 10 f e e t of her 

when he was a g a i n i n s t r u c t e d t o l e a v e . (R. 210-11.) As t o her 

a b i l i t y t o c l e a r l y see the man, she s t a t e d t h a t t h e r e was 

l i g h t i n g from the house, a s t r e e t l i g h t , and l i g h t s from the 

f i r e and rescue v e h i c l e s c a l l e d "scene l i g h t s . " (R. 212.) She 

a l s o t e s t i f i e d t h a t "I'm f a i r l y c e r t a i n t h a t i t was a p r e t t y 

good moon t h a t n i g h t but i t was v e r y c l e a r f o r me t o be a b l e 

t o see him." (R. 212.) 

A f t e r g i v i n g the p o l i c e a d e s c r i p t i o n of the man and the 

c l o t h e s he was we a r i n g d u r i n g her second d i s p a t c h , which 

o c c u r r e d around m i d n i g h t , she was taken t o the l o c a t i o n where 

M o r r i s was a r r e s t e d f o r p u b l i c i n t o x i c a t i o n , between 4:00 and 

5:00 a.m., by p o l i c e c a r . She was asked t o view the man, but 

she t e s t i f i e d t h a t the o f f i c e r s "never s a i d t h a t i t was the 

pers o n or a n y t h i n g l i k e t h a t . " (R. 222.) She s t a t e d t h a t " I 

l o o k e d a t him and r e a l i z e d who he was, I knew who he was." (R. 

222.) She s t a t e d t h a t she r e c o g n i z e d him as the man she had 

c o n f r o n t e d e a r l i e r , b ut t h a t , out of an abundance of c a u t i o n , 

she p l a n n e d on r e q u e s t i n g t h a t the o f f i c e r s o r d e r him t o 

65 



CR-07-1997 

speak. He began t a l k i n g and " f u s s i n g " b e f o r e she c o u l d do so, 

and she t e s t i f i e d t h a t " I knew when I saw him t h a t i t was him, 

but t h a t was j u s t a c o n f i r m a t i o n t o me t h a t i t was him." (R. 

223.) The paramedic s t a t e d t h a t she i d e n t i f i e d the man t o the 

o f f i c e r s and t o l d them t h a t l a c e r a t i o n on the man's f o r e h e a d 

had not been t h e r e e a r l i e r . (R. 223.) She a g a i n i d e n t i f i e d 

M o r r i s a t t r i a l as the man t h a t she had seen on those two 

o c c a s i o n s " w i t h o u t a doubt." (R. 225.) 

In the p r e s e n t case, the one-man showup was conducted 

a p p r o x i m a t e l y f o u r hours a f t e r the paramedics i n f o r m e d the 

p o l i c e about the man who had e a r l i e r been p r e s e n t a t the scene 

of the o f f e n s e , and a p p r o x i m a t e l y seven hours a f t e r she had 

seen him. She was shown o n l y M o r r i s t o i d e n t i f y . 

" I n Ex p a r t e A p p l e t o n , 828 So.2d 894 ( A l a . 2001), 
t h i s Court noted: 

"'"The danger i n h e r e n t i n a one-man 
showup, where a w i t n e s s i s shown a s i n g l e 
s u s p e c t and asked, 'Is t h a t the man?' i s 
t w o f o l d . F i r s t , a one-man showup conveys a 
c l e a r message t h a t 'the p o l i c e s u s p e c t t h i s 
man.' Second, a one-man showup does not 
g i v e the w i t n e s s a c h o i c e of i d e n t i f y i n g 
a nother person as b e i n g the p e r p e t r a t o r of 
the crime charged. Consequently, when a 
one-man showup i s used t o i d e n t i f y the 
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p e r p e t r a t o r of a cr i m e , the r e l i a b i l i t y of 
the w i t n e s s ' s i d e n t i f i c a t i o n i s not put t o 
an o b j e c t i v e t e s t , such as a l i v e or 
p h o t o g r a p h i c l i n e u p , i n which a s i n g l e 
s u s p e c t must be chosen from a group of 
persons p o s s e s s i n g s i m i l a r p h y s i c a l 
c h a r a c t e r i s t i c s . " ' 

"828 So. 2d a t 899-900 ( q u o t i n g Ex p a r t e F r a z i e r , 
729 So. 2d a t 254-55 ( c i t a t i o n s omitted) (emphasis 

o m i t t e d ) ) . " 

Ex p a r t e Wimes, 14 So. 3d 131, 134 ( A l a . 2008). However, 

d e s p i t e the s u s c e p t i b i l i t y t o u n r e l i a b i l i t y a one-man showup 

p r e s e n t s , " ' " i t i s p e r m i t t e d where conducted p r o m p t l y a f t e r 

the commission of a crime or demanded by n e c e s s i t y , emergency, 

or e x i g e n t c i r c u m s t a n c e s . " ' " Gavin v. S t a t e , 891 So. 2d 907, 
959 ( A l a . Crim. App. 2003), c e r t . d e n i e d , 891 So. 2d 998 ( A l a . 

2004), c e r t . d e n i e d , Gavin v. Alabama, 543 U.S. 1123 (2005), 

q u o t i n g Ex p a r t e A p p l e t o n , 828 So. 2d 894, 900 ( A l a . 2001), 

q u o t i n g i n t u r n B r a z e l l v. S t a t e , 369 So. 2d a t 29. 

Moreover, the c l e a r import of e v a l u a t i n g the p r o c e d u r e s 

employed i n p r e t r i a l i d e n t i f i c a t i o n s , as w e l l as 

i d e n t i f i c a t i o n t e s t i m o n y , i s t o determine r e l i a b i l i t y . There 

are two prongs i n v o l v e d i n t h i s e v a l u a t i o n ; the f i r s t 

a d dresses the s u g g e s t i v e n e s s of the i n i t i a l i d e n t i f i c a t i o n . 
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"The second prong of the B r a z e l l f v. S t a t e , 369 
So. 2d 25, 28-29 ( A l a . Crim. App. 1978)] t e s t 
r e q u i r e s us t o address whether the '"procedure found 
t o have been ' u n n e c e s s a r i l y ' or ' i m p e r m i s s i b l y ' 
s u g g e s t i v e was so 'conducive t o i r r e p a r a b l e m i s t a k e n 
i d e n t i f i c a t i o n ' ... or had such a tendency 'to g i v e 
r i s e t o a v e r y s u b s t a n t i a l l i k e l i h o o d of i r r e p a r a b l e 
m i s i d e n t i f i c a t i o n ' ... t h a t a l l o w i n g the w i t n e s s t o 
make an i n - c o u r t i d e n t i f i c a t i o n would be a d e n i a l of 
due p r o c e s s . " ' B r a z e l l , 369 So. 2d a t 28-29 ( q u o t i n g 
U n i t e d S t a t e s ex r e l . Phipps v. F o l l e t t e , 428 F.2d 
912, 914-15 (2d C i r . 1970)). We e v a l u a t e the 
l i k e l i h o o d of m i s i d e n t i f i c a t i o n under the f i v e 
f a c t o r s s e t f o r t h i n N e i l v. B i g g e r s f , 409 U.S. 188, 
93 S.Ct. 375, 94 L.Ed. 2d 401 (1972)]: 

o "'[1] [T]he o p p o r t u n i t y of the w i t n e s s t 
view the c r i m i n a l a t the time of the crime, 
[2] the w i t n e s s ' degree of a t t e n t i o n , [3] 
the a c c u r a c y of the w i t n e s s ' p r i o r 
d e s c r i p t i o n of the c r i m i n a l , [4] the l e v e l 
of c e r t a i n t y demonstrated by the w i t n e s s a t 
the c o n f r o n t a t i o n , and [5] the l e n g t h o f 
time between the crime and the 
c o n f r o n t a t i o n . ' 

"409 U.S. a t 199-200, 93 S.Ct. 375 (emphasis 
o m i t t e d ) . " 

Ex p a r t e Wimes, 14 So. 3d a t 134-35. 

Here, even i f the i n i t i a l showup was unduly s u g g e s t i v e , 

the paramedic's t e s t i m o n y r e v e a l s t h a t the c i r c u m s t a n c e s 

s u r r o u n d i n g her o b s e r v i n g and h e a r i n g M o r r i s s u p p o r t the 

r e l i a b i l i t y of her i d e n t i f i c a t i o n . She t e s t i f i e d t o the 
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d u r a t i o n of the c o n f r o n t a t i o n , her p r o x i m i t y t o M o r r i s d u r i n g 

the c o n f r o n t a t i o n , and the good l i g h t i n g c o n d i t i o n s . Her 

t e s t i m o n y c l e a r l y i n d i c a t e d a h i g h degree of a t t e n t i o n t o him 

due t o her r o l e as a c a r e g i v e r whose r e s p o n s i b i l i t i e s , she 

t e s t i f i e d , i n c l u d e d p r o t e c t i n g the equipment; e s p e c i a l l y i n 

l i g h t of h i s a g g r e s s i v e and u n r u l y b e h a v i o r . She d e s c r i b e d 

M o r r i s as a p p r o x i m a t e l y f i v e f e e t and e i g h t i n c h e s t a l l , 

medium b u i l d , dark complexion, and "not r e a l c l e a n shaven." 

(R. 217-18.) She s t a t e d t h a t he was w e a r i n g a b a s e b a l l cap, a 

s a t e e n j a c k e t , and p o s s i b l y a s w e a t s h i r t . She a l s o d e s c r i b e d 

"what we would now c a l l d e s e r t camo sand, the brown tones of 

the camouflage pants and t e n n i s shoes." (R. 217-18.) F u r t h e r , 

her t e s t i m o n y c o n f i r m s the c e r t a i n t y of t h i s i d e n t i f i c a t i o n . 

F i n a l l y , a l l of these bases of her i d e n t i f i c a t i o n happened 

w i t h i n a p p r o x i m a t e l y seven hours and were p a r t of her s i n g l e 

s h i f t . 

"As t h i s C ourt noted i n O ' D e l l v. S t a t e , 482 So. 
2d 1341 ( A l a . Crim. App. 1985): 

" ' " [ I ] t i s s e t t l e d law t h a t prompt, 
on-the-scene c o n f r o n t a t i o n s are not 
c o n s t i t u t i o n a l l y i m p e r m i s s i b l e , but are 
c o n s i s t e n t w i t h good p o l i c e work." 
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( C i t a t i o n s omitted.) Hobbs v. S t a t e , 401 
So. 2d 276, 279 (Ala.Cr.App. 1981) . A 
prompt on-the-scene i d e n t i f i c a t i o n of a 
s u s p e c t i n c r e a s e s the r e l i a b i l i t y of the 
i d e n t i f i c a t i o n under the f o l l o w i n g 
r a t i o n a l e : 

"'"[T]he p o l i c e a c t i o n i n r e t u r n i n g 
the s u s p e c t t o the v i c i n i t y of the crime 
f o r immediate i d e n t i f i c a t i o n i n 
c i r c u m s t a n c e s such as these f o s t e r s the 
d e s i r a b l e o b j e c t i v e s of f r e s h , a c c u r a t e 
i d e n t i f i c a t i o n which i n some i n s t a n c e s may 
l e a d t o the immediate r e l e a s e of an 
i n n o c e n t s u s p e c t and a t the same time 
enable the p o l i c e t o resume the s e a r c h f o r 
the f l e e i n g c u l p r i t w h i l e the t r a i l i s 
f r e s h . " I d . a t 280, q u o t i n g Bates v. U n i t e d  
S t a t e s , 405 F.2d 1104 (D.C. C i r . 1968).' 

"482 So. 2d a t 1346." 

Gavin v. S t a t e , 891 So. 2d a t 960. 

Here, the f a c t o r s enumerated i n N e i l v. B i g g e r s , 409 U.S. 

188 (1972), a l l s u p p o r t the r e l i a b i l i t y of the paramedic's 

i d e n t i f i c a t i o n of M o r r i s as the man she had c o n f r o n t e d a t the 

scene of the o f f e n s e o n l y hours b e f o r e the murder. Thus, even 

i f the one-man showup had been unduly s u g g e s t i v e , i t d i d not 

t a i n t her i d e n t i f i c a t i o n as i t d i d not i n v i t e an i r r e p a r a b l e 

m i s i d e n t i f i c a t i o n . Ex p a r t e A p p l e t o n , 828 So. 2d a t 900; 

B r a z e l l v. S t a t e , 369 So. 2d 25, 29 ( A l a . Crim. App. 1978). 
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V. 

M o r r i s argues t h a t the t r i a l c o u r t r e p e a t e d l y and 

i m p r o p e r l y admonished him i n f r o n t of the j u r y . He r e f e r s t o 

i n s t a n c e s d u r i n g h i s t e s t i m o n y of c o n v e r s a t i o n s he had had 

w i t h p o l i c e o f f i c e r s when the t r i a l c o u r t admonished him t o 

t e s t i f y o n l y as t o what he and the o f f i c e r d i d r a t h e r than 

what was s a i d . M o r r i s contends t h a t t h i s t e s t i m o n y was not 

he a r s a y because i t was not b e i n g o f f e r e d t o prove the t r u t h of 

the m a t t e r s a s s e r t e d . F u r t h e r , he contends t h a t the t r i a l 

c o u r t ' s a c t i o n s d i m i n i s h e d h i s c r e d i b i l i t y w i t h the j u r y and 

l e f t him unable t o f u l l y p r e s e n t h i s t e s t i m o n y t o the j u r y . 

M o r r i s f a i l e d t o o b j e c t t o any of the s e i n s t a n c e s a t 

t r i a l ; i n f a c t , defense c o u n s e l i n d i c a t e d t h a t he agreed t h a t 

M o r r i s was a t t e m p t i n g t o g i v e h e a r s a y t e s t i m o n y and i n s t r u c t e d 

him a c c o r d i n g l y . T h e r e f o r e , t h i s i s s u e i s t o be a n a l y z e d under 

the p l a i n - e r r o r r u l e . Rule 45A, Ala.R.App.P. 

T h i s t e s t i m o n y by M o r r i s was r e s t r i c t e d as t o what he was 

t o l d by a p o l i c e o f f i c e r as he was r e c o u n t i n g h i s a r r e s t and 

i d e n t i f i c a t i o n by the paramedic. A l l the statements from the 
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o f f i c e r were i n s t r u c t i o n s or i n f o r m a t i o n a l t o M o r r i s t o 

f a c i l i t a t e M o r r i s ' s a r r e s t . 

"Rule 8 0 1 ( c ) , A l a . R. E v i d . , reads: 

"'"Hearsay" i s a statement, o t h e r than one 
made by the d e c l a r a n t w h i l e t e s t i f y i n g a t 
the t r i a l or h e a r i n g , o f f e r e d i n e v i d e n c e 
t o prove the t r u t h of the matter a s s e r t e d . ' 

"Rule 802, A l a . R. E v i d . , p r o v i d e s t h a t 

" ' [ h ] e a r s a y i s not a d m i s s i b l e e x c e p t 
as p r o v i d e d by these r u l e s , or by o t h e r 
r u l e s adopted by the Supreme Court of 
Alabama or by s t a t u t e . ' " 

Ex p a r t e Baker, 906 So. 2d 277, 283 ( A l a . 2004), on remand, 

906 So. 2d 292 ( A l a . Crim. App. 2005). 

The t r i a l c o u r t ' s r e s t r i c t i o n s on M o r r i s ' s t e s t i m o n y 

concerned o u t - o f - c o u r t statements made by a p o l i c e o f f i c e r . 8 

8The t r i a l c o u r t a l s o s t a t e d t h a t i t would not a l l o w 
M o r r i s t o g i v e r e n d i t i o n s of h i s o u t - o f - c o u r t c o n v e r s a t i o n s 
because he would not be a l l o w e d t o "make a speech" but r a t h e r 
must "answer q u e s t i o n s . " (R. 442.) There was no e r r o r i n t h i s 
statement by the t r i a l c o u r t . Hodges v. S t a t e , [Ms. CR-04-
1226, March 23, 2007] So. 3d , ( A l a . Crim. App. 
2007) ( t r i a l c o u n s e l was not i n e f f e c t i v e f o r f a i l i n g t o o b j e c t 
t o the t r i a l c o u r t ' s i n s t r u c t i o n s t o Hodges t o " s t o p making 
s t a t e m e n t s " and " s i m p l y answer the q u e s t i o n s he was asked." 
There was a l s o no m e r i t t o the c l a i m . "Hodges made an 
u n s o l i c i t e d comment t o the p r o s e c u t o r , then asked the c o u r t i f 
he c o u l d make a statement. The t r i a l c o u r t i s v e s t e d w i t h much 
d i s c r e t i o n t o c o n t r o l the p r o c e e d i n g s i n i t s courtroom and t o 
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See g e n e r a l l y Vaughn v. S t a t e , [Ms. CR-08-0485, August 7, 

2009] So. 3d , ( A l a . Crim. App. 2009) ("Testimony 

from O f f i c e r S h u l t z r e g a r d i n g what the v i c t i m t o l d him 

c o n s t i t u t e d hearsay; the nonhearsay p o r t i o n of h i s t e s t i m o n y - -

what he observed when he a r r i v e d a t the s c e n e - - d i d not 

c o n s t i t u t e s u b s t a n t i v e e v i d e n c e n e c e s s a r y t o su p p o r t a 

r e v o c a t i o n of p r o b a t i o n . " ) . Cf. White v. S t a t e , 900 So. 2d 

1249, 1261 ( A l a . Crim. App. 2004) ("His o n l y o b j e c t i o n seems 

t o be t h a t S l a t o n was p e r m i t t e d t o t e s t i f y about hearsay, but 

S l a t o n d i d not t e s t i f y about what Thompson t o l d him, o n l y t h a t 

he met Thompson a t the l o c a t i o n where Newton had t e s t i f i e d she 

met Thompson. ... S l a t o n ' s t e s t i m o n y about what he d i d was not 

h e a r s a y . " ) . 

Even i f t h i s t e s t i m o n y might have been a d m i s s i b l e because 

i t was b e i n g o f f e r e d not " t o prove the t r u t h of whatever f a c t s 

might be s t a t e d , 'but r a t h e r t o e s t a b l i s h the reason f o r 

a c t i o n or conduct by the w i t n e s s , ' " Grayson v. S t a t e , 824 So. 

2d 804, 813 ( A l a . Crim. App. 1999), q u o t i n g Edwards v. S t a t e , 

502 So. 2d 846, 849 ( A l a . Crim. App. 1986), q u o t i n g i n t u r n 

ensure t h a t p r o p e r decorum i s m a i n t a i n e d . " ) . 
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Tucker v. S t a t e , 474 So. 2d 131, 132 ( A l a . Crim. App. 1984), 

r e v ' d on o t h e r grounds, 474 So. 2d 134 ( A l a . 1985), i t s 

o m i s s i o n was h a r m l e s s . M o r r i s was not p r e v e n t e d from or 

r e s t r i c t e d i n t e s t i f y i n g as t o h i s account of the e v e n t s . For 

example, a l t h o u g h , as a r e s u l t of the o b j e c t i o n s he changed 

h i s t e s t i m o n y t o s t a t e t h a t he got out of the p o l i c e c a r f o r 

the paramedic t o l o o k a t him, r a t h e r than t e s t i f y i n g t h a t the 

o f f i c e r t o l d him t o do so, the s u b j e c t matter of the t e s t i m o n y 

remained the same. 

There i s no i n d i c a t i o n i n the r e c o r d t h a t these 

i n s t r u c t i o n s i n any way l i m i t e d M o r r i s ' s t e s t i m o n y . Any e r r o r 

on t h i s b a s i s was ha r m l e s s , and M o r r i s ' s s u b s t a n t i a l r i g h t s 

were not p r o b a b l y a f f e c t e d by these r e s t r i c t i o n s . "No judgment 

may be r e v e r s e d or s e t a s i d e , nor new t r i a l g r a n t e d ... on the 

ground of m i s d i r e c t i o n of the j u r y ... or the improper ... 

r e j e c t i o n of ev i d e n c e ... u n l e s s i n the o p i n i o n of the c o u r t 

t o which the appea l i s taken or a p p l i c a t i o n i s made, a f t e r an 

e x a m i n a t i o n of the e n t i r e cause, i t s h o u l d appear t h a t the 

e r r o r complained of has p r o b a b l y i n j u r i o u s l y a f f e c t e d 

s u b s t a n t i a l r i g h t s of the p a r t i e s . " Rule 45, Ala.R.App.P. See 
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a l s o O.A.C. v. S t a t e , 851 So. 2d 146, 152 ( A l a . Crim. App. 

2002) ( t r i a l c o u r t d i d not e r r o n e o u s l y p r e v e n t a p p e l l a n t from 

t e s t i f y i n g as he " f a i l e d t o make the n e c e s s a r y t h r e s h o l d 

showing t h a t the e v i d e n c e he sought t o i n t r o d u c e was 

s u f f i c i e n t l y p r o b a t i v e w i t h r e s p e c t t o h i s c l a i m e d d efense, so 

as t o t i p the b a l a n c e i n f a v o r of a d m i t t i n g the ev i d e n c e on 

the b a s i s of h i s c o n s t i t u t i o n a l r i g h t t o p r e s e n t a d e f e n s e . " ) ; 

W i l l i a m s v. S t a t e , 531 So. 2d 49 ( A l a . Crim. App. 1988) (any 

e r r o r i n the t r i a l c o u r t ' s l i m i t a t i o n of e x a m i n a t i o n of 

defense w i t n e s s c o n c e r n i n g v i c t i m ' s i n t o x i c a t i o n was 

h a r m l e s s ) ; K i n g v. S t a t e , 929 So. 2d 1032, 1039-40 ( A l a . Crim. 

App. 2005) ( t r i a l c o u r t ' s l i m i t a t i o n of Ki n g ' s c r o s s -

e x a m i n a t i o n of h i s w i f e , i f e r r o r a t a l l , was h a r m l e s s ) . 

We f i n d no p l a i n e r r o r as t o t h i s c l a i m . 

V I . 

M o r r i s argues t h a t the E i g h t h Amendment t o the U n i t e d 

S t a t e s C o n s t i t u t i o n p r o h i b i t s h i s e x e c u t i o n because h i s 

p r e v i o u s t r i a l r e s u l t e d i n a hung j u r y . M o r r i s r a i s e s t h i s 

i s s u e f o r the f i r s t time on a p p e a l ; t h e r e f o r e , i t i s due t o be 

a n a l y z e d under the p l a i n - e r r o r r u l e . Rule 45A, Ala.R.App.P. 
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M o r r i s ' s second t r i a l ended when the t r i a l c o u r t d e c l a r e d 

a m i s t r i a l because the j u r y was unable t o rea c h a v e r d i c t . 

A l t h o u g h M o r r i s contends t h a t t h i s f a c t s h o u l d d i s a l l o w any 

f u t u r e sentence of death as t o the same o f f e n s e , t h e r e i s no 

l e g a l s u p p o r t f o r M o r r i s ' s argument. 

In S t a t e v. Woods, 382 S.C. 153, 676 S.E. 2d 128 (2009), 

Woods's f i r s t t r i a l ended i n a hung j u r y and m i s t r i a l , and he 

was r e t r i e d and sen t e n c e d t o death. In a d d r e s s i n g whether a 

change of venue was a p p r o p r i a t e f o r the second t r i a l based on 

the t r i a l c o u r t ' s h o l d i n g i n the f i r s t t r i a l , the c o u r t 

s t a t e d : 

"A m i s t r i a l i s the e q u i v a l e n t of no t r i a l and 
l e a v e s the cause pending i n the c i r c u i t c o u r t . S t a t e  
v. Smith, 336 S.C. 39, 518 S.E. 2d 294 (Ct. App. 
1999). I t l e a v e s the p a r t i e s 'as though no t r i a l had 
taken p l a c e . ' Grooms v. Zander, 246 S.C. 512, 514, 
144 S.E. 2d 909, 910 (1965) ( r u l i n g s of t r i a l judge 
i n p r o c e e d i n g e n d i n g i n m i s t r i a l r e p r e s e n t no 
b i n d i n g a d j u d i c a t i o n upon the p a r t i e s as the 
m i s t r i a l l e a v e s the p a r t i e s i n s t a t u s quo a n t e ) . A 
c o u r t r u l i n g as t o a d m i s s i b i l i t y and competency of 
t e s t i m o n y d u r i n g a t r i a l which i s l a t e r d e c l a r e d a 
m i s t r i a l r e s u l t s ' i n no b i n d i n g a d j u d i c a t i o n of the 
r i g h t s of the p a r t i e s . ' K e e l s v. P o w e l l , 213 S.C. 
570, 572, 50 S.E. 2d 704, 705 (1948). 

"  
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"Here, the case h a v i n g r e s u l t e d i n a m i s t r i a l , 
i t was a n u l l i t y and t h e r e f o r e began anew when 
c a l l e d a g a i n f o r t r i a l . S t a t e v. M i l l s , 281 S.C. 60, 
314 S.E. 2d 324, c e r t . d e n i e d 469 U.S. 930, 105 
S.Ct. 324, 83 L.Ed. 2d 261 (1984) (when m i s t r i a l 
o c c u r s because of i n a b i l i t y of j u r y t o agree on 
v e r d i c t , i t i s the same as i f no t r i a l took p l a c e ) . " 

382 S.C. a t 157-58, 676 S.E. 2d a t 131. See e.g. S t a t e v. 

Manning, 329 S.C. 1, 495 S.E. 2d 191 (1997) (wherein Manning 

was sentenced t o death f o r murdering a s t a t e t r o o p e r and h i s 

c o n v i c t i o n was r e v e r s e d on a p p e a l , l e a d i n g t o a second t r i a l , 

w hich r e s u l t e d i n a m i s t r i a l because the j u r y c o u l d not r e a c h 

a d e c i s i o n ) ; People v. H o v a r t e r , 44 C a l . 4th 983, 189 P. 3d 

300 ( C a l . 2008) (wherein j u r y was unable t o r e a c h a v e r d i c t 

as t o p e n a l t y i n H o v a r t e r ' s f i r s t t r i a l f o r c a p i t a l murder 

committed d u r i n g a rape and k i d n a p p i n g , r e s u l t i n g i n a 

m i s t r i a l and he was r e t r i e d and c o n v i c t e d and sentenced t o 

d e a t h ) ; Hogan v. S t a t e , 139 P.3d 907, 948-49 (Okla. Crim. App. 

2006) ("Where a c a p i t a l - s t a g e j u r y becomes 'deadlocked' d u r i n g 

i t s d e l i b e r a t i o n s , t h i s i s not an ' a c q u i t t a l ' on the death 

p e n a l t y . Hence the S t a t e can re-pursue the death p e n a l t y i n 

a r e - s e n t e n c i n g or r e t r i a l i n the same case. Thus S a t t a z a h n 

[v. P e n n s y l v a n i a , 537 U.S. 101 (2003)] a p p l i e s the same r u l e 
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t o c a p i t a l - s t a g e 'hung j u r i e s ' t h a t the Court has c o n s i s t e n t l y 

a p p l i e d t o hung j u r i e s i n the g u i l t s t a g e . " ( f o o t n o t e s 

o m i t t e d ) ) . 

The r a t i o n a l e i n Hammond v. S t a t e , 776 So. 2d 884 ( A l a . 

Crim. App. 1998), i n which t h i s C ourt found p l a i n e r r o r i n the 

p r o s e c u t o r ' s comment r e f e r e n c i n g Hammond's p r e v i o u s t r i a l , i s 

a p p l i c a b l e t o t h i s i s s u e : 

"We h o l d t h a t a t the s e n t e n c i n g phase of a 
second or subsequent c a p i t a l murder t r i a l , i t i s 
r e v e r s i b l e e r r o r f o r the p r o s e c u t i o n t o comment on 
the r e s u l t of a defendant's p r e v i o u s t r i a l f o r the 
same o f f e n s e . F r a z i e r v. S t a t e , 632 So. 2d 1002, 
1007 (Ala.Cr.App. 1993). I t does not matter t h a t 
t r i a l c o u n s e l d i d not p r e s e r v e t h i s e r r o r f o r 
rev i e w ; we f i n d the e r r o r t o be p l a i n e r r o r . Rule 
45A, Ala.R.App.P; Tomlin v. S t a t e , 591 So. 2d 550 
(Ala.Cr.App. 1 9 9 1 ) ; F r a z i e r v. S t a t e , s u p r a . T h i s i s 
e s p e c i a l l y so when the p r o s e c u t i o n i n f o r m s the j u r y 
t h a t a p r e v i o u s j u r y recommended, and a p r e v i o u s 
judge imposed, the death p e n a l t y . In d e t e r m i n i n g 
whether Hammond s h o u l d r e c e i v e the death p e n a l t y or 
l i f e imprisonment w i t h o u t p a r o l e , t h i s j u r y was 
aware of how another j u r y had r e s o l v e d t h i s v e r y 
i s s u e - - a d v e r s e l y t o the defendant. I f a j u r o r was 
u n c e r t a i n as t o whether a g g r a v a t i n g c i r c u m s t a n c e s 
e x i s t e d , o r , i f found t o e x i s t , whether t h e y 
outweighed the m i t i g a t i n g c i r c u m s t a n c e s , the 
knowledge t h a t 12 o t h e r people had determined t h a t 
i t d i d c o u l d have swayed the j u r o r ' s v e r d i c t i n 
f a v o r of death. F u r t h e r , the j u r y ' s awareness of 
Hammond's p r e v i o u s death sentence would d i m i n i s h i t s 
sense of r e s p o n s i b i l i t y and m i t i g a t e the s e r i o u s 
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consequences of i t s d e c i s i o n . People v. Hope, 116 
I l l . 2d 265, 274, 508 N.E. 2d 202, 205, 108 I l l . 
Dec. 41, 45 ( I l l . 1986)." 

776 So. 2d a t 892. 

There i s no p r o h i b i t i o n a g a i n s t a death sentence i n a 

second t r i a l where a c a p i t a l defendant's f i r s t t r i a l r e s u l t e d 

i n a m i s t r i a l a t t r i b u t a b l e t o a hung j u r y . In such a 

s i t u a t i o n , a c a p i t a l defendant i s t r i e d anew w i t h a new j u r y . 

The p r e v i o u s j u r y ' s d e t e r m i n a t i o n s are n e i t h e r a t t r i b u t a b l e t o 

nor t o be c o n s i d e r e d by the l a t e r j u r y . Thus, t h e r e was no 

p l a i n e r r o r on t h i s ground. 

V I I . 

M o r r i s argues t h a t h i s sentence c o n t r a v e n e d R i n g v.  

A r i z o n a , 536 U.S. 584 (2002), because the j u r y d i d not 

determine whether he i s m e n t a l l y r e t a r d e d ; the j u r y d i d not 

unanimously f i n d t h a t the a g g r a v a t i n g c i r c u m s t a n c e s e x i s t e d ; 

and the j u r o r s were i n s t r u c t e d t h a t t h e i r v e r d i c t was o n l y a 

recommendation. 

M o r r i s f a i l e d t o r a i s e these i s s u e s a t the t r i a l c o u r t 

l e v e l ; t h e r e f o r e , t h i s i s s u e i s due t o be e v a l u a t e d under the 

p l a i n - e r r o r r u l e . Rule 45A, Ala.R.App.P. 
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I n i t i a l l y , we note t h a t the j u r y ' s f i n d i n g of g u i l t of 

the c a p i t a l o f f e n s e s c o n t a i n i n g , by d e f i n i t i o n , two 

a g g r a v a t i n g c i r c u m s t a n c e s i n d i c a t e s t h a t the j u r y unanimously 

found the e x i s t e n c e of t h e s e two a g g r a v a t i n g c i r c u m s t a n c e s . 

S p e c i f i c a l l y , i n t h i s case, the j u r y unanimously found the 

e x i s t e n c e of the a g g r a v a t i n g c i r c u m s t a n c e s t h a t the murder was 

committed w h i l e M o r r i s was engaged i n the commission of the 

b u r g l a r y and of the r o b b e r y of R o c h e s t e r by f i n d i n g him g u i l t y 

of the c a p i t a l o f f e n s e s of murder d u r i n g a b u r g l a r y and murder 

d u r i n g a robbery. § 13A-5-49(4), A l a . Code 1975; § 13A-5-

40(a)(2) and ( 4 ) , A l a . Code 1975. Furthermore, the t r i a l c o u r t 

i n s t r u c t e d the j u r y t h a t i t c o u l d not v o t e on the death 

p e n a l t y u n l e s s i t found the e x i s t e n c e of a t l e a s t one 

a g g r a v a t i n g c i r c u m s t a n c e . (R. 592.) 

"'The Supreme Court has h e l d , i n numerous cases, 
t h a t the j u r y ' s v e r d i c t f i n d i n g a defendant g u i l t y 
of c a p i t a l murder d u r i n g the g u i l t phase of h i s 
t r i a l , i n d i c a t e d t h a t the j u r y had unanimously found 
a p r o f f e r e d a g g r a v a t i n g c i r c u m s t a n c e i n c l u d e d w i t h i n 
the § 13A-5-40(a), A l a . Code 1975, d e f i n i t i o n of the 
p a r t i c u l a r c a p i t a l - m u r d e r o f f e n s e charged i n the 
i n d i c t m e n t . See, e.g., Ex p a r t e Hodges, 856 So. 2d 
936 ( A l a . 2003); Ex p a r t e Waldrop, 859 So. 2d 1181 
( A l a . 2002); S t a l l w o r t h v. S t a t e , 868 So. 2d 1128 
( A l a . Crim. App. 2001) ( o p i n i o n on r e t u r n t o second 
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remand), c e r t . d e n i e d , 868 So. 2d 1189 ( A l a . 2003). 
But see Ex p a r t e M c G r i f f , 908 So. 2d 1024, 1039 
( A l a . 2004) ( a u t h o r i z i n g p r o s p e c t i v e use of a 
p e n a l t y - p h a s e s p e c i a l i n t e r r o g a t o r y ) . Moreover, i n 
Ex p a r t e McNabb, 887 So. 2d 998 ( A l a . 2004), the 
Supreme Court h e l d t h a t even a nonunanimous 
recommendation of death by the j u r y p r o ved t h a t the 
j u r y , i n c l u d i n g the j u r o r s who v o t e d a g a i n s t the 
recommendation of death, had unanimously found the 
e x i s t e n c e of a p r o f f e r e d a g g r a v a t i n g c i r c u m s t a n c e , 
even though the c i r c u m s t a n c e was not i n c l u d e d w i t h i n 
the d e f i n i t i o n of the p a r t i c u l a r c a p i t a l - m u r d e r 
o f f e n s e charged i n the i n d i c t m e n t , because the t r i a l 
c o u r t had s p e c i f i c a l l y i n s t r u c t e d the j u r y t h a t i t 
c o u l d not pro c e e d t o a vot e on whether t o impose the 
death p e n a l t y u n l e s s i t had a l r e a d y unanimously 
agreed t h a t the a g g r a v a t i n g c i r c u m s t a n c e e x i s t e d . 
Because the j u r y recommended by a vote of 10-2 t h a t 
Lewis be sentenced t o death, i t i s c l e a r t h a t i t 
unanimously found the e x i s t e n c e of a t l e a s t one 
a g g r a v a t i n g c i r c u m s t a n c e . ' " 

S h a r i f i v. S t a t e , 993 So. 2d 907, 940-41 ( A l a . Crim. App. 

2008), c e r t . d e n i e d , U.S. , 129 S.Ct. 491 (2008), 

q u o t i n g Lewis v. S t a t e , [Ms. CR-03-0480, A p r i l 28, 2006] 

So. 2d , ( A l a . Crim. App. 2006). See Newton v. S t a t e , 

[Ms. CR-05-1517, October 2, 2009] So. 3d , ( A l a . 

Crim. App. 2009) ("'"We note t h a t R i n g r e q u i r e s o n l y t h a t the 

j u r y unanimously f i n d the e x i s t e n c e of an a g g r a v a t i n g 

c i r c u m s t a n c e i n o r d e r t o make the defendant 

d e a t h - e l i g i b l e . " ' " ) . 
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Thus, i t i s c l e a r t h a t the j u r y unanimously found the 

e x i s t e n c e of two a g g r a v a t i n g c i r c u m s t a n c e s . T h e r e f o r e , t h e r e 

was no v i o l a t i o n of R i n g v. A r i z o n a , s u p r a . 

Moreover, as M o r r i s concedes, Alabama does not r e q u i r e 

t h a t a j u r y i n a c a p i t a l case make a d e t e r m i n a t i o n of whether 

the defendant was m e n t a l l y r e t a r d e d . " [ N ] o t h i n g i n A t k i n s v.  

V i r g i n i a , 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 

(2002), or i n Ex p a r t e P e r k i n s , 851 So. 2d 453 ( A l a . 2002), 

r e q u i r e s a j u r y d e t e r m i n a t i o n of mental r e t a r d a t i o n . " 

Beckworth v. S t a t e , 946 So. 2d 490, 510 ( A l a . Crim. App. 

2005). 

As t o M o r r i s ' s c l a i m t h a t the t r i a l c o u r t v i o l a t e d R i n g 

v. A r i z o n a , s u p r a , by i m p r o p e r l y i n s t r u c t i n g the j u r y t h a t i t s 

s e n t e n c i n g d e c i s i o n was o n l y a recommendation, t h i s i s s u e has 

p r e v i o u s l y been d e c i d e d a d v e r s e l y t o M o r r i s . In Smith v. 

S t a t e , [Ms. CR-97-1258, January 16, 2009] So. 3d ( A l a . 

Crim. App. 2000) ( o p i n i o n on r e t u r n t o f o r t h remand), t h i s 

C o urt s t a t e d : 

"We a d d r e s s e d t h i s same i s s u e i n Duke v. S t a t e , 
889 So. 2d 1, 43 ( A l a . Crim. App. 2002), v a c a t e d on 
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o t h e r grounds, 544 U.S. 901, 
L.Ed.2d 270 (2005), and s t a t e d : 

125 S.Ct. 1588, 161 
L.Ed.2d 270 

"'Duke a l s o argues t h a t R i n g [v.  
A r i z o n a , 536 U.S. 584 (2002),] r e q u i r e s 
p e n a l t y - p h a s e r e l i e f when the j u r y i s t o l d 
t h a t i t s v e r d i c t i s " a d v i s o r y " or me r e l y a 
"recommendation." C o n t r a r y t o Duke's 
c o n t e n t i o n , R i n g does not address the 
a d v i s o r y n a t u r e of a j u r y ' s s e n t e n c i n g 
recommendation. Duke's j u r y was p r o p e r l y 
i n f o r m e d t h a t under Alabama law, i t s 
v e r d i c t was an a d v i s o r y one. See § 
13A-5-46, A l a . Code 1975. Thus, the j u r y 
was not m i s l e d r e g a r d i n g i t s r o l e i n the 
s e n t e n c i n g d e c i s i o n . See C a l d w e l l v.  
M i s s i s s i p p i , 472 U.S. 320, 328-29, 105 
S.Ct. 2633, 86 L.Ed.2d 231 (1985); Ex p a r t e  
T a y l o r , 666 So. 2d 73, 88 ( A l a . 1995), 
c e r t . d e n i e d , 516 U.S. 1120, 116 S.Ct. 928, 
133 L.Ed.2d 856 (1996).' 

"See a l s o I r v i n v. S t a t e , 940 So. 2d 331 ( A l a . Crim. 
App. 2005)." 

So. 3d a t ( f o o t n o t e o m i t t e d ) . 

T h e r e f o r e , M o r r i s ' s s e n t e n c i n g d i d not v i o l a t e R i n g v. 

A r i z o n a , s u p r a . 

V I I I . 

M o r r i s argues t h a t the t r i a l c o u r t i m p r o p e r l y i n s t r u c t e d 

the j u r y c o n c e r n i n g i t s c o n s i d e r a t i o n of the a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s . S p e c i f i c a l l y , M o r r i s contends t h a t 
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the t r i a l c o u r t e r r e d by f a i l i n g t o i n s t r u c t the j u r y t h a t i t 

was r e q u i r e d t o unanimously f i n d the e x i s t e n c e of a t l e a s t one 

p a r t i c u l a r a g g r a v a t i n g c i r c u m s t a n c e and t h a t i t d i d not have 

t o be unanimous i n i t s d e c i s i o n as t o the m i t i g a t i n g 

c i r c u m s t a n c e s . Moreover, M o r r i s a l l e g e s t h a t the t r i a l c o u r t 

f a i l e d t o i n s t r u c t the j u r y t h a t i t must recommend a sentence 

of l i f e imprisonment w i t h o u t p a r o l e i f i t found t h a t the 

a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s 

were of e q u a l w e i g h t . 

These i s s u e s are b e i n g r a i s e d f o r the f i r s t time on 

a p p e a l ; and t h e r e f o r e , t h e y must be e v a l u a t e d under the p l a i n -

e r r o r r u l e . Rule 45A, Ala.R.App.P. 

However, because the j u r y unanimously found beyond a 

re a s o n a b l e doubt d u r i n g the g u i l t stage t h a t M o r r i s committed 

a murder d u r i n g the course of a b u r g l a r y and d u r i n g the course 

of a robbery, the j u r y unanimously found d u r i n g the p e n a l t y 

phase the a g g r a v a t i n g c i r c u m s t a n c e s c o n t a i n e d i n these 

o f f e n s e s . As t h i s C ourt s t a t e d i n Newton v. S t a t e , s u p r a , when 

Newton argued t h a t the t r i a l c o u r t had v i o l a t e d h i s E i g h t h and 

F o u r t e e n t h Amendment r i g h t s by f a i l i n g t o i n s t r u c t the j u r y 
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t h a t i t had t o be unanimous as t o i t s f i n d i n g s c o n c e r n i n g 

a g g r a v a t i n g c i r c u m s t a n c e s : 

"We addressed and r e j e c t e d a s i m i l a r argument i n 
Blackmon v. S t a t e , 7 So. 3d 397, 432-33 ( A l a . Crim. 
App. 2005), as f o l l o w s : 

"'Blackmon a l s o argues t h a t her death 
sentence v i o l a t e s R i n g because the j u r y was 
not i n s t r u c t e d t h a t i t had t o unanimously 
determine the e x i s t e n c e of the a g g r a v a t i n g 
c i r c u m s t a n c e and the weight t h a t s h o u l d be 
a s s i g n e d t o t h a t a g g r a v a t i n g c i r c u m s t a n c e . 
A g a i n , i n Duke we s t a t e d : 

"'"We note t h a t R i n g 
r e q u i r e s o n l y t h a t the j u r y 
unanimously f i n d the e x i s t e n c e of 
an a g g r a v a t i n g c i r c u m s t a n c e i n 
o r d e r t o make the defendant 
d e a t h - e l i g i b l e . Alabama law does 
not r e q u i r e t h a t the j u r y ' s 
a d v i s o r y v e r d i c t be unanimous 
b e f o r e i t can recommend death. 
See § 1 3 A - 5 - 4 6 ( f ) , A l a . Code 
1975. N o t h i n g i n R i n g s u p p o r t s 
Duke's c l a i m the j u r y ' s a d v i s o r y 
v e r d i c t be unanimous." Duke, 88 9 
So. 2d a t 43 n. 4.' 

"Du r i n g the g u i l t phase of the t r i a l , the j u r y 
unanimously found beyond a r e a s o n a b l e doubt t h a t 
Newton committed a murder d u r i n g the course of 
committing a rob b e r y . 'The j u r y ' s unanimous f i n d i n g 
of one a g g r a v a t i n g c i r c u m s t a n c e i s s u f f i c i e n t t o 
s a t i s f y R i n g . ' Ex p a r t e McNabb, 887 So. 2d 998, 1006 
( A l a . 2004). T h e r e f o r e , Newton's argument i s w i t h o u t 
m e r i t . " 
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So. 3d a t . 

T h i s Court a l s o a d d r e s s e d Newton's c l a i m t h a t h i s 

c o n s t i t u t i o n a l r i g h t s had been v i o l a t e d by the t r i a l c o u r t ' s 

f a i l u r e t o i n s t r u c t the j u r y t h a t i t d i d not have t o be 

unanimous i n i t s d e c i s i o n as t o the m i t i g a t i n g c i r c u m s t a n c e s . 

In f i n d i n g no p l a i n e r r o r on t h i s ground, the Court s t a t e d : 

"We ad d r e s s e d a s i m i l a r argument i n Smith v. S t a t e , 
795 So. 2d 788, 835-36 ( A l a . Crim. App. 2000), as 
f o l l o w s : 

"'Smith a l s o argues t h a t the t r i a l 
c o u r t ' s f a i l u r e t o i n s t r u c t the j u r y t h a t 
i t s f i n d i n g as t o m i t i g a t i n g c i r c u m s t a n c e s 
d i d not have t o be unanimous, i m p l i e d t h a t 
the m i t i g a t i n g c i r c u m s t a n c e s had t o be 
unanimous. There was no o b j e c t i o n r a i s e d a t 
t r i a l c o n c e r n i n g the c o u r t ' s f a i l u r e t o 
i n s t r u c t t h a t the j u r y ' s f i n d i n g d i d not 
have t o be unanimous. We r e v i e w t h i s i s s u e 
f o r p l a i n e r r o r . Rule 45A, A l a . R.App. P. 

"'A r e v i e w of the j u r y ' s i n s t r u c t i o n 
on m i t i g a t i n g c i r c u m s t a n c e s does not 
r e f l e c t t h a t the t r i a l c o u r t i n s t r u c t e d the 
j u r y t h a t i t s d e c i s i o n t h a t e v i d e n c e was 
m i t i g a t i n g had t o be unanimous. The t r i a l 
c o u r t i n s t r u c t e d t h a t j u r y i n accordance 
w i t h the Alabama Proposed P a t t e r n J u r y 
I n s t r u c t i o n s f o r Use i n the G u i l t Stage of 
C a p i t a l Cases T r i e d Under A c t No. 81-178. 

"'As we r e c e n t l y s t a t e d i n H a l l v.  
S t a t e , 820 So.2d 113 (Ala.Cr.App. 1999) : 
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" ' " T h i s Court a d d r e s s e d i 
s i m i l a r i s s u e i n Freeman v, 
O - l . 4 - ^ n n C S t a t e , 776 So. 2d 160 
(Ala.Cr.App. 1999) : 

"'"'Freeman a l s o 
contends t h a t the t r i a l 
c o u r t e r r e d by f a i l i n g 
t o i n s t r u c t the j u r y 
t h a t i t s f i n d i n g s as t o 
m i t i g a t i n g 
c i r c u m s t a n c e s d i d not 
have t o be unanimous. 
In f a i l i n g t o so 
i n s t r u c t the j u r y , he 
says, the t r i a l c o u r t 
i m p l i e d t h a t the j u r o r s 
had t o unanimously 
agree b e f o r e t h e y c o u l d 
f i n d the e x i s t e n c e of a 
m i t i g a t i n g 
c i r c u m s t a n c e . Freeman 
d i d not o b j e c t a t t r i a l 
t o the t r i a l c o u r t ' s 
i n s t r u c t i o n s t o the 
j u r y c o n c e r n i n g 
m i t i g a t i n g 
c i r c u m s t a n c e s ; 
t h e r e f o r e , we w i l l 
r e v i e w t h i s c l a i m under 
the p l a i n e r r o r r u l e . 
Rule [45A,] A l a . R.App. 
P.' 

"'"We have r e v i e w e d the 
t r i a l c o u r t ' s i n s t r u c t i o n s t o the 
j u r y ; we f i n d n o t h i n g i n the 
i n s t r u c t i o n s t h a t would have 
suggested t o the j u r o r s , or g i v e n 
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them the i m p r e s s i o n , t h a t t h e i r 
f i n d i n g s c o n c e r n i n g the e x i s t e n c e 
of m i t i g a t i n g c i r c u m s t a n c e s had 
to be unanimous. See C o r a l v.  
S t a t e , 628 So. 2d 954, 985 
(Ala.Cr.App. 1992), a f f ' d , 628 
So. 2d 1004 ( A l a . 1993), c e r t . 
d e n i e d , 511 U.S. 1012, 114 S.Ct. 
1387, 128 L.Ed.2d 61 (1994); 
Windsor v. S t a t e , 683 So. 2d 1027 
(Ala.Cr.App. 1994), a f f ' d , 683 
So.2d 1042 ( A l a . 1996), c e r t . 
d e n i e d , 520 U.S. 1171, 117 S.Ct. 
1438, 137 L.Ed.2d 545 (1997)."'" 

So. 3d a t . 

In the p r e s e n t case, a r e v i e w of the t r i a l c o u r t ' s 

i n s t r u c t i o n s t o the j u r y c o n c e r n i n g i t s duty i n f i n d i n g 

m i t i g a t i n g c i r c u m s t a n c e s r e v e a l s t h a t t h e r e i s no " r e a s o n a b l e 

l i k e l i h o o d or p r o b a b i l i t y " t h a t the j u r o r s might have b e l i e v e d 

t h a t they were r e q u i r e d t o unanimously f i n d the e x i s t e n c e of 

any p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e . Thus, t h e r e was no 

e r r o r . 

M o r r i s a l s o c l a i m s t h a t the t r i a l c o u r t ' s i n s t r u c t i o n 

f a i l e d t o charge the j u r y t h a t i f i t found t h a t the weight of 

the a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s 

was e q u a l , i t must recommend a sentence of l i f e imprisonment 
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w i t h o u t the p o s s i b i l i t y of p a r o l e . However, the i n s t r u c t i o n s 

g i v e n by the t r i a l c o u r t i n the p r e s e n t case were e s s e n t i a l l y 

i d e n t i c a l t o those g i v e n i n Ex p a r t e McNabb, 887 So. 2d 998, 

1001 ( A l a . 2004), i n which t h e y were found t o be h a r m l e s s . In 

d i s c u s s i n g McNabb d e c i s i o n , t h i s c o u r t has w r i t t e n : 

"The Alabama Supreme Court a d d r e s s e d t h i s i s s u e 
i n Ex p a r t e McNabb, 887 So. 2d 998 ( A l a . 2004). In 
t h a t case, the t r i a l c o u r t i n s t r u c t e d the j u r y as 
f o l l o w s d u r i n g the s e n t e n c i n g phase of the t r i a l : 

" ' [ I ] f , a f t e r a f u l l and f a i r 
c o n s i d e r a t i o n of a l l of the e v i d e n c e i n the 
case, you are c o n v i n c e d beyond a r e a s o n a b l e 
doubt t h a t a t l e a s t one a g g r a v a t i n g 
c i r c u m s t a n c e does e x i s t and you are 
c o n v i n c e d t h a t the a g g r a v a t i n g c i r c u m s t a n c e 
outweighs the m i t i g a t i n g c i r c u m s t a n c e s , 
then your v e r d i c t would be: "We, the j u r y , 
recommend t h a t the defendant be p u n i s h e d by 
d e a t h , and the v o t e i s as f o l l o w s " 
However, i f a f t e r a f u l l and f a i r 
c o n s i d e r a t i o n of a l l of the e v i d e n c e i n 
t h i s case, you determine t h a t the 
m i t i g a t i n g c i r c u m s t a n c e s outweigh any 
a g g r a v a t i n g c i r c u m s t a n c e or c i r c u m s t a n c e s 
t h a t e x i s t , or you are not c o n v i n c e d beyond 
a r e a s o n a b l e doubt t h a t a t l e a s t one 
a g g r a v a t i n g c i r c u m s t a n c e does e x i s t , your 
v e r d i c t s h o u l d be t o recommend the 
punishment of l i f e imprisonment w i t h o u t 
p a r o l e ' 

"McNabb, 887 So. 2d a t 1001. Thus, j u s t as i n t h i s 
case, the language used i n i n s t r u c t i n g the j u r y i n 
McNabb d i d not s p e c i f i c a l l y i n s t r u c t the j u r y on 
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what t o do i f the a g g r a v a t i n g c i r c u m s t a n c e s and 
m i t i g a t i n g c i r c u m s t a n c e s were i n b a l a n c e . 

"The Alabama Supreme Co u r t h e l d t h a t a l t h o u g h 
the t r i a l c o u r t d i d not i n s t r u c t the j u r y as t o what 
t o do when the m i t i g a t i n g c i r c u m s t a n c e s and the 
a g g r a v a t i n g c i r c u m s t a n c e s were i n b a l a n c e , 'the j u r y 
[ i n McNabb] was not i n v i t e d t o recommend a sentence 
of death w i t h o u t f i n d i n g any a g g r a v a t i n g 
c i r c u m s t a n c e . ' I d . a t 1004. The Supreme Court then 
h e l d t h a t , i n c o n s i d e r i n g the j u r y charge i n i t s 
e n t i r e t y , i t c o u l d not conclude t h a t 'the e r r o r 
" s e r i o u s l y a f f e c t [ e d ] the f a i r n e s s , i n t e g r i t y or 
p u b l i c r e p u t a t i o n of [these] j u d i c i a l p r o c e e d i n g s , " 
Ex p a r t e D a v i s , 718 So. 2d a t 1173-74, so as t o 
r e q u i r e a r e v e r s a l of the se n t e n c e . ' McNabb, 887 
So.2d a t 1004." 

S a l e v. S t a t e , 8 So. 3d 330, 349 ( A l a . Crim. App. 2008), c e r t . 

d e n i e d , 8 So. 3d 352 ( A l a . 2008), c e r t . d e n i e d , U.S. , 

129 S.Ct. 2062 (2009). 

Here, a r e v i e w of the complete i n s t r u c t i o n s g i v e n by the 

t r i a l c o u r t r e v e a l s t h a t t h e r e i s no i n d i c a t i o n t h a t the 

f a i r n e s s of the s e n t e n c i n g p r o c e e d i n g s was i n any way 

a f f e c t e d . The j u r y was i n f o r m e d as t o i t s r o l e i n w e i g h i n g i t s 

f i n d i n g s as t o the a g g r a v a t i n g c i r c u m s t a n c e s and the 

m i t i g a t i n g c i r c u m s t a n c e s . Thus, t h e r e was no p l a i n e r r o r as t o 

t h i s i s s u e . 
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IX. 

M o r r i s argues t h a t the p r o s e c u t o r made improper 

statements i n h i s opening and c l o s i n g arguments, i n v i o l a t i o n 

of h i s F i f t h , S i x t h , E i g h t h , and F o u r t e e n t h Amendment r i g h t s . 

M o r r i s f a i l e d t o o b j e c t t o any of these a l l e g e d improper 

remarks a t t r i a l ; t h e r e f o r e , any e r r o r must r i s e t o the l e v e l 

of p l a i n e r r o r . Rule 45A, Ala.R.App.P. 

A. 

M o r r i s contends t h a t the p r o s e c u t o r i m p r o p e r l y p r e j u d i c e d 

him i n f r o n t of the j u r y by making the f o l l o w i n g argument 

c o n c e r n i n g c o n f l i c t i n g e v i d e n c e between c e r t a i n S t a t e ' s 

w i t n e s s e s and the e v i d e n c e o f f e r e d by the defense: 

" I f you b e l i e v e the defense and you b e l i e v e 
A l f o n z o M o r r i s you must a l s o b e l i e v e two a d d i t i o n a l 
t h i n g s . You must b e l i e v e t h a t O f f i c e r Smith and 
O f f i c e r S h i r l e y Jackson c o n s p i r e d t o swap those 
c i g a r e t t e s somehow and t h a t t h e y l i e d t o you, b o t h 
of them, on the s t a n d . " 

(R. 516.) 

T h i s comment by the p r o s e c u t o r was merely r e f e r r i n g t o 

c e r t a i n c o n f l i c t s i n the e v i d e n c e o f f e r e d by the S t a t e and the 

e v i d e n c e o f f e r e d by the defense. The o f f i c e r s r e f e r r e d t o 
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t e s t i f i e d t h a t a c i g a r e t t e found a t the scene of the o f f e n s e 

c o n t a i n e d M o r r i s ' s DNA. M o r r i s t e s t i f i e d t h a t a t the time of 

h i s a r r e s t the a r r e s t i n g o f f i c e r took a c i g a r e t t e from him 

t h a t M o r r i s had had i n h i s mouth. M o r r i s t e s t i f i e d t h a t "the 

o n l y c i g a r e t t e t h a t had my DNA on i t i s the c i g a r e t t e he took 

out of my mouth -- I mean, out of my pocket what I had i n my 

mouth a t the time of the a r r e s t . " (R. 446.) 

"The p r o s e c u t o r p r o p e r l y argued t o the j u r y e v i d e n c e 
t h a t c o n t r a d i c t e d t h a t d efense. The p r o s e c u t o r has 
a r i g h t t o p r e s e n t h i s i m p r e s s i o n s from the 
ev i d e n c e . See T a y l o r v. S t a t e , 666 So. 2d 36, 64 
(A l a . C r . A p p . ) , remanded on o t h e r grounds, o p i n i o n 
extended and a f f ' d on r e t u r n t o remand, 666 So.2d 71 
(Ala.Cr.App. 1994), a f f ' d , 666 So. 2d 73 ( A l a . 
1995), c e r t . d e n i e d , 516 U.S. 1120, 116 S.Ct. 928, 
133 L.Ed.2d 856 (1996). The p r o s e c u t o r may comment 
on p r o p e r i n f e r e n c e s t o be drawn from the e v i d e n c e 
and may draw c o n c l u s i o n s based on h i s or her own 
r e a s o n i n g . I d . " 

Gamble v. S t a t e , 791 So. 2d 409, 431 ( A l a . Crim. App. 2000). 

See Ferguson v. S t a t e , 814 So. 2d 925,946-47 ( A l a . Crim. App. 

2000), a f f i r m e d , 814 So. 2d 970 ( A l a . 2001), c e r t . d e n i e d , 

535 U.S. 907 (2002) ( h o l d i n g t h a t p r o s e c u t o r can draw 

i n f e r e n c e s and d e d u c t i o n s from the e v i d e n c e a l t h o u g h Ferguson 

argued t h a t p r o s e c u t o r i m p r o p e r l y " ' o f f e r e d a d v i c e on how t o 
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e v a l u a t e Ferguson's statements t o p o l i c e , which c o n t r a d i c t e d 

the t e s t i m o n y of h i s codefendant on the q u e s t i o n of 

[Ferguson's] r o l e i n the s h o o t i n g s ' " ) . 

The p r o s e c u t o r p r o p e r l y argued h i s case t o the j u r y , 

i n c l u d i n g r e f e r e n c i n g the ev i d e n c e p r e s e n t e d t h a t c o n t r a d i c t e d 

t h a t of the defense. 

B. 

M o r r i s a l l e g e s t h a t the p r o s e c u t o r i m p r o p e r l y t o l d the 

j u r y t h a t defense c o u n s e l ' s argument showed t h a t M o r r i s was 

l y i n g . S p e c i f i c a l l y , M o r r i s contends t h a t , a f t e r defense 

c o u n s e l had argued t h a t whoever committed the murder d i d not 

i n t e n d t o do so, the p r o s e c u t o r i m p r o p e r l y commented t h a t the 

defense was a l l e g i n g c o n t r a d i c t o r y t h e o r i e s : t h a t M o r r i s d i d 

not commit the o f f e n s e and t h a t he committed the o f f e n s e but 

d i d not mean t o commit i t . M o r r i s argues t h a t t h i s comment 

suggests t h a t defense c o u n s e l ' s remarks were s u b s t a n t i v e 

e v i d e n c e and was an attempt by the S t a t e t o l e s s e n i t s burden 

of p r o o f . 

T h i s argument by the p r o s e c u t o r , however, was a 

l e g i t i m a t e comment on M o r r i s ' s t h e o r i e s of defense. 
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"'"Argument by the p r o s e c u t i o n c o n c e r n i n g o m i s s i o n s and 

i n c o n s i s t e n c i e s i n the the defendant's v e r s i o n of the case i s 

not improper."'" W h i t t v. S t a t e , 733 So. 2d 463, 482 ( A l a . 

Crim. App. 1998), q u o t i n g Mosely v. S t a t e , 628 So. 2d 1041, 

1042 ( A l a . Crim. App. 1993), q u o t i n g i n t u r n S a l t e r v. S t a t e , 

578 So. 2d 1092, 1096 ( A l a . Crim. App. 1990), c e r t . d e n i e d , 

578 So. 2d 1097 ( A l a . 1991). "The p r o s e c u t o r ' s argument 

r e g a r d i n g the defense's t h e o r y was a f a i r and l e g i t i m a t e 

comment on the e v i d e n c e and a f a i r response t o the argument of 

the d e f e n s e . " W h i t t v. S t a t e , 733 So. 2d a t 483. See Minor v.  

S t a t e , 914 So. 2d 372 ( A l a . Crim. App. 2004) ( p r o s e c u t o r ' s 

comments d u r i n g r e b u t t a l c l o s i n g argument of g u i l t phase of 

c a p i t a l t r i a l d i d not i m p e r m i s s i b l y s h i f t the burden of p r o o f 

but was a l e g i t i m a t e comment on the l a c k of e v i d e n c e t o 

sup p o r t Minor's t h e o r y of d e f e n s e ) ; Reeves v. S t a t e , 807 So. 

2d 18 ( A l a . Crim. App. 2000) ( p r o s e c u t o r ' s comment d u r i n g 

r e b u t t a l c l o s i n g argument a t g u i l t phase d i d not s p o t l i g h t 

d efense's s t r a t e g y and argue t h a t the e v i d e n c e d i d not su p p o r t 

defense's t h e o r y t h a t the r o b b e r y was a "'mere 

a f t e r t h o u g h t ' " ) . Here, the comment by the p r o s e c u t o r was an 
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a p p r o p r i a t e response t o M o r r i s ' s arguments. B u t l e r v. S t a t e , 

781 So. 2d 994, 1004 ( A l a . Crim. App. 2000). 

C. 

M o r r i s argues t h a t the p r o s e c u t o r i m p r o p e r l y t o l d the 

j u r y t h a t i t was i t s "oa t h " t o c o n v i c t M o r r i s . M o r r i s r e f e r s 

t o an e x h o r t a t i o n made by one of the p r o s e c u t o r s a t the c l o s e 

of h i s g u i l t - p h a s e argument, a r g u i n g t o the j u r y t h a t i t was 

i t s o a t h t o h o l d M o r r i s r e s p o n s i b l e f o r t h i s b r u t a l murder. 

" ' G e n e r a l l y , the p r o s e c u t o r i s i n e r r o r by 
e x h o r t i n g the j u r y t o "do what's r i g h t , " or t o "do 
i t s j o b , " i f t h a t e x h o r t a t i o n " i m p l [ i e s ] t h a t , i n 
o r d e r t o do so, i t can o n l y r e a c h a c e r t a i n v e r d i c t , 
r e g a r d l e s s of i t s d u t y t o weigh the e v i d e n c e and 
f o l l o w the c o u r t ' s i n s t r u c t i o n s on the law."' McNair  
v. S t a t e , 653 So.2d 320, 339-40 ( A l a . Crim. App. 
1992), a f f ' d , 653 So. 2d 353 ( A l a . 1994), q u o t i n g 
A r t h u r v. S t a t e , 575 So. 2d 1165, 1185 ( A l a . Crim. 
App. 1990). However, i t i s not improper f o r a 
p r o s e c u t o r t o argue t o the j u r y t h a t a defendant i s 
g u i l t y or t o urge the j u r y t o f i n d the defendant 
g u i l t y of the crime charged so l o n g as t h a t argument 
i s based on the e v i d e n c e ; i n f a c t , t h a t i s e x a c t l y 
what a p r o s e c u t o r i s supposed t o do d u r i n g c l o s i n g 
argument. See Galloway v. S t a t e , 484 So. 2d 1199 
( A l a . Crim. App. 1986), and the a u t h o r i t i e s c i t e d 
t h e r e i n . See a l s o Broadnax v. S t a t e , 825 So. 2d 134, 
183 ( A l a . Crim. App. 2000), a f f ' d , 825 So. 2d 233 
( A l a . 2001), and Melson v. S t a t e , 775 So. 2d 857, 
889-90 ( A l a . Crim. App. 1999), a f f ' d , 775 So. 2d 904 
( A l a . 2000). Moreover, '"the p r o s e c u t i n g a t t o r n e y 
may c h a r a c t e r i z e the accused or h i s conduct i n 
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language which, a l t h o u g h i t c o n s i s t s of i n v e c t i v e or 
o p p r o b r i o u s terms, a c c o r d s w i t h the ev i d e n c e of the 
case."' Henderson v. S t a t e , 584 So. 2d 841, 857 
( A l a . Crim. App. 1988), remanded on o t h e r grounds, 
584 So. 2d 862 ( A l a . 1991), on remand t o , 587 So. 2d 
1071 ( A l a . Crim. App. 1991), remanded on o t h e r 
grounds, 616 So. 2d 348 ( A l a . 1992), on r e t u r n t o 
remand, 616 So. 2d 352 ( A l a . Crim. App. 1993), 
q u o t i n g N i c k s v. S t a t e , 521 So. 2d 1018, 1023 ( A l a . 
Crim. App. 1987), a f f ' d , 521 So. 2d 1035 ( A l a . 
1988). See a l s o Handley v. S t a t e , 214 A l a . 172, 175, 
106 So. 692, 695 (1925) (argument, '"She i s a 
murderer; she i s a murderer. She i s not some one who 
has committed some of the lower o f f e n s e s of 
h o m i c i d e " - - d i d not t r a n s c e n d the bounds of 
l e g i t i m a t e argument'); Maples v. S t a t e , 758 So. 2d 
1, 58 ( A l a . Crim. App.), a f f ' d , 758 So. 2d 81 ( A l a . 
1999) ( p r o s e c u t o r ' s comment t h a t the defendant ' " i s 
a murderer; a c a p i t a l murderer"' was not i m p r o p e r ) ; 
Melson, 775 So. 2d a t 889 ( p r o s e c u t o r ' s r e f e r e n c e t o 
the defendant as a ' " c o l d - b l o o d e d murderer"' w i t h 
'"no remorse"' was not i m p r o p e r ) ; Thomas v. S t a t e , 
766 So. 2d 860, 933-34 ( A l a . Crim. App. 1998), 
a f f ' d , 766 So. 2d 975 ( A l a . 2000) ( p r o s e c u t o r ' s 
r e f e r e n c e s t o defendant as a ' " s t r e e t punk,"' 
' " c r i m i n a l , " ' ' " t h u g , " ' '"murderer,"' and 
'" m a n i p u l a t o r " ' were not i m p r o p e r ) ; and K i n a r d v.  
S t a t e , 495 So. 2d 705, 711 ( A l a . Crim. App. 1986) 
( p r o s e c u t o r ' s r e f e r e n c e t o defendant as '"an 
u n m i t i g a t e d l i a r and murderer"' was not i m p r o p e r ) . 
The p r o s e c u t o r ' s comments were s u p p o r t e d by the 
ev i d e n c e i n t h i s case and were not improper." 

Minor v. S t a t e , 914 So. 2d 372, 420 ( A l a . Crim. App. 2004), 

( f i n d i n g no p l a i n e r r o r i n p r o s e c u t o r ' s comment a s k i n g the 

j u r y " ' t o f i n d t h a t man g u i l t y of the murder of h i s s o n ' " ) . 

96 



CR-07-1997 

There was no p l a i n e r r o r i n t h i s comment by the 

p r o s e c u t o r . 

D. 

M o r r i s argues t h a t the p r o s e c u t o r r e p e a t e d l y made 

improper r e f e r e n c e s t o him as "'the one l i a r i n t h i s case'" 

( M o r r i s ' s b r i e f , a t 101), based on h i s o m i s s i o n of d e t a i l s i n 

h i s s tatements t o the p o l i c e . He f u r t h e r argues t h a t i n d o i n g 

so, the p r o s e c u t o r vouched f o r the c r e d i b i l i t y of S t a t e ' s 

w i t n e s s e s . M o r r i s f a i l s t o c i t e t o the r e c o r d i n s u p p o r t of 

t h i s argument. 

A r e v i e w of the c l o s i n g arguments by b o t h of the 

p r o s e c u t o r s , t a k i n g i n t o account t h e i r t o t a l argument t o the 

j u r y , r e v e a l s t h a t the comments r e f e r r i n g t o M o r r i s as l y i n g 

or b e i n g a l i a r or i m p l y i n g d e c e i t on M o r r i s ' s p a r t , were 

based on the c o n t r a d i c t i o n s i n the statements M o r r i s gave t o 

the p o l i c e , M o r r i s ' s answers d u r i n g h i s t e s t i m o n y s u g g e s t i n g 

t h a t he d i d not remember or d i d not know, and h i s use of a 

f a l s e i d e n t i f i c a t i o n when he was a r r e s t e d , as w e l l as the 

c o n f l i c t s between h i s t e s t i m o n y and t h a t of S t a t e ' s w i t n e s s e s . 
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T h i s Court a d d r e s s e d t h i s same i s s u e r e c e n t l y i n Johnson  

v. S t a t e , [Ms. CR-99-1349, October 2, 2009] So. 3d 

( A l a . Crim. App. 2009), and s t a t e d : 

" . ..[A]ny c h a r a c t e r i z a t i o n of Johnson as a l i a r by 
the p r o s e c u t o r would have been s u p p o r t e d by the 
e v i d e n c e i n the p r e s e n t case because of the v a r y i n g 
statements g i v e n by her t o the p o l i c e . She i n i t i a l l y 
s t a t e d t h a t she was i n T u s c a l o o s a , Alabama, a t the 
time of the murder, but e v e n t u a l l y a d m i t t e d t h a t the 
f i r s t statement was u n t r u e and c a s t the blame on 
R i c h a r d s ; she e v e n t u a l l y a d m i t t e d h a v i n g been 
i n v o l v e d i n the murder. S i m i l a r l y , i n Smith v.  
S t a t e , 795 So. 2d 788 ( A l a . Crim. App. 2000), Smith 
argued t h a t the p r o s e c u t o r i m p r o p e r l y r e f e r r e d t o 
him as a l i a r . T h i s Court s t a t e d : 

" ' C l e a r l y , t h i s c h a r a c t e r i z a t i o n of 
the a p p e l l a n t i s s u p p o r t e d by the r e c o r d . 
Smith, i n h i s f i r s t statement, t o t a l l y 
d e n i e d any i n v o l v e m e n t i n the 
robbery-murder. In the second statement he 
a d m i t t e d h i s p a r t i c i p a t i o n i n the 
robber-murder. "[T]he p r o s e c u t o r , i n the 
a p p r o p r i a t e case, may use o p p r o b r i o u s terms 
t o c h a r a c t e r i z e the accused or h i s conduct, 
p r o v i d e d t h a t the remarks are i n a c c o r d 
w i t h the e v i d e n c e . " Bankhead [v. S t a t e , 585 
So. 2d 97, 105 ( A l a . Crim. App. 1989), 
c e r t . d e n i e d , 519 U.S. 1079, 117 S.Ct. 742, 
132 L.Ed. 2d 680 (1997)] 

"795 So.2d a t 825. 

" F u r t h e r , t h e r e i s no i n d i c a t i o n i n the r e c o r d 
t h a t the p r o s e c u t o r i m p r o p e r l y vouched f o r the 
c r e d i b i l i t y of the S t a t e ' s w i t n e s s e s . 
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"'"A d i s t i n c t i o n must be 
made between an argument by the 
p r o s e c u t o r p e r s o n a l l y v o u c h i n g 
f o r a w i t n e s s , t h e r e b y b o l s t e r i n g 
the c r e d i b i l i t y of the w i t n e s s , 
and an argument c o n c e r n i n g the 
c r e d i b i l i t y of a w i t n e s s based 
upon the t e s t i m o n y p r e s e n t e d a t 
t r i a l . ' [ P ] r o s e c u t o r s must a v o i d 
making p e r s o n a l guarantees as t o 
the c r e d i b i l i t y of the s t a t e ' s 
w i t n e s s e s . ' Ex p a r t e P a r k e r , 610 
So. 2d 1181 ( A l a . 1992). See Ex 
p a r t e Waldrop, 459 So. 2d 959, 
961 ( A l a . 1984), c e r t . d e n i e d , 
471 U.S. 1030, 105 S.Ct. 2050, 85 
L.Ed.2d 323 (1985). 

"'"'"Attempts t o 
b o l s t e r a w i t n e s s by 
v o u c h i n g f o r h i s 
c r e d i b i l i t y a r e 
n o r m a l l y improper and 
e r r o r . " ... The t e s t 
f o r improper v o u c h i n g 
i s whether the j u r y 
c o u l d r e a s o n a b l y 
b e l i e v e t h a t t h e 
p r o s e c u t o r w a s 
i n d i c a t i n g a p e r s o n a l 
b e l i e f i n the w i t n e s s ' 
c r e d i b i l i t y T h i s 
t e s t may be s a t i s f i e d 
i n two ways. F i r s t , the 
p r o s e c u t i o n may p l a c e 
the p r e s t i g e of the 
government b e h i n d the 
w i t n e s s , by making 
e x p l i c i t p e r s o n a l 
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as s u r a n c e s of the 
w i t n e s s ' v e r a c i t y 
Secondly, a p r o s e c u t o r 
may i m p l i c i t l y vouch 
f o r t h e w i t n e s s ' 
v e r a c i t y by i n d i c a t i n g 
t h a t i n f o r m a t i o n not 
p r e s e n t e d t o the j u r y 
s u p p o r t s t h e 
t e s t i m o n y . ' 

" ' " U n i t e d S t a t e s v. Sims, 719 
F.2d 375, 377 (11th C i r . 1983), 
c e r t . d e n i e d , 465 U.S. 1034, 104 
S.Ct. 1304, 79 L.Ed.2d 703 
(1984)." 

"'DeBruce v. S t a t e , 651 So. 2d 599, 610-11 
( A l a . Crim. App. 1993), a f f ' d , 651 So. 2d 
624 ( A l a . 1994).' 

"Brown v. S t a t e , 11 So. 3d 866, 910-11 ( A l a . Crim. 
App. 2007), a f f i r m e d , Ex p a r t e Brown, 11 So. 3d 933 
( A l a . 2008), c e r t . d e n i e d , Brown v. Alabama, 
U.S. , 129 S.Ct. 2864, 174 L.Ed. 2d 582 (200977 

"Here, t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t 
the p r o s e c u t o r i m p e r m i s s i b l y vouched f o r any 
w i t n e s s ' s c r e d i b i l i t y as he never suggested t h a t 
t h e r e was e v i d e n c e u n d i s c l o s e d t o the j u r y t h a t 
would support a w i t n e s s ' s t e s t i m o n y nor d i d he ever 
make p e r s o n a l a s s u r a n c e s of a w i t n e s s ' s v e r a c i t y . 
Thus, t h e r e i s no e r r o r on t h i s ground." 

So. 3d a t . 

The p r o s e c u t o r s ' r e f e r e n c e s t o M o r r i s as b e i n g a l i a r 

were based on the e v i d e n c e and were thus a p r o p e r argument t o 
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the j u r y . Moreover, the p r o s e c u t o r s d i d not vouch f o r the 

c r e d i b i l i t y of any w i t n e s s e s i n d o i n g so. 

X. 

M o r r i s argues t h a t h i s c o n v i c t i o n i s due t o be o v e r t u r n e d 

because, he says, the S t a t e f a i l e d t o e s t a b l i s h the 

r e l i a b i l i t y of the methodology f o r i t s DNA t e s t i n g . M o r r i s 

a l s o argues t h a t the S t a t e i m p r o p e r l y f a i l e d t o r e t a i n samples 

of DNA f o r t e s t i n g by the defense. M o r r i s f a i l e d t o o b j e c t a t 

t r i a l as t o the methodology of the S t a t e ' s DNA t e s t i n g . 

Moreover, a l t h o u g h the defense i m p l i e d e r r o r i n the S t a t e ' s 

f a i l u r e t o r e t a i n a sample of the c i g a r e t t e b u t t when c r o s s -

examining the S t a t e ' s e x p e r t , M o r r i s never o b j e c t e d on t h i s 

ground. 

M o r r i s contends t h a t the t r i a l c o u r t e r r e d by f a i l i n g t o 

conduct an e v i d e n t i a r y h e a r i n g o u t s i d e the j u r y ' s presence as 

t o the r e l i a b i l i t y of the S t a t e ' s DNA t e s t i n g . However, M o r r i s 

never r e q u e s t e d such a h e a r i n g or o b j e c t e d t o i t s o m i s s i o n . 

" I n the p r e s e n t case, because the a d m i s s i o n of 
the DNA e v i d e n c e was not c o n t e s t e d or c h a l l e n g e d 
b e f o r e or d u r i n g t r i a l , the t r i a l c o u r t d i d not h o l d 
a h e a r i n g o u t s i d e the presence of the j u r y . In Payne  
v. S t a t e , 683 So. 2d 440, 455 (Ala.Cr.App. 1995), 
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a f f ' d , 683 So. 2d 458 ( A l a . 1996), c e r t . d e n i e d , 520 
U.S. 1146, 117 S.Ct. 1319, 137 L.Ed.2d 481 (1997), 
we h e l d t h a t a t r i a l c o u r t d i d not commit r e v e r s i b l e 
e r r o r by not h o l d i n g a h e a r i n g o u t s i d e the presence 
of the j u r y t o determine the a d m i s s i b i l i t y of the 
DNA e v i d e n c e . In Payne, we c o n c l u d e d t h a t i f a 
defendant wanted t o a l l e g e t h a t the t r i a l c o u r t 
e r r e d i n not c o n d u c t i n g a h e a r i n g o u t s i d e the j u r y ' s 
p resence t o determine the a d m i s s i b i l i t y of the DNA 
e v i d e n c e , i t was incumbent upon the defendant t o 
have f i r s t r e q u e s t e d t h a t such a h e a r i n g be 
conducted. A c c o r d i n g l y , because Simmons d i d not 
re q u e s t a h e a r i n g , no r e v e r s i b l e e r r o r o c c u r r e d i n 
t h i s r e g a r d i n the t r i a l c o u r t ' s a d m i s s i o n of the 

Simmons v. S t a t e , 797 So. 2d 1134, 1145 ( A l a . Crim. App. 

1999). 

Moreover, i n a r g u i n g t h a t the S t a t e e r r e d by f a i l i n g t o 

i d e n t i f y the method used t o t e s t the DNA and t h e r e b y t o v e r i f y 

i t s r e l i a b i l i t y , M o r r i s acknowledged t h a t t h i s C ourt has h e l d 

c o u n t e r t o h i s argument i n Broadnax v. S t a t e , 825 So.2d 134, 

174 ( A l a . Crim. App. 2000), by f i n d i n g t h a t the S t a t e ' s 

f a i l u r e t o name the p a r t i c u l a r method of DNA a n a l y s i s d i d not 

r e s u l t i n u n r e l i a b l e e v i d e n c e . R a t h e r , t h i s C ourt h e l d t h a t 

" [ t ] h e f a i l u r e of t e s t i m o n y t o name the DNA method used goes 

t o the weight of the e v i d e n c e , not i t s a d m i s s i b i l i t y . " I d . 
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"'"Whether o t h e r w i s e r e l i a b l e t e s t i n g 
p r o c e d u r e s were performed w i t h o u t e r r o r i n 
a p a r t i c u l a r case goes t o the weight of the 
e v i d e n c e , not i t s a d m i s s i b i l i t y . Only i f a 
p a r t y c h a l l e n g e s the performance of a 
r e l i a b l e and r e l e v a n t t e c h n i q u e and shows 
t h a t the performance was so p a r t i c u l a r l y 
and c r i t i c a l l y d e f i c i e n t t h a t i t undermined 
the r e l i a b i l i t y of the t e c h n i q u e , w i l l 
e v i d e n c e t h a t i s o t h e r w i s e r e l i a b l e and 
r e l e v a n t be deemed i n a d m i s s i b l e . " ' " 

Broadnax v. S t a t e , 825 So. 2d a t 173-74, q u o t i n g Simmons v. 

S t a t e , 797 So. 2d a t 1144-45, q u o t i n g i n t u r n , Turner v. 

S t a t e , 746 So. 2d 355, 360-61 ( A l a . 1998). 

Here, the methodology of the DNA t e s t i n g was a m a t t e r 

c o n c e r n i n g the weight t o be a c c o r d e d t h a t e v i d e n c e and t h e r e 

i s no i n d i c a t i o n i n the r e c o r d or showing made by M o r r i s t h a t 

the t e s t i n g was u n r e l i a b l e . Thus, t o so conclude would be t o 

y i e l d t o s p e c u l a t i o n . 

As t o M o r r i s ' s argument t h a t the S t a t e ' s f a i l u r e t o 

demonstrate the r e l i a b i l i t y of the DNA t e s t i n g was compounded 

by the d e s t r u c t i o n of the c i g a r e t t e b u t t d u r i n g the p r e t r i a l 

t e s t i n g , the r e c o r d shows o t h e r w i s e . On c r o s s - e x a m i n a t i o n , 

the S t a t e ' s e x p e r t was asked about the d e s t r u c t i o n of the 

c i g a r e t t e b u t t and the r e s u l t i n g i n a b i l i t y of an independent 
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t e s t by a secondary e x p e r t . The e x p e r t t e s t i f i e d t h a t 

" [ t ] h e r e ' s DNA e x t r a c t r e m a i n i n g , the l i q u i d t h a t -- a f t e r the 

l i q u i d d i s s o l v e s the f i l t e r and sponge m a t e r i a l , what's l e f t 

i s c a l l e d the DNA e x t r a c t . And t h e r e ' s a p o r t i o n of t h a t t h a t 

we always r e t a i n f o r f u t u r e t e s t i n g i f t h a t ' s r e q u i r e d , so 

t h a t i s l e f t , y es." (R. 420.) 

Thus, M o r r i s s u f f e r e d no p r e j u d i c e — he c o u l d have 

t e s t e d the DNA u s i n g h i s own e x p e r t . See H o l d r e n v. Legursky, 

16 F. 3d 57, 60 (4th C i r . 1994), c e r t . d e n i e d , 513 U.S. 831 

(1994) (any f a i l u r e by t r e a t i n g p h y s i c i a n t o c o l l e c t samples 

from rape v i c t i m f o r subsequent t e s t i n g went t o the weight of 

the e v i d e n c e r a t h e r than i t s a d m i s s i b i l i t y ) . Cf. Ex p a r t e  

Gingo, 605 So. 2d 1237 ( A l a . 1992) ( d e s t r u c t i o n of samples 

a l l o w e d e v i d e n c e of t e s t r e s u l t s o n l y a g a i n s t Gingo and he was 

d e n i e d access t o any p o t e n t i a l l y e x c u l p a t o r y m a t e r i a l ) . 

X I . 

M o r r i s argues t h a t the t r i a l c o u r t i m p r o p e r l y r e s t r i c t e d 

defense c o u n s e l from q u e s t i o n i n g p o l i c e o f f i c e r s about the 

f a i l u r e t o i n v e s t i g a t e e v i d e n c e s u g g e s t i n g t h a t someone e l s e 

had committed the murder. S p e c i f i c a l l y , M o r r i s a l l e g e s t h a t he 
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was not a l l o w e d t o q u e s t i o n a S t a t e ' s w i t n e s s about whether 

h i s i n v e s t i g a t i o n r e v e a l e d t h a t a s u s p i c i o u s b l u e van w i t h 

s e v e r a l b l a c k males was seen i n the v i c i n i t y of R o c h e s t e r ' s 

house around the time of R o c h e s t e r ' s death. 

The r e c o r d c o n t a i n s the S t a t e ' s renewal of i t s motion i n 

l i m i n e and a second motion i n l i m i n e , r e q u e s t i n g the t r i a l 

c o u r t t o bar M o r r i s from r e f e r r i n g t o a " ' b l u e c a r w i t h 

s e v e r a l b l a c k males i n i t l o c a t e d i n the a l l e y . ' " These 

motions, however, are d a t e d as f i l e d on March 19, 2007, and 

J u l y 17, 2007, r e s p e c t i v e l y , i n d i c a t i n g t h a t they were f i l e d 

b e f o r e M o r r i s ' s second t r i a l , which ended i n a m i s t r i a l . In 

the second motion i n l i m i n e , the S t a t e argues t h a t d u r i n g the 

f i r s t t r i a l , defense c o u n s e l q u e s t i o n e d the S t a t e ' s w i t n e s s 

about h i s i n v e s t i g a t i o n of the a l l e g e d v e h i c l e . The c o u r t h e l d 

t h a t the q u e s t i o n i n g c a l l e d f o r i n a d m i s s i b l e h e a r s a y ; 

t h e r e f o r e b e f o r e the second t r i a l the S t a t e r e q u e s t e d t h a t 

M o r r i s be b a r r e d from a s i m i l a r l i n e of q u e s t i o n i n g . 

In the t h i r d t r i a l , j u s t p r i o r t o v o i r d i r e , the 

f o l l o w i n g t r a n s p i r e d : 
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" [ P r o s e c u t o r ] : W e l l , Judge, you know, I f o r g e t 
what a l l we d i d the l a s t time b u t we j u s t want t o 
renew our motions i n l i m i n e t h a t no q u e s t i o n s 
i n v o l v i n g h e a r s a y of -- w e l l , c a n v a s i n g the 
neighborhood. I t h i n k t h e y t r i e d t o ask the 
d e t e c t i v e t h a t . I f the w i t n e s s e s are a v a i l a b l e , 
t h a t ' s f i n e but we don't -- we would o b j e c t t o 
hears a y q u e s t i o n s so we have a motion i n l i m i n e 
about t h a t . I b e l i e v e you g r a n t e d t h a t l a s t t i m e . 

"[Defense c o u n s e l ] : That was about the b l u e c a r 
d e a l . 

" [ P r o s e c u t o r ] : R i g h t , t h a t ' s r i g h t . 

"THE COURT: About the what? 

" [ P r o s e c u t o r ] : There was a s u s p i c i o u s b l u e c a r 
i n the a l l e y or neighborhood or something. Who knows 
who s a i d t h a t . 

"THE COURT: W e l l , t o the e x t e n t i t i n v o l v e s 
h e a r s a y , I g r a n t the motion i n l i m i n e . You know, I 
k i n d of have t o w a i t and see what happens, you know, 
as we p r o g r e s s and see how the q u e s t i o n i s asked 
because i t ' s d i f f i c u l t t o do t i l l I hear the 
q u e s t i o n s . " 

(R. 9-10.) 

No f u r t h e r d i s c u s s i o n was had on t h i s s u b j e c t , and M o r r i s 

d i d not attempt t o q u e s t i o n the S t a t e ' s w i t n e s s as t o any 

i n v e s t i g a t i o n c o n c e r n i n g t h i s a l l e g e d v e h i c l e . M o r r i s may not 

a s s e r t as e r r o r a bar t o q u e s t i o n i n g a w i t n e s s when he never 

sought t o q u e s t i o n the w i t n e s s as t o the i n f o r m a t i o n he now 
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c l a i m s was r e l e v a n t . The t r i a l c o u r t s t a t e d t h a t i t c o u l d not 

r u l e on the q u e s t i o n s u n t i l t h e y were posed and o n l y h e l d t h a t 

i t would not a l l o w i n a d m i s s i b l e h e a r s a y i n t o e v i d e n c e . I t 

appears from the r e c o r d t h a t M o r r i s was s a t i s f i e d w i t h , or 

a c q u i e s c e d t o , the t r i a l c o u r t ' s r u l i n g . J.E. v. S t a t e , 997 

So. 2d 335, 340-41 ( A l a . Crim. App. 2007) ("J.E. cannot 

p r e d i c a t e e r r o r on the v i o l a t i o n i n the p r e s e n t case because 

he a c q u i e s c e d i n the d e t e r m i n a t i o n t h a t the e r r o r was cur e d 

and t h a t f u r t h e r c o r r e c t i o n was not r e q u i r e d . " ) . 

There i s no e r r o r on t h i s ground. 

X I I . 

M o r r i s argues t h a t the t r i a l c o u r t f a i l e d t o p r o p e r l y 

i n s t r u c t the j u r y on the re a s o n a b l e - d o u b t s t a n d a r d . He r a i s e s 

t h i s c h a l l e n g e f o r the f i r s t time on a p p e a l ; t h e r e f o r e , t h i s 

i n s t r u c t i o n i s due t o be e v a l u a t e d under the p l a i n - e r r o r r u l e . 

Rule 45A, Ala.R.App.P. 

M o r r i s s p e c i f i c a l l y t a k e s i s s u e w i t h c e r t a i n t e r m i n o l o g y 

used by the t r i a l c o u r t t o d e s c r i b e r e a s o n a b l e doubt. He c i t e s 

t o the f o l l o w i n g language by the t r i a l c o u r t : "[A]nd the law 

means a sound and s e n s i b l e reason as opposed t o some i m a g i n a r y 
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or f a n c i f u l r e a s o n " ; " [ I ] t ' s not a p r o b a b i l i t y or mere 

s u s p i c i o n , i t ' s not a mere p o s s i b l e doubt because e v e r y t h i n g 

r e l a t i n g t o human a f f a i r s i s open t o some p o s s i b l e doubt"; 

" [ I ] t does not mean a vague or a r b i t r a r y n o t i o n " ; " [ I ] t ' s 

d i s t i n g u i s h e d from a doubt a r i s i n g from mere p o s s i b i l i t y , from 

bare i m a g i n a t i o n or from f a n c i f u l c o n j e c t u r e . " (R. 526.) 

M o r r i s a l s o argues as improper the t r i a l c o u r t ' s i n s t r u c t i o n 

t o the j u r y t h a t " t o c o n v i c t an i n n o c e n t person or t o a c q u i t 

a g u i l t y p e r s o n damages the e n t i r e c r i m i n a l j u s t i c e system." 

As t o t h i s l a s t i n s t r u c t i o n , M o r r i s contends t h a t i t 

i m p r o p e r l y suggests t h a t a w r o n g f u l c o n v i c t i o n i s no more 

h a r m f u l t h a t a w r o n g f u l a c q u i t t a l , a l t h o u g h the r e a s o n a b l e -

doubt s t a n d a r d stands f o r the p r i n c i p l e t h a t " ' i t i s b e t t e r 

t h a t a hundred g u i l t y men go f r e e than one i n n o c e n t man s u f f e r 

an u n j u s t c o n v i c t i o n . ' " ( M o r r i s ' s b r i e f , a t 107, q u o t i n g 

P r u i t t v. S t a t e , 270 P. 2d 351, 362 (Okla. Crim. App. 1954.) 

" ' " ' I n s e t t i n g out the 
s t a n d a r d f o r p l a i n e r r o r r e v i e w 
of j u r y i n s t r u c t i o n s , the c o u r t 
i n U n i t e d S t a t e s v. C h a n d l e r, 996 
F.2d 1073, 1085, 1097 (11th C i r . 
1993), c i t e d Boyde v. C a l i f o r n i a , 
494 U.S. 370, 380, 110 S.Ct. 
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1190, 108 L.Ed.2d 316 (1990), f o r 
the p r o p o s i t i o n t h a t "an e r r o r 
o c c u r s o n l y when t h e r e i s a 
r e a s o n a b l e l i k e l i h o o d t h a t the 
j u r y a p p l i e d the i n s t r u c t i o n i n 
an improper manner." W i l l i a m s v.  
S t a t e , 710 So. 2d 1276, 1306 
(Ala.Cr.App. 1996), a f f ' d , 710 
So. 2d 1350 ( A l a . 1997), c e r t . 
d e n i e d , 524 U.S. 929, 118 S.Ct. 
2325, 141 L.Ed.2d 699 (1998).'" 

"'Broadnax v. S t a t e , 825 So. 2d 134, 1 
( A l a . Crim. App. 2000), q u o t i n g P i l l e y 

a A — . 4 - ^ T o n a ^ o n r\ o o o o o / - A T - , r' ^ 

825 So. 2d 134, 196 
v. 

S t a t e , 789 So. 2d 870, 882-83 ( A l a . Crim. 
App. 1998). Moreover, "[w]hen r e v i e w i n g a 
t r i a l c o u r t ' s j u r y i n s t r u c t i o n s , we must 
view them as a whole, not i n b i t s and 
p i e c e s , and as a r e a s o n a b l e j u r o r would 
have i n t e r p r e t e d them. Ingram v. S t a t e , 779 
So. 2d 1225 (Ala.Cr.App. 1999)." Johnson v.  
S t a t e , 820 So. 2d 842, 874 ( A l a . Crim. App. 
2000). ' 

"Snyder v. S t a t e , 893 So. 2d 488, 548 ( A l a . Crim. 
App. 2003)." 

B e l i s l e v. S t a t e , 11 So. 3d 256, 308 ( A l a . Crim. App. 2007), 

a f f i r m e d , 11 So. 3d 323 ( A l a . 2008), c e r t . d e n i e d , U.S. 

, 129 S.Ct. 2865 (2009.) 

A r e v i e w of the e n t i r e r e a s o n a b l e - d o u b t i n s t r u c t i o n g i v e n 

by the t r i a l c o u r t i n the p r e s e n t case r e v e a l s t h a t i t 

p r o p e r l y f o l l o w e d the l e g a l g u i d e l i n e s and the Alabama P a t t e r n 
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J u r y I n s t r u c t i o n s i n i n s t r u c t i n g the j u r y . The t r i a l c o u r t 

charged the j u r y as f o l l o w s : 

"Now, l a d i e s and gentlemen, the burden of p r o o f 
i n t h i s case i s on the S t a t e of Alabama as i t i s i n 
any c r i m i n a l case. And you say, w e l l , what does t h a t 
mean. W e l l , i t ' s almost a s e l f - d e f i n i n g term. I t 
means a doubt t h a t you can g i v e a reason f o r . And 
the law means a sound and s e n s i b l e reason as opposed 
t o some i m a g i n a r y or f a n c i f u l r e ason. Sometimes 
e f f o r t s t o d e f i n e beyond a r e a s o n a b l e doubt don't 
always c l a r i f y i t . I t ' s not a p r o b a b i l i t y or a mere 
s u s p i c i o n , i t ' s not a mere p o s s i b l e doubt because 
e v e r y t h i n g r e l a t i n g t o human a f f a i r s i s open t o some 
p o s s i b l e doubt. 

"A r e a s o n a b l e doubt i s a doubt of a f a i r - m i n d e d 
j u r o r h o n e s t l y s e e k i n g the t r u t h a f t e r c a r e f u l and 
i m p a r t i a l c o n s i d e r a t i o n of a l l of the e v i d e n c e . I t ' s 
a doubt based upon reason and common sense. I t does 
not mean a vague or a r b i t r a r y n o t i o n , but i t ' s an 
a c t u a l doubt based upon the e v i d e n c e , the l a c k of 
e v i d e n c e , a c o n f l i c t i n the e v i d e n c e , or a 
c o m b i n a t i o n of a l l of those f a c t o r s . I t ' s a doubt 
t h a t remains i n your minds a f t e r g o i n g over the 
e n t i r e case and g i v i n g c o n s i d e r a t i o n t o a l l of the 
t e s t i m o n y and e v i d e n c e and i t ' s d i s t i n g u i s h e d from 
a doubt a r i s i n g from mere p o s s i b i l i t y , from bare 
i m a g i n a t i o n or from f a n c i f u l c o n j e c t u r e . 

" I f a f t e r c o n s i d e r i n g a l l the e v i d e n c e you're 
c o n v i n c e d of the defendant's g u i l t beyond a 
r e a s o n a b l e doubt, i t would be your duty t o c o n v i c t 
the defendant and you s h o u l d say so. However, a f t e r 
c o n s i d e r i n g a l l the e v i d e n c e i n the case you have a 
r e a s o n a b l e doubt of the defendant's g u i l t , then you 
s h o u l d a c q u i t him and say so i n t h a t r e g a r d as 
w e l l . " 
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(R. 525-26.) 

None of the language found o b j e c t i o n a b l e i n Cage v. 

L o u i s i a n a , 498 U.S. 39, was used by the t r i a l c o u r t i n h i s 

r e a s o n a b l e - d o u b t c h a r g e . 9 The i n s t r u c t i o n n e i t h e r l o w e red the 

s t a n d a r d of p r o o f nor was i t c o n f u s i n g or d e f i c i e n t . 

"The i n s t r u c t i o n on r e a s o n a b l e doubt t h a t the 
t r i a l c o u r t p r o v i d e d t o the j u r y here i n c o r p o r a t e d 
the language found i n the Alabama P a t t e r n J u r y 
I n s t r u c t i o n s on r e a s o n a b l e doubt. The p a t t e r n j u r y 
i n s t r u c t i o n s i n f o r m j u r o r s t h a t t h e i r doubt cannot 
be based on 'a mere guess or surmise' but must be 
based on 'reason and common sense.' I t a l s o i n f o r m s 
j u r o r s t h a t r e a s o n a b l e doubt t h a t ' e n t i t l e s an 
accused t o an a c q u i t t a l i s not a mere f a n c i f u l , 
vague, c o n j e c t u r a l or s p e c u l a t i v e doubt.' Alabama  
P a t t e r n J u r y I n s t r u c t i o n s : C r i m i n a l , I n s t r u c t i o n s 
1.4 and 1.5 (3d ed.1994). '"'A t r i a l c o u r t ' s 
f o l l o w i n g of an a c c e p t e d p a t t e r n j u r y i n s t r u c t i o n 
weighs h e a v i l y a g a i n s t any f i n d i n g of p l a i n e r r o r . ' " 
W i l s o n v. S t a t e , 777 So. 2d 856 ( A l a . Crim. App. 
1999), q u o t i n g P r i c e v. S t a t e , 725 So. 2d 1003, 1058 
( A l a . Crim. App. 1997), a f f ' d , 725 So. 2d 1063 ( A l a . 
1998), c e r t . d e n i e d , 526 U.S. 1133, 119 S.Ct. 1809, 
143 L.Ed.2d 1012 (1999).' Snyder v. S t a t e , 893 So. 
2d 488, 550 ( A l a . Crim. App. 2003)." 

H a r r i s v. S t a t e , 2 So. 3d 880, 913 ( A l a . Crim. App. 2007). 

9 We note t h a t the t r i a l c o u r t d i d use the t e r m i n o l o g y 
"mathematical c e r t a i n t y or beyond a l l doubt" i n i t s 
c i r c u m s t a n t i a l - e v i d e n c e charge. (R. 533.) However, t h e r e was 
no e r r o r i n t h a t usage. S h a r i f i v. S t a t e , 993 So. 2d 907, 933¬
34 ( A l a . Crim. App. 2008), c e r t . d e n i e d , U.S. , 129 
S.Ct. 491 (2008.) 
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Moreover, the t r i a l c o u r t d i d not i m p l y t h a t i t i s 

p r e f e r a b l e t o c o n v i c t an i n n o c e n t man than t o f r e e a g u i l t y 

one; r a t h e r , i t i n s t r u c t e d as t o the w r o n g f u l n e s s of b o t h . 

See g e n e r a l l y Jackson v. S t a t e , 432 So. 2d 504, 508 (1983) 

( h o l d i n g , w i t h o u t commenting on the charge, t h a t the t r i a l 

c o u r t d i d not e r r i n f a i l i n g t o charge the j u r y t h a t " i t i s 

b e t t e r t h a t many g u i l t y p e o p l e go unpunished than t h a t one 

i n n o c e n t p e r s o n i s c o n v i c t e d " because i t was an a b s t r a c t 

p r i n c i p l e of l a w ) . 

There was no e r r o r , p l a i n or o t h e r w i s e , i n the t r i a l 

c o u r t ' s i n s t r u c t i o n s t o the j u r y as t o the re a s o n a b l e - d o u b t 

s t a n d a r d . 

X I I I . 

M o r r i s a l l e g e s t h a t the S t a t e i m p r o p e r l y i n t r o d u c e d 

v i c t i m - i m p a c t e v i d e n c e d u r i n g the g u i l t phase of h i s t r i a l . 

M o r r i s r e f e r s t o e v i d e n c e t h a t R o c h e s t e r had a son who was 

deaf, t h a t she l i s t e n e d t o "church" music, and t h a t she had a 

granddaughter who d i e d of Hodgkin's d i s e a s e , t h a t she owned 

r e l i g i o u s j e w e l r y , and t h a t she had a B i b l e t h a t was " t o r n up" 
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d u r i n g the o f f e n s e . He argues t h a t t h i s e v i d e n c e unduly 

i n f l a m e d the j u r y . M o r r i s f a i l e d t o o b j e c t t o any of t h i s 

t e s t i m o n y a t t r i a l ; t h e r e f o r e , t h i s i s s u e i s due t o be 

a n a l y z e d under the p l a i n - e r r o r r u l e . Rule 45A, Ala.R.App.P. 

A r e v i e w of the r e c o r d r e v e a l s t h a t t h i s t e s t i m o n y had no 

p r e j u d i c i a l impact on M o r r i s ' s t r i a l . 

" I n Ex p a r t e R i e b e r , 663 So. 2d 999, 1006 ( A l a . 
1995), t h i s C ourt h e l d : 

" ' I t i s presumed t h a t j u r o r s do not 
l e a v e t h e i r common sense a t the courthouse 
door. I t would e l e v a t e form over substance 
f o r us t o h o l d , based on the r e c o r d b e f o r e 
us, t h a t [the defendant] d i d not r e c e i v e a 
f a i r t r i a l s i m p l y because the j u r o r s were 
t o l d what the y p r o b a b l y had a l r e a d y 
s u s p e c t e d - - t h a t [the v i c t i m ] was not a 
"human i s l a n d , " but a unique i n d i v i d u a l 
whose murder had i n e v i t a b l y had a p r o f o u n d 
impact on her c h i l d r e n , spouse, p a r e n t s , 
f r i e n d s , or dependents ( p a r a p h r a s i n g a 
p o r t i o n of J u s t i c e S o u t e r ' s o p i n i o n 
c o n c u r r i n g i n the judgment i n Payne v.  
Tennessee, 501 U.S. 808, 838, 111 S.Ct. 
2597, 2615, 115 L.Ed.2d 720 ( 1 9 9 1 ) ) . ' " 

Ex p a r t e Walker, 972 So. 2d 737, 747 ( A l a . 2007) ( h o l d i n g no 

r e v e r s i b l e e r r o r from i n t r o d u c t i o n of g u i l t - p h a s e e v i d e n c e 

c o n c e r n i n g f a m i l y h i s t o r y , community a c t i v i t y , and c h a r a c t e r 
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of 8 7 - y e a r - o l d v i c t i m , as w e l l as t e s t i m o n y from a daughter 

and a f r i e n d ) . 

A f t e r c a r e f u l l y examining the r e c o r d , we conclude t h a t 

the a d m i s s i o n of the complained-of t e s t i m o n y d i d not 

c o n s t i t u t e r e v e r s i b l e e r r o r . 

XIV. 

M o r r i s argues t h a t , d u r i n g the p r o s e c u t o r ' s q u e s t i o n i n g 

of a p o l i c e o f f i c e r a t t r i a l , the p r o s e c u t o r i m p r o p e r l y 

commented on M o r r i s ' s s i l e n c e f o l l o w i n g the appointment of 

defense c o u n s e l . M o r r i s r a i s e s t h i s i s s u e f o r the f i r s t time 

on a p p e a l , and thus t h i s i s s u e i s t o be a n a l y z e d under the 

p l a i n - e r r o r r u l e . Rule 45A, Ala.R.App.P. 

However, the t e s t i m o n y t o which M o r r i s a l l u d e s c o u l d not 

r e a s o n a b l y have been c o n s t r u e d t o c o n s t i t u t e a comment on h i s 

f a i l u r e t o t e s t i f y . D u r i n g the d i r e c t e x a m i n a t i o n of the 

o f f i c e r who had taken M o r r i s ' s statement f o l l o w i n g h i s a r r e s t 

and who had i n t e r v i e w e d him a g a i n l a t e r , the p r o s e c u t o r 

e l i c i t e d t e s t i m o n y r e c o u n t i n g a number of i n c o n s i s t e n c i e s , 

d e c e i t f u l r e s p o n s e s , and a l t e r a t i o n s i n the statements g i v e n 
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by M o r r i s . The f o l l o w i n g t r a n s p i r e d d u r i n g t h i s d i r e c t 

e x a m i n a t i o n : 

"Q. You t a l k e d t o him about the j e w e l r y he had on 
him when he was a r r e s t e d ? 

"A. Yes, s i r , we d i d . 

"Q. How d i d he e x p l a i n how he came t o be i n 
p o s s e s s i o n of t h a t ? 

"A. S a i d he won i t i n a crap game s h o o t i n g d i c e . 

"Q. D i d he t e l l you any o t h e r e x p l a n a t i o n f o r i t ? 

"A. He s a i d he had p a i d t e n d o l l a r s t o a guy f o r 
t h i s s t u f f t o o . When i t a l l s t a r t e d we asked 
him where he l i v e d and who he l i v e d w i t h and 
then he s a i d he p a i d t e n d o l l a r s f o r the s t u f f , 
and then l a t e r on i n the i n t e r v i e w he s a i d he 
won i t i n a crap game. 

"Q. D i d he t e l l you the name of the person he won i t 
from? 

"A. No, s i r , he d i d not. 

"Q. D i d y ' a l l ask him who? 

"A. Yes, s i r . 

"Q. D i d he t e l l you he d i d n ' t know? 

"A. Yes, s i r . 

"Q. D i d y ' a l l ask him about names f o r any of the 
peop l e t h a t he got i n a f i g h t w i t h ? 
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"A. Yes, s i r . 

"Q. D i d he t e l l you who the y were? 

"A. By name, no, s i r . 

"Q. D i d he t e l l you who he was r o l l i n g d i c e w i t h ? 

"A. By name, no, s i r . 

"Q. D i d y ' a l l t a l k t o him about h i s time frame f o r 
when he was a t c e r t a i n p l a c e s the n i g h t b e f o r e ? 

"A. Yes, s i r . 

"Q. Was he a b l e t o g i v e you some a c c u r a t e or 
s p e c i f i c t i m e s ? 

"A. N o t h i n g was s p e c i f i c t i m e - w i s e . 

"Q. C o u l d he t e l l you what time he l e f t h i s house? 

"A. S p e c i f i c t i m e , no, not by time , no. 

"Q. D i d he t e l l you what time he ate a t the Huddle 
House? 

"A. No, s i r . A s p e c i f i c t i m e , no, s i r . 

"Q. D i d he g i v e you ages of the guys who he got i n 
a f i g h t w i t h ? 

"A. Yes, s i r . 

"Q. Do you r e c a l l what ages those were? 

"A. E i g h t e e n t o twenty y e a r s o l d . 
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"Q. D i d he t e l l you a n y t h i n g about b e i n g t a k e n back 
t o the crime scene? 

"A. No, s i r . 

"Q. D i d he t e l l you a n y t h i n g about s e e i n g crime 
scene tape? 

"A. No, s i r . 

"Q. Where d i d he t e l l you he thought he was taken 
a f t e r he was a r r e s t e d ? 

"A. I t h i n k he s a i d he went t o the f i r e s t a t i o n , 
yeah, I t h i n k t h a t ' s r i g h t , and then t o Cooper 
Green. 

"Q. D i d he t e l l you t h a t he was w i t h Ron Smith? 

"A. No, s i r . 

"Q. A t any p o i n t ? 

"A. No, s i r . 

"Q. And when was the f i r s t time you hear d the names 
Ron Smith or Cue B a l l or John Lewis i n r e l a t i o n 
t o t h i s case? 

"A. About a month ago." 

(R. 470-72.) 

Taken i n c o n t e x t , the q u e s t i o n by the p r o s e c u t o r was t o 

e l i c i t t e s t i m o n y i n d i c a t i n g t h a t M o r r i s had r e c e n t l y 

f o r m u l a t e d a s t o r y as p a r t of h i s defense. The j u r y would not 
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have u n d e r s t o o d t h i s q u e s t i o n t o r e f e r t o M o r r i s ' s s i l e n c e 

f o l l o w i n g the appointment of defense c o u n s e l . 

As t h i s C ourt s t a t e d i n C o n n e l l v. S t a t e , 7 So. 3d 1068 

( A l a . Crim. App. 2008): 

"We have r e v i e w e d the complained-of comment i n 
l i g h t of the e n t i r e t r i a l , i n c l u d i n g the defense's 
opening argument and the p r o s e c u t o r ' s c l o s i n g 
argument. Viewed i n t h a t c o n t e x t , the p r o s e c u t o r was 
o b v i o u s l y commenting on the a p p e l l a n t ' s p r e v i o u s 
i n c o n s i s t e n t statements and on the f a c t t h a t the 
ev i d e n c e d i d not support the r e p r e s e n t a t i o n s defense 
c o u n s e l made i n h i s opening argument. Moreover, the 
p r o s e c u t o r ' s comment was not '"of such c h a r a c t e r 
t h a t a j u r y would n a t u r a l l y and n e c e s s a r i l y c o n s t r u e 
i t as a comment on the defendant's s i l e n c e . " ' Ex  
p a r t e D a v i s , 718 So. 2d a t 1173. T h e r e f o r e , the 
a p p e l l a n t ' s argument i s w i t h o u t m e r i t . " 

7 So. 3d a t 1096. See Barber v. S t a t e , 952 So. 2d 393, 440 

( A l a . Crim. App. 2005) ( p r o s e c u t o r ' s comment would not have 

been c o n s t r u e d by the j u r y as a comment on B a r b e r ' s s i l e n c e , 

b ut r a t h e r was "a p e r m i s s i b l e comment on the e v i d e n c e and 

r e p l y - i n - k i n d t o the defense's i m p l i c a t i o n s " ) . 

XV. 

M o r r i s argues t h a t h i s c o n v i c t i o n s h o u l d be o v e r t u r n e d 

because, he says, the t r i a l c o u r t i m p r o p e r l y a d m i t t e d gruesome 

and unduly p r e j u d i c i a l photographs of the v i c t i m i n t o 
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e v i d e n c e . M o r r i s r e f e r s t o pages i n the t r a n s c r i p t c o n t a i n i n g 

the a d m i s s i o n of photographs d e p i c t i n g the v i c t i m ' s wounds and 

the crime scene. When the t r i a l c o u r t asked i f t h e r e were any 

o b j e c t i o n s t o the a d m i s s i o n of these photographs, defense 

c o u n s e l responded t h a t he had no o b j e c t i o n . T h e r e f o r e , t h i s 

i s s u e must be a n a l y z e d under the p l a i n - e r r o r r u l e . Rule 45A, 

Ala.R.App.P. 

" ' " G e n e r a l l y , photographs are 
a d m i s s i b l e i n t o e v i d e n c e i n a c r i m i n a l 
p r o s e c u t i o n ' i f the y t e n d t o prove or 
d i s p r o v e some d i s p u t e d or m a t e r i a l i s s u e , 
t o i l l u s t r a t e or e l u c i d a t e some o t h e r 
r e l e v a n t f a c t or e v i d e n c e , or t o 
c o r r o b o r a t e or d i s p r o v e some o t h e r e v i d e n c e 
o f f e r e d or t o be o f f e r e d , and t h e i r 
a d m i s s i o n i s w i t h i n the sound d i s c r e t i o n of 
the t r i a l j udge.'" Bankhead v. S t a t e , 585 
So. 2d 97, 109 ( A l a . Crim. App. 1989), 
remanded on o t h e r grounds, 585 So. 2d 112 
(A l a . 1991), a f f ' d on r e t u r n t o remand, 625 
So. 2d 1141 ( A l a . Crim. App. 1992), r e v ' d , 
625 So. 2d 1146 ( A l a . 1993), q u o t i n g 
Magwood v. S t a t e , 494 So. 2d 124, 141 ( A l a . 
Crim. App. 1985), a f f ' d , 494 So. 2d 154 
(A l a . 1986). " P h o t o g r a p h i c e x h i b i t s are 
a d m i s s i b l e even though they may be 
c u m u l a t i v e , d e m o n s t r a t i v e of u n d i s p u t e d 
f a c t s , or gruesome." W i l l i a m s v. S t a t e , 506 
So. 2d 368, 371 ( A l a . Crim. App. 1986) 
( c i t a t i o n s o m i t t e d ) . In a d d i t i o n , 
" p h o t o g r a p h i c e v i d e n c e , i f r e l e v a n t , i s 
a d m i s s i b l e even i f i t has a tendency t o 
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i n f l a m e the minds of the j u r o r s . " Ex p a r t e  
S i e b e r t , 555 So. 2d 780, 784 ( A l a . 1989). 
" T h i s c o u r t has h e l d t h a t autopsy 
photographs, a l t h o u g h gruesome, are 
a d m i s s i b l e t o show the e x t e n t of a v i c t i m ' s 
i n j u r i e s . " Ferguson v. S t a t e , 814 So. 2d 
925, 944 ( A l a . Crim. App. 2000), a f f ' d , 814 
So. 2d 970 ( A l a . 2001). " ' [ A ] u t o p s y 
photographs d e p i c t i n g the c h a r a c t e r and 
l o c a t i o n of wounds on a v i c t i m ' s body are 
a d m i s s i b l e even i f t h e y are gruesome, 
c u m u l a t i v e , or r e l a t e t o an u n d i s p u t e d 
m a t t e r . ' " Jackson v. S t a t e , 791 So. 2d 979, 
1016 ( A l a . Crim. App. 2000), q u o t i n g 
P e r k i n s v. S t a t e , 808 So. 2d 1041, 1108 
( A l a . Crim. App. 1999), a f f ' d , 808 So. 2d 
1143 ( A l a . 2001), judgment v a c a t e d on o t h e r 
grounds, 536 U.S. 953, 122 S.Ct. 2653, 153 
L.Ed.2d 830 (2002), on remand t o , 851 So. 
2d 453 ( A l a . 2002). "The same r u l e a p p l i e s 
f o r v i d e o t a p e s as f o r photographs: 'The 
f a c t t h a t a photograph i s gruesome and 
g h a s t l y i s no reason f o r e x c l u d i n g i t , i f 
r e l e v a n t , even i f the photograph may t e n d 
t o i n f l a m e the j u r y . ' " S i e b e r t v. S t a t e , 
562 So. 2d 586, 599 ( A l a . Crim. App. 1989), 
a f f ' d , 562 So. 2d 600 ( A l a . 1990), q u o t i n g 
Walker v. S t a t e , 416 So. 2d 1083, 1090 
( A l a . Crim. App. 1982). See a l s o Ward v.  
S t a t e , 814 So. 2d 899 ( A l a . Crim. App. 
2 0 0 0 ) . G e n e r a l l y , "[a] p r o p e r l y 
a u t h e n t i c a t e d v i d e o tape r e c o r d i n g of the 
scene of the crime c o n s t i t u t e s competent 
e v i d e n c e " and " i s a d m i s s i b l e over the 
defendant's o b j e c t i o n s t h a t the tape was 
inflammatory, p r e j u d i c i a l , and c u m u l a t i v e . " 
K u e n z e l v. S t a t e , 577 So. 2d 474, 512-13 
( A l a . Crim. App. 1990), a f f ' d , 577 So. 2d 
531 ( A l a . 1991). " P r o v i d e d t h a t a p r o p e r 
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f o u n d a t i o n i s l a i d , the a d m i s s i b i l i t y of 
v i d e o t a p e e v i d e n c e i n a c r i m i n a l t r i a l i s 
a m a t t e r w i t h i n the sound d i s c r e t i o n of the 
t r i a l judge." Donahoo v. S t a t e , 505 So. 2d 
1067, 1071 ( A l a . Crim. App. 1986).' 

"973 So.2d a t 393. 

"Here, the crime scene v i d e o was p r o p e r l y 
a u t h e n t i c a t e d and c o n s t i t u t e d competent e v i d e n c e . 
D e s p i t e the gruesome appearance of the crime scene 
and the v i c t i m ' s body, the v i d e o and photographs of 
the body and crime scene were p r o p e r l y a d m i t t e d 
w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n . " 

Johnson v. S t a t e , [Ms. CR-99-1349, October 2, 2009] So. 3d 

, ( A l a . Crim. App. 2009). 

In the p r e s e n t case, a f t e r v i e w i n g the photographs and 

n o t i n g t h a t t h e y were p r o p e r l y a u t h e n t i c a t e d by the w i t n e s s , 

we f i n d t h a t they were competent e v i d e n c e and p r o p e r l y 

a d m i t t e d w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n . There was no 

p l a i n e r r o r as t o the a d m i s s i o n of the photograph. 

XVI. 

M o r r i s contends t h a t the t r i a l c o u r t d e p r i v e d him of h i s 

c o n s t i t u t i o n a l r i g h t t o ask j u r o r s about t h e i r r a c i a l b i a s . 

S p e c i f i c a l l y , M o r r i s argues t h a t , because he i s a b l a c k man 

and the v i c t i m was a w h i t e woman, he s h o u l d have been a l l o w e d 
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t o submit a w r i t t e n q u e s t i o n n a i r e t o the p r o s p e c t i v e j u r o r s t o 

a s c e r t a i n whether they had any r a c i a l b i a s . He argues t h a t the 

t r i a l c o u r t ' s d e c i s i o n t o p r e v e n t him from d o i n g so v i o l a t e d 

h i s F i f t h , S i x t h , E i g h t h , and F o u r t e e n t h Amendment r i g h t s 

under the U n i t e d S t a t e s C o n s t i t u t i o n . 

In the p r e s e n t case, the r e c o r d i n d i c a t e s t h a t t h e r e was 

a thorough v o i r d i r e e x a m i n a t i o n of the v e n i r e , i n c l u d i n g 

group and i n d i v i d u a l q u e s t i o n i n g . The t r i a l c o u r t d i d not 

l i m i t the q u e s t i o n i n g . Moreover, M o r r i s r a i s e s no s p e c i f i c 

c l a i m or i n d i c a t i o n of p r e j u d i c e by a j u r o r who s a t on h i s 

j u r y or another member of the v e n i r e . 

" ' I n Ex p a r t e Land, 678 So. 2d 224 ( A l a . 1996), the 

Alabama Supreme Court h e l d t h a t the method of v o i r d i r e 

e x a m i n a t i o n i s w i t h i n the d i s c r e t i o n of the t r i a l c o u r t and a 

t r i a l c o u r t ' s r e f u s a l t o a l l o w the use of [a] j u r o r 

q u e s t i o n n a i r e i s not an abuse of t h a t d i s c r e t i o n . ' Hodges v.  

S t a t e , 856 So. 2d 875, 913 ( A l a . Crim. App. 2001), a f f ' d , 856 

So. 2d 936 ( A l a . 2003)." Sneed v. S t a t e , 1 So. 3d 104, 135 

( A l a . Crim. App. 2007), c e r t d e n i e d , 1 So. 3d 104 (Ala.20 0 8 ) , 

c e r t . d e n i e d , U.S. , 129 S.Ct. 1039 (2009.) 
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S i m i l a r l y , i n Brown v. S t a t e , 11 So. 3d 866, 885 ( A l a . 

Crim. App. 2007), Brown argued " t h a t the c i r c u i t c o u r t e r r e d 

i n d e n y i ng h i s motion t o have the p r o s p e c t i v e j u r o r s complete 

j u r o r q u e s t i o n n a i r e s r e l a t e d t o t h e i r q u a l i f i c a t i o n s f o r j u r y 

s e r v i c e . [Brown] a s s e r t [ e d ] t h a t v o i r d i r e [was] inadequate t o 

uncover p r e j u d i c e s ; t h e r e f o r e , he a r g u e [ d ] , i t was e s s e n t i a l 

t h a t the j u r o r s complete q u e s t i o n n a i r e s . " In h o l d i n g t h a t the 

t r i a l c o u r t d i d not abuse i t s "broad d i s c r e t i o n " by d e nying 

Brown's r e q u e s t f o r j u r o r q u e s t i o n n a i r e s , t h i s C o u r t noted 

t h a t Brown p o i n t e d t o no s p e c i f i c i n s t a n c e where the v o i r d i r e 

had been inadequate t o show any p r e j u d i c e s . I d . 

In the p r e s e n t case, the t r i a l c o u r t d i d not abuse i t s 

d i s c r e t i o n i n d e nying M o r r i s ' s motion, and t h e r e was no 

i n d i c a t i o n of any r a c i a l p r e j u d i c e by the p o t e n t i a l j u r o r s . 

X V I I . 

M o r r i s contends t h a t h i s r i g h t t o an i m p a r t i a l j u r y was 

v i o l a t e d by the s t r i k i n g of two p r o s p e c t i v e j u r o r s who were 

opposed t o the death p e n a l t y . 1 0 

10We note t h a t the r e c o r d i n d i c a t e s t h a t a t h i r d p o t e n t i a l 
j u r o r i n d i c a t e d t h a t she had s t r o n g f e e l i n g s about the death 
p e n a l t y but t h a t she was not f u r t h e r q u e s t i o n e d as t o her 
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The r e c o r d i n d i c a t e s t h a t d u r i n g the v o i r d i r e 

e x a m i n a t i o n of the v e n i r e , the t r i a l c o u r t asked i f anyone had 

a f i x e d o p i n i o n e i t h e r i n f a v o r of or i n o p p o s i t i o n t o the 

death p e n a l t y . (R. 21-23.) The two p o t e n t i a l j u r o r s whose 

removal M o r r i s now c h a l l e n g e s , i n d i c a t e d t h a t t h e y h e l d such 

a f i x e d o p i n i o n were s u b s e q u e n t l y q u e s t i o n e d i n d i v i d u a l l y . The 

t r i a l c o u r t and defense c o u n s e l q u e s t i o n e d the f i r s t p o t e n t i a l 

j u r o r , who u n e q u i v o c a l l y s t a t e d t h a t he would never c o n s i d e r 

the death p e n a l t y . The p r o s e c u t o r moved t h a t the j u r o r be 

removed f o r cause, and the t r i a l c o u r t g r a n t e d the motion. 

M o r r i s d i d not o b j e c t . The second p o t e n t i a l j u r o r a l s o s t a t e d 

t h a t he would not c o n s i d e r the death p e n a l t y under any 

c i r c u m s t a n c e s . M o r r i s a g a i n d i d not o b j e c t t o the t r i a l 

c o u r t ' s g r a n t i n g of the p r o s e c u t o r ' s motion t o s t r i k e the 

p o t e n t i a l j u r o r f o r cause. Rule 45A, Ala.R.App.P. 

A c c o r d i n g t o § 12-16-152, A l a . Code 1975: 

"On the t r i a l f o r any o f f e n s e which may be 
p u n i s h e d c a p i t a l l y or by imprisonment i n the 
p e n i t e n t i a r y , i t i s a good cause of c h a l l e n g e by the 

b e l i e f s . However, the r e c o r d shows t h a t n e i t h e r p a r t y had t o 
e x e r c i s e a s t r i k e t o remove t h i s p o t e n t i a l j u r o r , and she d i d 
not serve on the j u r y . 
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s t a t e t h a t the person would r e f u s e t o impose the 
death p e n a l t y r e g a r d l e s s of the e v i d e n c e produced or 
has a f i x e d o p i n i o n a g a i n s t p e n i t e n t i a r y punishment 
or t h i n k s t h a t a c o n v i c t i o n s h o u l d not be had on 
c i r c u m s t a n t i a l e v i d e n c e , which cause of c h a l l e n g e 
may be p r o ved by the oath of the p e r s o n or by o t h e r 
e v i d e n c e . " 

See Rule 1 8 . 4 ( e ) , Ala.R.Crim.P. ("When a p r o s p e c t i v e j u r o r i s 

s u b j e c t t o c h a l l e n g e f o r cause or i t r e a s o n a b l y appears t h a t 

the p r o s p e c t i v e j u r o r cannot or w i l l not render a f a i r and 

i m p a r t i a l v e r d i c t , the c o u r t , on i t s own i n i t i a t i v e or on 

motion of any p a r t y , s h a l l excuse t h a t j u r o r from s e r v i c e i n 

the c a s e " ) . 

" A l s o , ' " [ t ] h e t r i a l judge i s i n the b e s t p o s i t i o n 
t o hear a p r o s p e c t i v e j u r o r and t o observe h i s or 
her demeanor."' McNair v. S t a t e , 653 So. 2d 320, 324 
( A l a . Crim. App. 1992), a f f ' d , 653 So. 2d 353 ( A l a . 
1994) ( q u o t i n g Ex p a r t e D i n k i n s , 567 So. 2d 1313, 
1314 ( A l a . 1990)). F i n a l l y , 

" ' [ t ] h e t e s t f o r d e t e r m i n i n g whether a 
s t r i k e r i s e s t o the l e v e l of a c h a l l e n g e 
f o r cause i s "whether a j u r o r can s e t a s i d e 
t h e i r o p i n i o n s and t r y the case f a i r l y and 
i m p a r t i a l l y , a c c o r d i n g t o the law and the 
e v i d e n c e . " M a r s h a l l v. S t a t e , 598 So. 2d 
14, 16 (Ala.Cr.App. 1991). "Broad 
d i s c r e t i o n i s v e s t e d w i t h the t r i a l c o u r t 
i n d e t e r m i n i n g whether or not t o s u s t a i n 
c h a l l e n g e s f o r cause." Ex p a r t e N e t t l e s , 
435 So. 2d 151, 153 ( A l a . 1983). "The 
d e c i s i o n of the t r i a l c o u r t 'on such 
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q u e s t i o n s i s e n t i t l e d t o g r e a t weight and 
w i l l not be i n t e r f e r e d w i t h u n l e s s c l e a r l y 
e r r o n e o u s , e q u i v a l e n t t o an abuse of 
d i s c r e t i o n . ' " N e t t l e s , 435 So. 2d a t 153. 
In M a r s h a l l v. S t a t e , 598 So. 2d 14 
(Ala.Cr.App. 1991), t h i s c o u r t h e l d t h a t i t 
was not e r r o r f o r a t r i a l c o u r t t o deny 
c h a l l e n g e s f o r cause of two j u r o r s who 
s t a t e d t h a t they knew the v i c t i m or her 
f a m i l y . One veniremember had been employed 
as a maid by the v i c t i m ' s f a m i l y and the 
o t h e r s t a t e d t h a t she knew the v i c t i m ' s 
f a m i l y . M a r s h a l l , 598 So. 2d a t 16. T h i s 
c o u r t h e l d t h a t t h i s r e l a t i o n s h i p was not 
grounds f o r a c h a l l e n g e f o r cause as l o n g 
as the j u r o r i n d i c a t e s t h a t he or she can 
be f a i r and i m p a r t i a l . 598 So. 2d a t 16.' 

"Dunning v. S t a t e , 659 So. 2d 995, 997 ( A l a . Crim. 
App. 19 94)." 

K i l l i n g s w o r t h v. S t a t e , [Ms. CR-06-0854, November 13, 2009] 

So. 3d , ( A l a . Crim. App. 2009). 

The t r i a l c o u r t , which i s a b l e t o view the p o t e n t i a l 

j u r o r ' s demeanor as he or she answers the q u e s t i o n s posed on 

v o i r d i r e and s u b s e q u e n t l y i f n e c e s s a r y , i s i n a b e t t e r 

p o s i t i o n t o e v a l u a t e h i s or her b e l i e f s or c o n v i c t i o n s . In the 

i n s t a n t case, t h e s e p o t e n t i a l j u r o r s ' responses show t h a t 

t h e i r o p p o s i t i o n t o the death p e n a l t y was unwavering and thus 
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would have p r e v e n t e d them from c a r r y i n g out t h e i r d u t i e s as 

f a i r j u r o r s . There was no e r r o r here. 

X V I I I . 

M o r r i s argues t h a t Alabama's " c a p i t a l - s e n t e n c i n g s t a t u t e 

f a i l s t o narrow the u n i v e r s e of defendants e l i g i b l e f o r the 

death p e n a l t y . " ( M o r r i s ' s b r i e f , a t 112.) S p e c i f i c a l l y , he 

contends t h a t the death p e n a l t y i s a r b i t r a r i l y imposed because 

Alabama a l l o w s the f a c t o r making c e r t a i n o f f e n s e s c a p i t a l t o 

a l s o s e r v e as an a g g r a v a t i n g c i r c u m s t a n c e i n the case. He a l s o 

a g a i n argues t h a t he i s b e i n g p u n i s h e d t w i c e f o r the same 

o f f e n s e by b e i n g c o n v i c t e d of c a p i t a l murder because i t 

o c c u r r e d d u r i n g b o t h a r o b b e r y and a b u r g l a r y . M o r r i s r a i s e s 

t hese c l a i m s f o r the f i r s t time on a p p e a l ; t h e r e f o r e , t h i s 

i s s u e i s due t o e v a l u a t e d under the p l a i n - e r r o r r u l e . Rule 

45A, Ala.R.App.P. 

M o r r i s ' s c l a i m c o n c e r n i n g the " d o u b l e - c o u n t i n g " of the 

a g g r a v a t i n g c i r c u m s t a n c e has c o n s i s t e n t l y been u p h e l d by 

Alabama a p p e l l a t e c o u r t s : 

"'"[W]hen a defendant i s found 
g u i l t y of a c a p i t a l o f f e n s e , 'any 
a g g r a v a t i n g c i r c u m s t a n c e which 
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the v e r d i c t c o n v i c t i n g the 
defendant e s t a b l i s h e s was proven 
beyond a r e a s o n a b l e doubt a t 
t r i a l s h a l l be c o n s i d e r e d as 
proven beyond a r e a s o n a b l e doubt 
f o r purposes of the s e n t e n c i n g 
h e a r i n g . ' A l a . Code 1975, § 
13A-5-45(e); see a l s o A l a . Code 
1975, § 13A-5-50 ('The f a c t t h a t 
a p a r t i c u l a r c a p i t a l o f f e n s e as 
d e f i n e d i n S e c t i o n 13A-5-40(a) 
n e c e s s a r i l y i n c l u d e s one or more 
a g g r a v a t i n g c i r c u m s t a n c e s as 
s p e c i f i e d i n S e c t i o n 13A-5-49 
s h a l l not be c o n s t r u e d t o 
p r e c l u d e the f i n d i n g and 
c o n s i d e r a t i o n of t h a t r e l e v a n t 
c i r c u m s t a n c e or c i r c u m s t a n c e s i n 
d e t e r m i n i n g s e n t e n c e . ' ) . T h i s i s 
known as ' d o u b l e - c o u n t i n g ' or 
' o v e r l a p , ' and Alabama c o u r t s 
'have r e p e a t e d l y u p h e l d death 
sentences where the o n l y 
a g g r a v a t i n g c i r c u m s t a n c e 
s u p p o r t i n g the death sentence 
o v e r l a p s w i t h an element of the 
c a p i t a l o f f e n s e . ' Ex p a r t e  
Trawick, 698 So. 2d 162, 178 
( A l a . 1997); see a l s o C o r a l v.  
S t a t e , 628 So. 2d 954, 965 ( A l a . 
Crim. App. 19 9 2 ) . " ' " 

B i l l u p s v. S t a t e , [Ms. CR-05-1767, November 13, 2009] So. 

3d , ( A l a . Crim. App. 2009), q u o t i n g B a r b e r v. S t a t e , 

952 So. 2d 393, 458-59 ( A l a . Crim. App. 2005). See a l s o Newton 
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v. S t a t e , [Ms. CR-05-1517, October 2, 2009] So. 3d , 

( A l a . Crim. App. 2009). 

T h i s p r e c i s e ground of e r r o r , t h a t t h i s d o u b l e - c o u n t i n g 

f a i l s t o narrow the c l a s s of d e a t h - e l i g i b l e murderers, has 

been ad d r e s s e d and d e termined a d v e r s e l y t o M o r r i s by the 

U n i t e d S t a t e s Supreme C o u r t : 

"Here, the 'narrowing f u n c t i o n ' was performed by 
the j u r y a t the g u i l t phase when i t found defendant 
g u i l t y of t h r e e counts of murder under the p r o v i s i o n 
t h a t 'the o f f e n d e r has a s p e c i f i c i n t e n t t o k i l l or 
t o i n f l i c t g r e a t b o d i l y harm upon more than one 
p e r s o n . ' The f a c t t h a t the s e n t e n c i n g j u r y i s a l s o 
r e q u i r e d t o f i n d the e x i s t e n c e of an a g g r a v a t i n g 
c i r c u m s t a n c e i n a d d i t i o n i s no p a r t of the 
c o n s t i t u t i o n a l l y r e q u i r e d n a r r o w i n g p r o c e s s , and so 
the f a c t t h a t the a g g r a v a t i n g c i r c u m s t a n c e 
d u p l i c a t e d one of the elements of the crime does not 
make t h i s sentence c o n s t i t u t i o n a l l y i n f i r m . There i s 
no q u e s t i o n but t h a t the L o u i s i a n a scheme narrows 
the c l a s s of d e a t h - e l i g i b l e murderers and then a t 
the s e n t e n c i n g phase a l l o w s f o r the c o n s i d e r a t i o n of 
m i t i g a t i n g c i r c u m s t a n c e s and the e x e r c i s e of 
d i s c r e t i o n . The C o n s t i t u t i o n r e q u i r e s no more." 

L o w e n f i e l d v. P h e l p s , 484 U.S. 231, 246 (1988). 

Thus, as t h i s i s s u e has p r e v i o u s l y been d i s c u s s e d and 

d e t ermined a d v e r s e l y t o M o r r i s ' s c o n t e n t i o n , t h e r e i s no e r r o r 

on t h i s ground. 
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Furthermore, M o r r i s ' s argument t h a t he was i m p r o p e r l y 

c o n v i c t e d of and sentenced based on b o t h murder d u r i n g a 

r o b b e r y and murder d u r i n g a b u r g l a r y i s w i t h o u t m e r i t here. 

See P a r t I I . B . of t h i s o p i n i o n . The e v i d e n c e s u p p o r t e d the 

j u r y ' s f i n d i n g t h a t M o r r i s broke i n t o R o c h e s t e r ' s home w i t h 

the i n t e n t i o n of c o m m i t t i n g a t h e f t i n s i d e and murdered her i n 

the c o u r s e of d o i n g so. He a l s o murdered R o c h e s t e r w h i l e 

overcoming her p h y s i c a l r e s i s t e n c e and c a u s i n g s e r i o u s 

p h y s i c a l i n j u r y i n o r d e r t o commit the t h e f t . 

D e s p i t e M o r r i s ' s c o n t e n t i o n t h a t he c o u l d not be 

c o n v i c t e d and sentenced t o b o t h of these c a p i t a l o f f e n s e s f o r 

the same murder, t h i s argument has a l s o been p r e v i o u s l y 

d e c i d e d a d v e r s e l y t o M o r r i s . As t h i s C ourt s t a t e d i n B e l i s l e  

v. S t a t e , 11 So. 3d 256 ( A l a . Crim. App. 2007), a f f i r m e d , 11 

So. 3d 323 ( A l a . 2008), c e r t . d e n i e d , U.S. , 129 S.Ct. 

2865 (2009): 

" B e l i s l e was charged and c o n v i c t e d f o r two 
counts of c a p i t a l murder f o r murdering Joyce Moore 
d u r i n g the c o u r s e of a b u r g l a r y and a robbery, 
v i o l a t i o n s of §§ 13A-5-40(a)(2) and ( a ) ( 4 ) , Ala.Code 
1975. Both r e q u i r e p r o o f of d i f f e r e n t elements--one 
a b u r g l a r y and one a robbery--and do not o f f e n d the 
Double Jeopardy C l a u s e . 'A defendant can be 
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c o n v i c t e d of two or more c a p i t a l murders f o r the 
death of one v i c t i m , so l o n g as those c o n v i c t i o n s 
are i n accordance w i t h B l o c k b u r g e r [v. U n i t e d  
S t a t e s , 284 U.S. 299 (1932)], i . e . , so l o n g as each 
c o n v i c t i o n r e q u i r e d an element not r e q u i r e d i n the 
o t h e r c o n v i c t i o n s . ' Heard v. S t a t e , 999 So. 2d 992, 
1009 ( A l a . 2007). See a l s o Ex p a r t e Haney, 603 So. 
2d 412, 419 ( A l a . 1992); Ex p a r t e P e r a i t a , 897 So. 
2d 1227 ( A l a . 2004); Ex p a r t e M c W i l l i a m s , 640 So. 2d 
1015 ( A l a . 1993); C a s t i l l o v. S t a t e , 925 So. 2d 284 
( A l a . Crim. App. 2005); F l o w e r s v. S t a t e , 922 So. 2d 
938 ( A l a . Crim. App. 2005); White v. S t a t e , 900 So. 
2d 1249 ( A l a . Crim. App. 2004); Wynn v. S t a t e , 804 
So. 2d 1122 ( A l a . Crim. App. 2000); B a r k s d a l e v.  
S t a t e , 788 So. 2d 898 ( A l a . Crim. App. 2000); 
Freeman v. S t a t e , 776 So. 2d 160 ( A l a . Crim. App. 
1999); Burtram v. S t a t e , 733 So. 2d 921 ( A l a . Crim. 
App. 1998); Hyde v. S t a t e , 778 So. 2d 199 ( A l a . 
Crim. App. 1998); Madison v. S t a t e , 718 So. 2d 90 
( A l a . Crim. App. 1997); M e r r i w e a t h e r v. S t a t e , 629 
So. 2d 77 ( A l a . Crim. App. 1993). 

" B e l i s l e ' s c o n v i c t i o n s f o r two counts of c a p i t a l 
murder f o r murdering Moore d u r i n g the course of a 
b u r g l a r y and a r o b b e r y do not v i o l a t e the Double 
Jeopardy C l a u s e . " 

11 So. 3d a t 280. See a l s o Lewis v. S t a t e , [Ms. CR-06-1770, 

October 2, 2009] So. 3d , ( A l a . Crim. App. 2009). 

Because M o r r i s c o u l d p r o p e r l y be c o n v i c t e d of bo t h of 

these c a p i t a l o f f e n s e s v i o l a t i n g d o u b l e - j e o p a r d y p r i n c i p l e s , 

and because the e v i d e n c e s u p p o r t e d the j u r y ' s d e t e r m i n a t i o n of 
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g u i l t as t o these two o f f e n s e s , M o r r i s ' s c l a i m i s w i t h o u t 

m e r i t . 

XIX. 

M o r r i s argues t h a t the t r i a l c o u r t e r r e d i n a l l o w i n g a 

key S t a t e ' s w i t n e s s , D e t e c t i v e R u s s e l l , t o be p r e s e n t d u r i n g 

t r i a l . He submits t h a t because the defense had i n v o k e d the 

g e n e r a l e x c l u s i o n a r y r u l e f o r w i t n e s s e s , D e t e c t i v e R u s s e l l 

s h o u l d not have been a l l o w e d t o remain i n the courtroom. 

T h i s i s s u e must be a n a l y z e d under the p l a i n - e r r o r r u l e 

because M o r r i s f a i l e d t o o b j e c t t o D e t e c t i v e R u s s e l l ' s 

presence a t t r i a l . C e n t o b i e v. S t a t e , 861 So. 2d 1111, 1130 

( A l a . Crim. App. 2001), c e r t . d e n i e d , 861 So. 2d 1145 ( A l a . 

2003) ("Because the a p p e l l a n t f a i l e d t o o b j e c t a t t r i a l t o the 

presence of e i t h e r [the v i c t i m ' s w i f e or the Alabama Bureau of 

I n v e s t i g a t i o n i n v e s t i g a t o r ] , but merely q u e s t i o n e d t h e i r 

p resence and whether Rule 615, A l a . R . E v i d . , had been i n v o k e d , 

t h i s argument i s s u b j e c t t o r e v i e w p u r s u a n t t o the p l a i n - e r r o r 

r u l e . See Rule 45A, Ala.R.App.P."). 

"Rule 9.3, Ala.R.Crim.P., s t a t e s : 
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"'(a) W i t n e s s e s . P r i o r t o or d u r i n g any 
p r o c e e d i n g , the c o u r t , on i t s own motion or 
a t the r e q u e s t of any p a r t y , may e x c l u d e 
w i t n e s s e s from the courtroom and d i r e c t 
them not t o communicate w i t h each o t h e r , or 
w i t h anyone o t h e r than the a t t o r n e y s i n the 
case, c o n c e r n i n g any t e s t i m o n y u n t i l a l l 
w i t n e s s e s have been r e l e a s e d by the c o u r t . ' 

"The Committee Comments t o t h i s r u l e e s t a b l i s h 
t h a t 'The power t o e x c l u d e and s e p a r a t e w i t n e s s e s i s 
e n t i r e l y a matter of d i s c r e t i o n w i t h the t r i a l 
c o u r t . Teague v. S t a t e , 245 A l a . 339, 16 So. 2d 877 
(1944); Beddow v. S t a t e , 39 A l a . App. 29, 96 So. 2d 
175 (1956), c e r t . d e n i e d , 266 A l a . 694, 96 So. 2d 
178 (1957), c e r t . d e n i e d , 355 U.S. 390, 78 S.Ct. 
412, 2 L.Ed. 2d 414 (1958). By i n v o k i n g the r u l e , 
the c o u r t i s not c o m p e l l e d t o e x c l u d e a l l w i t n e s s e s 
but may be s e l e c t i v e as a p p r o p r i a t e . ' 

" F u r t h e r , Rule 615, A l a . R . E v i d . , s t a t e s : 

"'At the r e q u e s t of a p a r t y the c o u r t 
may or d e r w i t n e s s e s e x c l u d e d so t h a t t h e y 
cannot hear the t e s t i m o n y of o t h e r 
w i t n e s s e s and i t may make the o r d e r of i t s 
own motion. T h i s r u l e does not a u t h o r i z e 
e x c l u s i o n of (1) a p a r t y who i s a n a t u r a l 
p e r s o n , (2) an o f f i c e r or employee of a 
p a r t y which i s not a n a t u r a l person 
d e s i g n a t e d as i t s r e p r e s e n t a t i v e by i t s 
a t t o r n e y , (3) a person whose presence i s 
shown by a p a r t y t o be e s s e n t i a l t o the 
p r e s e n t a t i o n of the p a r t y ' s cause, or (4) 
a v i c t i m of a c r i m i n a l o f f e n s e or the 
r e p r e s e n t a t i v e of a v i c t i m who i s unable t o 
a t t e n d , when the r e p r e s e n t a t i v e has been 
s e l e c t e d by the v i c t i m , the v i c t i m ' s 
g u a r d i a n , or the v i c t i m ' s f a m i l y . ' 
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"The Comments t o t h i s r u l e e x p l a i n t h a t two of 
the c a t e g o r i e s which do not a u t h o r i z e e x c l u s i o n are 
'a p a r t y t h a t i s not a n a t u r a l person i s e n t i t l e d t o 
have a r e p r e s e n t a t i v e p r e s e n t . T h i s p e r s o n i s t o be 
an o f f i c e r or employee of the p a r t y and i s t o be 
d e s i g n a t e d by the p a r t y ' s a t t o r n e y . A l l o w i n g such a 
w i t n e s s t o be p r e s e n t i s c o n s i s t e n t w i t h h i s t o r i c 
Alabama p r a c t i c e . An example of t h i s would be when 
a p o l i c e o f f i c e r , who has been i n charge of the 
s t a t e ' s i n v e s t i g a t i o n , i s a l l o w e d t o remain i n the 
courtroom d e s p i t e the f a c t t h a t the o f f i c e r w i l l be 
a w i t n e s s . See, e.g., Portomene v. U n i t e d S t a t e s , 
221 F.2d 582 (5th C i r . 1955).'" 

Johnson v. S t a t e , [Ms. CR-99-1349, October 2, 2009] So. 3d 

, ( A l a . Crim. App. 2009). 

The r e c o r d e s t a b l i s h e s t h a t D e t e c t i v e R u s s e l l was the 

c h i e f i n v e s t i g a t o r or " o n - c a l l homicide d e t e c t i v e " i n t h i s 

case (R. 348-49), and, as such, he was the " o f f i c i a l 'law 

enforcement r e p r e s e n t a t i v e ' " and a l l o w e d t o remain i n the 

courtroom by Rule 615, A l a . R . E v i d . C e n t o b i e v. S t a t e , 861 So. 

2d a t 1130. The t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n 

a l l o w i n g D e t e c t i v e R u s s e l l t o remain i n the courtroom d e s p i t e 

the f a c t t h a t D e t e c t i v e R u s s e l l t e s t i f i e d a t t r i a l . " I n Ex  

p a r t e Lawhorn, 581 So. 2d 1179, 1181 ( A l a . 1991), the Alabama 

Supreme Court s t a t e d t h a t 'Alabama a p p e l l a t e c o u r t s have time 

and a g a i n r e f u s e d t o h o l d i t an abuse of d i s c r e t i o n on the 
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p a r t of the t r i a l c o u r t t o a l l o w a s h e r i f f , p o l i c e c h i e f , or 

s i m i l a r l y s i t u a t e d p e r s o n who w i l l l a t e r t e s t i f y t o remain i n 

the courtroom d u r i n g t r i a l . ' See a l s o Jackson v. S t a t e , 502 

So. 2d 858 ( A l a . Crim. App. 1986); Johnson v. S t a t e , 479 So. 

2d 1377 ( A l a . Crim. App. 1985); Chesson v. S t a t e , 435 So. 2d 

177 ( A l a . Crim. App. 1983), and a u t h o r i t i e s c i t e d i n those 

c a s e s . " I d . 

Here, the t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n by 

a l l o w i n g D e t e c t i v e R u s s e l l t o remain i n the courtroom d u r i n g 

the t r i a l . There was no p l a i n e r r o r as t o t h i s c l a i m . 

XX. 

M o r r i s argues t h a t Alabama's method of e x e c u t i o n i s 

u n c o n s t i t u t i o n a l under the E i g h t h and F o u r t e e n t h Amendments t o 

the U n i t e d S t a t e s C o n s t i t u t i o n , as w e l l as under the Alabama 

C o n s t i t u t i o n of 1901, A r t . I , § 15. S p e c i f i c a l l y , M o r r i s 

contends t h a t the method of l e t h a l i n j e c t i o n used i n Alabama 

c o u l d r e s u l t i n e x c e s s i v e and undue p a i n , because " ' [ i ] t i s 

u n d i s p u t e d t h a t , w i t h o u t p r o p e r a n a e s t h e s i a , the 

a d m i n i s t r a t i o n of pancuronium bromide and p o t a s s i u m c h l o r i d e , 

e i t h e r s e p a r a t e l y or i n c o m b i n a t i o n , would r e s u l t i n a 
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t e r r i f y i n g , e x c r u c i a t i n g death. The b a s i c mechanics are t h a t 

the inmate would f i r s t be p a r a l y z e d and s u f f o c a t e d (because 

the p a r a l y s i s would make him unable t o draw b r e a t h ) , then f e e l 

a b u r n i n g p a i n throughout h i s body, and then s u f f e r a h e a r t 

a t t a c k w h i l e r e m a i n i n g unable t o b r e a t h e . " Ex p a r t e B e l i s l e , 

11 So. 3d 323, 338 n. 15 ( A l a . 2008), c e r t . d e n i e d , U.S. 

, 129 S.Ct.2865, 174 L.Ed. 2d 582 (2009), q u o t i n g H a r b i s o n 

v. L i t t l e , 511 F.Supp. 2d 872, 883 (M.D.Tenn. 2007). 

However, i n Ex p a r t e B e l i s l e , 11 So. 3d a t 338, the 

Alabama Supreme Court h e l d t h a t , i n l i g h t of the s a f e g u a r d s 

i n c l u d e d i n the a d m i n i s t r a t i o n of the drugs used f o r 

e x e c u t i o n s by l e t h a l i n j e c t i o n i n Alabama, th e s e p r o c e d u r e s do 

not c o n s t i t u t e c r u e l and u n u s u a l punishment. 

"We note t h a t Alabama's s t a t u t o r y d e a t h - p e n a l t y 
scheme has r e p e a t e d l y been u p h e l d a g a i n s t 
c o n s t i t u t i o n a l c h a l l e n g e s . A comprehensive l i s t i n g 
of the cases d e a l i n g w i t h t h e s e c h a l l e n g e s can be 
found i n T r a v i s v. S t a t e , 776 So. 2d 819, 873 ( A l a . 
Crim. App. 1997), a f f ' d , 776 So. 2d 874 ( A l a . 2000), 
c e r t . d e n i e d , 531 U.S. 1081, 121 S.Ct. 785, 148 
L.Ed.2d 681 (2001). Moreover, we know of no 
a u t h o r i t y i n support of the g e n e r a l p r o p o s i t i o n t h a t 
death by l e t h a l i n j e c t i o n v i o l a t e s a defendant's 
c o n s t i t u t i o n a l r i g h t s . Indeed, a number of 
j u r i s d i c t i o n s have r e j e c t e d such c l a i m s . See, e.g., 
Sims v. S t a t e , 754 So. 2d 657, 668 ( F l a . 2000); 
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S t a t e v. C a r t e r , 89 Ohio St . 3 d 593, 608, 734 N.E.2d 
345 (2000); R i t c h i e v. S t a t e , 809 N.E. 2d 258, 262 
(Ind. 2004); Wheeler v. Commonwealth, 121 S.W. 3d 
173, 186 (Ky. 2003). Today, we j o i n these 
j u r i s d i c t i o n s i n h o l d i n g t h a t death by l e t h a l 
i n j e c t i o n i s not per se c r u e l and u n u s u a l 
punishment." 

B r y a n t v. S t a t e , 951 So. 2d 732, 747-48 ( A l a . Crim. App. 

2003), c e r t . d e n i e d , 951 So. 2d 732 ( A l a . 2006), c e r t d e n i e d , 

549 U.S. 1324 ( 2007).(Footnote omitted.) 

XXI. 

M o r r i s argues t h a t h i s c o n v i c t i o n and sentence are due t o 

be r e v e r s e d based on the c u m u l a t i v e e f f e c t of the p r e v i o u s l y 

a l l e g e d e r r o r s . 

"'"The Alabama Supreme Court has s e t 
f o r t h the c u m u l a t i v e - e r r o r r u l e as f o l l o w s : 
' [ W ] h i l e , under the f a c t s of a p a r t i c u l a r 
case, no s i n g l e e r r o r among m u l t i p l e e r r o r s 
may be s u f f i c i e n t l y p r e j u d i c i a l t o r e q u i r e 
r e v e r s a l under Rule 45, i f the accumulated 
e r r o r s have " p r o b a b l y i n j u r i o u s l y a f f e c t e d 
s u b s t a n t i a l r i g h t s of the p a r t i e s , " then 
the c u m u l a t i v e e f f e c t of the e r r o r s may 
r e q u i r e r e v e r s a l . ' Ex p a r t e Woods, 789 So. 
2d 941, 942-43 n. 1 ( A l a . 2001) ( q u o t i n g 
Rule 45, Ala.R.App.P.). A p p l y i n g t h i s 
s t a n d a r d t o L e w i s ' s a l l e g a t i o n of 
c u m u l a t i v e e r r o r , we have s c r u p u l o u s l y 
r e v i e w e d the r e c o r d and f i n d no e v i d e n c e 
t h a t the c u m u l a t i v e e f f e c t of any of the 
i n d i v i d u a l l y n o n r e v e r s i b l e e r r o r s i n t h i s 
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case a f f e c t e d L e w i s ' s s u b s t a n t i a l r i g h t s a t 
t r i a l . " ' 

" S h a r i f i v. S t a t e , 993 So. 2d 907, 946-47 ( A l a . 
Crim. App. 2008) ( q u o t i n g Lewis v. S t a t e , [Ms. 
CR-03-0480, A p r i l 28, 2006] So.3d , 
(Ala.Crim.App.2006))." 

Brown v. S t a t e , [Ms. CR-07-1958, November 13, 2009] So. 3d 

, ( A l a . Crim. App. 2009.) 

In the p r e s e n t case, when we r e v i e w the r e c o r d and the 

e r r o r s p r e v i o u s l y d i s c u s s e d , t h e r e i s no i n d i c a t i o n t h a t t h e y 

a f f e c t e d M o r r i s ' s s u b s t a n t i a l r i g h t s a t t r i a l . 

X X I I . 

A c c o r d i n g t o Rule 45A, Ala.R.App.P., we have searche d the 

e n t i r e p r o c e e d i n g s f o r any p l a i n e r r o r . In so d o i n g , we note 

t h a t the r e c o r d of the p r o c e e d i n g s does not a f f i r m a t i v e l y show 

t h a t the p e t i t j u r y was sworn as t o t h e i r oath of s e r v i c e . (R. 

107.) However, the c a s e - a c t i o n summary r e f l e c t s t h a t the j u r y 

was sworn and the r e c o r d does show p a r e n t h e t i c a l l y t h a t the 

venire-members were a d m i n i s t e r e d t h e i r oath b e f o r e v o i r d i r e 

e x a m i n a t i o n . (C. 47, R. 13.) T h e r e f o r e , t h e r e i s no e r r o r , 

p l a i n or o t h e r w i s e , because of t h i s o m i s s i o n . Ex p a r t e Lee, 

989 So. 2d 504, 506 ( A l a . 2008). 
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F u r t h e r , p u r s u a n t t o § 13A-5-53, A l a . Code 1975, we are 

r e q u i r e d t o address the p r o p r i e t y of M o r r i s ' s sentence of 

death. I t i s the f i n d i n g of t h i s C ourt t h a t t h e r e i s no e r r o r 

i n the s e n t e n c i n g t h a t a d v e r s e l y a f f e c t e d M o r r i s ' s r i g h t s . 

The t r i a l c o u r t found the e x i s t e n c e of t h r e e a g g r a v a t i n g 

c i r c u m s t a n c e s : t h a t M o r r i s had p r e v i o u s l y been c o n v i c t e d of 

another f e l o n y i n v o l v i n g the use of v i o l e n c e t o the pe r s o n , 

s p e c i f i c a l l y second-degree a s s a u l t , § 13A-5-49(2),Ala. Code 

1975; t h a t M o r r i s i n t e n t i o n a l l y caused the death of R o c h e s t e r 

d u r i n g the commission of f i r s t - d e g r e e r o b b e r y , § 13A-5-49(4), 

A l a . Code 1975; and t h a t M o r r i s i n t e n t i o n a l l y caused the death 

of R o c h e s t e r d u r i n g the commission of f i r s t - d e g r e e b u r g l a r y , 

§ 13A-5-49(4), A l a . Code 1975. The t r i a l c o u r t f u r t h e r found 

the e x i s t e n c e of no s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . 

Moreover, the t r i a l c o u r t found t h a t M o r r i s p r e s e n t e d no 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s a t the s e n t e n c i n g 

h e a r i n g , and the t r i a l c o u r t found none t o be p r e s e n t i n t h i s 

case. 

In w e i g h i n g the a g g r a v a t i n g c i r c u m s t a n c e s a g a i n s t the 

m i t i g a t i n g c i r c u m s t a n c e s , the t r i a l c o u r t d e termined t h a t 

139 



CR-07-1997 

" [ a ] f t e r c o n s i d e r a t i o n of a l l the m a t t e r s t h a t were p r e s e n t e d 

t o [the] C o u r t , the t e s t i m o n y h e a r d a t t r i a l , and the 

s e n t e n c i n g h e a r i n g b e f o r e [the] C o u r t , b o t h i n m i t i g a t i o n and 

by a g g r a v a t i o n , t a k i n g i n t o account a l l o t h e r m a t t e r s t h a t 

were p r o f e r r e d b e f o r e [the] C o u r t , " the a g g r a v a t i n g 

c i r c u m s t a n c e s outweighed the m i t i g a t i n g c i r c u m s t a n c e s . (C. 

64.) The t r i a l c o u r t ' s f i n d i n g s c o n c e r n i n g the a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s are s u p p o r t e d by the r e c o r d . 

I t i s the f i n d i n g of t h i s C ourt t h a t death i s the p r o p e r 

sentence i n t h i s case. A f t e r c a r e f u l l y r e v i e w i n g the r e c o r d of 

bot h the g u i l t and s e n t e n c i n g phases of M o r r i s ' s t r i a l , we 

conclude t h a t t h e r e i s no i n d i c a t i o n t h a t the sentence of 

death was imposed under the i n f l u e n c e of p a s s i o n , p r e j u d i c e , 

or any o t h e r a r b i t r a r y f a c t o r . S e c t i o n 13A-5-53(b)(2), A l a . 

Code 1975, r e q u i r e s t h i s C ourt t o weigh the a g g r a v a t i n g 

c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s i n d e p e n d e n t l y 

t o determine the p r o p r i e t y of M o r r i s ' s sentence of death. An 

independent w e i g h i n g of the a g g r a v a t i n g and m i t i g a t i n g 

c i r c u m s t a n c e s i n d i c a t e s t h a t the t r i a l c o u r t p r o p e r l y 

determined t h a t the a g g r a v a t i n g c i r c u m s t a n c e s outweighed the 
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m i t i g a t i n g c i r c u m s t a n c e s and t h a t death i s the p r o p e r 

sentence. 

As r e q u i r e d by § 13A-5-53(b)(3), A l a . Code 1975, t h i s 

C o urt must determine whether M o r r i s ' s sentence was 

d i s p r o p o r t i o n a t e or e x c e s s i v e when compared t o the p e n a l t i e s 

imposed i n s i m i l a r c a s e s. The sentence of death i n t h i s case 

i s n e i t h e r d i s p r o p o r t i o n a t e nor e x c e s s i v e t o the p e n a l t i e s 

imposed i n s i m i l a r c a s e s , c o n s i d e r i n g the c i r c u m s t a n c e s 

s u r r o u n d i n g b o t h the crime and M o r r i s . See, e.g., B e l i s l e v.  

S t a t e , 11 So. 3d 256 ( A l a . Crim. App. 2007), c e r t . d e n i e d , 11 

So. 3d 323 ( A l a . 2008), c e r t . d e n i e d , U.S. ,(2009); 

Saunders v. S t a t e , 10 So. 3d 53 (Ala.Crim.App. 2007), c e r t . 

d e n i e d , 10 So. 3d 53 ( A l a . 2008), c e r t . d e n i e d , U.S. , 

129 S.Ct. 2433 (2009.) 

For the reasons e x p r e s s e d here, M o r r i s ' s c o n v i c t i o n s and 

sentences are a f f i r m e d . 

AFFIRMED. 

Welch and K e l l u m , J J . , concur. Wise, P.J., concurs i n 

the r e s u l t . Windom, J . re c u s e s h e r s e l f . 
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