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James Lee Ware a p p e a l s f r o m h i s c o n v i c t i o n s f o r f i r s t -

d e g r e e b u r g l a r y , a v i o l a t i o n o f § 1 3 A - 7 - 5 ( a ) ( 1 ) , A l a . Code 
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1975; 1 f i r s t - d e g r e e r o b b e r y , a v i o l a t i o n o f § 1 3 A - 8 - 4 1 ( a ) ( 1 ) , 

A l a . Code 1975; and f i r s t - d e g r e e r a p e , a v i o l a t i o n o f § 13A-6-

6 1 ( a ) ( 1 ) , A l a . Code 1975. He p r e s e n t s f o u r i s s u e s on a p p e a l . 

F a c t s 

On t h e n i g h t o f J u n e 8, 1993, t h e v i c t i m , L.M., a 

g r a d u a t e s t u d e n t e n r o l l e d a t t h e U n i v e r s i t y o f A l a b a m a i n 

T u s c a l o o s a , was a s l e e p i n h e r b e d when she was awakened by a 

man l y i n g on t o p o f h e r and c o v e r i n g h e r e y e s w i t h what she 

b e l i e v e d was a t o w e l and a p l a s t i c b a g . L.M. s t r u g g l e d w i t h 

h e r a t t a c k e r , who was f o r c i b l y p u l l i n g h e r p a n t i e s o f f , and 

d u r i n g t h e s t r u g g l e she f e l t s o m e t h i n g s h a r p i n t h e man's b a c k 

p o c k e t . H a v i n g f e l t what she t h o u g h t was a weapon, she f e a r e d 

f o r h e r l i f e a nd began t o b e g t h e man n o t t o k i l l h e r . B e f o r e 

t h e man l e f t L.M.'s room, she was f o r c i b l y r a p e d two t i m e s and 

t h e r a p i s t a t t e m p t e d t o r a p e L.M. a t h i r d t i m e b u t was 

u n s u c c e s s f u l . When he l e f t h e r room, t h e r a p i s t l e f t t h e 

1Ware c o m m i t t e d t h e c r i m e i n 1993 b e f o r e t h e b u r g l a r y 
s t a t u t e was amended i n 2006. Ware was c h a r g e d u n d e r t h e p r e -
amended v e r s i o n o f t h e s t a t u t e . H a r d y v. S t a t e , 570 So. 2d 
871 ( A l a . C r i m . App. 1 9 9 0 ) ( u n l e s s o t h e r w i s e s t a t e d i n t h e 
s t a t u t e , t h e l a w i n e f f e c t a t t h e t i m e t h e o f f e n s e was 
c o m m i t t e d c o n t r o l s t h e o f f e n s e ) . 
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b l i n d f o l d o v e r L.M.'s e y e s , b o u n d L.M.'s f e e t 2 w i t h an 

e l e c t r i c a l c o r d , and i n s t r u c t e d h e r n o t t o move. L.M. h e a r d 

h e r a t t a c k e r r a m b l i n g t h r o u g h o u t h e r h o u s e . When L.M. 

b e l i e v e d h e r a s s a i l a n t h a d l e f t h e r h o u s e , she f r e e d h e r s e l f 

and t e l e p h o n e d t h e p o l i c e a nd h e r b o y f r i e n d . Money and a 

di a m o n d r i n g h a d bee n t a k e n f r o m h e r h o u s e . L.M. was t a k e n t o 

t h e h o s p i t a l , where a r a p e k i t a n a l y s i s was p r e p a r e d . O t h e r 

t h a n t h e r a p e k i t , no p h y s i c a l e v i d e n c e was o b t a i n e d f r o m t h e 

c r i m e s c e n e t h a t c o u l d be u s e d t o i d e n t i f y t h e r a p i s t . 

The c a s e r e m a i n e d u n s o l v e d f o r s e v e r a l y e a r s . I n 2004 

t h e A l a b a m a D e p a r t m e n t o f F o r e n s i c S c i e n c e s ("the DFS") 

o b t a i n e d a g r a n t t h a t e n a b l e d " c o l d - c a s e r a p e s " t o be t e s t e d 

f o r t h e p r e s e n c e o f d e o x y r i b o n u c l e i c a c i d ("DNA"), w h i c h i f 

p r e s e n t , c o u l d l e a d t o t h e i d e n t i f i c a t i o n o f t h e r a p i s t . 

( h e a r i n g on m o t i o n t o d i s m i s s , R. 12.) DNA i d e n t i f i c a t i o n i s 

" [ a ] method o f s c i e n t i f i c i d e n t i f i c a t i o n b a s e d on a 
p e r s o n ' s u n i q u e g e n e t i c makeup; s p e c i . , t h e 
c o m p a r i s o n o f a p e r s o n ' s d e o x y r i b o n u c l e i c a c i d (DNA) 
-- a p a t t e r n e d c h e m i c a l s t r u c t u r e o f g e n e t i c 
i n f o r m a t i o n -- w i t h t h e DNA i n a b i o l o g i c a l s p e c i m e n 
( s u c h as b l o o d , t i s s u e , o r h a i r ) t o d e t e r m i n e 
w h e t h e r t h e p e r s o n i s t h e s o u r c e o f t h e s p e c i m e n . 
DNA i s u s e d i n c r i m i n a l c a s e s f o r p u r p o s e s s u c h as 

2L.M. was n o t a s k e d a b o u t h e r h a n d s . 
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i d e n t i f y i n g a v i c t i m ' s r e m a i n s , l i n k i n g a s u s p e c t t o 
a c r i m e , and e x o n e r a t i n g an i n n o c e n t s u s p e c t . " 

B l a c k ' s Law D i c t i o n a r y 516-17 ( 8 t h e d . 2 0 0 4 ) . DNA 

i d e n t i f i c a t i o n i s a l s o t e r m e d DNA p r o f i l i n g . I d . 

Thus, i n 2004, t h e T u s c a l o o s a P o l i c e D e p a r t m e n t d e l i v e r e d 

t o t h e DFS t h e r a p e k i t s f r o m s e v e r a l u n s o l v e d r a p e c a s e s , 

i n c l u d i n g L.M.'s. L a t e r i n 2004, t h e DFS d e l i v e r e d t h e r a p e 

k i t s , i n c l u d i n g L.M.'s, t o O r c h i d C e l l m a r k L a b o r a t o r y 

( " O r c h i d " ) i n Germantown, M a r y l a n d . 3 (R. 426, 429.) 

From L.M.'s r a p e k i t , t h e l a b o r a t o r y t e c h n i c i a n s 

p r o c e s s e d t h e b i o l o g i c a l m a t e r i a l , i . e . , t h e v a g i n a l s w a b s , 4 

t a k e n f r o m L.M.'s r a p e k i t , t e s t e d t h e DNA p r e s e n t on t h e 

swabs, and r e c o r d e d i n t h e c a s e f i l e a v i s u a l a n a l y s i s o f t h e 

DNA p r o f i l e i n t h e f o r m o f g r a p h s and c h a r t s . The r e c o r d 

d i s c l o s e s t h a t as many as s i x l a b o r a t o r y t e c h n i c i a n s 5 

3A s i n g l e r e f e r e n c e t o " O r c h i d C e l l m a r k L a b o r a t o r y " i n 
D a l l a s , Texas was made a page 65 o f t h e t r a n s c r i p t . T h i s 
a p p e a r s t o be an e r r o r . 

4A swab i s a wooden s t i c k w i t h a c o t t o n t i p on one end. 
I n a r a p e k i t , a swab i s u s e d t o c o l l e c t b i o l o g i c a l m a t e r i a l 
f r o m t h e v i c t i m ' s v a g i n a a f t e r a r a p e . I t i s h o p e d t h a t t h e 
r a p i s t ' s semen w i l l be a p a r t o f t h e b i o l o g i c a l m a t e r i a l 
c o l l e c t e d on t h e swab. 

5The a n a l y s t p l a c e d t h e i r i n i t i a l s b e s i d e t h e p r o c e d u r e s . 
Those i n i t i a l s a r e : JHF, MLM, JJW, ADM, NRG, and J L K . 

4 



CR-08-1177 

p e r f o r m e d t e s t s on L.M.'s v a g i n a l swabs. (See CR. 279.) The 

l a b o r a t o r y t e c h n i c i a n s a l s o c o m p i l e d a " R e p o r t o f L a b o r a t o r y 

E x a m i n a t i o n . " (CR. 2 5 8 - 6 0 ) . The r e s u l t i n g r e p o r t i s t h e DNA 

p r o f i l e r e p o r t . I t do c u m e n t e d t h e i t e m s t e s t e d , p r o v i d e d 

i n f o r m a t i o n a nd s c i e n t i f i c c o n c l u s i o n s a b o u t t h e t e s t e d 

m a t e r i a l , a nd s t a t e d t h a t t h e e v i d e n c e w o u l d be r e t u r n e d t o 

t h e DFS. The DNA p r o f i l e r e p o r t was r e v i e w e d and a p p r o v e d b y 

O r c h i d ' s l a b o r a t o r y d i r e c t o r , L e w i s O. Maddox, Ph.D., and b y 

O r c h i d ' s m o l e c u l a r g e n e t i c i s t , J a s o n E. K o k o s z k a , Ph.D. 

J a s o n E. K o k o s z k a t e s t i f i e d a t Ware's t r i a l . K o k o s z k a 

t e s t i f i e d t h a t e v e r y f o r e n s i c l a b o r a t o r y h a d s t a n d a r d 

o p e r a t i n g p r o c e d u r e s a n d g u i d e l i n e s s e t t i n g f o r t h how t h e 

l a b o r a t o r y w ork i s t o be p e r f o r m e d and t h e way i n w h i c h t h e 

l a b o r a t o r y m a t e r i a l i s c o l l e c t e d . K o k o s z k a t e s t i f i e d t h a t i n 

2004, i n a d d i t i o n t o b e i n g a m o l e c u l a r g e n e t i c i s t a t O r c h i d , 

he was a l s o a c u s t o d i a n o f r e c o r d s . (R. 704.) The DNA 

p r o f i l e r e p o r t i n L.M.'s c a s e r e p r e s e n t e d a r e p o r t t h a t O r c h i d 

" r o u t i n e l y " i s s u e d " f o l l o w i n g t h e a n a l y s i s " o f t h e m a t e r i a l 

s u b m i t t e d i n a c a s e and t h a t i t was " m a i n t a i n e d i n t h e r e g u l a r 

c o u r s e o f b u s i n e s s " a t O r c h i d . (R. 704.) The r e p o r t l i s t s 

t h e i t e m s t h a t were t e s t e d as L.M.'s o r a l swab, L.M.'s v a g i n a l 
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swab, and L.M.'s b l o o d s a m p l e . The body o f t h e r e p o r t d e t a i l s 

t h e a n a l y s e s t h a t were p e r f o r m e d on t h e e v i d e n c e a n d t h e 

s c i e n t i f i c c o n c l u s i o n s t h a t were drawn f r o m t h e a n a l y s e s . 

T h i s i n c l u d e d a c h a r t e x h i b i t i n g t h e " d o n o r p r o f i l e " o f t h e 

" p o s s i b l e t y p e s o f t h e p r i m a r y m a l e d o n o r " d e t e r m i n e d f r o m t h e 

DNA t e s t i n g . (CR. 258, 260.) The r e p o r t a l s o " c o n t a i n s t h e 

s i g n a t u r e s o f t h e two i n d i v i d u a l s who were t a k i n g 

r e s p o n s i b i l i t y f o r t h e work as w e l l as any d a t a s u p p l i e d w i t h 

t h e r e p o r t . " (R. 705.) K o k o s z k a was "one o f t h e i n d i v i d u a l s 

t a k i n g r e s p o n s i b i l i t y f o r t h e work i n f o r m e d [ s i c ] i n [ t h e 

i n s t a n t ] c a s e " and h i s s i g n a t u r e i s on t h e r e p o r t . (R. 705, 

711.) He s e n t t h e r e p o r t and t h e c a s e f i l e t o A n g e l o 

D e l l a M a n n a a t t h e DFS. D u r i n g K o k o s z k a ' s e x a m i n a t i o n , t h e DNA 

r e p o r t was a d m i t t e d i n t o e v i d e n c e o v e r Ware's c o n f r o n t a t i o n -

c l a u s e o b j e c t i o n . (R. 705.) I n a d m i t t i n g t h e r e p o r t , t h e 

t r i a l c o u r t s t a t e d : " I b e l i e v e t h a t t h e c a s e s f o l l o w i n g 

C r a w f o r d [v. W a s h i n g t o n , 541 U.S. 36 ( 2 0 0 4 ) , ] and C r a w f o r d , 

t h e s u p e r v i s o r o f t h e l a b work and t h a t p r e p a r e d t h e r e p o r t , 

i f t h a t p e r s o n i s p r e s e n t t o — p r e s e n t and s u b j e c t t o 

c r o s s - e x a m i n a t i o n , C r a w f o r d i s s a t i s f i e d . The C o u r t i s g o i n g 

t o o v e r r u l e t h e o b j e c t i o n . " (R. 708.) 
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K o k o s z k a a l s o t e s t i f i e d r e g a r d i n g L.M.'s c a s e f i l e . 

K o k o s z k a t e s t i f i e d t h a t t h e c a s e f i l e was a l s o k e p t i n " t h e 

r e g u l a r c o u r s e o f b u s i n e s s " a t O r c h i d a nd t h a t he was t h e 

c u s t o d i a n o f t h e s e r e c o r d s . (R. 710.) The c a s e f i l e r e f l e c t s 

" a l l t h e a n a l y s i s t h a t o c c u r r e d i n L.M.'s c a s e f r o m s t a r t t o 

f i n i s h , c u l m i n a t i n g w i t h t h e ... r e v i e w c h e c k l i s t s t h a t t h e 

p e r s o n r e p o r t i n g t h e c a s e and r e v i e w i n g t h e c a s e w o u l d f i l l 

o u t t o show what a c t u a l l y o c c u r r e d i n s i d e t h e c a s e . " (R. 

709.) K o k o s z k a f u r t h e r t e s t i f i e d t h a t as t h e r e v i e w e r o f a l l 

t h e work done i n t h i s c a s e , he a l s o r e v i e w e d t h e 

" i d e n t i f i c a t i o n o f t h e semen upon t h e sa m p l e w h i c h o c c u r r e d 

p r i o r t o t h e DNA t e s t i n g . " (R. 711.) He " r e v i e w e d a l l t h e 

a n a l y s e s t h a t were p e r f o r m e d t o e n s u r e t h a t t h e y were 

p e r f o r m e d i n a c c o r d a n c e w i t h [ t h e s t a n d a r d o p e r a t i n g 

p r o c e d u r e s ] and a l s o e n s u r e d t h a t t h e c o n c l u s i o n s drawn f r o m 

t h e d a t a were a c c u r a t e a nd a p p r o p r i a t e as w e l l . " (R. 711.) 

K o k o s z k a i n i t i a l e d t h e r e v i e w s h e e t s i n t h e c a s e f i l e t o 

r e f l e c t t h a t he h a d r e v i e w e d t h e c a s e and he s t a t e d t h a t h i s 

p e r s o n a l r e v i e w meant t h a t t h e work was p e r f o r m e d " i n 

a c c o r d a n c e w i t h t h e g u i d e l i n e s " t h a t were i n p l a c e . (R. 712.) 

He s t a t e d t h a t " [ t ] o [ h i s ] k n o w l e d g e t h e r e were no e r r o r s t h a t 
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o c c u r r e d d u r i n g t h e a n a l y s i s o f t h e c a s e . " (R. 713.) The 

c a s e f i l e was a d m i t t e d d u r i n g K o k o s z k a ' s e x a m i n a t i o n o v e r 

Ware's c o n f r o n t a t i o n - c l a u s e o b j e c t i o n . 

The DNA p r o f i l e r e p o r t and t h e c a s e f i l e g e n e r a t e d by t h e 

O r c h i d l a b o r a t o r y t e c h n i c i a n s , and a p p r o v e d b y K o k o s z k a , were 

s e n t t o A n g e l o D e l l a M a n n a a t t h e DFS. D e l l a M a n n a i s an e x p e r t 

i n "DNA f o r e n s i c b i o l o g y " and " d i r e c t o r o f t h e DNA P r o g r a m f o r 

S t a t e w i d e F o r e n s i c B i o l o g y E f f o r t s " f o r t h e DFS. (R. 411, 

479.) D e l l a M a n n a t e s t i f i e d t h a t t h e O r c h i d l a b o r a t o r y 

t e c h n i c i a n s p r o p e r l y p e r f o r m e d a l l t e s t s on t h e b i o l o g i c a l 

m a t e r i a l i n a c c o r d a n c e w i t h t h e c o n t r o l s and p r o c e d u r e s p u t i n 

p l a c e b y t h e DFS a n d t h a t t h e r e were "no e r r o r s i n [L.M.'s] 

c a s e . " (R. 501, 538.) D e l l a M a n n a compared t h e DNA p r o f i l e 

s e n t t o h i m b y O r c h i d t o o t h e r known DNA p r o f i l e s c o n t a i n e d i n 

t h e Combined DNA I n d e x S y s t e m ("CODIS"), w h i c h i s a n a t i o n w i d e 

r e p o s i t o r y f o r DNA-specimen i n f o r m a t i o n . See § 3 6 - 1 8 - 2 1 ( j ) , 

A l a . Code 1975. D e l l a M a n n a d e t e r m i n e d t h a t t h e DNA p r o f i l e 

r e c e i v e d f r o m O r c h i d m a t c h e d W a r e ' s 6 DNA p r o f i l e i n CODIS. 

(R. 537.) 

6 B e c a u s e James Lee Ware h a d b e e n c o n v i c t e d o f a p r i o r 
f e l o n y , h i s DNA was p a r t o f t h e CODIS d a t a b a s e . See § 36-18¬
25, A l a . Code 1975. 
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P u r s u a n t t o r o u t i n e p r o c e d u r e a t t h e DFS, once t h e DNA 

ma t c h was a s c e r t a i n e d , t h e DFS removed Ware's CODIS s a m p l e 

f r o m s t o r a g e and r e t e s t e d i t " t o e n s u r e t h a t t h e p r o f i l e ... 

w i t h i n CODIS [was] t h e p r o f i l e ... a s s o c i a t e d w i t h t h e 

p h y s i c a l s a m p l e . " (R. 504-05.) Then, a s e c o n d a n a l y s t a t t h e 

DFS i n d e p e n d e n t l y r e v i e w e d and compared Ware's known CODIS DNA 

p r o f i l e t o t h e unknown DNA p r o f i l e o b t a i n e d f r o m t h e semen 

t a k e n f r o m L.M.'s r a p e k i t and s e n t t o t h e DFS by O r c h i d . (R. 

514.) I n O c t o b e r 2006, a DNA s a m p l e , i n t h e f o r m o f c h e e k 

swab, was t a k e n f r o m Ware. Ware's c h e e k s a m p l e was " r [ u ] n 

t h r o u g h t h e DNA t e s t p r o c e s s i n [ t h e ] l a b o r a t o r y i n A l a b a m a , " 

and t h e DNA p r o f i l e f r o m Ware's c h e e k s a m p l e was compared t o 

Ware's CODIS p r o f i l e a nd t h e unknown DNA p r o f i l e c r e a t e d f r o m 

t h e semen t a k e n f r o m L.M.'s r a p e k i t . (R. 515.) "The DNA 

p r o f i l e known t o be f r o m Mr. Ware [ t h e c h e e k sample] m a t c h e d 

... [ t h e ] CODIS s a m p l e as w e l l as t h e semen p r o f i l e f r o m t h e 

v a g i n a l swabs o f [ L . M . ] " (R. 515-16.) D e l l a M a n n a u s e d 

O r c h i d ' s DNA p r o f i l e t o c a l c u l a t e p o p u l a t i o n f r e q u e n c i e s , and 

he e x p l a i n e d how he r e a c h e d h i s c o n c l u s i o n s t h a t Ware's DNA 

m a t c h e d t h e DNA e x t r a c t e d f r o m t h e semen removed f r o m L.M.'s 

r a p e k i t . 
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Ware was n o t a f f o r d e d an o p p o r t u n i t y d u r i n g t h e t r i a l t o 

c o n f r o n t a n d t o c r o s s - e x a m i n e t h e O r c h i d l a b o r a t o r y 

t e c h n i c i a n s who p e r f o r m e d t h e t e s t u n d e r l y i n g t h e DNA p r o f i l e 

r e p o r t o r t h e d a t a c o l l e c t e d i n L.M.'s c a s e f i l e . Ware was 

u l t i m a t e l y c h a r g e d and c o n v i c t e d o f f i r s t - d e g r e e b u r g l a r y , 

f i r s t - d e g r e e r o b b e r y , and f i r s t - d e g r e e r a p e . 

I . 

Ware c o n t e n d s t h a t t h e t r i a l c o u r t v i o l a t e d h i s S i x t h 

Amendment r i g h t t o c o n f r o n t and t o c r o s s - e x a m i n e w i t n e s s e s 

a g a i n s t h i m when t h e c o u r t a d m i t t e d i n t o e v i d e n c e t e s t i m o n y 

and r e p o r t s b a s e d on t h e work p r o d u c t o f t h e l a b o r a t o r y  

t e c h n i c i a n s a t O r c h i d who d i d n o t t e s t i f y a t t h e t r i a l . 

S p e c i f i c a l l y , Ware c o n t e n d s t h a t t h e DNA p r o f i l e a nd r e p o r t 

were t e s t i m o n i a l i n n a t u r e and, t h u s , t h a t t h e i r i n t r o d u c t i o n 

v i o l a t e d t h e U n i t e d S t a t e s Supreme c o u r t d e c i s i o n s i n C r a w f o r d  

v. W a s h i n g t o n , 541 U.S. 36 ( 2 0 0 4 ) , and M e l e n d e z - D i a z v.  

M a s s a c h u s e t t s , U.S. , 129 S.Ct. 2527 ( 2 0 0 9 ) . 

I n C r a w f o r d , t h e U n i t e d S t a t e s Supreme C o u r t c l a r i f i e d 

" t h a t t h e F r a m e r s [ o f t h e S i x t h Amendment] w o u l d n o t have 

a l l o w e d a d m i s s i o n o f t e s t i m o n i a l s t a t e m e n t s o f a w i t n e s s who 

d i d n o t a p p e a r a t t r i a l u n l e s s he was u n a v a i l a b l e t o t e s t i f y , 
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and t h e d e f e n d a n t h a d h a d a p r i o r o p p o r t u n i t y f o r 

c r o s s - e x a m i n a t i o n . " 541 U.S. a t 53-54. I n M e l e n d e z - D i a z v. 

M a s s a c h u s e t t s , U.S. a t , 129 S. C t . a t 2532, t h e U n i t e d 

S t a t e s Supreme C o u r t h e l d t h a t a c e r t i f i c a t e o f a n a l y s i s 

c r e a t e d by a s t a t e - l a b o r a t o r y t e c h n i c i a n was t e s t i m o n i a l and 

c o v e r e d by t h e c o n f r o n t a t i o n c l a u s e . Ware a r g u e s t h a t t h e s e 

c a s e s p r o v i d e a u t h o r i t y f o r f i n d i n g t h a t he was d e n i e d t h e 

r i g h t t o c o n f r o n t w i t n e s s e s a g a i n s t him. 

P r e s e r v a t i o n 

A. 

The S t a t e s u g g e s t s t h a t Ware's a r g u m e n t s i n t h e t r i a l 

c o u r t were n o t a s p e c i f i c r e q u e s t t o c r o s s - e x a m i n e t h e 

l a b o r a t o r y t e c h n i c i a n s b a s e d on t h e C o n f r o n t a t i o n C l a u s e . 

However, t h e r e c o r d i s r e p l e t e w i t h Ware's argument 

c h a l l e n g i n g t h e a d m i s s i o n o f a l l t e s t i m o n y r e g a r d i n g t h e DNA 

p r o f i l e r e p o r t g e n e r a t e d b y t h e a b s e n t l a b o r a t o r y t e c h n i c i a n s 

on C o n f r o n t a t i o n C l a u s e g r o u n d s . M o r e o v e r , t h i s i s s u e was 

p r e s e r v e d when t h e c i r c u i t c o u r t g r a n t e d a " s t a n d i n g 

o b j e c t i o n " t o Ware's c l a i m t h a t he was b e i n g d e n i e d h i s 

c o n s t i t u t i o n a l r i g h t t o c o n f r o n t t h e O r c h i d l a b o r a t o r y 

t e c h n i c i a n s . (R. 469-70.) The t r i a l c o u r t c l e a r l y u n d e r s t o o d 
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Ware's o b j e c t i o n as i t c o n c e r n e d h i s d e s i r e t o c o n f r o n t and t o 

c r o s s - e x a m i n e t h e l a b o r a t o r y t e c h n i c i a n s . See T o l e s v. S t a t e , 

854 So. 2d 1171, 1174 ( A l a . C r i m . App. 2 0 0 2 ) ; C o v i n g t o n v.  

S t a t e , 620 So. 2d 122, 127 ( A l a . C r i m . App. 1 9 9 3 ) ; Ex p a r t e  

Webb, 586 So. 2d 954, 956 ( A l a . 1 9 9 1 ) ; Ex p a r t e M c C a l l , 594 

So. 2d 628, 631 ( A l a . 1 9 9 1 ) ; Ex p a r t e P e t t w a y , 594 So. 2d 

1196, 1200 ( A l a . 1 9 9 1 ) ; F e l d e r v. S t a t e , 593 So. 2d 121, 

122-23 ( A l a . C r i m . App. 1 9 9 1 ) ; and M a r s h a l l v. S t a t e , 570 So. 

2d 832, 834 ( A l a . C r i m . App. 1 9 9 0 ) . H e r e , Ware n o t o n l y 

p r e s e r v e d h i s c l a i m , b u t i t i s a l s o a b u n d a n t l y c l e a r t h a t t h e 

t r i a l c o u r t was aware o f t h e g r o u n d s u n d e r l y i n g Ware's 

o b j e c t i o n s . 

B. 

The S t a t e a l s o c o n t e n d s t h a t Ware's o b j e c t i o n t o e v i d e n c e 

r e g a r d i n g t h e DNA p r o f i l e r e p o r t was w a i v e d b y Ware's own 

i n t r o d u c t i o n o f s i m i l a r e v i d e n c e . "Where a d e f e n d a n t 

v o l u n t a r i l y i n t r o d u c e s t h e same e v i d e n c e t o w h i c h he h a d 

p r e v i o u s l y o b j e c t e d , he w a i v e s h i s o b j e c t i o n . B o l d e n v.  

S t a t e , 568 So. 2d 841, 848 ( A l a . C r i m . App. 1 9 8 9 ) [ , a b r o g a t e d  

on o t h e r g r o u n d s , H e n d e r s o n v. S t a t e , 715 So. 2d 863 ( A l a . 

C r i m . App. 1 9 9 7 ) . ] " ( S t a t e ' s b r i e f , a t pp. 21-22.) I n 
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a d d i t i o n t o t h e 1993 r a p e i n v o l v i n g L.M., Ware was a l s o 

c h a r g e d w i t h t h e 1995 r a p e o f P.D. L i k e , L.M.'s c a s e , P.D.'s 

c a s e was a " c o l d - c a s e r a p e " a n d P.D.'s r a p e k i t was s e n t t o 

O r c h i d f o r DNA t e s t i n g i n 2004 a f t e r t h e DFS r e c e i v e d f u n d i n g 

f o r s u c h t e s t i n g . The S t a t e d r o p p e d t h e c h a r g e s i n P.D.'s 

c a s e b e c a u s e t h e DNA e v i d e n c e -- i . e . , t h e g e n e t i c m a t c h 

b e t w e e n t h e m a t e r i a l i n P.D.'s r a p e k i t and Ware's CODIS 

p r o f i l e -- i n P.D.'s c a s e was weak and r e n d e r e d e v e n w e a k e r b y 

a l i b i e v i d e n c e c a l l i n g i n t o q u e s t i o n Ware's g u i l t . 

A t Ware's t r i a l , d u r i n g d i r e c t e x a m i n a t i o n by t h e S t a t e , 

K o k o s z k a and D e l l a M a n n a t e s t i f i e d r e g a r d i n g t h e a c c u r a c y and 

r e l i a b i l i t y o f t h e DNA t e s t i n g . D u r i n g Ware's c r o s s -

e x a m i n a t i o n o f D e l l a M a n n a , D e l l a M a n n a t e s t i f i e d t h a t he 

r e c e i v e d a DNA p r o f i l e f r o m O r c h i d i n P.D.'s c a s e . He u s e d 

O r c h i d ' s r e p o r t t o draw c o n c l u s i o n s i n P.D.'s c a s e j u s t as he 

ha d done i n L.M.'s c a s e . Ware i n t r o d u c e d D e l l a M a n n a ' s r e p o r t 

i n w h i c h D e l l a M a n n a h a d s t a t e d t h a t Ware was a " p o t e n t i a l 

m i n o r c o n t r i b u t o r " o f t h e DNA m i x t u r e f o u n d on an o r a l swab 

t a k e n f r o m P.D. f o l l o w i n g h e r r a p e and c o n t a i n e d i n h e r r a p e 

k i t . D e l l a M a n n a e x p l a i n e d t h a t a c o m p a r i s o n b e t w e e n an 

unknown d o n o r p r o f i l e a n d a CODIS p r o f i l e d i s c l o s i n g t h a t t h e 
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d o n o r i s a " p o t e n t i a l m i n o r c o n t r i b u t o r " i s a n o t as s t r o n g a 

c o m p a r i s o n as a c o m p a r i s o n r e v e a l i n g a m a t c h . The d e f e n s e 

a t t e m p t e d t o e x p l o i t t h e f a c t t h a t even t h o u g h D e l l a M a n n a d i d 

n o t "have a h i g h d e g r e e o f c o n f i d e n c e i n [P.D.'s] c a s e " t h e 

r e p o r t was n e v e r t h e l e s s s e n t t o t h e T u s c a l o o s a p o l i c e 

d e p a r t m e n t , and, as a r e s u l t , Ware was c h a r g e d w i t h t h e r a p e 

o f P.D. -- c h a r g e s t h e S t a t e u l t i m a t e l y d r o p p e d . (R. 609.) 

The i n f e r e n c e Ware h o p e d t o draw was t h a t DNA e v i d e n c e i s 

f a l l i b l e . 

The S t a t e a r g u e s on a p p e a l t h a t "[Ware] s h o u l d ... n o t be 

a l l o w e d t o t a k e t h e p o s i t i o n i n a t r i a l t h a t t h e a b s e n c e o f 

t h e l a b t e c h n i c i a n s i s c r u c i a l f o r t h e a d m i s s i o n o f e v i d e n c e 

p r e s e n t e d by t h e S t a t e b u t n o t f o r t h e a d m i s s i o n o f s i m i l a r 

e v i d e n c e upon w h i c h he r e l i e s . " ( S t a t e ' s b r i e f , a t p. 23.) 

Ware r e p l i e s t o t h i s a s s e r t i o n by a r g u i n g t h a t "once t h e DNA 

e v i d e n c e was a d m i t t e d o v e r t h e i r o b j e c t i o n s , Mr. Ware's 

d e f e n s e a t t o r n e y s h a d no o t h e r c h o i c e b u t t o a t t a c k t h e 

r e l i a b i l i t y o f t h a t e v i d e n c e . They d i d n o t t h e r e b y w a i v e 

t h e i r o b j e c t i o n s t o t h e a d m i s s i o n o f t h e e v i d e n c e . " (Ware's 

r e p l y b r i e f , a t p. 5.) We a g r e e . I n B o l d e n v. S t a t e , 568 So. 

2d 841 ( A l a . C r i m . App. 1 9 8 9 ) , an a p p e a l f r o m an a r s o n 
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c o n v i c t i o n , t h e d e f e n s e o b j e c t e d t o t h e S t a t e ' s q u e s t i o n s 

r e g a r d i n g t h e payment o f i n s u r a n c e p r o c e e d s a s s o c i a t e d w i t h 

p r e v i o u s f i r e s a t t h e home o f t h e d e f e n d a n t . The t r i a l c o u r t 

a l l o w e d t h e e v i d e n c e . B o l d e n was c o n v i c t e d , and he a p p e a l e d . 

T h i s C o u r t d e t e r m i n e d t h a t t h e o b j e c t i o n a b l e t e s t i m o n y was 

c u m u l a t i v e t o o t h e r t e s t i m o n y a l r e a d y h e a r d r e g a r d i n g e a r l i e r 

f i r e s a n d t h e payment o f i n s u r a n c e p r o c e e d s t o r e p a i r t h e 

damage c a u s e d by t h e f i r e s . H e r e , Ware i n t r o d u c e d e v i d e n c e 

r e g a r d i n g t h e 1995 r a p e o f P.D. i n an a t t e m p t t o show t h a t t h e 

D N A - t e s t i n g p r o c e s s i s f a l l i b l e -- t o show t h a t t h e S t a t e h a d 

d r o p p e d t h e r a p e c h a r g e s a g a i n s t Ware i n P.D.'s c a s e b e c a u s e 

t h e DNA t e s t i n g h a d p r o v e d t o be t o o u n r e l i a b l e t o o b t a i n a 

c o n v i c t i o n . T h i s , i n t u r n , was an a t t e m p t t o s t r e n g t h e n 

Ware's c l a i m t h a t he s h o u l d be a l l o w e d t o c r o s s - e x a m i n e t h e 

l a b o r a t o r y t e c h n i c i a n s who p e r f o r m e d t h e a c t u a l t e s t i n g on t h e 

r a p e k i t s . E v i d e n c e o f f e r e d u n d e r t h e s e c i r c u m s t a n c e s i s n o t 

c u m u l a t i v e e v i d e n c e . Thus, Ware d i d n o t w a i v e h i s o b j e c t i o n 

as a r g u e d b y t h e S t a t e . 

A r g u m e n t s 

Ware c o n t e n d s t h a t t h e DNA p r o f i l e r e p o r t p r e p a r e d b y 

O r c h i d l a b o r a t o r y t e c h n i c i a n s , who d i d n o t a t t e n d t h e t r i a l , 
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was t e s t i m o n i a l h e a r s a y , and, t h u s , t h a t i t was e r r o n e o u s l y 

a d m i t t e d i n t o e v i d e n c e i n v i o l a t i o n o f t h e C o n f r o n t a t i o n 

C l a u s e o v e r h i s o b j e c t i o n . Ware a r g u e s t h a t t h e a n a l y s t s who 

d i d t e s t i f y , D e l l a M a n n a and K o k o s z k a , were n o t t h e t e c h n i c i a n s 

who p e r f o r m e d t h e DNA t e s t i n g and t h a t he was u n a b l e t o 

c h a l l e n g e t h e a c c u r a c y o f t h e DNA p r o f i l e , t h e c o n c l u s i o n s 

drawn f r o m t h e t e s t i n g , t h e h o n e s t y o r t h e i n c o m p e t e n c e o f t h e 

t e c h n i c i a n s who p e r f o r m e d t h e t e s t s by q u e s t i o n i n g D e l l a M a n n a 

and K o k o s z k a . Ware a r g u e s t h a t C r a w f o r d , M e l e n d e z - D i a z , and 

a Texas C o u r t o f A p p e a l s c a s e , C u a d r o s - F e r n a n d e z v. S t a t e , 316 

S.W.3d 645 (Tex. App. 2 0 0 9 ) , s u p p o r t h i s a s s e r t i o n . A b r i e f 

summary o f e a c h c a s e f o l l o w s . 

I n C r a w f o r d , C r a w f o r d was c h a r g e d w i t h t h e a s s a u l t and 

a t t e m p t e d murder o f K e n n e t h L e e . Lee h a d a l l e g e d l y a t t e m p t e d 

t o r a p e C r a w f o r d ' s w i f e , S y l v i a . C r a w f o r d c l a i m e d s e l f -

d e f e n s e . S y l v i a , a w i t n e s s t o t h e a s s a u l t , g ave a s t a t e m e n t 

t o p o l i c e s u g g e s t i n g t h a t C r a w f o r d d i d n o t s t a b Lee i n s e l f -

d e f e n s e , b u t she d i d n o t t e s t i f y a t t r i a l p u r s u a n t t o t h e 

m a r i t a l p r i v i l e g e as d e f i n e d by t h e W a s h i n g t o n s t a t e 

l e g i s l a t u r e . However, i n o r d e r t o p r o v e t h a t C r a w f o r d h a d n o t 

s t a b b e d t h e v i c t i m i n s e l f - d e f e n s e as he c l a i m e d , t h e S t a t e 
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s o u g h t t o i n t r o d u c e s t a t e m e n t s t h a t S y l v i a h a d made d u r i n g h e r 

i n t e r r o g a t i o n by t h e p o l i c e . The d e f e n s e c l a i m e d t h a t t h e 

i n t r o d u c t i o n o f S y l v i a ' s s t a t e m e n t s v i o l a t e d t h e C o n f r o n t a t i o n 

C l a u s e b e c a u s e S y l v i a c o u l d n o t be c r o s s - e x a m i n e d . The 

C r a w f o r d C o u r t h e l d t h a t where a w i t n e s s ' s o u t - o f - c o u r t 

s t a t e m e n t i s t e s t i m o n i a l , as S y l v i a ' s , i t s h o u l d be b a r r e d 

u n d e r t h e C o n f r o n t a t i o n C l a u s e u n l e s s t h e w i t n e s s i s 

u n a v a i l a b l e and t h e d e f e n d a n t h a d a p r i o r o p p o r t u n i t y t o 

c r o s s - e x a m i n e t h e w i t n e s s , r e g a r d l e s s o f w h e t h e r t h e s t a t e m e n t 

i s deemed r e l i a b l e b y t h e t r i a l c o u r t . 541 U.S. a t 68 ("Where 

t e s t i m o n i a l e v i d e n c e i s a t i s s u e , h o w e v e r , t h e S i x t h Amendment 

demands what t h e common l a w r e q u i r e d : u n a v a i l a b i l i t y a nd a 

p r i o r o p p o r t u n i t y f o r c r o s s - e x a m i n a t i o n . " ) ( o v e r r u l i n g O h i o v.  

R o b e r t s , 448 U.S. 56 ( 1 9 8 0 ) ( b e f o r e C r a w f o r d , a d m i s s i b i l i t y 

d e p e n d e d on t h e r e l i a b i l i t y o f t h e o u t - o f - c o u r t s t a t e m e n t s and 

r e l i a b l e s t a t e m e n t s d i d n o t r e q u i r e t h e o p p o r t u n i t y f o r a 

p r e v i o u s c r o s s - e x a m i n a t i o n ) . N o n t e s t i m o n i a l e v i d e n c e was n o t 

a f f e c t e d b y C r a w f o r d . C r a w f o r d d i d n o t a t t e m p t t o d e f i n e 

t e s t i m o n i a l e v i d e n c e . However, a s t e p t o w a r d d e f i n i n g 

" t e s t i m o n i a l " was t a k e n i n M e l e n d e z - D i a z . 
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I n M e l e n d e z - D i a z , M e l e n d e z - D i a z was c h a r g e d w i t h 

d i s t r i b u t i n g and t r a f f i c k i n g c o c a i n e . A l a b o r a t o r y t e c h n i c i a n 

t e s t e d two m a t e r i a l s b e l i e v e d t o be c o c a i n e and d e t e r m i n e d 

t h a t t h e y were c o c a i n e . The t e c h n i c i a n w e i g h e d t h e c o c a i n e 

t h a t was l a t e r u s e d as p r o o f o f t r a f f i c k i n g . The t e c h n i c i a n 

t h e n e x e c u t e d c e r t i f i c a t e s o f a n a l y s i s a t t e s t i n g t h a t t h e 

m a t e r i a l s were c o c a i n e and t h e i r w e i g h t s . "The c e r t i f i c a t e s 

were sworn t o b e f o r e a n o t a r y p u b l i c b y t e c h n i c i a n s a t t h e 

S t a t e L a b o r a t o r y I n s t i t u t e o f t h e M a s s a c h u s e t t s D e p a r t m e n t o f 

P u b l i c H e a l t h , as r e q u i r e d u n d e r M a s s a c h u s e t t s l a w . Mass. Gen. 

Laws, c h . 111, § 13." M e l e n d e z - D i a z , U.S. a t , 129 

S.Ct. a t 2531. M e l e n d e z - D i a z o b j e c t e d t o t h e a d m i s s i o n o f t h e 

c e r t i f i c a t e s o f a n a l y s i s , a r g u i n g t h a t C r a w f o r d , s u p r a , 

r e q u i r e d t h e t e c h n i c i a n s t o t e s t i f y i n p e r s o n . Over h i s 

o b j e c t i o n , t h e t r i a l c o u r t a d m i t t e d t h e c e r t i f i c a t e s o f 

a n a l y s i s i n t o e v i d e n c e as " ' p r i m a f a c i e e v i d e n c e o f t h e 

c o m p o s i t i o n , q u a l i t y , and t h e n e t w e i g h t o f t h e n a r c o t i c ... 

a n a l y z e d . ' Mass. Gen. Laws, c h . 111, § 13." M e l e n d e z - D i a z , 

U.S. a t , 129 S.Ct. a t 2531. 

M e l e n d e z - D i a z was c o n v i c t e d , and he a p p e a l e d . The 

A p p e a l s C o u r t o f M a s s a c h u s e t t s r e j e c t e d h i s c o n f r o n t a t i o n -
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c l a u s e argument and a f f i r m e d h i s c o n v i c t i o n , " r e l y i n g on t h e 

M a s s a c h u s e t t s Supreme J u d i c i a l C o u r t ' s d e c i s i o n ... w h i c h h e l d 

t h a t t h e a u t h o r s o f c e r t i f i c a t e s o f f o r e n s i c a n a l y s i s a r e n o t 

s u b j e c t t o c o n f r o n t a t i o n u n d e r t h e S i x t h Amendment." 

M e l e n d e z - D i a z , U.S. a t , 129 S.Ct. a t 2531. 

I n a 5-4 d e c i s i o n , t h e U n i t e d S t a t e s Supreme C o u r t f o u n d 

as f o l l o w s : 

"The documents a t i s s u e h e r e , w h i l e d e n o m i n a t e d 
by M a s s a c h u s e t t s l a w ' c e r t i f i c a t e s , ' a r e q u i t e 
p l a i n l y a f f i d a v i t s : ' d e c l a r a t i o n [ s ] o f f a c t s 
w r i t t e n down and sworn t o by t h e d e c l a r a n t b e f o r e an 
o f f i c e r a u t h o r i z e d t o a d m i n i s t e r o a t h s . B l a c k ' s Law  
D i c t i o n a r y 62 ( 8 t h ed. 2 0 0 4 ) . They a r e 
i n c o n t r o v e r t i b l y a '"solemn d e c l a r a t i o n o r 
a f f i r m a t i o n made f o r t h e p u r p o s e o f e s t a b l i s h i n g o r 
p r o v i n g some f a c t . " ' C r a w f o r d [v. W a s h i n g t o n , 541 
U.S. 36,] a t 51, 124 S.Ct. 1354 [ ( 2 0 0 4 ) ] , ( q u o t i n g 
2 N. W e b s t e r , An A m e r i c a n D i c t i o n a r y o f t h e E n g l i s h  
Language ( 1 8 2 8 ) ) . The f a c t i n q u e s t i o n i s t h a t t h e 
s u b s t a n c e f o u n d i n t h e p o s s e s s i o n o f M e l e n d e z - D i a z 
and h i s c o d e f e n d a n t s was, as t h e p r o s e c u t i o n 
c l a i m e d , c o c a i n e -- t h e p r e c i s e t e s t i m o n y t h e 
a n a l y s t s w o u l d be e x p e c t e d t o p r o v i d e i f c a l l e d a t 
t r i a l . The ' c e r t i f i c a t e s ' a r e f u n c t i o n a l l y 
i d e n t i c a l t o l i v e , i n - c o u r t t e s t i m o n y , d o i n g 
' p r e c i s e l y what a w i t n e s s does on d i r e c t 
e x a m i n a t i o n . ' D a v i s v. W a s h i n g t o n , 547 U.S. 813, 
830, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006) 
( e m p h a s i s d e l e t e d ) . 

" H ere, m o r e o v e r , n o t o n l y were t h e a f f i d a v i t s 
'"made u n d e r c i r c u m s t a n c e s w h i c h w o u l d l e a d an 
o b j e c t i v e w i t n e s s r e a s o n a b l y t o b e l i e v e t h a t t h e 
s t a t e m e n t w o u l d be a v a i l a b l e f o r use a t a l a t e r 
t r i a l , " ' C r a w f o r d , s u p r a , a t 52, 124 S.Ct. 1354, b u t 
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u n d e r M a s s a c h u s e t t s l a w t h e s o l e p u r p o s e o f t h e 
a f f i d a v i t s was t o p r o v i d e ' p r i m a f a c i e e v i d e n c e o f 
t h e c o m p o s i t i o n , q u a l i t y , and t h e n e t w e i g h t ' o f t h e 
a n a l y z e d s u b s t a n c e , Mass. Gen. Laws, c h . 111, § 13. 
We can s a f e l y assume t h a t t h e a n a l y s t s were aware o f 
t h e a f f i d a v i t s ' e v i d e n t i a r y p u r p o s e , s i n c e t h a t 
p u r p o s e -- as s t a t e d i n t h e r e l e v a n t s t a t e - l a w 
p r o v i s i o n -- was r e p r i n t e d on t h e a f f i d a v i t s 
t h e m s e l v e s . See App. t o P e t . f o r C e r t . 25a, 27a, 
29a. 

" I n s h o r t , u n d e r o u r d e c i s i o n i n C r a w f o r d t h e 
a n a l y s t s ' a f f i d a v i t s were t e s t i m o n i a l s t a t e m e n t s , 
and t h e a n a l y s t s were ' w i t n e s s e s ' f o r p u r p o s e s o f 
t h e S i x t h Amendment. A b s e n t a s h o w i n g t h a t t h e 
a n a l y s t s were u n a v a i l a b l e t o t e s t i f y a t t r i a l and 
t h a t p e t i t i o n e r had a p r i o r o p p o r t u n i t y t o 
c r o s s - e x a m i n e them, p e t i t i o n e r was e n t i t l e d t o '"be 
c o n f r o n t e d w i t h " ' t h e a n a l y s t s a t t r i a l . C r a w f o r d , 
s u p r a , a t 54, 124 S.Ct. 1354." 

M e l e n d e z - D i a z , U.S. a t , 129 S.Ct. a t 

2532. M o r e o v e r , t h e m a j o r i t y o p i n i o n r e j e c t e d t h e " n e u t r a l 

s c i e n t i f i c t e s t i n g " a r gument, n o t i n g f o r e n s i c e v i d e n c e i s n o t 

exempt f r o m t h e r i s k o f m a n i p u l a t i o n . M e l e n d e z - D i a z , U.S. 

a t , 129 S.Ct. a t 2537. The m a j o r i t y r e a s o n e d t h a t 

c r o s s - e x a m i n a t i o n w o u l d be u s e f u l i n t e s t i n g t h e a n a l y s t ' s 

" h o n e s t y , p r o f i c i e n c y , and m e t h o d o l o g y . " M e l e n d e z - D i a z , 

U.S. a t , 129 S.Ct. a t 2538. I n sum, t h e f o l l o w i n g 

a r g u m e n t s were r e j e c t e d by t h e m a j o r i t y i n M e l e n d e z - D i a z : 

"(1) a n a l y s t s were n o t removed f r o m c o v e r a g e o f 
C o n f r o n t a t i o n C l a u s e on t h e o r y t h a t t h e y were n o t 
' a c c u s a t o r y ' w i t n e s s e s ; 
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"(2) a n a l y s t s were n o t removed f r o m c o v e r a g e o f 
C o n f r o n t a t i o n C l a u s e on t h e o r y t h a t t h e y were n o t 
c o n v e n t i o n a l w i t n e s s e s ; 

"(3) a n a l y s t s were n o t removed f r o m c o v e r a g e o f 
C o n f r o n t a t i o n C l a u s e on t h e o r y t h a t t h e i r t e s t i m o n y 
c o n s i s t e d o f n e u t r a l , s c i e n t i f i c t e s t i n g ; 

"(4) c e r t i f i c a t e s o f a n a l y s i s were n o t removed f r o m 
c o v e r a g e o f C o n f r o n t a t i o n C l a u s e on t h e o r y t h a t t h e y 
were a k i n t o o f f i c i a l and b u s i n e s s r e c o r d s ; and 

"(5) d e f e n d a n t ' s a b i l i t y t o subpoena a n a l y s t s d i d 
n o t o b v i a t e s t a t e ' s o b l i g a t i o n t o p r o d u c e a n a l y s t s 
f o r c r o s s - e x a m i n a t i o n . " 

45 No. 6 C r i m i n a l Law B u l l e t i n A r t . 6. 

However, J u s t i c e Thomas, t h e m a j o r i t y ' s f i f t h v o t e , made 

i t c l e a r i n h i s c o n c u r r i n g o p i n i o n t h a t he c o u l d c o n c u r i n 

M e l e n d e z - D i a z b e c a u s e t h e c e r t i f i c a t e o f a n a l y s i s a t i s s u e was 

an a f f i d a v i t and t h u s was t e s t i m o n i a l . However, he s t a t e d 

t h a t he " a d h e r e d t o [ h i s ] p o s i t i o n t h a t ' the C o n f r o n t a t i o n 

C l a u s e i s i m p l i c a t e d by e x t r a j u d i c i a l s t a t e m e n t s o n l y i n s o f a r 

as t h e y a r e c o n t a i n e d i n f o r m a l i z e d t e s t i m o n i a l m a t e r i a l s , 

s u c h as a f f i d a v i t s , d e p o s i t i o n s , p r i o r t e s t i m o n y , o r 

c o n f e s s i o n s . ' " M e l e n d e z - D i a z , U.S. a t , 129 S.Ct. a t 

2543 ( q u o t i n g W h i t e v. I l l i n o i s , 502 U.S. 34 6, 365 (1992 ) 

( o p i n i o n c o n c u r r i n g i n p a r t and c o n c u r r i n g i n j u d g m e n t ) ) . 

S p e c i f i c a l l y , J u s t i c e Thomas s t a t e d : 
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" I j o i n t h e C o u r t ' s o p i n i o n i n t h i s c a s e b e c a u s e t h e 
documents a t i s s u e i n t h i s c a s e 'are q u i t e p l a i n l y 
a f f i d a v i t s , ' [ M e l e n d e z - D i a z , U.S. a t , 129 
S.Ct. a t 2 5 3 2 ] . As s u c h , t h e y ' f a l l w i t h i n t h e c o r e 
c l a s s o f t e s t i m o n i a l s t a t e m e n t s ' g o v e r n e d by t h e 
C o n f r o n t a t i o n C l a u s e . [ W h i t e v. I l l i n o i s , 502 U.S. 
346, 365, (1992)] ( i n t e r n a l q u o t a t i o n marks 
o m i t t e d ) . " 

M e l e n d e z - D i a z , U.S. a t , 129 S.Ct. a t 2543 (Thomas, J . 

c o n c u r r i n g ) . 

I n C u a d r o s - F e r n a n d e z v. S t a t e , a Texas C o u r t o f A p p e a l s 

c a s e , b r o a d l y i n t e r p r e t e d M e l e n d e z - D i a z t o s u p p o r t C u a d r o s -

F e r n a n d e z ' s argument t h a t t h e work p r o d u c t o f a l a b o r a t o r y 

t e c h n i c i a n was t e s t i m o n i a l . C u a d r o s - F e r n a n d e z was c h a r g e d 

w i t h t h e c a p i t a l murder o f a c h i l d who was l e s s t h a n two y e a r s 

o f age, whom she was b a b y s i t t i n g . C o n c i s e l y , t h e S t a t e ' s 

t h e o r y was t h a t C u a d r o s - F e r n a n d e z slammed t h e v i c t i m ' s h e a d 

a g a i n s t a k i t c h e n c a b i n e t d o o r and, i n d o i n g s o , b r o k e t h e 

c a b i n e t . C u a d r o s - F e r n a n d e z had u s e d m a s k i n g t a p e t o r e p a i r 

t h e b r o k e n c a b i n e t . As p a r t o f t h e i n v e s t i g a t i o n , t h e p o l i c e 

removed t h e b r o k e n c a b i n e t and m a s k i n g t a p e and d e l i v e r e d i t 

t o t h e S o u t h w e s t I n s t i t u t e f o r F o r e n s i c S c i e n c e s ("SWIFS"). 

A c c o r d i n g t o t h e r e p o r t o f t h e DNA a n a l y s i s , SWIFS compared 

t h e DNA t a k e n f r o m t h e m a s k i n g t a p e t o a DNA a n a l y s i s o f 
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C u a d r o s - F e r n a n d e z , and i t was a match. C u a d r o s - F e r n a n d e z , 316 

S.W.3d a t 652. S p e c i f i c a l l y : 

"The r e p o r t and most o f t h e n o t e s a t t a c h e d t o 
t h e r e p o r t were p r e p a r e d by K e r r i K w i s t , a DNA 
a n a l y s t w i t h SWIFS. K w i s t d i d n o t t e s t i f y a t t r i a l . 
I n s t e a d , t h e S t a t e i n t r o d u c e d i t s e x h i b i t 8 ['the 
e x p e r t r e p o r t and n o t e s c o n c e r n i n g a n a l y s i s o f t h e 
c a b i n e t d o o r f o r DNA,'] t h r o u g h t h e t e s t i m o n y o f 
A n d r a K r i c k , a t r a c e - e v i d e n c e a n a l y s t a t SWIFS. 
K r i c k t e s t i f i e d t h a t she was p r e s e n t when t h e DNA 
s a m p l e s were c o l l e c t e d . K r i c k a l s o t e s t i f i e d t h a t 
she was a c u s t o d i a n o f r e c o r d s f o r SWIFS, t h e 
documents i n e x h i b i t 8 were b u s i n e s s r e c o r d s o f 
SWIFS k e p t i n t h e r e g u l a r c o u r s e o f b u s i n e s s o f 
SWIFS, t h e e n t r i e s on t h o s e r e c o r d s were p r e p a r e d i n 
t h e r e g u l a r c o u r s e o f b u s i n e s s by an employee o f 
SWIFS w i t h p e r s o n a l k n o w l e d g e o f t h e e v e n t s o r a c t s 
r e c o r d e d , and t h e r e c o r d s were made a t o r n e a r t h e 
t i m e o f t h e e v e n t r e c o r d e d . K r i c k was n o t a DNA 
a n a l y s t , she d i d n o t p e r f o r m any o f t h e DNA t e s t i n g , 
and she c o u l d n o t t e s t i f y t o w h e t h e r t h e DNA t e s t i n g 
was p e r f o r m e d p r o p e r l y . " 

C u a d r o s - F e r n a n d e z , 316 S.W.3d a t 654 ( f o o t n o t e o m i t t e d ) . 

" E x h i b i t 8 i n c l u d e d K w i s t ' s r e p o r t d e s c r i b i n g 
t h e e v i d e n c e t e s t e d , t h e r e s u l t s o f t h e t e s t i n g , 
K w i s t ' s c o n c l u s i o n s ( w h i c h a p p e a r t o be summaries o f 
t h e r e s u l t s ) , t h e s t a t i s t i c a l a n a l y s i s o f t h e 
r e s u l t s c o m p a r i n g t h e DNA p r o f i l e s f o u n d i n t h e 
t e s t i n g t o t h e g e n e r a l p o p u l a t i o n , t h e d i s p o s i t i o n 
o f t h e e v i d e n c e , t h e a d d i t i o n a l comment t h a t an 
unknown DNA p r o f i l e f o u n d on t h e swab o f t h e t a p e 
w o u l d be e n t e r e d i n t h e Combined DNA I n d e x System, 
and a t a b l e o f t h e DNA p r o f i l e s o f t h e e v i d e n c e 
t e s t e d . The e x h i b i t a l s o c o n t a i n s many pages o f 
g r a p h s a p p a r e n t l y c o n c e r n i n g t h e t e s t i n g , some 
c o n t a i n i n g h a n d w r i t t e n n o t a t i o n s , and a l l i n i t i a l e d 
'KK'; h a n d - w r i t t e n c h a r t s a p p a r e n t l y c o n c e r n i n g t h e 
t e s t i n g ; f o r m s s e t t i n g o u t t h e c h a i n o f c u s t o d y o f 
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t h e e v i d e n c e ; f o r m s l i s t i n g t h e e v i d e n c e s u b m i t t e d 
and t h e a n a l y s i s r e q u e s t e d ; memoranda o f t e l e p h o n e 
c a l l s b e t ween K r i c k and D e t e c t i v e Adams and between 
K w i s t and K r i c k c o n c e r n i n g what e v i d e n c e t h e S t a t e 
w a n t e d t e s t e d ; and a memorandum f r o m D e t e c t i v e Adams 
t o ' E x a m i n e r ' b r i e f l y d e s c r i b i n g t h e c a s e t o e x p l a i n 
why t h e S t a t e w a n t e d t h e c a b i n e t d o o r and t h e t a p e 
t e s t e d f o r DNA." 

C u a d r o s - F e r n a n d e z , 316 S.W.3d a t 655 ( f o o t n o t e o m i t t e d ) . 

C u a d r o s - F e r n a n d e z o b j e c t e d t o t h e a d m i s s i o n o f e x h i b i t 8 on 

t h e g r o u n d s t h a t K w i s t s h o u l d have been p r e s e n t f o r c r o s s -

e x a m i n a t i o n and t h a t , t h u s , i n h e r a b s e n c e , t h e C o n f r o n t a t i o n 

C l a u s e was v i o l a t e d . 

R e l y i n g on C r a w f o r d and M e l e n d e z - D i a z , t h e Texas C o u r t o f 

A p p e a l s c o u c h e d t h e i s s u e as "w h e t h e r t h e DNA r e p o r t i n t h i s 

c a s e , a l t h o u g h n o t i n t h e f o r m o f an a f f i d a v i t , [was] 

t e s t i m o n i a l . " C u a d r o s - F e r n a n d e z , 316 S.W.3d a t 657. "The 

S t a t e a r g u e [ d ] t h a t l a b o r a t o r y r e p o r t s [were] n o t s u b j e c t t o 

t h e C o n f r o n t a t i o n C l a u s e b e c a u s e t h e y s i m p l y document 

p r o c e d u r e s and t h e r e s u l t s o f t h o s e p r o c e d u r e s . " 

C u a d r o s - F e r n a n d e z , 316 S.W.3d a t 658. F i n d i n g t h a t t h e DNA 

r e p o r t t o be t e s t i m o n i a l , t h e Texas C o u r t o f A p p e a l s r u l e d 

t h a t t h e C o n f r o n t a t i o n C l a u s e had been v i o l a t e d . 

The Texas C o u r t o f a p p e a l s f o u n d t h a t K w i s t knew t h a t she 

was p r e p a r i n g t h e r e p o r t f o r t r i a l , she r e a d t h e i n v e s t i g a t i n g 
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d e t e c t i v e ' s n o t e s s t a t i n g t h a t h e r f i n d i n g s w o u l d be r e p o r t e d 

t o t h e d i s t r i c t a t t o r n e y and n o t e s e x p r e s s i n g t h e d e t e c t i v e ' s 

t h e o r y o f t h e c r i m e , she knew C u a d r o s - F e r n a n d e z was t h e 

s u s p e c t , and " [ t ] h e r e p o r t i t s e l f was t h e o n l y e v i d e n c e 

p r e s e n t e d o f t h e DNA r e s u l t s and was p r e s e n t e d as a s u b s t i t u t e 

f o r i n - p e r s o n t e s t i m o n y c o n c e r n i n g t h e DNA t e s t i n g . " 

C u a d r o s - F e r n a n d e z , 316 S.W.3d a t 658. As i n M e l e n d e z - D i a z , 

t h e Texas C o u r t o f A p p e a l s r e j e c t e d t h e S t a t e ' s argument and 

h e l d t h a t t h e " c o n f r o n t a t i o n o f t h e a n a l y s t i s n e c e s s a r y t o 

p e r m i t d e f e n d a n t s t o e x p o s e a n a l y s t s who may be i n c o m p e t e n t o r 

even d i s h o n e s t . [ M e l e n d e z - D i a z , ] a t 2536-37. M o r e o v e r , ' the 

p r o s p e c t o f c o n f r o n t a t i o n w i l l d e t e r f r a u d u l e n t a n a l y s i s i n 

t h e f i r s t p l a c e . ' I d - a t 2537." C u a d r o s - F e r n a n d e z , 316 

S.W.3d a t 658. 

A n a l y s i s 

Ware a r g u e s i n h i s b r i e f t h a t h i s c a s e i s s i m i l a r t o 

C u a d r o s - F e r n a n d e z b e c a u s e l i k e K r i c k , n e i t h e r D e l l a M a n n a n o r 

K o k o s z k a was " t h e a n a l y s t who a c t u a l l y p e r f o r m e d t h e DNA 

t e s t i n g . " (Ware's b r i e f , a t p. 31.) T h e r e f o r e , Ware u r g e s 

t h i s C o u r t t o f o l l o w t h e r a t i o n a l e s e t f o r t h i n C u a d r o s -

F e r n a n d e z . Ware a s s e r t s : 
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"The r e p o r t s t h a t Mr. D e l l a M a n n a r e l i e d upon t o 
r e a c h h i s c o n c l u s i o n s were u s e d t o do p r e c i s e l y what 
a w i t n e s s does on d i r e c t e x a m i n a t i o n . W i t h o u t t h e 
r e s u l t s o f t h o s e r e p o r t s , Mr. D e l l a M a n n a c o u l d n o t 
have made t h e p h y s i c a l c o n n e c t i o n b e tween t h e 
g e n e t i c p r o f i l e s f o u n d i n t h e r a p e k i t s and t h e 
g e n e t i c p r o f i l e o f Mr. Ware. 

f i 

"... W i t h o u t t h e r e s u l t s g e n e r a t e d by O r c h i d 
Mr. D e l l a M a n n a w o u l d have had n o t h i n g t o 

compare t o Mr. Ware's p r o f i l e and c o u l d n o t have 
i d e n t i f i e d him, o r anyone f o r t h a t m a t t e r , as a 
s u s p e c t . " 

(Ware's b r i e f , a t pp. 32, 33-34.) 

Ware c o n t e n d s t h a t K o k o s z k a ' s t e s t i m o n y d i d n o t c u r e t h e 

a l l e g e d c o n s t i t u t i o n a l e r r o r . K o k o s z k a t e s t i f i e d t h a t he 

s u p e r v i s e d t h e l a b o r a t o r y t e c h n i c i a n s and t h a t h i s 

" r e s p o n s i b i l i t y was t o r e v i e w t h e d a t a g e n e r a t e d by 

[ l a b o r a t o r y t e c h n i c i a n s ] i n t h e l a b o r a t o r y . " (R. 714.) Ware 

a r g u e s t h a t , even t h o u g h 

" [ K o k o s z k a ] was e m p l o y e d w i t h O r c h i d ... a t t h e t i m e 
o f t h e t e s t i n g , Dr. K o k o s z k a n e v e r t h e l e s s was s t i l l 
n o t t h e a n a l y s t who p e r f o r m e d t h e t e s t s . S i m i l a r t o 
t h e t e s t i f y i n g e x p e r t i n C u a d r o s - F e r n a n d e z , he had 
a s u p e r v i s o r y r o l e and was a c u s t o d i a n o f t h e 
r e c o r d s , b u t he was n o t t h e a n a l y s t . Dr. K o k o s z k a ' s 
' r e s p o n s i b i l i t y was t o r e v i e w t h e d a t a g e n e r a t e d by 
o t h e r s i n t h e l a b o r a t o r y . ' (R. a t 7 1 4 . ) " 

(Ware's b r i e f , a t pp. 34-35.) 
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The S t a t e r e s p o n d s on a p p e a l by a r g u i n g t h a t t h e DNA 

p r o f i l e r e p o r t was n o t t e s t i m o n i a l and t h a t t h e Texas C o u r t o f 

A p p e a l s i n C u a d r o s - F e r n a n d e z m i s c o n s t r u e d t h e h o l d i n g i n 

M e l e n d e z - D i a z and, t h u s , a c c o r d i n g t o t h e S t a t e , C u a d r o s - 

F e r n a n d e z c a n n o t be c i t e d as p e r s u a s i v e a u t h o r i t y i n Ware's 

c a s e . The S t a t e a s s e r t s t h a t t h e Texas C o u r t r e a c h e d 

" i t s c o n c l u s i o n t h a t [ t h e e v i d e n c e was] t e s t i m o n i a l 
b a s e d on c e r t a i n f a c t o r s i n d i c a t i n g t h a t t h e 
p r e p a r e r knew t h a t i t r e l a t e d t o a c r i m i n a l c a s e and 
t h u s t h a t she m i g h t be a s k e d t o t e s t i f y a t t r i a l . 
T h i s i s s i m p l y n o t t h e h o l d i n g i n M e l e n d e z - D i a z . 
B e c a u s e t h e r e p o r t i n C u a d r o s - F e r n a n d e z was n o t an 
a f f i d a v i t o r a n o t h e r t y p e o f f o r m a l i z e d t e s t i m o n i a l 
m a t e r i a l , i t i s n o t t e s t i m o n i a l u n d e r M e l e n d e z - D i a z , 
and t h e c o n c l u s i o n o f t h e Texas c o u r t i s i n c o r r e c t . " 

( S t a t e ' s b r i e f , a t p. 32.) The S t a t e r e l i e s on t h e f a c t t h a t 

i n M e l e n d e z - D i a z J u s t i c e Thomas, who w r o t e a c o n c u r r i n g 

o p i n i o n , p r o v i d e d t h e m a j o r i t y ' s f i f t h v o t e . As p r e v i o u s l y 

s t a t e d , J u s t i c e Thomas c o n c u r r e d i n M e l e n d e z - D i a z , a s s e r t i n g 

t h a t he j o i n e d t h e C o u r t ' s o p i n i o n o n l y " b e c a u s e t h e documents 

a t i s s u e i n t h i s c a s e 'are q u i t e p l a i n l y a f f i d a v i t s , ' 

[ M e l e n d e z - D i a z , 129 S.Ct] a t 2532. As s u c h , t h e y ' f a l l w i t h i n 

t h e c o r e c l a s s o f t e s t i m o n i a l s t a t e m e n t s ' g o v e r n e d by t h e 

C o n f r o n t a t i o n C l a u s e . I b i d . ( i n t e r n a l q u o t a t i o n marks 

o m i t t e d ) . " M e l e n d e z - D i a z , U.S. a t , 129 S.Ct. a t 2543 
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(Thomas, J . , c o n c u r r i n g ) . J u s t i c e Thomas's c o n c u r r i n g o p i n i o n 

was n e c e s s a r y t o o b t a i n a m a j o r i t y , and, a c c o r d i n g t o t h e 

S t a t e , "means t h a t t h e a c t u a l h o l d i n g o f t h e c a s e i s t h a t t h e 

c o n f r o n t a t i o n c l a u s e p e r t a i n s o n l y t o t h e s t a t e m e n t s i n t h e 

p a r t i c u l a r f o r m s i n c l u d e d i n J u s t i c e Thomas's l i s t . " ( S t a t e ' s 

b r i e f , a t p. 32.) The " l i s t " i s a r e f e r e n c e t o J u s t i c e 

Thomas's s p e c i a l w r i t i n g s i n W h i t e v. I l l i n o i s , 502 U.S. 346 

(1992 ), G i l e s v. C a l i f o r n i a , 554 U.S. 353, 128 S.Ct. 2 678 

( 2 0 0 8 ) , and D a v i s v. W a s h i n g t o n , 547 U.S. 813 ( 2 0 0 6 ) . 

I n h i s s p e c i a l w r i t i n g i n W h i t e , J u s t i c e Thomas, j o i n e d 

by J u s t i c e S c a l i a , s t a t e d t h a t t h e meaning o f " w i t n e s s e s 

a g a i n s t t h e d e f e n d a n t " was t h e c r i t i c a l i n q u i r y i n 

u n d e r s t a n d i n g t h e r e l a t i o n s h i p b e tween t h e C o n f r o n t a t i o n 

C l a u s e and t h e r u l e a g a i n s t h e a r s a y . J u s t i c e Thomas n o t e d 

t h a t 5 J . Wigmore, E v i d e n c e § 1397, p. 159 ( J . Ch a d b o u r n r e v . 

1 9 7 4 ) , and J u s t i c e H a r l a n i n D u t t o n v. E v a n s , 400 U.S. 74 

(197 0 ) ( H a r l a n , J . , c o n c u r r i n g i n r e s u l t ) , c o n s t r u e d t h e p h r a s e 

" w i t n e s s e s a g a i n s t t h e d e f e n d a n t " i n t h e s t r i c t e s t s e n s e . 

"The s t r i c t e s t r e a d i n g w o u l d be t o c o n s t r u e t h e p h r a s e 

' w i t n e s s e s a g a i n s t him' t o c o n f e r on a d e f e n d a n t t h e r i g h t t o 

c o n f r o n t and c r o s s - e x a m i n e o n l y t h o s e w i t n e s s e s who a c t u a l l y 
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a p p e a r and t e s t i f y a t t r i a l . " W h i t e v. I l l i n o i s , 502 U.S. a t 

359 (Thomas, J . , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n t h e 

j u d g m e n t ) . J u s t i c e Thomas o p i n e d t h a t t h e W i g m o r e - H a r l a n v i e w 

c r e a t e s " t e n s i o n w i t h much o f t h e a p p a r e n t h i s t o r y s u r r o u n d i n g 

t h e e v o l u t i o n o f t h e r i g h t o f c o n f r o n t a t i o n a t common l a w and 

w i t h a l o n g l i n e o f t h i s C o u r t ' s p r e c e d e n t F o r t h o s e 

r e a s o n s , t h e p u r e W i g m o r e - H a r l a n r e a d i n g may be an i m p r o p e r 

c o n s t r u c t i o n o f t h e C o n f r o n t a t i o n C l a u s e . " W h i t e , 502 U.S. a t 

360 (Thomas, J . , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n t h e 

j u d g m e n t ) . J u s t i c e Thomas o p i n e d i n W h i t e t h a t " [ r ] e l e v a n t 

h i s t o r i c a l s o u r c e s and o u r own e a r l i e r d e c i s i o n s ... s u g g e s t 

t h a t a n a r r o w e r r e a d i n g o f t h e [ C o n f r o n t a t i o n ] C l a u s e t h a n t h e 

one g i v e n t o i t s i n c e 1980 may w e l l be c o r r e c t . " W h i t e , 502 

U.S. a t 361 (Thomas, J . , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n 

t h e j u d g m e n t ) . A more n a r r o w r e a d i n g o f t h e C o n f r o n t a t i o n 

C l a u s e i s t h a t " [ t ] h e f e d e r a l c o n s t i t u t i o n a l r i g h t o f 

c o n f r o n t a t i o n e x t e n d s t o any w i t n e s s who a c t u a l l y t e s t i f i e s a t 

t r i a l , b u t t h e C o n f r o n t a t i o n C l a u s e i s i m p l i c a t e d by 

e x t r a j u d i c i a l s t a t e m e n t s o n l y i n s o f a r as t h e y a r e c o n t a i n e d i n 

f o r m a l i z e d t e s t i m o n i a l m a t e r i a l s , s u c h as a f f i d a v i t s , 

d e p o s i t i o n s , p r i o r t e s t i m o n y , o r c o n f e s s i o n s . " W h i t e , 502 
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U.S. a t 365 (Thomas, J . , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n 

t h e j u d g m e n t ) . We w i l l n o t d e t a i l t h e e n t i r e d i s c u s s i o n h e r e , 

o t h e r t h a n t o a c k n o w l e d g e t h e h i s t o r i c a l o r i g i n o f t h e 

C o n f r o n t a t i o n C l a u s as r e c i t e d by J u s t i c e Thomas: 

" I n 1 6 t h - c e n t u r y E n g l a n d , m a g i s t r a t e s i n t e r r o g a t e d 
t h e p r i s o n e r , a c c o m p l i c e s , and o t h e r s p r i o r t o 
t r i a l . These i n t e r r o g a t i o n s were ' i n t e n d e d o n l y f o r 
t h e i n f o r m a t i o n o f t h e c o u r t . The p r i s o n e r had no 
r i g h t t o be, and p r o b a b l y n e v e r was, p r e s e n t . ' 1 J . 
S t e p h e n , A H i s t o r y o f t h e C r i m i n a l Law o f E n g l a n d 
221 ( 1 8 8 3 ) . A t t h e t r i a l i t s e l f , ' p r o o f was u s u a l l y 
g i v e n by r e a d i n g d e p o s i t i o n s , c o n f e s s i o n s o f 
a c c o m p l i c e s , l e t t e r s , and t h e l i k e ; and t h i s 
o c c a s i o n e d f r e q u e n t demands by t h e p r i s o n e r t o have 
h i s " a c c u s e r s , " i . e . , t h e w i t n e s s e s a g a i n s t h im, 
b r o u g h t b e f o r e h im f a c e t o f a c e . . . . ' I d . , a t 326. 
See a l s o 5 [ J . ] Wigmore, [ E v i d e n c e ] § 1364 , a t 13 
[ ( J . C h a d b o u r n r e v . 1974 )] ( ' [ T ] h e r e was ... no 
a p p r e c i a t i o n a t a l l o f t h e n e c e s s i t y o f c a l l i n g a 
p e r s o n t o t h e s t a n d as a w i t n e s s ' ; r a t h e r , i t was 
common p r a c t i c e t o o b t a i n ' i n f o r m a t i o n by c o n s u l t i n g 
i n f o r m e d p e r s o n s n o t c a l l e d i n t o c o u r t ' ) ; 9 W. 
H o l d s w o r t h , H i s t o r y o f E n g l i s h Law 227-229 (3d ed. 
1 9 4 4 ) . The i n f a m o u s t r i a l o f S i r W a l t e r R a l e i g h on 
c h a r g e s o f t r e a s o n i n 1603 i n w h i c h t h e Crown's 
p r i m a r y e v i d e n c e a g a i n s t h im was t h e c o n f e s s i o n o f 
an a l l e g e d c o - c o n s p i r a t o r ( t h e c o n f e s s i o n was 
r e p u d i a t e d b e f o r e t r i a l and p r o b a b l y had been 
o b t a i n e d by t o r t u r e ) i s a w e l l - k n o w n example o f t h i s 
f e a t u r e o f E n g l i s h c r i m i n a l p r o c e d u r e . See P o l l i t t , 
The R i g h t o f C o n f r o n t a t i o n : I t s H i s t o r y and Modern  
D r e s s , 8 J.Pub.L. 381, 388-389 ( 1 9 5 9 ) ; 1 S t e p h e n , 
s u p r a , a t 333-336; 9 H o l d s w o r t h , s u p r a , a t 216-217, 
226-228. 

" A p p a r e n t l y i n r e s p o n s e t o s u c h a b u s e s , a 
common-law r i g h t o f c o n f r o n t a t i o n began t o d e v e l o p 
i n E n g l a n d d u r i n g t h e l a t e 1 6 t h and e a r l y 1 7 t h 
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c e n t u r i e s . 5 Wigmore, s u p r a , § 1364, a t 23; P o l l i t t , 
s u p r a , a t 389-390. J u s t i c e S t o r y b e l i e v e d t h a t t h e 
S i x t h Amendment c o d i f i e d some o f t h i s common l a w , 3 
J . S t o r y , C o m m e n t a r i e s on t h e C o n s t i t u t i o n o f t h e  
U n i t e d S t a t e s 662 ( 1 8 3 3 ) , and t h i s C o u r t p r e v i o u s l y 
has r e c o g n i z e d t h e common-law o r i g i n s o f t h e r i g h t , 
see S a l i n g e r v. U n i t e d S t a t e s , 272 U.S. 542, 548 
(1926) ('The r i g h t o f c o n f r o n t a t i o n d i d n o t 
o r i g i n a t e w i t h t h e p r o v i s i o n i n t h e S i x t h Amendment, 
b u t was a common-law r i g h t h a v i n g r e c o g n i z e d 
e x c e p t i o n s ' ) . The C o u r t c o n s i s t e n t l y has i n d i c a t e d 
t h a t t h e p r i m a r y p u r p o s e o f t h e C l a u s e was t o 
p r e v e n t t h e a b u s e s t h a t had o c c u r r e d i n E n g l a n d . See 
M a t t o x v. U n i t e d S t a t e s , 156 U.S. 237, 242, 15 S.Ct. 
337, 339 (1895) ('The p r i m a r y o b j e c t o f t h e 
[ C o n f r o n t a t i o n C l a u s e ] was t o p r e v e n t d e p o s i t i o n s o r 
ex p a r t e a f f i d a v i t s , s u c h as were sometimes a d m i t t e d 
i n c i v i l c a s e s , b e i n g u s e d a g a i n s t t h e p r i s o n e r i n 
l i e u o f a p e r s o n a l e x a m i n a t i o n and c r o s s - e x a m i n a t i o n 
o f t h e w i t n e s s . . . ' ) ; C a l i f o r n i a v. G r e e n , 399 U.S. 
[ 1 4 9 ] , a t 156 [ ( 1 9 7 0 ) ] ( ' I t i s s u f f i c i e n t t o n o t e 
t h a t t h e p a r t i c u l a r v i c e t h a t gave i m p e t u s t o t h e 
c o n f r o n t a t i o n c l a i m was t h e p r a c t i c e o f t r y i n g 
d e f e n d a n t s on ' e v i d e n c e ' w h i c h c o n s i s t e d s o l e l y o f 
ex p a r t e a f f i d a v i t s o r d e p o s i t i o n s s e c u r e d by t h e 
e x a m i n i n g m a g i s t r a t e s , t h u s d e n y i n g t h e d e f e n d a n t 
t h e o p p o r t u n i t y t o c h a l l e n g e h i s a c c u s e r i n a 
f a c e - t o - f a c e e n c o u n t e r i n f r o n t o f t h e t r i e r o f 
f a c t ' ) ; i d . , a t 179 ( H a r l a n , J . , c o n c u r r i n g ) ('From 
t h e s c a n t i n f o r m a t i o n a v a i l a b l e i t may t e n t a t i v e l y 
be c o n c l u d e d t h a t t h e C o n f r o n t a t i o n C l a u s e was meant 
t o c o n s t i t u t i o n a l i z e a b a r r i e r a g a i n s t f l a g r a n t 
a b u s e s , t r i a l s by anonymous a c c u s e r s , and a b s e n t e e 
w i t n e s s e s ' ) ; D u t t o n v. E v a n s , 400 U.S. [ 7 4 ] , a t 94 
[ ( 1 9 7 0 ) ] ( H a r l a n , J . , c o n c u r r i n g i n r e s u l t ) ( t h e 
' p a r a d i g m a t i c e v i l t h e C o n f r o n t a t i o n C l a u s e was 
a i med a t ' was ' t r i a l by a f f i d a v i t ' ) . " 

W h i t e , 502 U.S. a t 361-62 (Thomas, J . , c o n c u r r i n g i n p a r t and 

c o n c u r r i n g i n t h e j u d g m e n t ) . J u s t i c e Thomas c o n c l u d e d t h a t 
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" [ I ] t i s p o s s i b l e t o i n t e r p r e t t h e C o n f r o n t a t i o n 
C l a u s e a l o n g t h e l i n e s s u g g e s t e d by t h e U n i t e d 
S t a t e s i n a manner t h a t i s f a i t h f u l t o b o t h t h e 
p r o v i s i o n ' s t e x t and h i s t o r y . One p o s s i b l e 
f o r m u l a t i o n i s as f o l l o w s : The f e d e r a l 
c o n s t i t u t i o n a l r i g h t o f c o n f r o n t a t i o n e x t e n d s t o any  
w i t n e s s who a c t u a l l y t e s t i f i e s a t t r i a l , b u t t h e  
C o n f r o n t a t i o n C l a u s e i s i m p l i c a t e d by e x t r a j u d i c i a l  
s t a t e m e n t s o n l y i n s o f a r as t h e y a r e c o n t a i n e d i n 
f o r m a l i z e d t e s t i m o n i a l m a t e r i a l s , s u c h as 
a f f i d a v i t s , d e p o s i t i o n s , p r i o r t e s t i m o n y , o r  
c o n f e s s i o n s . I t was t h i s d i s c r e t e c a t e g o r y o f 
t e s t i m o n i a l m a t e r i a l s t h a t was h i s t o r i c a l l y a b u s e d 
by p r o s e c u t o r s as a means o f d e p r i v i n g c r i m i n a l 
d e f e n d a n t s o f t h e b e n e f i t o f t h e a d v e r s a r y p r o c e s s , 
s e e , e.g., M a t t o x v. U n i t e d S t a t e s , 156 U.S. [ 2 3 7 ] , 
a t 242-243 [ ( 1 8 9 5 ) , ] and u n d e r t h i s a p p r o a c h , t h e 
C o n f r o n t a t i o n C l a u s e w o u l d n o t be c o n s t r u e d t o 
e x t e n d b e y o n d t h e h i s t o r i c a l e v i l t o w h i c h i t was 
d i r e c t e d . 

"Such an a p p r o a c h w o u l d be c o n s i s t e n t w i t h t h e 
v a s t m a j o r i t y o f o u r c a s e s , s i n c e v i r t u a l l y a l l o f 
them d e c i d e d b e f o r e O h i o v. R o b e r t s [ , 448 U.S. 56 
( 1 9 8 0 ) ] ; i n v o l v e d p r i o r t e s t i m o n y o r c o n f e s s i o n s , 
e x a c t l y t h e t y p e o f f o r m a l i z e d t e s t i m o n i a l e v i d e n c e 
t h a t l i e s a t t h e c o r e o f t h e C o n f r o n t a t i o n C l a u s e ' s 
c o n c e r n . " 

W h i t e , 502 U.S. a t 365 (Thomas, J . , c o n c u r r i n g i n p a r t and 

c o n c u r r i n g i n t h e j u d g m e n t ) ( e m p h a s i s added; f o o t n o t e o m i t t e d ) . 

I n D a v i s v. W a s h i n g t o n , 547 U.S. 813 ( 2 0 0 6 ) , J u s t i c e 

Thomas d i s s e n t e d f r o m t h e d e c i s i o n as i t c o n c e r n e d Hammon v. 

I n d i a n a , No. 05-5705, w h i c h c a s e was c o n s o l i d a t e d w i t h and 

d e c i d e d w i t h D a v i s . J u s t i c e Thomas a d h e r e d t o h i s v i e w 

e s p o u s e d i n W h i t e and a c k n o w l e d g e d t h a t some e n c o u n t e r s w i t h 
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p o l i c e a r e s u f f i c i e n t l y f o r m a l i z e d i n o r d e r t o be t e s t i m o n i a l 

i n n a t u r e . He r e i t e r a t e d h i s v i e w as f o l l o w s : 

" [ T ] h e s t a t e m e n t s r e g u l a t e d by t h e C o n f r o n t a t i o n 
C l a u s e must i n c l u d e ' e x t r a j u d i c i a l s t a t e m e n t s ... 
c o n t a i n e d i n f o r m a l i z e d t e s t i m o n i a l m a t e r i a l s , s u c h 
as a f f i d a v i t s , d e p o s i t i o n s , p r i o r t e s t i m o n y , o r 
c o n f e s s i o n s . ' W h i t e , s u p r a , a t 365 ( o p i n i o n o f 
THOMAS, J . ) . A f f i d a v i t s , d e p o s i t i o n s , and p r i o r 
t e s t i m o n y a r e , by t h e i r v e r y n a t u r e , t a k e n t h r o u g h 
a f o r m a l i z e d p r o c e s s . L i k e w i s e , c o n f e s s i o n s , when 
e x t r a c t e d by p o l i c e i n a f o r m a l manner, c a r r y 
s u f f i c i e n t i n d i c i a o f s o l e m n i t y t o c o n s t i t u t e 
f o r m a l i z e d s t a t e m e n t s and, a c c o r d i n g l y , b e a r a 
' s t r i k i n g r e s e m b l a n c e , ' C r a w f o r d , s u p r a , a t 52 t o 
t h e e x a m i n a t i o n s o f t h e a c c u s e d and a c c u s e r s u n d e r 
t h e M a r i a n [ 7 ] s t a t u t e s . See g e n e r a l l y [ J . ] L a n g b e i n , 
[The O r i g i n s o f A d v e r s a r y C r i m i n a l T r i a l 41] a t 21¬
34 [ ( 2 0 0 3 ) ] . " 

D a v i s v. W a s h i n g t o n , 547 U.S. a t 836-37. 

A g a i n i n G i l e s v. C a l i f o r n i a , J u s t i c e Thomas w r o t e 

s p e c i a l l y , a d h e r i n g t o t h e v i e w s e s p o u s e d i n h i s s p e c i a l 

w r i t i n g s i n W h i t e and D a v i s . 8 

7The M a r i a n s t a t u t e s were c r e a t e d i n E n g l a n d i n 1554-1555 
by Queen Mary. J o h n L a n g b e i n . The O r i g i n s o f P u b l i c  
P r o s e c u t i o n a t Common Law ( 1 9 7 3 ) . F a c u l t y S c h o l a r s h i p S e r i e s . 
P a p e r 539. The M a r i a n s t a t u t e s c o n s i s t e d o f a b a i l s t a t u t e 
and a ... commitment s t a t u t e . I n t h e most c o n c i s e t e r m s , 
u n d e r t h e M a r i a n commitment s t a t u t e , t h e j u s t i c e o f t h e p e a c e 
g a t h e r e d i n f o r m a t i o n f r o m an a c c u s e r and p r e s e n t e d i t a g a i n s t 
t h e a c c u s e d a t t r i a l . The a c c u s e r d i d n o t have t o be p r e s e n t . 
I d . 

8On F e b r u a r y 28, 2011, t h e U n i t e d S t a t e s Supreme C o u r t 
r e l e a s e d i t s d e c i s i o n i n M i c h i g a n v. B r y a n t , U.S. , 131 
S.Ct. 1143 ( 2 0 1 1 ) . C o n c i s e l y , t h e m a j o r i t y h e l d t h a t t h e 
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The q u e s t i o n b e f o r e t h i s C o u r t , as i t was i n C u a d r o s - 

F e r n a n d e z , i s w h e t h e r t h e DNA p r o f i l e r e p o r t i n t h i s c a s e , 

a l t h o u g h n o t i n t h e f o r m o f an a f f i d a v i t , i s t e s t i m o n i a l i n 

n a t u r e . I n a n s w e r i n g t h i s q u e s t i o n i n t h e n e g a t i v e , t h i s 

C o u r t f i n d s p e r s u a s i v e t h e r a t i o n a l and h o l d i n g i n U n i t e d  

S t a t e s v. M a g y a r i , 63 M.J. 123 (C.A.A.F. 2 0 0 6 ) . The d e c i s i o n 

i n M a g y a r i i s n o t b i n d i n g on t h i s C o u r t and has no 

p r e c e d e n t i a l v a l u e b e c a u s e i t i s n o t an o p i n i o n o f t h e Alabama 

Supreme C o u r t . However, even t h o u g h we a r e n o t r e l y i n g on i t 

s t a t e m e n t s o f a s h o o t i n g v i c t i m , A n t h o n y C o v i n g t o n , made t o 
p o l i c e as C o v i n g t o n l a y d y i n g on t h e g r o u n d o f a p a r k i n g l o t 
was n o t t e s t i m o n i a l b e c a u s e t h e " ' p r i m a r y p u r p o s e o f t h e 
i n t e r r o g a t i o n ' was ' t o e n a b l e p o l i c e a s s i s t a n c e t o meet an 
o n g o i n g e m e rgency,' D a v i s , 547 U.S., a t 822." M i c h i g a n v. 
B r y a n t , U.S. a t , 131 S.Ct. a t 1150. A d h e r i n g t o h i s 
p r e v i o u s s p e c i a l w r i t i n g s , J u s t i c e Thomas c o n c u r r e d i n t h e 
j u d g m e n t s t a t i n g : 

" R a t h e r t h a n a t t e m p t i n g t o r e c o n s t r u c t t h e ' p r i m a r y 
p u r p o s e ' o f t h e p a r t i c i p a n t s , I w o u l d c o n s i d e r t h e 
e x t e n t t o w h i c h t h e i n t e r r o g a t i o n r e s e m b l e s t h o s e 
h i s t o r i c a l p r a c t i c e s t h a t t h e C o n f r o n t a t i o n C l a u s e 
a d d r e s s e d . ... T h i s i n t e r r o g a t i o n b e a r s l i t t l e i f 
any r e s e m b l a n c e t o t h e h i s t o r i c a l p r a c t i c e s t h a t t h e 
C o n f r o n t a t i o n C l a u s e a i m e d t o e l i m i n a t e . C o v i n g t o n 
t h u s d i d n o t ' b e a [ r ] t e s t i m o n y ' a g a i n s t [ t h e 
d e f e n d a n t ] , C r a w f o r d , s u p r a , a t 51 and t h e 
i n t r o d u c t i o n o f h i s s t a t e m e n t s a t t r i a l d i d n o t 
i m p l i c a t e t h e C o n f r o n t a t i o n C l a u s e . " 

M i c h i g a n v. B r y a n t , U.S. , 131 S.Ct. a t 1167. 
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f o r i t s p r e c e d e n t i a l v a l u e , we a g r e e w i t h t h e a n a l y s i s i n 

M a g y a r i a d d r e s s i n g t h e i s s u e w h e t h e r e v i d e n c e i s t e s t i m o n i a l 

i n n a t u r e f o r p u r p o s e s o f t h e c o n f r o n t a t i o n c l a u s e a n a l y s i s 

and i n c o r p o r a t e i t s l a n g u a g e on t h a t i s s u e , q u o t e d b e l o w , i n 

t h i s o p i n i o n , w h i c h w i l l have p r e c e d e n t i a l e f f e c t . We a l s o 

a c k n o w l e d g e t h a t M a g y a r i was d e c i d e d b e f o r e M e l e n d e z - D i a z . 

T h i s , h owever, i s o f no c o n s e q u e n c e b e c a u s e we a g r e e w i t h t h e 

S t a t e ' s argument t h a t t h e M e l e n d e z - D i a z d e f i n i t i o n o f 

t e s t i m o n i a l was l i m i t e d t o f o r m a l i z e d t e s t i m o n i a l m a t e r i a l s , 

i . e . , a f f i d a v i t s . See M e l e n d e z - D i a z , U.S. a t , 129 

S.Ct. A t 2543 (Thomas, J . , c o n c u r r i n g ) . T h e r e f o r e , we do n o t 

b e l i e v e t h e d e c i s i o n i n M e l e n d e z - D i a z a f f e c t s t h e M a g y a r i 

d e c i s i o n . Thus, t h e U n i t e d S t a t e s Supreme C o u r t has n o t 

s p e c i f i c a l l y a d d r e s s e d w h e t h e r a l a b o r a t o r y t e c h n i c i a n ' s 

r o u t i n e d a t a e n t r i e s r e c o r d e d i n t h e f o r m o f a r e p o r t r a t h e r 

t h a n i n t h e f o r m o f an a f f i d a v i t , i s t e s t i m o n i a l i n n a t u r e f o r 

p u r p o s e s o f t h e c o n f r o n t a t i o n c l a u s e . 

A l t h o u g h t h e f a c t s i n M a g y a r i a r e u n i q u e , t h e y a r e 

s u f f i c i e n t l y s i m i l a r t o t h o s e h e r e . M a g y a r i , a p e t t y o f f i c e r 

i n t h e Navy, was r a n d o m l y c h o s e n f o r d r u g s c r e e n i n g . M a g y a r i 

s u b m i t t e d a u r i n e s a m p l e . I n l i e u o f h i s name, t h e sample was 
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a s s i g n e d a l a b o r a t o r y i d e n t i f i c a t i o n number and t h e n t e s t e d 

a l o n g w i t h 200 o t h e r u r i n e s a m p l e s . "Between r e c e i p t o f t h e 

sample and r e l e a s e o f t h e t e s t r e s u l t s , a p p r o x i m a t e l y t w e n t y 

l a b p e r s o n n e l h a n d l e d a n d / o r t e s t e d [ M a g y a r i ' s ] s a m p l e . " 

M a g y a r i , 63 M.J. a t 124. M a g y a r i ' s sample " t e s t e d p o s i t i v e 

f o r methamphetamine." I d . He was " c o n v i c t e d o f w r o n g f u l use 

o f methamphetamine, a s c h e d u l e I I I c o n t r o l l e d s u b s t a n c e , i n 

v i o l a t i o n o f A r t i c l e 1 1 2 ( a ) , U n i f o r m Code o f M i l i t a r y J u s t i c e 

(UCMJ), 10 U.S.C. § 912(a) ( 2 0 0 0 ) . " I d . H i s c o n v i c t i o n was 

a f f i r m e d by t h e U n i t e d S t a t e s N a v y - M a r i n e C o r p s C o u r t o f 

C r i m i n a l A p p e a l s i n an u n p u b l i s h e d o p i n i o n . See U n i t e d S t a t e s 

v. M a g y a r i , No. NMCCA 9801499, (NM.Ct.Crim.App. 2 0 0 0 ) . 

M a g y a r i p e t i t i o n e d and t h e U n i t e d S t a t e s Armed F o r c e s g r a n t e d 

r e v i e w o f t h e f o l l o w i n g i s s u e : 

"WHETHER, IN LIGHT OF CRAWFORD v. WASHINGTON, 541 
U.S. 36, 124 S.Ct. 1354 , 158 L.Ed.2d 177 ( 2 0 0 4 ) , 
[ M a g y a r i ] WAS DENIED HIS SIXTH AMENDMENT RIGHT TO 
CONFRONT THE WITNESSES AGAINST HIM WHERE THE 
GOVERNMENT'S CASE CONSISTED SOLELY OF APPELLANT'S 
POSITIVE URINALYSIS." 

I d . 

"The Government c a l l e d f o u r w i t n e s s e s t o 
i n t r o d u c e t h e e v i d e n c e c o n t a i n e d i n t h e l a b r e p o r t . 
The Government c a l l e d t h r e e w i t n e s s e s s t a t i o n e d a t 
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COMSUBPAC[ 9] i n H a w a i i , who were i n v o l v e d i n t h e 
i n i t i a l c o l l e c t i o n o f [ M a g y a r i ' s ] u r i n e s a m p l e . 
These w i t n e s s e s i n c l u d e d : S o n a r T e c h n i c i a n C h i e f 
M i c h a e l S. S z y m o n i k , t h e u r i n a l y s i s c o o r d i n a t o r , 
C h i e f O p e r a t i o n s S p e c i a l i s t S t e v e Hapeman, t h e 
d e s i g n a t e d u r i n a l y s i s c o o r d i n a t o r a t t h e t i m e o f 
[ M a g y a r i ' s ] t e s t i n g , and F i r e C o n t r o l T e c h n i c i a n 
C h i e f D a v i d R. C h a d w i c k , who o b s e r v e d [ M a g y a r i ] 
f i l l h i s s a m p l e b o t t l e i n t h e men's h e a d . One 
w i t n e s s was c a l l e d f r o m t h e Navy Drug S c r e e n i n g 
L a b o r a t o r y i n San D i e g o , Mr. R o b e r t J . C z a r n y , a 
c i v i l i a n q u a l i t y a s s u r a n c e o f f i c e r . Mr. C z a r n y 
t e s t i f i e d a b o u t how u r i n e s a m p l e s a r e h a n d l e d and 
how r e s u l t s a r e g e n e r a t e d a t t h e L a b o r a t o r y . Mr. 
C z a r n y s i g n e d o f f on [ M a g y a r i ' s ] r e p o r t upon i t s 
r e l e a s e , b u t he was n o t p e r s o n a l l y i n v o l v e d i n t h e 
h a n d l i n g o r t e s t i n g o f [ M a g y a r i ' s ] s a m p l e . The 
Government d i d n o t c a l l any o f t h e l a b t e c h n i c i a n s 
a t t h e Navy Drug S c r e e n i n g L a b o r a t o r y whose names 
a p p e a r e d on t h e l a b r e p o r t a n d c h a i n o f c u s t o d y 
d o c u m e n t s , and who r e v i e w e d [ M a g y a r i ' s ] p a p e r w o r k , 
t e s t e d h i s u r i n e s a m p l e , o r p r e p a r e d t h e l a b r e p o r t . 

" [ M a g y a r i ' s ] d e f e n s e c o u n s e l c r o s s - e x a m i n e d Mr. 
C z a r n y , b u t d i d n o t c a l l any o f t h e o t h e r l a b 
p e r s o n n e l who h a n d l e d o r t e s t e d [ M a g y a r i ' s ] u r i n e 
s a m p l e . [ M a g y a r i ] now a r g u e s t h a t h i s 
c o n s t i t u t i o n a l r i g h t t o c o n f r o n t t h e w i t n e s s e s 
a g a i n s t h i m was v i o l a t e d a n d t h a t any s t a t e m e n t s 
c o n t a i n e d i n t h e l a b r e p o r t t h a t i n d i c a t e d h i s u r i n e 
t e s t e d p o s i t i v e f o r t h e p r e s e n c e o f methamphetamine 
were i n a d m i s s i b l e t e s t i m o n i a l h e a r s a y and c o u l d n o t 
be u s e d a g a i n s t h i m a t t r i a l . 

"DISCUSSION 

9"Commander, S u b m a r i n e F o r c e , U.S. P a c i f i c F l e e t . " 
M a g y a r i , 63 U.S. a t 124. 
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"The C o n f r o n t a t i o n C l a u s e o f t h e S i x t h Amendment 
s t a t e s t h a t ' I n a l l c r i m i n a l p r o s e c u t i o n s , t h e 
a c c u s e d s h a l l e n j o y t h e r i g h t ... t o be c o n f r o n t e d 
w i t h t h e w i t n e s s e s a g a i n s t h i m ' U.S. C o n s t . 
amend. V I . I n C r a w f o r d v. W a s h i n g t o n , t h e Supreme 
C o u r t h e l d t h a t i n o r d e r f o r t h e p r o s e c u t i o n t o 
i n t r o d u c e ' t e s t i m o n i a l ' o u t - o f - c o u r t s t a t e m e n t s i n t o 
e v i d e n c e a g a i n s t an a c c u s e d , t h e C o n f r o n t a t i o n 
C l a u s e r e q u i r e s t h a t t h e w i t n e s s who made t h e 
s t a t e m e n t be u n a v a i l a b l e , and t h a t t h e a c c u s e d h a v e 
h a d a p r i o r o p p o r t u n i t y t o c r o s s - e x a m i n e t h e 
w i t n e s s . 541 U.S. 36, 53-54, 124 S.Ct. 1354, 158 
L . E d . 2 d 177 ( 2 0 0 4 ) . 

" P r i o r t o C r a w f o r d , t h e a d m i s s i b i l i t y o f 
o u t - o f - c o u r t s t a t e m e n t s was c o n t r o l l e d by O h i o v.  
R o b e r t s [ , 448 U.S. 56 ( 1 9 8 0 ) ] . Under R o b e r t s , t h e 
s t a t e m e n t s o f an o u t - o f - c o u r t w i t n e s s c o u l d be 
a d m i t t e d a g a i n s t an a c c u s e d i f t h e s t a t e m e n t s 
c a r r i e d a d e q u a t e i n d i c i a o f r e l i a b i l i t y . R o b e r t s , 
448 U.S. a t 66, 100 S.Ct. 2531. 

"The C r a w f o r d C o u r t d e p a r t e d f r o m t h e R o b e r t s 
f r a m e w o r k f o r a d m i t t i n g o u t - o f - c o u r t h e a r s a y 
s t a t e m e n t s , and t r a n s f o r m e d t h e i n q u i r y t o one 
h i n g i n g on w h e t h e r t h e o u t - o f - c o u r t s t a t e m e n t comes 
w i t h i n t h e s c o p e o f t h e S i x t h Amendment b e c a u s e i t 
' b e a r s t e s t i m o n y ' a g a i n s t an a c c u s e d . C r a w f o r d , 541 
U.S. a t 51, 124 S.Ct. 1354. '"The l y n c h p i n o f t h e 
C r a w f o r d d e c i s i o n ... i s i t s d i s t i n c t i o n b e t w e e n 
t e s t i m o n i a l and n o n t e s t i m o n i a l h e a r s a y . U n i t e d  
S t a t e s v. S c h e u r e r , 62 M.J. 100, 104-05 
(C.A.A.F.2005) ( q u o t i n g U n i t e d S t a t e s v. H e n d r i c k s , 
395 F.3d 173, 179 ( 3 r d C i r . 2 0 0 5 ) ) . Where 
n o n t e s t i m o n i a l s t a t e m e n t s a r e a t i s s u e , t h e 
s t a t e m e n t s do n o t f a l l w i t h i n C r a w f o r d ' s s c o p e and 
may be exempted f r o m C o n f r o n t a t i o n C l a u s e s c r u t i n y 
a l t o g e t h e r . C r a w f o r d , 541 U.S. a t 68, 124 S.Ct. 
1354. 
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"However, t h e C r a w f o r d C o u r t d i d n o t ' s p e l l o u t 
a c o m p r e h e n s i v e d e f i n i t i o n o f " t e s t i m o n i a l , " ' 
l e a v i n g t o l o w e r c o u r t s t h e r e s p o n s i b i l i t y t o 
d e t e r m i n e w h i c h s t a t e m e n t s q u a l i f y as ' t e s t i m o n i a l ' 
and f a l l w i t h i n i t s s c o p e . I d . N e v e r t h e l e s s , t h e 
C o u r t i d e n t i f i e d t h r e e forms o f ' c o r e ' t e s t i m o n i a l 
e v i d e n c e . They i n c l u d e : (1) ex p a r t e i n - c o u r t 
t e s t i m o n y ; (2) e x t r a j u d i c i a l s t a t e m e n t s i n 
f o r m a l i z e d t r i a l m a t e r i a l s ; a n d (3) s t a t e m e n t s made 
u n d e r c i r c u m s t a n c e s t h a t w o u l d c a u s e a r e a s o n a b l e 
w i t n e s s t o b e l i e v e t h e y c o u l d be u s e d a t t r i a l . I d . 
a t 51-52, 124 S.Ct. 1354. F u r t h e r , t h e C o u r t 
i d e n t i f i e d e x a m p l e s o f t e s t i m o n i a l h e a r s a y , 
i n c l u d i n g ' p r i o r t e s t i m o n y a t a p r e l i m i n a r y h e a r i n g , 
b e f o r e a g r a n d j u r y , o r a t a f o r m e r t r i a l ; and ... 
p o l i c e i n t e r r o g a t i o n s . ' I d . a t 68, 124 S.Ct. 1354. 

" I n a d d i t i o n , t h e C r a w f o r d C o u r t l i n k e d i t s 
a n a l y s i s t o t h e l e g a l p o l i c i e s u n d e r p i n n i n g t h e 
r i g h t t o c o n f r o n t a t i o n . I t n o t e d t h a t t h e f o c u s o f 
t h e C o n f r o n t a t i o n C l a u s e i s t o p r o t e c t c r i m i n a l 
d e f e n d a n t s f r o m p r o s e c u t o r i a l a b u s e and t h e 
' [ i ] n v o l v e m e n t o f g o v e r n m e n t o f f i c i a l s i n t h e 
p r o d u c t i o n o f t e s t i m o n y w i t h an eye t o w a r d s t r i a l . ' 
I d . a t 56, 124 S.Ct. 1354. Thus, t h e a p p l i c a t i o n o f 
C r a w f o r d n o t o n l y depends on t h e m e a n i n g o f 
' t e s t i m o n i a l , ' b u t on t h e c i r c u m s t a n c e s and c o n t e x t 
i n w h i c h o u t - o f - c o u r t s t a t e m e n t s a r e g e n e r a t e d , and 
w h e t h e r t h e o u t - o f - c o u r t s t a t e m e n t s were made u n d e r 
c i r c u m s t a n c e s t h a t w o u l d l e a d an o b j e c t i v e w i t n e s s 
r e a s o n a b l y t o b e l i e v e t h a t t h e s t a t e m e n t w o u l d be 
a v a i l a b l e f o r u s e a t a l a t e r t r i a l b y t h e 
g o v e r n m e n t . I d . a t 52, 124 S.Ct. 1354. 

"The q u e s t i o n b e f o r e t h i s C o u r t i s w h e t h e r t h e 
d a t a e n t r i e s i n [ M a g y a r i ' s ] u r i n a l y s i s l a b r e p o r t 
made by t h e Navy Drug S c r e e n i n g L a b o r a t o r y 
t e c h n i c i a n s c o n s t i t u t e d t e s t i m o n i a l s t a t e m e n t s 

" [ M a g y a r i ] c o n t e n d s t h a t t h e d a t a r e c o r d e d i n 
t h e l a b r e p o r t s a r e s t a t e m e n t s by t h e l a b 
t e c h n i c i a n s a nd t h a t t h e s e s t a t e m e n t s f a l l u n d e r t h e 
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t h i r d c a t e g o r y o f c o r e t e s t i m o n i a l e v i d e n c e 
i d e n t i f i e d i n C r a w f o r d b e c a u s e t h e l a b t e c h n i c i a n s 
w o u l d h a v e a n t i c i p a t e d t h a t t h e l a b r e p o r t w o u l d be 
u s e d a g a i n s t h i m a t t r i a l . The Government a r g u e s 
t h a t t h e l a b r e p o r t s a r e b u s i n e s s r e c o r d s and 
t h e r e f o r e a r e by d e f i n i t i o n n o n t e s t i m o n i a l i n n a t u r e 
and f a l l o u t s i d e C r a w f o r d ' s s c o p e . 

"On t h e one h and, t e c h n i c i a n s w o r k i n g i n 
g o v e r n m e n t l a b o r a t o r i e s s c r e e n i n g and t e s t i n g u r i n e 
s a m p l e s a r e s u r e l y aware t h a t a s a m p l e t e s t i n g 
p o s i t i v e f o r a c o n t r o l l e d s u b s t a n c e may be u s e d t o 
p r o s e c u t e t h e p r o v i d e r o f t h e s a m p l e . On t h e o t h e r 
h a nd, n o t a l l u r i n e s a m p l e s t e s t p o s i t i v e , and n o t 
a l l p o s i t i v e r e s u l t s e n d i n p r o s e c u t i o n . The r e c o r d 
i n t h i s c a s e r e f l e c t s t h a t t h e l a b t e c h n i c i a n s work 
w i t h b a t c h e s o f u r i n e s a m p l e s c o n t a i n i n g a b o u t 200 
s a m p l e s e a c h . The t e c h n i c i a n s do n o t e q u a t e a 
p a r t i c u l a r s a m p l e w i t h a p a r t i c u l a r p e r s o n ; i n s t e a d , 
t h e y a s s i g n i d e n t i f i c a t i o n numbers t o e v e r y s a m p l e . 
The v a s t m a j o r i t y o f s a m p l e s a n a l y z e d do n o t t e s t 
p o s i t i v e f o r i l l e g a l s u b s t a n c e s . The l a b 
t e c h n i c i a n s h a n d l i n g s a m p l e s work i n a 
n o n a d v e r s a r i a l e n v i r o n m e n t , where t h e y c o n d u c t 
r o u t i n e s e r i e s o f t e s t s r e q u i r i n g v i r t u a l l y no 
d i s c r e t i o n a r y j u d g m e n t s . The l a b t e c h n i c i a n s 
h a n d l i n g [ M a g y a r i ' s ] p a r t i c u l a r s a m p l e h a d no r e a s o n 
t o s u s p e c t h i m o f w r o n g d o i n g , and no r e a s o n t o 
a n t i c i p a t e t h a t h i s s a m p l e , o u t o f a l l t h e 200 
s a m p l e s i n t h e b a t c h , w o u l d t e s t p o s i t i v e and be 
u s e d a t a t r i a l . 

" I n t h i s c o n t e x t , t h e b e t t e r v i e w i s t h a t t h e s e 
l a b t e c h n i c i a n s were n o t e n g a g e d i n a l a w 
e n f o r c e m e n t f u n c t i o n , a s e a r c h f o r e v i d e n c e i n 
a n t i c i p a t i o n o f p r o s e c u t i o n o r t r i a l . R a t h e r , t h e i r 
d a t a e n t r i e s were ' s i m p l y a r o u t i n e , o b j e c t i v e 
c a t a l o g i n g o f an unambiguous f a c t u a l m a t t e r . ' 
U n i t e d S t a t e s v. B a h e n a - C a r d e n a s , 411 F.3d 1067, 
1075 ( 9 t h C i r . 2 0 0 5 ) . See a l s o S t a t e v. Dedman, 
2004-NMSC-37, 5 30, 136 N.M. 561, 569, 102 P.3d 628, 
636 ( f i n d i n g t h a t a b l o o d a l c o h o l r e p o r t was 
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p r e p a r e d i n a n o n a d v e r s a r i a l s e t t i n g ) . B e c a u s e t h e  
l a b t e c h n i c i a n s were m e r e l y c a t a l o g i n g t h e r e s u l t s  
o f r o u t i n e t e s t s , t h e t e c h n i c i a n s c o u l d n o t  
r e a s o n a b l y e x p e c t t h e i r d a t a e n t r i e s w o u l d 'bear  
t e s t i m o n y ' a g a i n s t [ M a g y a r i ] a t h i s c o u r t - m a r t i a l . 
See Commonwealth v. V e r d e , 444 Mass. 279, 827 N.E.2d 
701, 704 (2005) ( d r u g t e s t s a r e n o n t e s t i m o n i a l i f 
t h e y a r e 'mere[ ] r e c o r d s o f p r i m a r y f a c t , w i t h no 
j u d g m e n t o r d i s c r e t i o n on t h e p a r t o f t h e 
a n a l y s t s ' ) . T h i s c o n c l u s i o n i s c o n s i s t e n t w i t h t h e 
C r a w f o r d C o u r t ' s p o l i c y c o n c e r n s t h a t m i g h t a r i s e 
where g o v e r n m e n t o f f i c e r s a r e i n v o l v e d ' i n t h e 
p r o d u c t i o n o f t e s t i m o n y w i t h an eye t o w a r d t r i a l ' 
a n d where t h e r e i s ' u n i q u e p o t e n t i a l f o r 
p r o s e c u t o r i a l a b u s e ' and o v e r r e a c h i n g . C r a w f o r d , 
541 U.S. a t 56, 124 S.Ct. 1354. 

" A p p r o x i m a t e l y t w e n t y d i f f e r e n t p e o p l e c o n d u c t e d 
t e s t s , made c l e r i c a l d a t a n o t a t i o n s i n [ M a g y a r i ' s ] 
r e c o r d s , o r a t one t i m e h a d p h y s i c a l c u s t o d y o f 
[ M a g y a r i ' s ] u r i n e s a m p l e w h i l e i t was a t t h e Navy 
Drug S c r e e n i n g L a b o r a t o r y . T h e r e i s no i n d i c a t i o n 
t h a t any o f t h e s e i n d i v i d u a l s h a d r e a s o n , o r were 
u n d e r p r e s s u r e , t o r e a c h a p a r t i c u l a r c o n c l u s i o n 
a b o u t [ M a g y a r i ' s ] s a m p l e , number S9802132117, o r 
t h a t t h e y h a d r e a s o n t o d i s t i n g u i s h s a m p l e number 
S9802132117 f r o m t h e o t h e r t h o u s a n d s o f s a m p l e s 
r o u t i n e l y s c r e e n e d and t e s t e d b y b a t c h a t t h e 
l a b o r a t o r y . 

"To be c l e a r , we r e a c h t h i s c o n c l u s i o n b a s e d on 
t h e f a c t s o f t h i s c a s e . The G o v e r n m e n t ' s c o n t e n t i o n 
t h a t l a b r e p o r t s a r e i n h e r e n t l y n o t t e s t i m o n i a l 
b e c a u s e t h e y a r e b u s i n e s s and p u b l i c r e c o r d s goes 
t o o f a r . F o r s u r e , [ M a g y a r i ' s ] l a b r e p o r t i s a 
b u s i n e s s r e c o r d . M i l i t a r y R u l e o f E v i d e n c e (M.R.E.) 
803(6) i m p l i e s t h a t l a b r e p o r t s a r e i n c l u d e d i n t h e 
d e f i n i t i o n o f b u s i n e s s r e c o r d s b e c a u s e f o r e n s i c 
l a b o r a t o r i e s a r e i m p a r t i a l e x a m i n i n g c e n t e r s and a 
l a b o r a t o r y r e p o r t i s a r e c o r d o f ' r e g u l a r l y 
c o n d u c t e d ' a c t i v i t y . A t t r i a l , t h e G overnment 
e l i c i t e d ample t e s t i m o n y v e r i f y i n g t h a t [ M a g y a r i ' s ] 
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r e p o r t was c o m p l e t e d i n t h e n o r m a l c o u r s e o f t h e 
Navy Drug S c r e e n i n g L a b o r a t o r y ' s b u s i n e s s . F u r t h e r , 
l a b r e s u l t s , DNA a n a l y s e s , and h o s p i t a l r e c o r d s , a r e 
o f t e n t i m e s p r e p a r e d i n t h e c o u r s e o f r o u t i n e , 
' r e g u l a r l y c o n d u c t e d ' b u s i n e s s . 

" N o n e t h e l e s s , t h e same t y p e s o f r e c o r d s may a l s o 
be p r e p a r e d a t t h e b e h e s t o f l a w e n f o r c e m e n t i n 
a n t i c i p a t i o n o f a p r o s e c u t i o n , w h i c h may make t h e 
r e p o r t s t e s t i m o n i a l . See S t a t e v. Norman, 203 
Or.App. 1, 125 P.3d 15, 19 (2005) ( c o n c l u d i n g t h a t 
t h e S i x t h Amendment was n o t i m p l i c a t e d where 
t e c h n i c i a n s d i d n o t f u n c t i o n 'as t h e p r o x y o f t h e 
p o l i c e i n v e s t i g a t i o n c o n c e r n i n g [ t h e ] d e f e n d a n t ' ) . 
Thus, l a b r e s u l t s o r o t h e r t y p e s o f r o u t i n e r e c o r d s 
may become t e s t i m o n i a l where a d e f e n d a n t i s a l r e a d y 
u n d e r i n v e s t i g a t i o n , a n d where t h e t e s t i n g i s 
i n i t i a t e d b y t h e p r o s e c u t i o n t o d i s c o v e r 
i n c r i m i n a t i n g e v i d e n c e . F o r e x a m p l e , 
c r o s s - e x a m i n a t i o n may be a p p r o p r i a t e where a 
p a r t i c u l a r d e f e n d a n t i s a c c u s e d o f r a p e and l a w 
e n f o r c e m e n t c o n d u c t s and s e e k s t o a d m i t t h e r e s u l t s 
f r o m a b l o o d o r DNA t e s t . See P e o p l e v. R o g e r s , 8 
A .D.3d 8 8 8 , 780 N . Y . S . 2 d 3 9 3 , 397 
( N . Y . A p p . D i v . 2 0 0 4 ) . C r o s s - e x a m i n a t i o n may a l s o be 
n e c e s s a r y where a s u s p e c t i s b e l i e v e d t o have 
o p e r a t e d a v e h i c l e u n d e r t h e i n f l u e n c e o f d r u g s o r 
a l c o h o l and a r e c o r d o r a f f i d a v i t i s p r e p a r e d by 
h o s p i t a l p e r s o n n e l f o r t h e p r o s e c u t i o n ' s u s e a t 
t r i a l . See L a s Vegas v. W a l s h , 120 Nev. 392, 91 
P.3d 591, 595 ( 2 0 0 4 ) , m o d i f i e d by 100 P.3d 658 
( N e v . 2 0 0 4 ) . B u t t h e s e f a c t o r s a r e n o t a t p l a y i n 
t h e c a s e a d d r e s s e d t o d a y and we n e e d n o t and do n o t 
d e t e r m i n e i n what o t h e r c o n t e x t s C r a w f o r d m i g h t 
a p p l y . " 

M a g y a r i , 63 M.J. a t 125-128 ( f o o t n o t e o m i t t e d ; e m p h a s i s 

a d d e d ) . B a s e d on t h e above a n a l y s i s , t h e M a g y a r i c o u r t 
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d e t e r m i n e d t h a t " t h e d a t a e n t r i e s i n t h e l a b r e p o r t a r e n o t 

t e s t i m o n i a l u n d e r C r a w f o r d . " M a g y a r i , 63 M.J. a t 1 2 8 . 1 0 

" [ T ] h e p r i n c i p a l e v i l t h e C o n f r o n t a t i o n C l a u s e was 

d e s i g n e d t o a d d r e s s as r e f l e c t e d i n b o t h C r a w f o r d and D a v i s 

... was and i s g o vernment o f f i c i a l s e l i c i t i n g o r r e c e i v i n g 

s o l e l y ' a c c u s a t o r y s t a t e m e n t s ' f r o m t h i r d p a r t i e s . A l l o f t h e 

h i s t o r i c a l d i s c u s s i o n o f C r a w f o r d i s i n a c c o r d . " M i c h a e l H. 

Graham, C r a w f o r d / D a v i s " T e s t i m o n i a l " I n t e r p r e t e d , Removing t h e  

C l u t t e r , 62 U. M i a m i L. Rev. 811, 829 ( 2 0 0 8 ) , c i t i n g C r a w f o r d , 

541 U.S. a t 70. M o r e o v e r , " [ t ] h e C o n f r o n t a t i o n C l a u s e s h o u l d 

n o t be c o n c e r n e d w i t h a d e c l a r a n t ' s o u t - o f - c o u r t s t a t e m e n t 

t h a t i s u n a v a i l a b l e t o be c r o s s - e x a m i n e d a t t r i a l a s s e r t i n g 

o n l y t h a t a c r i m e was c o m m i t t e d , i . e . , c o r p u s d e l i c t i . The 

C o n f r o n t a t i o n C l a u s e s h o u l d be c o n c e r n e d s o l e l y w i t h t h e 

' i d e n t i f i c a t i o n ' o f t h e a c c u s e d as h a v i n g c o m m i t t e d a c r i m e . " 

Graham, 62 U. M i a m i L. Rev. 811, 829 ( 2 0 0 8 ) . I n t h e s e 

r e g a r d s , t h e a n a l y s i s i n M a g y a r i i s a p p r o p r i a t e i n Ware's 

c a s e . Not a l l t h e DNA p r o f i l e s r e c o r d e d by t h e O r c h i d 

1 0The M a g y a r i c o u r t went on t o c o n s i d e r w h e t h e r t h e l a b 
r e p o r t s were p r o p e r l y a d m i t t e d as e v i d e n c e a t t r i a l . However, 
Ware c a l l e d upon t h i s C o u r t t o r e v i e w o n l y w h e t h e r h i s l a c k o f 
an o p p o r t u n i t y t o c r o s s - e x a m i n e t h e l a b o r a t o r y a n a l y s t who 
a c t u a l l y p e r f o r m e d t h e t e s t s i n q u e s t i o n v i o l a t e d t h e 
C o n f r o n t a t i o n C l a u s e . 

43 



CR-08-1177 

l a b o r a t o r y t e c h n i c i a n s f r o m r a p e k i t s r e s u l t i n a p r o s e c u t i o n . 

The t e c h n i c i a n s p e r f o r m a g r e a t number o f i d e n t i c a l t e s t s 

e v e r y day. Under t h i s c i r c u m s t a n c e , i t i s a p p a r e n t t h a t , i f 

c a l l e d t o t e s t i f y , an O r c h i d t e c h n i c i a n w o u l d have no 

i n d e p e n d e n t r e c o l l e c t i o n o f any s p e c i f i c t e s t and c o u l d o f f e r 

n o t h i n g b e y o n d h i s o r h e r a s s e r t i o n s t h a t t h e p r e s e n c e o f 

t h e i r i n i t i a l s f o l l o w i n g c e r t a i n t e s t s r e f l e c t e d t h a t t h e 

t e s t i n g p r o t o c o l was f o l l o w e d . The O r c h i d t e c h n i c i a n s d i d n o t 

a s s o c i a t e t h e DNA e x t r a c t t o any p a r t i c u l a r p e r s o n . The DNA 

d o n o r was unknown. Thus, t h e a t m o s p h e r e c o u l d n o t be 

a d v e r s a r i a l t o Ware b e c a u s e , as s t a t e d above, t h e DNA d o n o r 

was unknown. A l s o , t h e t e s t s were r o u t i n e and p r o t o c o l was 

f o l l o w e d i n c o n d u c t i n g them. The O r c h i d l a b o r a t o r y 

t e c h n i c i a n s d i d n o t make any d i s c r e t i o n a r y j u d g m e n t s . They 

m e r e l y r e c o r d e d t h e d a t a e x t r a c t e d f r o m t h e i r t e s t i n g . The 

l a b o r a t o r y t e c h n i c i a n s d i d n o t s u s p e c t Ware o f any w r o n g d o i n g 

b e c a u s e h i s i d e n t i t y was unknown, and t h e i r DNA p r o f i l e d i d 

n o t a l e r t t h e t e c h n i c i a n s t o t h e i d e n t i t y o f t h e d o n o r . The 

O r c h i d l a b o r a t o r y t e c h n i c i a n s c o u l d n o t p r o c u r e e v i d e n c e 

a g a i n s t Ware u n t i l h i s i d e n t i t y was known. Ware's i d e n t i t y as 

t h e DNA d o n o r was n o t e s t a b l i s h e d u n t i l D e l l a M a n n a m a t c h e d t h e 
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O r c h i d p r o f i l e w i t h Ware's CODIS p r o f i l e . M o r e o v e r , m u l t i p l e 

O r c h i d l a b o r a t o r y t e c h n i c i a n s p e r f o r m e d t e s t s on t h e r a p e k i t . 

The O r c h i d t e c h n i c i a n s w o u l d have had t o have had Ware's DNA 

p r o f i l e b e f o r e t e s t i n g and t h e n t h e y w o u l d have had t o 

c o n s p i r e w i t h one a n o t h e r i n o r d e r t o c r e a t e a DNA p r o f i l e t o 

match Ware's. T h e r e f o r e , l i k e t h e t e c h n i c i a n s i n M a g y a r i , 

t h e O r c h i d l a b o r a t o r y t e c h n i c i a n s had no a c c u s a t o r y 

i n f o r m a t i o n r e g a r d i n g Ware, t h e y were n o t engaged i n a l a w -

e n f o r c e m e n t f u n c t i o n i n a n t i c i p a t i o n o f a p r o s e c u t i o n , and 

t h e y were n e v e r aware o f t h e DNA d o n o r ' s i d e n t i t y . R a t h e r , t o 

r e i t e r a t e , 

" t h e i r d a t a e n t r i e s were ' s i m p l y a r o u t i n e , 
o b j e c t i v e c a t a l o g i n g o f an unambiguous f a c t u a l 
m a t t e r . ' U n i t e d S t a t e s v. B a h e n a - C a r d e n a s , 411 F-3d 
1067 , 1075 ( 9 t h C i r . 2 0 0 5 ) - - - . B e c a u s e t h e l a b 
t e c h n i c i a n s were m e r e l y c a t a l o g i n g t h e r e s u l t s o f 
r o u t i n e t e s t s , t h e t e c h n i c i a n s c o u l d n o t r e a s o n a b l y 
e x p e c t t h e i r d a t a e n t r i e s w o u l d 'bear t e s t i m o n y ' 
a g a i n s t [Ware] ... . T h i s c o n c l u s i o n i s c o n s i s t e n t 
w i t h t h e C r a w f o r d C o u r t ' s p o l i c y c o n c e r n s t h a t m i g h t 
a r i s e where government o f f i c e r s a r e i n v o l v e d ' i n t h e 
p r o d u c t i o n o f t e s t i m o n y w i t h an eye t o w a r d t r i a l ' 
and where t h e r e i s ' u n i q u e p o t e n t i a l f o r 
p r o s e c u t o r i a l a b u s e ' and o v e r r e a c h i n g . C r a w f o r d , 
541 U.S. a t 56, 124 S.Ct. 1354." 

M a g y a r i , 63 M.J. a t 126-27. 

R e g a r d i n g t h e O r c h i d l a b o r a t o r y t e c h n i c i a n s , as i n 

M a g y a r i , we can see no p o t e n t i a l f o r p r o s e c u t o r i a l abuse by 
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t h e i r a b s e n c e f r o m t r i a l . Under t h e s e c i r c u m s t a n c e s t h e r e was 

no p o t e n t i a l f o r p r o s e c u t o r i a l i n f l u e n c e o r a b u s e . F o r a l l o f 

t h e s e r e a s o n s , t h e t e s t and d a t a e n t r i e s o f t h e O r c h i d 

l a b o r a t o r y t e c h n i c i a n s c a n n o t be c o n s i d e r e d e v i d e n c e t h a t 

b e a r s w i t n e s s a g a i n s t Ware. T h e i r work p r o d u c t i s t h u s 

n o n t e s t i m o n i a l . 

The t r i a l c o u r t p r o p e r l y o v e r r u l e d Ware's o b j e c t i o n made 

on c o n f r o n t a t i o n - c l a u s e g r o u n d s and p r o p e r l y a d m i t t e d t h e DNA 

p r o f i l e r e p o r t d u r i n g K o k o s z k a ' s t e s t i m o n y , and t h e t r i a l 

c o u r t p r o p e r l y a l l o w e d D e l l a M a n n a t o use t h e p r o f i l e w h i l e 

t e s t i f y i n g . 

I I . 

Ware c o n t e n d s , as he d i d a t t r i a l , t h a t he was d e n i e d due 

p r o c e s s when O r c h i d consumed t h e "raw DNA," t h e r e b y l e a v i n g no 

m a t e r i a l f o r him t o have r e t e s t e d . Ware a p p e a r s t o a c t u a l l y 

be c l a i m i n g t h a t h i s i n a b i l i t y t o have h i s own e x p e r t e x t r a c t 

DNA f r o m a v a g i n a l swab c o n t a i n e d i n L.M.'s r a p e k i t r e n d e r e d 

h i s t r i a l f u n d a m e n t a l l y u n f a i r . 

46 



CR-08-1177 

In t h i s c a s e , t h e r a p e k i t c o n t a i n e d t w o 1 1 v a g i n a l swabs 

t a k e n f r o m L.M. a t t h e h o s p i t a l a f t e r she was r a p e d . A 

c h e m i c a l p r o c e s s 1 2 was u s e d by O r c h i d l a b o r a t o r y t e c h n i c i a n s 

t o remove DNA f r o m t h e s e swabs -- t h e DNA t h a t i s s e p a r a t e d 

f r o m t h e swabs i s c a l l e d t h e "DNA e x t r a c t . " (R. 594.) The 

DNA e x t r a c t i s a l s o c a l l e d "raw DNA." (R. 596.) The "raw" DNA 

i s t e s t e d t o p r o d u c e a DNA p r o f i l e . However, i n t h i s c a s e , i n 

o r d e r t o e x t r a c t enough DNA t o g e n e r a t e a p r o f i l e , O r c h i d had 

t o use a l l t h e swabs i n L.M.'s r a p e k i t . (R. 457.) 

D e l l a M a n n a t e s t i f i e d t h a t i n some c a s e s , s u c h as Ware's, t h e 

a l t e r n a t i v e t o u s i n g a l l t h e swabs w o u l d be t o have no DNA f o r 

t e s t i n g . (R. 614.) Thus, t h e r e were no swabs a v a i l a b l e t o 

Ware f o r i n d e p e n d e n t t e s t i n g . However, t h e DNA e x t r a c t was 

a v a i l a b l e and was i n t h e p o s s e s s i o n o f t h e DFS. (R. 447.) 

M o r e o v e r , D e l l a M a n n a t e s t i f i e d t h a t : " I t ' s common p r a c t i c e t o 

1 1 T y p i c a l l y , t h e r e a r e f o u r swabs i n a r a p e k i t . I n some 
c a s e s t h e h o s p i t a l u s e s o n l y two swabs. I n o t h e r c a s e s , DNA 
w i l l n o t be p r e s e n t on a l l t h e swabs t h a t were u s e d . 

1 2 " A n d t o r e c o v e r t h e DNA f r o m t h e swab, you immerse i t i n 
a c o l l e c t i o n o f c h e m i c a l s , commonly c a l l e d s t a i n e x t r a c t i o n 
b u f f e r — and p r o t e i n a s e come i n a v a r i e t y o f c h e m i c a l s — t o 
e l u t e t h e DNA o f f o f t h e swab i n t o a t u b e where you have 
l i q u i d e x t r a c t . T h a t ' s what we c a l l t h e e x t r a c t . T h a t i s 
r e m a i n i n g . The a c t u a l swab i s consumed i n t h a t p r o c e s s . " (R. 
594.) 
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s t a r t w i t h t h e e x t r a c t --- t o g e n e r a t e t h e p r o f i l e . " (R. 

596.) 

A c c o r d i n g t o Ware, b e c a u s e h i s c o n v i c t i o n r e s t e d s o l e l y 

on DNA e v i d e n c e , h i s i n a b i l i t y t o have t h e s a mple 

i n d e p e n d e n t l y t e s t e d was p r e j u d i c i a l t o h i s d e f e n s e and was 

n o t h a r m l e s s e r r o r . (Ware was g r a n t e d $5,000 t o h i r e an 

e x p e r t . ) (R. 54-55.) He s p e c i f i c a l l y a s s e r t s t h a t , b e c a u s e 

" t h e r e was no DNA l e f t t o r e t e s t , " he was d e n i e d t h e 

" o p p o r t u n i t y t o d i s c r e d i t t h e f o r e n s i c a n a l y s i s . " (Ware's 

b r i e f , a t p. 42.) 

Ware a r g u e s t h a t t h e " [ e ] v i d e n c e a t t r i a l showed t h a t a 

s t r o n g p o s s i b i l i t y e x i s t e d t h a t t h e r e was an e r r o r i n t h e 

t e s t i n g o f t h e DNA b e c a u s e DNA e v i d e n c e i n d i c a t e d t h a t Mr. 

Ware was i n one p l a c e and p h y s i c a l r e c o r d s i n d i c a t e d t h a t he 

was i n a n o t h e r " a t t h e t i m e L.M. was r a p e d . (Ware's b r i e f , a t 

p. 42.) H e r e , Ware i s r e f e r r i n g t o h i s a l i b i d e f e n s e . He 

c o n t e n d e d t h a t he was i n c a r c e r a t e d i n t h e A u t a u g a C o u n t y j a i l 

s e r v i n g as t h e j a i l c o o k when L.M. was r a p e d . T h e r e was no 

d i s p u t e t h a t Ware was s u p p o s e d t o be i n c a r c e r a t e d i n t h e j a i l 

a t t h e t i m e o f L.M.'s r a p e . However, t h e r e was a d i s p u t e 

c o n c e r n i n g t h e c o n s t r a i n t s p l a c e d on Ware i n h i s c a p a c i t y as 
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th e j a i l c o o k . The j u r y h e a r d e v i d e n c e f r o m t h e S t a t e 

s u g g e s t i n g t h a t Ware was t r e a t e d as a j a i l t r u s t y who was 

o f t e n g r a n t e d u n s u p e r v i s e d l e a v e . One l o c a t i o n where Ware 

a l l e g e d l y s p e n t u n s u p e r v i s e d l e a v e was a t an a d d r e s s f o u r 

b l o c k s f r o m where L.M. was r a p e d . 

A d d i t i o n a l l y , Ware a r g u e s , " [ h ] a v i n g a sample a v a i l a b l e 

f o r r e t e s t i n g was e s p e c i a l l y i m p o r t a n t i n t h e c a s e a t hand due 

t o t h e i n c o n s i s t e n c i e s i n t e s t i n g t h e two r a p e k i t s i n t h e 

c r i m e s f o r w h i c h Mr. Ware was c h a r g e d . " (Ware's b r i e f , a t p. 

41.) H e r e , Ware i s r e f e r r i n g t h e DNA p r o f i l e i n P.D.'s c a s e , 

w h i c h was n o t as s t r o n g a match as i n L.M.'s c a s e . We n o t e 

t h a t t h e v a g i n a l swabs t a k e n i n L.M.'s c a s e and t h e o r a l swab 

t a k e n f r o m P.D. were c o m p l e t e l y u n r e l a t e d . That t h e o r a l swab 

d i d n o t p r o d u c e a "match" w i t h a CODIS p r o f i l e as d i d t h e 

v a g i n a l swab, does n o t mean t h e t e s t i n g was " i n c o n s i s t e n t . " 

The c o n c l u s i o n s had n o t h i n g t o do w i t h t h e t e s t i n g . 

Ware r e l i e s on Ex p a r t e G i n g o , 605 So. 2d 1237, 1240 

( A l a . 1 9 9 2 ) , t o s u p p o r t h i s c l a i m . 

"The Alabama Supreme C o u r t , i n Ex p a r t e G i n g o , 
605 So. 2d 1237 ( A l a . 1 9 9 2 ) , a d o p t e d t h e U n i t e d 
S t a t e s Supreme C o u r t ' s p o s i t i o n i n A r i z o n a v.  
Y o u n g b l o o d , 488 U.S. 51, 109 S. C t . 333, 102 L. Ed. 
2d 281 ( 1 9 8 8 ) , r e g a r d i n g t h e a l l e g a t i o n s t h a t t h e 
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s t a t e f a i l e d t o p r e s e r v e e v i d e n c e p o t e n t i a l l y u s e f u l 
t o t h e d e f e n s e : 

" ' " [ U ] n l e s s a c r i m i n a l d e f e n d a n t can 
show bad f a i t h on t h e p a r t o f t h e p o l i c e , 
f a i l u r e t o p r e s e r v e p o t e n t i a l l y u s e f u l 
e v i d e n c e does n o t c o n s t i t u t e a d e n i a l o f 
due p r o c e s s o f l a w . " Y o u n g b l o o d , 488 U. S. 
a t 58, 109 S. C t . a t 337. "The p r e s e n c e o r 
a b s e n c e o f b a d f a i t h by t h e p o l i c e f o r 
p u r p o s e s o f t h e Due P r o c e s s C l a u s e must 
n e c e s s a r i l y t u r n on t h e p o l i c e ' s k n o w ledge 
o f t h e e x c u l p a t o r y v a l u e o f t h e e v i d e n c e a t 
t h e t i m e i t was l o s t o r d e s t r o y e d . " 
Y o u n g b l o o d , 488 U.S. a t 57 ( f o o t n o t e ) , 109 
S. C t . a t 337 ( f o o t n o t e ) , c i t i n g Napue v.  
I l l i n o i s , 360 U.S. 264, 2 69, 79 S. C t . 
1173, 1177, 3 L. Ed. 2d 1217 ( 1 9 5 9 ) . ' 

"605 So. 2d a t 1240-41. G i n g o a d d i t i o n a l l y 
r e c o g n i z e d t h a t a d e f e n d a n t ' s r i g h t t o due p r o c e s s 
can be v i o l a t e d when t h e l o s s o r d e s t r u c t i o n i s o f 
e v i d e n c e so c r i t i c a l t o t h e d e f e n s e t h a t i t s l o s s o r 
d e s t r u c t i o n makes t h e t r i a l f u n d a m e n t a l l y u n f a i r . 
I d . ( c i t i n g Y o u n g b l o o d , 488 U.S. a t 67, 109 S. C t . 
a t 3 4 2 ) . " 

See Ex p a r t e G i n g o , 605 So. 2d 1237, 1240 ( A l a . 1 9 9 2 ) . 

A l t h o u g h t h e l e g a l p r i n c i p a l i n G i n g o a p p l i e s i n Ware's c a s e , 

we n o t e t h e f a c t s i n G i n g o a r e d i s t i n g u i s h a b l e f r o m t h o s e 

h e r e . C o n c i s e l y , i n G i n g o e v i d e n c e r e m a i n i n g f o l l o w i n g t e s t s 

c o n d u c t e d by t h e E n v i r o n m e n t a l P r o t e c t i o n A g e n c y ("the EPA") 

was t h r o w n away b e c a u s e t h e EPA d i d n o t know i t s h o u l d be 

r e t a i n e d f o r use by t h e d e f e n d a n t i n a c r i m i n a l c a s e . H e r e , 

i t was n e c e s s a r y t o use a l l t h e v a g i n a l swabs i n L.M.'s r a p e 
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k i t t o o b t a i n enough DNA f o r t e s t i n g . Had a l l t h e swabs n o t 

been u s e d , t h e r e w o u l d n o t have been any DNA e x t r a c t a v a i l a b l e 

f o r t e s t i n g . 

Ware has n o t shown bad f a i t h by t h e p o l i c e . L.M.'s r a p e 

k i t was s e n t t o O r c h i d f o r t e s t i n g , a l o n g w i t h s e v e r a l o t h e r 

" c o l d - c a s e " r a p e k i t s . A t t h e t i m e t h e k i t was t e s t e d , Ware 

was n o t a s u s p e c t , and t h e r e was no a s s u r a n c e t h a t any o f t h e 

r a p i s t ' s DNA w o u l d be r e c o v e r e d f r o m t h e r a p e k i t . Thus, t h e 

p o l i c e h ad no knowledge r e g a r d i n g any p o s s i b l e e x c u l p a t o r y 

v a l u e o f t h e e v i d e n c e a t t h e t i m e i t was d e s t r o y e d . 

T h e r e f o r e , t h e d e s t r u c t i o n o f t h e swabs was n o t t h e r e s u l t o f 

bad f a i t h on t h e p a r t o f t h e p o l i c e and t h e c o n s u m p t i o n o f t h e 

swabs does n o t c o n s t i t u t e a d e n i a l o f due p r o c e s s o f l a w . 

Ware has n o t shown t h a t t h e d e s t r u c t i o n o f t h e swabs was 

t h e l o s s o f e v i d e n c e so c r i t i c a l t o t h e d e f e n s e t h a t i t s l o s s 

o r d e s t r u c t i o n made h i s t r i a l f u n d a m e n t a l l y u n f a i r . See  

A r i z o n a v. Y o u n g b l o o d , 488 U.S. 51, 67 ( 1 9 8 8 ) . The i m p o r t a n t 

e v i d e n c e i n t h i s c a s e was t h e DNA e x t r a c t . The swabs were t h e 

i n s t r u m e n t s u s e d a t t h e h o s p i t a l h o p e f u l l y t o c o l l e c t DNA as 

p a r t o f a r a p e k i t . The r a p e k i t was k e p t p u r s u a n t t o a c h a i n 

o f c u s t o d y t h a t was n o t c h a l l e n g e d . When O r c h i d r e c e i v e d t h e 
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r a p e k i t , a c h e m i c a l was u s e d t o e l u t e DNA f r o m t h e c o t t o n 

swab. 

As s t a t e d i n P a r t I o f t h e o p i n i o n , t h e DNA t e s t i n g i n 

t h i s c a s e f o l l o w e d O r c h i d ' s s t a n d a r d o p e r a t i n g p r o c e d u r e s and 

t h e l a b o r a t o r y s u p e r v i s o r r e v i e w e d t h e p r o c e d u r e s . The 

u n a v o i d a b l e c o n s u m p t i o n o f t h e swabs, l e a v i n g Ware u n a b l e t o 

i n d e p e n d e n t l y e x t r a c t DNA f r o m one o f t h e swabs, goes t o t h e 

w e i g h t o f t h e e v i d e n c e . See H o l d r e n V. L e g u r s k y , 16 F.3d 57, 

60 ( 4 t h C i r . 1 9 9 4 ) , c e r t . d e n i e d , 513 U.S. 831 (1994) (any 

f a i l u r e by t r e a t i n g p h y s i c i a n t o c o l l e c t s a m p l e s f r o m a r a p e 

v i c t i m f o r s u b s e q u e n t t e s t i n g went t o t h e w e i g h t o f t h e 

e v i d e n c e r a t h e r t h a n i t s a d m i s s i b i l i t y ) . M o r e o v e r , t h e r e i s 

no g u a r a n t e e t h a t had Ware been g i v e n a swab f o r i n d e p e n d e n t 

t e s t i n g , t h a t i t w o u l d have c o n t a i n e d DNA. A d d i t i o n a l l y , 

D e l l a M a n n a t e s t i f i e d t h a t a f t e r O r c h i d t e s t e d t h e DNA e x t r a c t , 

t h e r e m a i n i n g DNA e x t r a c t was r e t a i n e d and k e p t a t t h e DFS. 

Ware c o u l d have t e s t e d t h e DNA e x t r a c t u s i n g h i s own e x p e r t . 

I I I . 

Ware c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g h i s 

m o t i o n s t o d i s m i s s b a s e d on t h e d e n i a l o f h i s r e q u e s t t o a 
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s p e e d y t r i a l . 1 3 Ware c l a i m s t h a t he a s s e r t e d h i s r i g h t , t h a t 

t h e S t a t e c a u s e d d e l a y s , and t h a t m a t e r i a l w i t n e s s e s were l o s t 

due t o c i r c u m s t a n c e s b e y o n d Ware's c o n t r o l . 

I n d e t e r m i n i n g w h e t h e r a d e f e n d a n t has been d e n i e d h i s 

c o n s t i t u t i o n a l r i g h t t o a s p e e d y t r i a l , we a p p l y t h e t e s t 

e s t a b l i s h e d by t h e U n i t e d S t a t e s Supreme C o u r t i n B a r k e r v.  

Wingo, 407 U.S. 514 (1972 ), i n w h i c h t h e f o l l o w i n g f o u r 

f a c t o r s a r e c o n s i d e r e d : (1) t h e l e n g t h o f t h e d e l a y ; (2) t h e 

r e a s o n s f o r t h e d e l a y ; (3) t h e d e f e n d a n t ' s a s s e r t i o n o f h i s o r 

h e r r i g h t t o a s p e e d y t r i a l ; and (4) t h e p r e j u d i c e t o t h e 

d e f e n d a n t . 

I n Ex p a r t e W a l k e r , 928 So. 2d 259, 263 ( A l a . 2 0 0 5 ) , t h e 

A labama Supreme C o u r t s t a t e d : "'A s i n g l e f a c t o r i s n o t 

n e c e s s a r i l y d e t e r m i n a t i v e , b e c a u s e t h i s i s a " b a l a n c i n g t e s t , 

i n w h i c h t h e c o n d u c t o f b o t h t h e p r o s e c u t i o n and t h e d e f e n s e 

a r e w e i g h e d . " ' Ex p a r t e C l o p t o n , 656 So. 2d [1243] a t 1245 

[ ( A l a . 1 9 8 5 ) ] ( q u o t i n g B a r k e r , 407 U.S. a t 5 3 0 ) . We e xamine 

e a c h f a c t o r i n t u r n . " 

L e n g t h o f d e l a y . 

" I n A l a b a m a , ' [ t ] h e l e n g t h o f d e l a y i s m e a s u r e d 
f r o m t h e d a t e o f t h e i n d i c t m e n t o r t h e d a t e o f t h e 

1 3Ware d i d n o t a r g u e p r e i n d i c t m e n t d e l a y . 
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i s s u a n c e o f an a r r e s t w a r r a n t -- w h i c h e v e r i s 
e a r l i e r -- t o t h e d a t e o f t h e t r i a l . ' R o b e r s o n [ v.  
S t a t e ] , 864 So. 2d [379] a t 394. C f . § 15-3-7, 
A l a . Code 1975 ('A p r o s e c u t i o n may be commenced 
w i t h i n t h e m e a n i n g o f t h i s c h a p t e r by f i n d i n g an 
i n d i c t m e n t , t h e i s s u i n g o f a w a r r a n t o r by b i n d i n g 
o v e r t h e o f f e n d e r . ' ) ; R u l e 2.1, A l a . R. C r i m . P. 
( ' A l l c r i m i n a l p r o c e e d i n g s s h a l l be commenced e i t h e r 
by i n d i c t m e n t o r by c o m p l a i n t . ' ) . " 

Ex p a r t e W a l k e r , 928 So. 2d a t 264. H e r e , Ware was i n d i c t e d 

on December 16, 2005, and t h e w r i t o f a r r e s t was i s s u e d on 

December 21, 2005. T r i a l began on June 9, 2008 -- a d e l a y o f 

30 months. A 30-month d e l a y i s p r e s u m p t i v e l y p r e j u d i c i a l . 

See S t a t e v. Van Wooten, 952 So. 2d 1176 ( A l a . C r i m . App. 

2 0 0 6 ) ( 2 9-month d e l a y was p r e s u m p t i v e l y p r e j u d i c i a l ) ; V i n c e n t 

v. S t a t e , 607 So. 2d 1290 ( A l a . C r i m . App. 19 9 2 ) ( 3 1 - m o n t h 

d e l a y was p r e s u m p t i v e l y p r e j u d i c i a l ) . C f . S t a t e v. J o h n s o n , 

900 So. 2d 482 ( A l a . C r i m . App. 2 0 0 4 ) ( 2 8 - m o n t h d e l a y was n o t 

p r e s u m p t i v e l y p r e j u d i c i a l ) ; Payne v. S t a t e , 683 So. 2d 440 

( A l a . C r i m . App. 1 9 9 5 ) ( 2 5 - m o n t h d e l a y was n o t p r e s u m p t i v e l y 

p r e j u d i c i a l ) . 

R e ason f o r d e l a y . The f o l l o w i n g d a t e s , a r e t a k e n f r o m 

t h e t i m e l i n e p r e s e n t e d by t h e S t a t e i n i t s b r i e f a t pages 42¬

45. W i t h t h e e x c e p t i o n o f c o r r e c t i o n s , w h i c h have been 

b r a c k e t e d ( t h i s does n o t i n c l u d e t h e b r a c k e t s p l a c e d a r o u n d 
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" P u b l i c D e f e n d e r " ) , t h i s t i m e l i n e r e p r e s e n t s a c o r r e c t 

c h r o n o l o g y o f r e l e v a n t e v e n t s i n t h i s c a s e . We a d o p t t h e 

f o l l o w i n g i n i t s e n t i r e t y . 

"5/22/06 - [Ware's] p r o se m o t i o n f o r s p e e d y t r i a l 
f i l e d . 

"9/8/06 - A t a r r a i g n m e n t S t a t e i s o r d e r e d t o p r o d u c e 
d i s c o v e r y w i t h i n s e v e n d a y s . (CR. 29; R. 11.) 

"9/18/06 - [Ware] f i l e s p r o se m o t i o n f o r d i s c o v e r y . 
(CR. 26.) 

"9/20/06 - P u b l i c D e f e n d e r ... f i l e s m o t i o n f o r 
d i s c o v e r y . (CR. 36-37.) 

"9/22/06 - [ P u b l i c d e f e n d e r ] f i l e s m o t i o n t o d i s m i s s 
w i t h p r e j u d i c e f o r f a i l u r e t o c o m p l y w i t h o r d e r o f 
9/8/06. (CR. 41.) 

"10/5/06 - D i s c o v e r y p r o v i d e d t o [ p u b l i c d e f e n d e r ] . 
(CR. 45; R. 40.) 

"10/18/06 - H e a r i n g on m o t i o n t o d i s m i s s ; [ p u b l i c 
d e f e n d e r ] a l s o renews s p e e d y t r i a l m o t i o n ; t r i a l 
c o u r t d e n i e s b o t h , f i n d i n g no p r e j u d i c e ; S t a t e 
r e q u e s t s c o n t i n u a n c e f o r a d d i t i o n a l DNA t e s t i n g ; 
t r i a l c o u r t o r d e r s t e s t i n g , o f f e r s t o c o n t i n u e c a s e 
f r o m November t r i a l d a t e t o a l l o w f o r t e s t i n g . (R. 
9-29.) 

"11/6/06 - A t h e a r i n g [ p u b l i c d e f e n d e r ] renews 
m o t i o n f o r s p e e d y t r i a l , a s k s t h a t t r i a l be s e t n e x t 
week, o r i g i n a l t r i a l d a t e ; t r i a l c o u r t , n o t i n g t h a t 
r e s u l t s o f DNA t e s t i n g n o t y e t a v a i l a b l e , s t a t e s 
t h a t c a s e w i l l n o t be t r i e d i n November u n l e s s 
r e s u l t s a r e r e c e i v e d . (R. 30-33.) 

"11/9/06 - [Ware] f i l e s p r o se m o t i o n f o r new 
c o u n s e l . (CR. 48-50.) 
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"11/13/06 - DNA t e s t r e s u l t s h a v i n g been r e c e i v e d , 
t r i a l has been s e t f o r f o l l o w i n g week; D e f e n d a n t 
h i m s e l f , s t i l l i n s i s t i n g on new c o u n s e l , a g r e e s t o 
l e t [ p u b l i c d e f e n d e r ] r e p r e s e n t him u n t i l he can 
h i r e c o u n s e l ; [ p u b l i c d e f e n d e r ] s t a t e s t h a t he has 
n o t had s u f f i c i e n t t i m e t o p r e p a r e , and i n l i g h t o f 
t h i s D e f e n d a n t h i m s e l f w i t h d r a w s h i s m o t i o n f o r 
s p e e d y t r i a l ; [ p u b l i c d e f e n d e r ] s t a t e s t h a t he w i l l 
f i l e m o t i o n f o r e x p e n s e s f o r DNA e x p e r t . (R. 34-51.) 

"4/24/07 - Case i s p r e s e n t l y s e t f o r t r i a l i n A p r i l 
o r May; [ p u b l i c d e f e n d e r ] has a s k e d f o r a d d i t i o n a l 
DNA d i s c o v e r y f r o m S t a t e and r e q u e s t s c o n t i n u a n c e , 
w h i c h i s g r a n t e d ; S t a t e has no o b j e c t i o n t o 
d i s c o v e r y b u t a s k s t h a t t h e v o l u m i n o u s documents be 
v i e w e d a t F o r e n s i c S c i e n c e s o f f i c e . (R. 53-104.) 

" 7 / [ 1 3 ] / 0 7 - H e a r i n g t o c o n s i d e r m o t i o n f o r new 
c o u n s e l and s p e e d y t r i a l f i l e d by [ p u b l i c d e f e n d e r ] 
a t [Ware's] r e q u e s t (CR. 6 9 ) ; [ p u b l i c d e f e n d e r ] 
c l a i m s t h a t d i s c o v e r y r e q u e s t e d i n A p r i l was 
r e c e i v e d on J u l y 1 2 t h , s t a t e s t h a t t h e y have n o t had 
t i m e t o r e v i e w m a t e r i a l r e c e i v e d ; [Ware] h i m s e l f 
wants a n o t h e r l a w y e r , wants c o n t i n u a n c e f o r t r i a l , 
now s e t f o r 8/6/07, i n o r d e r t o g e t a n o t h e r l a w y e r , 
and w i t h d r a w s m o t i o n f o r s p e e d y t r i a l ; [Ware] t o l d 
t h a t c a s e w i l l be t r i e d f o r s u r e on n e x t t r i a l d a t e , 
w h e t h e r [Ware] has a n o t h e r l a w y e r o r r e p r e s e n t s 
h i m s e l f ; [ p u b l i c d e f e n d e r ] e x p r e s s e s c o n f u s i o n as t o 
w h e t h e r t h e y a r e a u t h o r i z e d t o work on c a s e w h i l e 
[Ware] s e e k s new l a w y e r . (R. 105-116.) 

"9/4/07 - P r e t r i a l h e a r i n g on c a s e t h a t has been s e t 
f o r n e x t week; [Ware] h i m s e l f a s k s f o r c o n t i n u a n c e 
t o s e e k l a w y e r ; S t a t e has a l s o a s k e d f o r c o n t i n u a n c e 
( r e a s o n s n o t s t a t e d ) ; c o n t i n u a n c e g r a n t e d ; t r i a l s e t 
f o r 11/13/07; [ p u b l i c d e f e n d e r ] e x p r e s s e s c o n f u s i o n 
as t o p r e s e n t r o l e i n c a s e ; [Ware] i n f o r m e d t h a t 
c a s e w i l l be t r i e d on 11/13/07, and t h a t i f he does 
n o t have h i s own l a w y e r by t h e n he w i l l r e p r e s e n t 
h i m s e l f w i t h [ p u b l i c d e f e n d e r ] as a d v i s o r y c o u n s e l . 
(R. 119-125.) 
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"12/5/07 - S t a t e f i l e s m o t i o n t o c o n s o l i d a t e c a s e 
w i t h a n o t h e r s i m i l a r c h a r g e , f i l e d r e c e n t l y , t h a t 
w i l l i n v o l v e same DNA e v i d e n c e ; [ p u b l i c d e f e n d e r ] 
a g r e e s t o c o n s o l i d a t i o n ; c a s e i s p r e s e n t l y s e t f o r 
t r i a l n e x t week; [ p u b l i c d e f e n d e r ] a s k s f o r t i m e t o 
l o c a t e w i t n e s s e s on s e c o n d c a s e ; S t a t e s a y s i t i s 
r e a d y t o p r o c e e d b u t w i l l n o t oppose c o n t i n u a n c e ; 
c a s e c o n t i n u e d t o 2/11/08. (R. 127-129.) 

"2/19/08 - H e a r i n g ; m e n t i o n i s made t h a t c a s e has 
been s e t f o r 3/10/08; [ p u b l i c d e f e n d e r ] has 
e x p r e s s e d c o n c e r n s t h a t work on DNA e v i d e n c e c a n n o t 
be c o m p l e t e d by t h e n ; [ p u b l i c d e f e n d e r ] m e n t i o n s 
r e q u e s t f o r raw DNA m a t e r i a l , and s t a t e s t h a t i f raw 
DNA i s p r o d u c e d c o n t i n u a n c e may be s o u g h t f o r 
i n d e p e n d e n t t e s t i n g ; S t a t e s a y s i t w i l l be r e a d y on 
3/10/08. (R. 131-133.) 

"3/10/08 - S t a t e has j u s t r e c e i v e d f r o m [ p u b l i c 
d e f e n d e r ] [ D e p a r t m e n t o f C o r r e c t i o n s ] documents 
i n d i c a t i n g t h a t [Ware] may have been a c t u a l l y i n 
c u s t o d y on d a t e o f s e c o n d c h a r g e , a s k s f o r 
c o n t i n u a n c e f o r t i m e t o i n v e s t i g a t e ; c o n t i n u a n c e on 
t h i s g r o u n d i s d e n i e d ; S t a t e a l s o a s k s f o r 
c o n t i n u a n c e b e c a u s e w i t n e s s i n s e c o n d c a s e has had 
s t r o k e ; S t a t e a p p a r e n t l y w i t h d r a w s m o t i o n f o r 
c o n t i n u a n c e and a s k s t h a t s e c o n d c a s e be s e v e r e d ; 
[ p u b l i c d e f e n d e r ] o b j e c t s t o s e v e r a n c e ; [ u l t i m a t e l y , 
as b e s t we can d i s c e r n f r o m t h e r e c o r d , t h e d e f e n s e 
a c q u i e s c e d t o t h e c o n t i n u a n c e t o a v o i d s e v e r a n c e . ] 
(R. 140-165.) 

"6/9/08 - T r i a l b e g i n s ; a t p r e t r i a l h e a r i n g S t a t e 
d i s m i s s e s one c o u n t o f f i r s t c a s e , d i s m i s s e s a l l 
c h a r g e s i n s e c o n d c a s e ; [ p u b l i c d e f e n d e r ] o b j e c t s t o 
d i s m i s s a l o f s e c o n d c a s e ; [ p u b l i c d e f e n d e r ] s t a t e s 
t h a t a t 3/10/08 h e a r i n g i t d i d n o t a g r e e t o 
c o n t i n u a n c e b u t o n l y w i t h d r e w o b j e c t i o n , so as t o 
p r e s e r v e s p e e d y t r i a l i s s u e . (R. 1 6 7 - 2 2 3 . ) " 

( S t a t e ' s b r i e f , a t pp. 41-45.) 
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I n Ex p a r t e W a l k e r , s u p r a , t h e Alabama Supreme C o u r t 

s t a t e d : 

"The S t a t e has t h e b u r d e n o f j u s t i f y i n g t h e d e l a y . 
See B a r k e r , 407 U. S. a t 531; S t e e l e y v. C i t y o f 
Gadsden, 533 So. 2d 671, 680 ( A l a . C r i m . App. 1 9 8 8 ) . 
B a r k e r r e c o g n i z e s t h r e e c a t e g o r i e s o f r e a s o n s f o r 
d e l a y : (1) d e l i b e r a t e d e l a y , (2) n e g l i g e n t d e l a y , 
and (3) j u s t i f i e d d e l a y . 407 U.S. a t 531. C o u r t s 
a s s i g n d i f f e r e n t w e i g h t t o d i f f e r e n t r e a s o n s f o r 
d e l a y . D e l i b e r a t e d e l a y i s ' w e i g h t e d h e a v i l y ' 
a g a i n s t t h e S t a t e . 407 U.S. a t 531. D e l i b e r a t e 
d e l a y i n c l u d e s an ' a t t e m p t t o d e l a y t h e t r i a l i n 
o r d e r t o hamper t h e d e f e n s e ' o r ' " t o g a i n some 
t a c t i c a l a d v a n t a g e o v e r ( d e f e n d a n t s ) o r t o h a r a s s 
them."' 407 U.S. a t 531 & n. 32 ( q u o t i n g U n i t e d  
S t a t e s v. M a r i o n , 404 U.S. 307, 325 ( 1 9 7 1 ) ) . 
N e g l i g e n t d e l a y i s w e i g h t e d l e s s h e a v i l y a g a i n s t t h e 
S t a t e t h a n i s d e l i b e r a t e d e l a y . B a r k e r , 407 U.S. a t 
531; Ex p a r t e C a r r e l l , 565 So. 2d [104,] 108 [ ( A l a . 
1 9 9 0 ) ] . J u s t i f i e d d e l a y -- w h i c h i n c l u d e s s u c h 
o c c u r r e n c e s as m i s s i n g w i t n e s s e s o r d e l a y f o r w h i c h 
t h e d e f e n d a n t i s p r i m a r i l y r e s p o n s i b l e -- i s n o t 
w e i g h t e d a g a i n s t t h e S t a t e . B a r k e r , 407 U.S. a t 
531; Zumbado v. S t a t e , 615 So. 2d 1223, 1234 ( A l a . 
C r i m . App. 1 9 9 3 ) ( ' " D e l a y s o c c a s i o n e d by t h e 
d e f e n d a n t o r on h i s b e h a l f a r e e x c l u d e d f r o m t h e 
l e n g t h o f d e l a y and a r e h e a v i l y c o u n t e d a g a i n s t t h e 
d e f e n d a n t i n a p p l y i n g t h e b a l a n c i n g t e s t o f 
B a r k e r . " ' ) ( q u o t i n g M c C a l l u m v. S t a t e , 407 So. 2d 
865, 868 ( A l a . C r i m . App. 1 9 8 1 ) ) . " 

928 So. 2d a t 265. 

Most o f t h e d e l a y i n t h i s c a s e can be a t t r i b u t e d t o 

Ware. A p p r o x i m a t e l y 11 months a f t e r t h e i n d i c t m e n t was 

r e t u r n e d , Ware f i l e d a m o t i o n f o r new c o u n s e l and w i t h d r e w h i s 

m o t i o n f o r a s p e e d y t r i a l . (See R. 45-46.) A p p r o x i m a t e l y 16 
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months f o l l o w i n g t h e i n d i c t m e n t , Ware r e q u e s t e d a d d i t i o n a l 

d i s c o v e r y and a c o n t i n u a n c e . A p p r o x i m a t e l y 19 months 

f o l l o w i n g t h e i n d i c t m e n t Ware a g a i n a s k e d f o r a c o n t i n u a n c e t o 

h i r e new c o u n s e l and a g a i n w i t h d r e w h i s s p e e d y - t r i a l r e q u e s t . 

(See R. 113.) A p p r o x i m a t e l y 21 months f o l l o w i n g t h e 

i n d i c t m e n t -- t e n months b e f o r e t r i a l -- Ware a s k e d f o r a 

c o n t i n u a n c e t o o b t a i n new c o u n s e l . (See R. 123-24.) 

A p p r o x i m a t e l y 24 months f o l l o w i n g t h e i n d i c t m e n t a s e c o n d r a p e 

c a s e was c o n s o l i d a t e d w i t h t h e i n s t a n t c a s e , and Ware a s k e d 

f o r a c o n t i n u a n c e t o f i n d w i t n e s s e s i n t h e s e c o n d c a s e . 

T w e n t y - s e v e n months f o l l o w i n g t h e i n d i c t m e n t -- a p p r o x i m a t e l y 

t h r e e months b e f o r e t r i a l -- t h e S t a t e w i t h d r e w a p r e v i o u s l y 

f i l e d m o t i o n t o c o n t i n u e and moved t o s e v e r t h e c o n s o l i d a t e d 

c a s e s . Ware d i d n o t want t h e c a s e s s e v e r e d , and u l t i m a t e l y , 

t h e y were n o t s e v e r e d and t r i a l was c o n t i n u e d u n t i l a l a t e r 

d a t e . 1 4 

B e c a u s e Ware has n o t shown t h a t t h e S t a t e d e l i b e r a t e l y 

c a u s e d any d e l a y , and b e c a u s e some o f t h e d e l a y i n t h i s c a s e 

i s a t t r i b u t a b l e t o him, t h i s B a r k e r f a c t o r s do n o t w e i g h 

a g a i n s t t h e S t a t e . 

1 4 U l t i m a t e l y , t h e S t a t e d r o p p e d t h e c h a r g e s i n v o l v i n g P.D. 

59 



CR-08-1177 

A s s e r t i o n o f r i g h t t o s p e e d y t r i a l . Ware f i l e d a p r o se 

m o t i o n f o r a s p e e d y t r i a l on o r a b o u t May 22, 2006 -¬

a p p r o x i m a t e l y f i v e months a f t e r t h e i n d i c t m e n t was r e t u r n e d . 

(CR. 26, R. 30.) Ware d i d a s s e r t h i s r i g h t t o a s p e e d y t r i a l 

on s e v e r a l o c c a s i o n s . " R e p e a t e d r e q u e s t s f o r a s p e e d y t r i a l 

w e i g h h e a v i l y i n f a v o r o f an a c c u s e d . " K e l l e y v. S t a t e , 568 

So. 2d 405, 410 ( A l a . C r i m . App. 1990 ). However, he a l s o 

moved t o w i t h d r a w h i s r e q u e s t f o r a s p e e d y t r i a l and he 

r e q u e s t e d o r a c q u i e s c e d t o s e v e r a l c o n t i n u a n c e s . Ware's l a s t 

m o t i o n t o w i t h d r a w h i s r e q u e s t f o r a s p e e d y t r i a l was made on 

J u l y 13, 2007 -- 19 months a f t e r t h e i n d i c t m e n t was r e t u r n e d 

and 11 months b e f o r e t r i a l . I t a p p e a r s t h a t Ware's l a s t 

m o t i o n t o c o n t i n u e was made on December 5, 2007, and t h a t he 

a c q u i e s c e d t o a d d i t i o n a l c o n t i n u a n c e s on F e b r u a r y 19, 2008, 

and on M a r c h 10, 2008. The t r i a l began on June 9, 2008. (R. 

105-07, 111-12, 1 2 3 - 2 4 ) . B e c a u s e Ware moved t o w i t h d r a w h i s 

s p e e d y - t r i a l m o t i o n and s o u g h t c o n t i n u a n c e s , he " e i t h e r 

a c q u i e s c e d i n t h e d e l a y s o r s u f f e r e d o n l y m i n i m a l p r e j u d i c e 

p r i o r t o t h a t d a t e . " L e w i s v. S t a t e , 469 So. 2d 1291, 1294 

( A l a . C r i m . App. 1 9 8 4 ) , a f f ' d , 469 So. 2d 1301 ( A l a . 1 9 8 5 ) . 

Thus, c o n s i d e r i n g a l l t h e m o t i o n s i n t h i s c a s e , we c o n c l u d e 
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t h a t Ware's r e q u e s t f o r a s p e e d y t r i a l does n o t w e i g h h e a v i l y 

i n h i s f a v o r . 

P r e j u d i c e t o t h e d e f e n d a n t . 

"A f o u r t h f a c t o r i s p r e j u d i c e t o t h e d e f e n d a n t . 
P r e j u d i c e , o f c o u r s e , s h o u l d be a s s e s s e d i n t h e 
l i g h t o f t h e i n t e r e s t s o f d e f e n d a n t s w h i c h t h e 
s p e e d y t r i a l r i g h t was d e s i g n e d t o p r o t e c t . T h i s 
C o u r t has i d e n t i f i e d t h r e e s u c h i n t e r e s t s : ( i ) t o 
p r e v e n t o p p r e s s i v e p r e t r i a l i n c a r c e r a t i o n ; ( i i ) t o 
m i n i m i z e a n x i e t y and c o n c e r n o f t h e a c c u s e d ; and 
( i i i ) t o l i m i t t h e p o s s i b i l i t y t h a t t h e d e f e n s e w i l l 
be i m p a i r e d . ... Of t h e s e , t h e most s e r i o u s i s t h e 
l a s t , b e c a u s e t h e i n a b i l i t y o f a d e f e n d a n t 
a d e q u a t e l y t o p r e p a r e h i s c a s e skews t h e f a i r n e s s o f 
t h e e n t i r e s y s t e m . " 

B a r k e r , 407 U.S. a t 532. 

Ware's s p e e d y - t r i a l c l o c k s t a r t e d i n December 2005. Ware 

was i n p r i s o n on o t h e r c h a r g e s f o r t h e e n t i r e 30 months b e f o r e 

t r i a l . Ware's c l a i m t h a t he s u f f e r e d a n x i e t y w h i l e a w a i t i n g 

t r i a l i s n o t w e l l t a k e n b e c a u s e he was a l r e a d y i n p r i s o n 

f o l l o w i n g a f e l o n y c o n v i c t i o n and was w e l l a c q u a i n t e d w i t h t h e 

l e g a l p r o c e s s . A l s o , i n t h i s t i m e p e r i o d , he was s u r r o u n d e d 

by men who were a l s o i n p r i s o n and who no d o u b t u n d e r s t o o d and 

c o u l d c o m m i s e r a t e w i t h Ware c o n c e r n i n g h i s p r e d i c a m e n t . 

E v e n t s o c c u r r i n g b e f o r e December 2005, s u c h as t h e 

u n a v a i l a b i l i t y o f a w i t n e s s b e c a u s e o f d e a t h , t h e 

d i s a p p e a r a n c e o f a l l e g e d w i t n e s s e s , and t h e d e s t r u c t i o n o f 
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r e c o r d s , d i d n o t o c c u r w i t h i n t h e a l l e g e d p e r i o d o f d e l a y and, 

t h u s , c a n n o t be b l a m e d on t h e a l l e g e d d e l a y . The d e l a y i n 

t h i s c a s e was n o t so p r e j u d i c i a l a g a i n s t Ware t h a t he was 

d e n i e d an o p p o r t u n i t y f o r a f a i r t r i a l . 

A f t e r c o n s i d e r i n g t h e B a r k e r f a c t o r s , we h o l d t h a t Ware's 

r i g h t t o a s p e e d y t r i a l was n o t v i o l a t e d . 

IV. 

Ware c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g h i s 

m o t i o n f o r a judgment o f a c q u i t t a l as t o t h e b u r g l a r y and 

r o b b e r y c h a r g e b e c a u s e L.M.'s t e s t i m o n y -- t h a t she t h o u g h t 

she f e l t s o m e t h i n g s h a r p i n Ware's b a c k p o c k e t -- was 

i n s u f f i c i e n t t o p r o v e b e y o n d a r e a s o n a b l e d o u b t t h a t Ware was 

armed w i t h a d e a d l y weapon o r a d a n g e r o u s i n s t r u m e n t a l i t y . 

Ware's i n d i c t m e n t s f o r b o t h o f f e n s e s c h a r g e d t h a t he had a 

" k n i f e o r o t h e r s h a r p o b j e c t " a t t h e t i m e o f t h e o f f e n s e s . 

(CR. 15-16.) A t t h e c o n c l u s i o n o f a l l t h e e v i d e n c e , Ware 

moved f o r a judgment o f a c q u i t t a l f o r f a i l u r e t o e s t a b l i s h a 

p r i m a f a c i e c a s e o f f i r s t - d e g r e e r o b b e r y and f i r s t - d e g r e e 

b u r g l a r y b e c a u s e , he s a i d , t h e S t a t e d i d n o t p r o v e t h a t Ware 

was armed w i t h a d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t . 

" W i t h r e s p e c t t o t h e s u f f i c i e n c y - o f - t h e - e v i d e n c e 
c l a i m , i t i s w e l l s e t t l e d t h a t ' " [ i ] n d e t e r m i n i n g 
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t h e s u f f i c i e n c y o f t h e e v i d e n c e t o s u s t a i n a 
c o n v i c t i o n , a r e v i e w i n g c o u r t must a c c e p t as t r u e 
a l l e v i d e n c e i n t r o d u c e d by t h e S t a t e , a c c o r d t h e 
S t a t e a l l l e g i t i m a t e i n f e r e n c e s t h e r e f r o m , and 
c o n s i d e r a l l e v i d e n c e i n a l i g h t most f a v o r a b l e t o 
t h e p r o s e c u t i o n . " ' B a l l e n g e r v. S t a t e , 720 So. 2d 
1033, 1034 ( A l a . C r i m . App. 1 9 9 8 ) , q u o t i n g F a i r c l o t h  
v. S t a t e , 471 So. 2d 485, 488 ( A l a . C r i m . App. 
1 9 8 4 ) , a f f ' d , 471 So. 2d 493 ( A l a . 1 9 8 5 ) . '"The 
t e s t u s e d i n d e t e r m i n i n g t h e s u f f i c i e n c y o f e v i d e n c e 
t o s u s t a i n a c o n v i c t i o n i s w h e t h e r , v i e w i n g t h e 
e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o t h e 
p r o s e c u t i o n , a r a t i o n a l f i n d e r o f f a c t c o u l d have 
f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a r e a s o n a b l e 
d o u b t . " ' Nunn v. S t a t e , 697 So. 2d 497, 498 ( A l a . 
C r i m . App. 1 9 9 7 ) , q u o t i n g O'Neal v. S t a t e , 602 So. 
2d 462, 464 ( A l a . C r i m . App. 1 9 9 2 ) . '"When t h e r e i s 
l e g a l e v i d e n c e f r o m w h i c h t h e j u r y c o u l d , by f a i r 
i n f e r e n c e , f i n d t h e d e f e n d a n t g u i l t y , t h e t r i a l 
c o u r t s h o u l d s u b m i t [ t h e c a s e ] t o t h e j u r y , and, i n 
s u c h a c a s e , t h i s c o u r t w i l l n o t d i s t u r b t h e t r i a l 
c o u r t ' s d e c i s i o n . " ' F a r r i o r v. S t a t e , 728 So. 2d 
691 , 696 ( A l a . C r i m . App. 1 9 9 8 ) , q u o t i n g Ward v. 
S t a t e , 557 So. 2d 848, 850 ( A l a . C r i m . App. 1 9 9 0 ) . 
'The r o l e o f a p p e l l a t e c o u r t s i s n o t t o s a y what t h e 
f a c t s a r e . Our r o l e ... i s t o j u d g e w h e t h e r t h e 
e v i d e n c e i s l e g a l l y s u f f i c i e n t t o a l l o w s u b m i s s i o n 
o f an i s s u e f o r d e c i s i o n [by] t h e j u r y . ' B a n k s t o n  
v. S t a t e , 358 So. 2d 1040, 1042 ( A l a . 1 9 7 8 ) . " 

W i l l i a m s v. S t a t e , 10 So. 3d 1083, 1086 ( A l a . C r i m . App. 

2 0 0 8 ) . 

F i r s t - d e g r e e R o b b e r y 

F i r s t - d e g r e e r o b b e r y i s d e f i n e d as f o l l o w s : 

" ( a ) A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e f i r s t d e g r e e i f he v i o l a t e s S e c t i o n 13A-8-43 and 
he: 
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"(1) I s armed w i t h a d e a d l y weapon o r 
d a n g e r o u s i n s t r u m e n t ; 

§ 13A-8-41, A l a . Code 1975. S e c t i o n 13A-8-43, A l a . Code 1975, 

p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e t h i r d d e g r e e i f i n t h e c o u r s e o f c o m m i t t i n g a 
t h e f t he: 

"(1) Uses f o r c e a g a i n s t t h e p e r s o n o f 
t h e owner o r any p e r s o n p r e s e n t w i t h i n t e n t 
t o overcome h i s p h y s i c a l r e s i s t a n c e o r 
p h y s i c a l power o f r e s i s t a n c e ; o r 

"(2) T h r e a t e n s t h e i m m i n e n t use o f 
f o r c e a g a i n s t t h e p e r s o n o f t h e owner o r 
any p e r s o n p r e s e n t w i t h i n t e n t t o c o m p e l 
a c q u i e s c e n c e t o t h e t a k i n g o f o r e s c a p i n g 
w i t h t h e p r o p e r t y . " 

M o r e o v e r , § 1 3 A - 8 - 4 1 ( b ) , A l a . Code 1975, p r o v i d e s t h a t 

t h e r e i s a p r e s u m p t i o n t h a t a r o b b e r y d e f e n d a n t was i n f a c t 

armed d u r i n g a r o b b e r y when t h e d e f e n d a n t p o s s e s s e s an a r t i c l e 

" f a s h i o n e d i n a manner t o l e a d any p e r s o n who i s p r e s e n t 

r e a s o n a b l y t o b e l i e v e i t t o be a d e a d l y weapon o r d a n g e r o u s 

i n s t r u m e n t . " 

"(b) P o s s e s s i o n t h e n and t h e r e o f an a r t i c l e 
u s e d o r f a s h i o n e d i n a manner t o l e a d any p e r s o n who 
i s p r e s e n t r e a s o n a b l y t o b e l i e v e i t t o be a d e a d l y 
weapon o r d a n g e r o u s i n s t r u m e n t , o r any v e r b a l o r 
o t h e r r e p r e s e n t a t i o n by t h e d e f e n d a n t t h a t he i s 
t h e n and t h e r e so armed, i s p r i m a f a c i e e v i d e n c e 
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u n d e r s u b s e c t i o n (a) o f t h i s s e c t i o n t h a t he was so 
armed." 

§ 1 3 A - 8 - 4 1 ( b ) , A l a . Code 1975. 

L.M. t e s t i f i e d t h a t t h e man who a t t a c k e d h e r had i n h i s 

b a c k p o c k e t an i n s t r u m e n t t h a t she b e l i e v e d a t t h e t i m e was a 

k n i f e . I t was, i n any e v e n t , an o b j e c t t h a t L.M. b e l i e v e d 

c o u l d be u s e d t o k i l l h e r i f h e r a t t a c k e r d e s i r e d t o do s o . 

T h i s t e s t i m o n y , i f b e l i e v e d by t h e j u r y , was s u f f i c i e n t t o 

c r e a t e a r e b u t t a b l e p r e s u m p t i o n t h a t Ware was armed w i t h a 

k n i f e . 

B e c a u s e t h e S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 

e s t a b l i s h a p r i m a f a c i e c a s e o f f i r s t - d e g r e e r o b b e r y , t h e 

t r i a l c o u r t p r o p e r l y s u b m i t t e d t h e c h a r g e o f f i r s t - d e g r e e 

r o b b e r y t o t h e j u r y . T h i s , a l o n g w i t h t h e o t h e r e v i d e n c e i n 

t h e c a s e , was s u f f i c i e n t e v i d e n c e , i f b e l i e v e d by t h e j u r y , t o 

a l l o w t h e j u r y t o f i n d b e y o n d a r e a s o n a b l e d o u b t t h a t Ware was 

g u i l t y o f f i r s t - d e g r e e r o b b e r y . T h e r e f o r e , t h e t r i a l c o u r t 

d i d n o t e r r i n d e n y i n g Ware's m o t i o n f o r a judgment o f 

a c q u i t t a l and s u b m i t t i n g t h e c a s e t o t h e j u r y . 

B u r g l a r y 
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I n 1 9 9 3 , 1 5 t h e t i m e t h e o f f e n s e was c o m m i t t e d , f i r s t -

d e g r e e b u r g l a r y i n c l u d e d t h e f o l l o w i n g d e f i n i t i o n : 

" ( a ) A p e r s o n commits t h e c r i m e o f b u r g l a r y i n 
t h e f i r s t d e g r e e i f he k n o w i n g l y and u n l a w f u l l y 
e n t e r s o r r e m a i n s u n l a w f u l l y i n a d w e l l i n g w i t h 
i n t e n t t o commit a c r i m e t h e r e i n , and, i f , i n 
e f f e c t i n g e n t r y o r w h i l e i n d w e l l i n g o r i n i m m e d i a t e 
f l i g h t t h e r e f r o m , he o r a n o t h e r p a r t i c i p a n t i n t h e 
c r i m e : 

"(1) I s armed w i t h e x p l o s i v e s o r a d e a d l y 
weapon." 

The S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t Ware 

u n l a w f u l l y e n t e r e d L.M.'s house w i t h t h e i n t e n t t o commit a 

r a p e a n d / o r t h e f t . L.M. t e s t i f i e d t h a t t h e man who a t t a c k e d 

h e r had i n h i s b a c k p o c k e t an i n s t r u m e n t t h a t she b e l i e v e d was 

a k n i f e . I t was, i n any e v e n t , an o b j e c t t h a t L.M. b e l i e v e d 

c o u l d be u s e d t o k i l l h e r i f h e r a t t a c k e r d e s i r e d t o do s o . 

T h i s t e s t i m o n y , i f b e l i e v e d by t h e j u r y , was s u f f i c i e n t t o 

p r o v e f i r s t - d e g r e e b u r g l a r y as i t was d e f i n e d i n 1993. 

F o r t h e r e a s o n s s e t f o r t h above, Ware's c o n v i c t i o n s a r e 

a f f i r m e d . 

AFFIRMED. 

K e l l u m , B u r k e , and J o i n e r , J J . , c o n c u r . Windom, J . , 

c o n c u r s i n t h e r e s u l t . 

1 5The f i r s t - d e g r e e - b u r g l a r y s t a t u t e was amended i n 2006. 

66 


