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PER CURIAM. 

The a p p e l l a n t , James B e a u f o r d Lamb, a p p e a l s t h e c i r c u i t 

c o u r t ' s summary d i s m i s s a l o f h i s p e t i t i o n f o r p o s t c o n v i c t i o n 

r e l i e f f i l e d p u r s u a n t t o R u l e 32, A l a . R. C r i m . P. I n 2004, 

Lamb was c o n v i c t e d o f r a p e i n t h e f i r s t d e g r e e and s e x u a l 
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abuse i n t h e f i r s t d e g r e e a n d was s e n t e n c e d t o 20 y e a r s 

i m p r i s o n m e n t on t h e r a p e c o n v i c t i o n and t o 10 y e a r s 

i m p r i s o n m e n t on t h e s e x u a l - a b u s e c o n v i c t i o n . 1 We a f f i r m e d h i s 

c o n v i c t i o n s on A u g u s t 12, 2005, by an u n p u b l i s h e d memorandum, 

Lamb v. S t a t e (No. C R - 0 4 - 0 6 6 5 ) , 945 So. 2d 1098 ( A l a . C r i m . 

App. 2 0 0 5 ) ( t a b l e ) , a n d i s s u e d t h e c e r t i f i c a t e o f j u d g m e n t on 

A u g u s t 31, 2005. 

I n June 2008, Lamb f i l e d t h e u n d e r l y i n g R u l e 32 p e t i t i o n 

a t t a c k i n g h i s c o n v i c t i o n s . 2 The S t a t e a s s e r t e d i n i t s m o t i o n 

t o d i s m i s s t h a t Lamb's p e t i t i o n was p r o c e d u r a l l y b a r r e d b y 

R u l e s 3 2 . 2 ( a ) ( 3 ) , ( a ) ( 5 ) , and ( b ) , A l a . R. C r i m . P. The 

c i r c u i t c o u r t s u m m a r i l y d i s m i s s e d Lamb's p e t i t i o n ; t h i s a p p e a l 

f o l l o w e d . 

The o n l y a r gument Lamb r a i s e s on a p p e a l i s t h a t t h e 

unanimous " n o t g u i l t y " v e r d i c t on t h e v e r d i c t f o r m f o r h i s 

s e x u a l - a b u s e c o n v i c t i o n , c o u n t I I o f t h e i n d i c t m e n t , was 

1Lamb was a l s o c o n v i c t e d o f i n c e s t and was s e n t e n c e d t o 
10 y e a r s on t h a t c o n v i c t i o n ; h owever, he d i d n o t c h a l l e n g e 
t h a t c o n v i c t i o n o r s e n t e n c e i n t h i s R u l e 32 p e t i t i o n . 

2 T h i s was Lamb's s e c o n d R u l e 32 p e t i t i o n a t t a c k i n g h i s 
c o n v i c t i o n s . I n 2007, t h e c i r c u i t c o u r t d i s m i s s e d Lamb's 
f i r s t p e t i t i o n . On M a r c h 28, 2008, we a f f i r m e d t h e c i r c u i t 
c o u r t ' s d i s m i s s a l . See Lamb v. S t a t e (No. CR-06-1772) So. 
3d ( A l a . C r i m . App. 2008) ( t a b l e ) . 
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e r r o n e o u s l y c h a n g e d b y s e v e n members o f t h e j u r y a f t e r t h e 

j u r y h a d been d i s c h a r g e d and t h a t t h e c i r c u i t c o u r t ; 

t h e r e f o r e , l a c k e d j u r i s d i c t i o n t o r e n d e r a j u d g m e n t o r t o 

impose s e n t e n c e on t h a t c o u n t o f t h e i n d i c t m e n t . 3 

Lamb was c h a r g e d i n a f o u r - c o u n t i n d i c t m e n t : C o u n t I 

c h a r g e d Lamb w i t h t h e f i r s t - d e g r e e r a p e o f J.M.; 4 c o u n t I I 

c h a r g e d Lamb w i t h t h e f i r s t - d e g r e e s e x u a l abuse o f J.M.; c o u n t 

I I I c h a r g e d Lamb w i t h i n c e s t w i t h r e s p e c t t o J.M.; and c o u n t 

I V c h a r g e d Lamb w i t h t h e s e c o n d - d e g r e e s e x u a l abuse o f K.M. 

When t h e j u r y r e t i r e d , t h e c i r c u i t c o u r t s e n t f o u r v e r d i c t 

f o r m s w i t h them -- one f o r e a c h c o u n t o f t h e i n d i c t m e n t . E a c h 

v e r d i c t f o r m h a d two o p t i o n s -- g u i l t y as c h a r g e d i n t h e 

i n d i c t m e n t o r n o t g u i l t y as c h a r g e d i n t h e i n d i c t m e n t , and 

u n d e r e a c h o p t i o n was a s i g n a t u r e l i n e f o r t h e j u r y f o r e m a n t o 

s i g n d e s i g n a t i n g t h e v e r d i c t . A l t h o u g h t h e v e r d i c t f o r m s 

i n c l u d e d t h e c h a r g e and t h e c o u n t i n t h e i n d i c t m e n t , t h e y d i d 

n o t i n c l u d e t h e name o f t h e v i c t i m . 

3 T h i s i s s u e was n o t r a i s e d i n Lamb's f i r s t R u l e 32 
p e t i t i o n . We have t a k e n j u d i c i a l n o t i c e o f o u r r e c o r d s f o r 
Lamb's f i r s t R u l e 32 p e t i t i o n . See N e t t l e s v. S t a t e , 731 So. 
2d 626 ( A l a . C r i m . App. 1 9 9 8 ) . 

4To p r o t e c t t h e a n o n y m i t y o f t h e v i c t i m s , we a r e u s i n g 
t h e i r i n i t i a l s . See R u l e 52, A l a . R. App. P. 
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When t h e j u r y r e t u r n e d i t s v e r d i c t s , t h e j u r y f o r e m a n 

o r a l l y a n n o u n c e d g u i l t y v e r d i c t s on c o u n t s I , I I , and I I I . 

When t h e c i r c u i t c o u r t a s k e d f o r a v e r d i c t on c o u n t I V , t h e 

f o r e m a n s t a t e d t h a t he h a d s i g n e d t h e wrong d e s i g n a t i o n on 

t h i s v e r d i c t f o r m . 5 The c i r c u i t c o u r t i n s t r u c t e d t h e j u r y t o 

r e t u r n t o t h e j u r y room t o c o r r e c t t h i s e r r o r . When t h e j u r y 

r e t u r n e d , t h e f o r e m a n o r a l l y a n n o u n c e d a " n o t - g u i l t y " v e r d i c t 

on c o u n t I V . 6 The c i r c u i t c o u r t t h e n p o l l e d t h e j u r y as t o 

e a c h o f t h e c o u n t s on w h i c h i t h a d f o u n d Lamb g u i l t y . E a c h 

j u r o r a f f i r m e d t h a t he o r she h a d f o u n d Lamb g u i l t y on c o u n t s 

I , I I , and I I I . The j u r y was t h e n d i s c h a r g e d . 

5We n o t e t h a t , i n i t s b r i e f on a p p e a l , t h e S t a t e a r g u e s 
t h a t t h e i n i t i a l v e r d i c t f o r m f o r c o u n t I I r e f l e c t e d a g u i l t y 
v e r d i c t , a nd t h a t t h e j u r y e r r o n e o u s l y c h a n g e d t h a t v e r d i c t t o 
n o t g u i l t y when i t was s e n t b a c k t o t h e d e l i b e r a t i o n room t o 
c o r r e c t t h e v e r d i c t f o r m f o r c o u n t I V . We have t h o r o u g h l y 
r e v i e w e d t h e r e c o r d f r o m Lamb's d i r e c t a p p e a l r e l a t i n g t o t h i s 
i s s u e , and we do n o t a g r e e w i t h t h e S t a t e ' s i n t e r p r e t a t i o n o f 
t h e s e q u e n c e o f e v e n t s . I t i s c l e a r t h a t t h e i n i t i a l v e r d i c t 
f o r m f o r c o u n t I I s u b m i t t e d by t h e j u r y r e f l e c t e d a n o t - g u i l t y 
v e r d i c t , i n c o n s i s t e n t w i t h t h e j u r y ' s o r a l p r o n o u n c e m e n t o f 
i t s v e r d i c t on t h a t c o u n t . 

6 A s a r e s u l t o f t h e e r r o r , t h e v e r d i c t f o r m f o r c o u n t I V 
r e f l e c t s t h e f o r e m a n ' s s i g n a t u r e u n d e r b o t h t h e g u i l t y a nd 
n o t - g u i l t y o p t i o n s , w i t h t h e s i g n a t u r e u n d e r t h e g u i l t y o p t i o n 
b e i n g c r o s s e d o u t and t h e f o r e m a n ' s i n i t i a l s a p p e a r i n g n e x t t o 
t h e c r o s s e d - o u t s i g n a t u r e . 
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When t h e c i r c u i t c o u r t p r o c e e d e d t o f o r m a l l y a d j u d i c a t e 

g u i l t , i t n o t i c e d t h a t t h e v e r d i c t f o r m f o r c o u n t I I -- t h e 

f i r s t - d e g r e e s e x u a l abuse o f J.M. -- was s i g n e d b y t h e j u r y 

f o r e m a n as " n o t g u i l t y " -- as o p p o s e d t o what t h e f o r e m a n h a d 

o r a l l y a n n o u n c e d i n open c o u r t -- " g u i l t y . " 

The t r i a l c o u r t r e a s s e m b l e d t h e j u r y b u t was a b l e t o 

l o c a t e o n l y 7 o f t h e 12 members, one o f whom was t h e f o r e m a n . 

The c i r c u i t c o u r t a s k e d t h e s e v e n j u r o r s t o c o r r e c t t h e 

v e r d i c t f o r c o u n t I I o f t h e i n d i c t m e n t . A f t e r some 

d i s c u s s i o n , t h e f o r e m a n i n d i c a t e d t h a t t h e j u r y ' s v e r d i c t s 

were g u i l t y as t o c o u n t s I , I I , and I I I , and n o t g u i l t y as t o 

C o u n t I V . A t t h e c i r c u i t c o u r t ' s d i r e c t i o n , t h e f o r e m a n 

c h a n g e d t h e v e r d i c t f o r m f o r c o u n t I I t o r e a d " g u i l t y . " (R. 

400.) 

The d i s p o s i t i v e i s s u e on a p p e a l i s w h e t h e r t h e c i r c u i t 

c o u r t h a d t h e a u t h o r i t y t o d i r e c t t h e j u r y f o r e m a n t o c o r r e c t 

t h e m i s t a k e i n f i l l i n g o u t t h e v e r d i c t f o r m f o r c o u n t I I . 

" A l a b a m a c a s e s d a t i n g b a c k t o 1841 h o l d t h e j u r y may 

amend i t s v e r d i c t a t any t i m e b e f o r e t h e i r d i s c h a r g e and 

s e p a r a t i o n . " S m i t h v. S t a t e , 54 A l a . App. 722, 312 So. 2d 
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414, 416-17 ( 1 9 7 5 ) . 7 However, R u l e 29, A l a . R. C r i m . P., 

a l l o w s a c o u r t t o c o r r e c t a c l e r i c a l e r r o r a t any t i m e . R u l e 

29, A l a . R. C r i m . P., s t a t e s , i n p e r t i n e n t p a r t : 

" C l e r i c a l m i s t a k e s i n j u d g m e n t s , o r d e r s , o r 
o t h e r p a r t s o f t h e r e c o r d , a n d e r r o r s a r i s i n g f r o m 
o v e r s i g h t o r o m i s s i o n may be c o r r e c t e d b y t h e c o u r t 
a t a n y t i m e o f i t s own i n i t i a t i v e o r on t h e m o t i o n o f 
any p a r t y a nd a f t e r s u c h n o t i c e , i f any, as t h e 
c o u r t o r d e r s . " 

The A l a b a m a Supreme C o u r t has e x p l a i n e d t h a t R u l e 29, A l a . R. 

C r i m . P, was " t a k e n d i r e c t l y f r o m R u l e 6 0 ( a ) , A l a . R. C i v . 

P . [ ; t h e r e f o r e , ] c a s e s c o n s t r u i n g R u l e 6 0(a) s h o u l d be 

e x a m i n e d t o d e t e r m i n e t h e p r o p e r c o n s t r u c t i o n t o be p l a c e d on 

R u l e 29." D o l l a r v. S t a t e , 687 So. 2d 209, 210 ( A l a . 1996) 

( c i t i n g H. Maddox, A l a b a m a R u l e s o f C r i m i n a l P r o c e d u r e , § 

29.1, p. 919 (2d e d . 1 9 9 4 ) ) . See a l s o R u l e 6 0 ( a ) , F e d . R. 

C i v . P.; R u l e 36, F e d R. C r i m . P. "'The t e r m " c l e r i c a l 

e r r o r s " [ u n d e r R u l e 6 0 ( a ) ] i s n o t l i m i t e d s o l e l y t o e r r o r s b y 

t h e c l e r k i n t r a n s c r i p t i o n . I t c a n a l s o i n c l u d e e r r o r s b y 

o t h e r s , s u c h as a j u r y f o r e m a n , c o u n s e l , a p a r t y , o r t h e j u d g e 

h i m s e l f . " D o l l a r , 687 So. 2d a t 210 ( q u o t i n g C o n t i n e n t a l O i l 

7See a l s o T.D.M. v. S t a t e , [Ms. CR-08-0355, June 25, 2010] 
So. 3d ( A l a . C r i m . App. 2 0 1 0 ) . I n T.D.M., t h e j u r o r s 

h a d b e e n d i s c h a r g e d b u t h a d n o t y e t s e p a r a t e d when t h e y 
c o r r e c t e d t h e v e r d i c t f o r m . 
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Co. v. W i l l i a m s , 370 So. 2d 953, 954 ( A l a . 197 9 ) ) ( e m p h a s i s 

o m i t t e d ) . 

"The o b j e c t o f a R u l e 6 0 ( a ) [ , A l a . R. C i v . P.,] [ o r a 

R u l e 29, A l a . R. C r i m . P.,] m o t i o n ... i s t o make t h e judgment 

o r t h e r e c o r d s p e a k t h e t r u t h . " BMJA, LLC v. Murphy, [Ms. 

1081303, J a n u a r y 15, 2010] ___ So. 3d ___ , ___ ( A l a . 2 0 1 0 ) . 

A c c o r d i n g l y , R u l e 29, A l a . R. C r i m . P., and R u l e 6 0 ( a ) , A l a . 

R. C i v . P., do " n o t a u t h o r i z e t h e c o u r t t o r e n d e r a d i f f e r e n t 

j u d g m e n t . " C o r n e l i u s v. G r e e n , 521 So. 2d 942, 945 ( A l a . 1988) 

( c i t a t i o n o m i t t e d and e m p h a s i s a d d e d ) . These r u l e s do, 

however, a u t h o r i z e t h e c o u r t t o c o r r e c t a c l e r i c a l e r r o r i n 

t h e r e c o r d t o a c c u r a t e l y r e f l e c t t h e judgment t h a t was 

r e n d e r e d , i . e . , t o s p e a k t h e t r u t h . See Deramus H e a r i n g A i d  

C t r . , I n c . v. A m e r i c a n H e a r i n g A i d A s s o c s . , I n c . , 950 So. 2d 

292, 295 ( A l a . 2006) ( h o l d i n g t h a t R u l e 6 0 ( a ) , A l a . R. C i v . 

P., a u t h o r i z e d t h e c i r c u i t c o u r t t o a l t e r i t s o r d e r e n t e r i n g 

a summary j u d g m e n t f o r Deramus and t o change t h e o r d e r t o 

e n t e r a summary judgment f o r A m e r i c a n H e a r i n g b e c a u s e t h e 

j u d g e h a d o r i g i n a l l y i n t e n d e d t o e n t e r a summary judgment f o r 

A m e r i c a n H e a r i n g ) . C o n s e q u e n t l y , t h e d i s t i n c t i o n b e t w e e n 

c o r r e c t i n g a c l e r i c a l m i s t a k e o r e r r o r and r e n d e r i n g a 
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d i f f e r e n t j u d gment i s c r i t i c a l t o d e t e r m i n i n g w h e t h e r t h e 

c i r c u i t c o u r t h e r e h a d j u r i s d i c t i o n t o c o r r e c t t h e j u r y 

f o r e m a n ' s m i s t a k e . 

The A l a b a m a Supreme C o u r t has e x p l a i n e d t h a t a c l e r i c a l 

m i s t a k e o r e r r o r i s " [ a ] n e r r o r r e s u l t i n g f r o m a m i n o r m i s t a k e 

o r i n a d v e r t e n c e , e s p . i n w r i t i n g o r c o p y i n g s o m e t h i n g on t h e 

r e c o r d , a n d n o t f r o m j u d i c i a l r e a s o n i n g o r d e t e r m i n a t i o n . " 

Deramus H e a r i n g A i d C t r . , I n c . , 950 So. 2d a t 294 ( q u o t i n g 

B l a c k ' s Law D i c t i o n a r y 582 ( 8 t h e d . 2004)) . R e n d e r i n g a 

d i f f e r e n t j u d g m e n t , on t h e o t h e r h and, i n v o l v e s r e w e i g h i n g t h e 

e v i d e n c e , e x e r c i s i n g j u d i c i a l r e a s o n i n g , and r e a c h i n g a 

d i f f e r e n t r e s u l t . Deramus H e a r i n g A i d C t r . , I n c . , 950 So. 2d 

a t 295. T h a t i s , a d i f f e r e n t j u d g m e n t i s r e n d e r e d when t h e 

c i r c u i t c o u r t ' s a c t i o n " e x t e n d [ s ] t o m a t t e r s o f s u b s t a n c e 

r e q u i r e d t o be p a s s e d upon by a j u r y . " G r e a t A t l a n t i c & P a c .  

Tea Co. v. S e a l y , 374 So. 2d 877, 883 ( A l a . 1979) ( c i t i n g 

Hood v. Ham, 342 So. 2d 1317 ( A l a . 1 9 7 7 ) ) . See a l s o P i e r c e v.  

A m e r i c a n Gen. F i n . , I n c . , 991 So. 2d 212, 216 ( A l a . 2008) 

( h o l d i n g t h a t R u l e 60(a) " a l l o w s t h e c o r r e c t i o n o f e r r o r s o f 

a m i n i s t e r i a l n a t u r e i n o r d e r t o r e f l e c t what was a c t u a l l y 

i n t e n d e d a t t h e t i m e o f e n t r y o f t h e o r d e r " ; h o w e v er, i t does 
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n o t p e r m i t " [ c ] o r r e c t i o n s i n v o l v i n g an e x e r c i s e o f j u d i c i a l 

d i s c r e t i o n , " o r a l e g a l d e c i s i o n ) . A c c o r d i n g l y , r e n d e r i n g a 

d i f f e r e n t j u d gment i n v o l v e s m a k i n g a new d e c i s i o n , a nd 

c o r r e c t i n g a c l e r i c a l e r r o r i n v o l v e s a l t e r i n g t h e r e c o r d t o 

r e f l e c t a c c u r a t e l y a p a s t d e c i s i o n . See Deramus H e a r i n g A i d  

C t r . , I n c . , 950 So. 2d a t 295. W h i l e c o r r e c t i n g a c l e r i c a l 

e r r o r i s w i t h i n t h e c i r c u i t c o u r t ' s a u t h o r i t y u n d e r R u l e 29, 

r e n d e r i n g a d i f f e r e n t j u d g m e n t i s n o t . I d . 

I n t h i s c a s e , t h e r e c o r d c l e a r l y shows t h a t t h e c i r c u i t 

c o u r t c o r r e c t e d a c l e r i c a l e r r o r , as o p p o s e d t o r e n d e r i n g a 

d i f f e r e n t j u d g m e n t , when i t c o r r e c t e d t h e v e r d i c t f o r m 

r e l a t i n g t o c o u n t I I . A t t r i a l , t h e j u r y f o r e m a n a n n o u n c e d 

t h a t t h e j u r y h a d f o u n d Lamb g u i l t y on c o u n t I I o f t h e 

i n d i c t m e n t . The j u r y was p o l l e d b e f o r e b e i n g d i s m i s s e d and 

e v e r y j u r o r a f f i r m e d t h a t he o r she h a d f o u n d Lamb g u i l t y on 

c o u n t I I . 8 A f t e r t h e j u r y h a d b e e n d i s m i s s e d , t h e c i r c u i t 

c o u r t n o t i c e d t h a t t h e j u r y f o r e m a n h a d marked " n o t g u i l t y " on 

t h e v e r d i c t f o r m f o r c o u n t I I . S even j u r o r s , i n c l u d i n g t h e 

8The f a c t s t h a t t h e j u r y was p o l l e d a nd t h a t e v e r y j u r o r 
a f f i r m e d t h e v e r d i c t o f g u i l t on c o u n t I I i s i m p o r t a n t b e c a u s e 
t h i s f a c t d i s t i n g u i s h e s c a s e s i n w h i c h o n l y a few j u r o r s 
p r e s e n t e d e v i d e n c e o f t h e j u r y ' s a c t u a l v e r d i c t . 
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f o r e m a n , were summoned b a c k t o t h e c o u r t r o o m . A t t h a t p o i n t , 

t h e f o r e m a n i n f o r m e d t h e c i r c u i t c o u r t t h a t t h e j u r y h a d 

u n a n i m o u s l y f o u n d Lamb g u i l t y on c o u n t I I . He f u r t h e r 

e x p l a i n e d t h a t he h a d c o n f u s e d t h e v e r d i c t f o r m s f o r c o u n t s 

two and f o u r and h a d i n a d v e r t e n t l y m a r k e d " n o t g u i l t y " on 

c o u n t I I i n s t e a d o f C o u n t I V . The c i r c u i t c o u r t t h e n a l l o w e d 

t h e f o r e m a n t o c o r r e c t h i s m i s t a k e . 

A t no p o i n t was t h e e v i d e n c e r e w e i g h e d , d i s c r e t i o n 

e x e r c i s e d , o r a new d e c i s i o n r e n d e r e d . N e i t h e r t h e c i r c u i t 

c o u r t n o r t h e j u r o r s r e c o n s i d e r e d a q u e s t i o n t h a t h a d a l r e a d y 

b een d e c i d e d by t h e j u r y . I n s t e a d , t h e c i r c u i t c o u r t a c c e p t e d 

e v i d e n c e e s t a b l i s h i n g t h e j u r y ' s p a s t v e r d i c t on c o u n t I I and 

c o r r e c t e d t h e v e r d i c t f o r m t o a c c u r a t e l y r e f l e c t t h a t v e r d i c t , 

i . e . , t o s p e a k t h e t r u t h . See U n i t e d S t a t e s v. S t a u f f e r , 922 

F.2d 508, 514 ( 9 t h C i r . 1990) ( h o l d i n g t h a t R u l e 36, F e d R. 

C r i m . P. ( t h e f e d e r a l c o u n t e r p a r t t o R u l e 29, A l a . R. C r i m . 

P . ) , a u t h o r i z e d t h e d i s t r i c t c o u r t t o c o r r e c t t h e v e r d i c t f o r m 

a f t e r t h e j u r y h a d be e n d i s m i s s e d b e c a u s e " [ t ] h e d i s t r i c t 

c o u r t d i d n o t a l t e r t h e j u r y ' s v e r d i c t i t s e l f ; i t s i m p l y 

c o r r e c t e d t h e v e r d i c t f o r m t o r e f l e c t t h e j u r y ' s t r u e 

i n t e n t " ) ; See C o m m i t t e e Comments t o R u l e 29, A l a . R. C r i m . P. 

10 
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("While t h e r u l e i s i n t e n d e d t o d e a l s o l e l y w i t h c o r r e c t i o n o f 

c l e r i c a l e r r o r s and n o t j u d i c i a l e r r o r s i n t h e r e n d i t i o n o f 

j u d g m e n t s and o r d e r s , e v i d e n c e o u t s i d e t h e r e c o r d ... may be 

r e c e i v e d and c o n s i d e r e d . " ) . B e c a u s e t h e c i r c u i t c o u r t d i d n o t 

a l t e r t h e j u r y ' s v e r d i c t i t s e l f b u t s i m p l y c o r r e c t e d t h e 

v e r d i c t f o r m t o r e f l e c t t h e j u r y ' s p a s t d e c i s i o n and t r u e 

i n t e n t , i t s a c t i o n was a u t h o r i z e d p u r s u a n t t o R u l e 29, A l a . R. 

C r i m . P. 

The U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e N i n t h C i r c u i t 

r e a c h e d t h e i d e n t i c a l c o n c l u s i o n i n U n i t e d S t a t e s v. S t a u f f e r , 

s u p r a , when c o n s i d e r i n g R u l e 36, F e d . R. C r i m . P., t h e f e d e r a l 

c o u n t e r p a r t t o R u l e 29, A l a . R. C r i m . P. I n S t a u f f e r , t h e 

j u r y f o r e m a n i n a d v e r t e n t l y m a r k e d on t h e v e r d i c t f o r m s t h a t 

S t a u f f e r was g u i l t y on c o u n t I I and n o t g u i l t y on c o u n t I V . 

A f t e r t h e j u r y was d i s m i s s e d , p o s t v e r d i c t i n t e r v i e w s r e v e a l e d 

t h a t t h e j u r y h a d a c t u a l l y a c q u i t t e d S t a u f f e r on c o u n t I I and 

f o u n d h i m g u i l t y on c o u n t I V . The d i s t r i c t c o u r t t h e n 

c o r r e c t e d t h e v e r d i c t f o r m s t o r e f l e c t t h e j u r y ' s t r u e i n t e n t . 

On a p p e a l , S t a u f f e r a r g u e d t h a t t h e o r i g i n a l v e r d i c t f o r m 

f i n d i n g h i m n o t g u i l t y on c o u n t IV c o n s t i t u t e d an a c q u i t t a l ; 

t h e r e f o r e , he a r g u e d , c o r r e c t i n g t h e v e r d i c t f o r m v i o l a t e d t h e 
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D o u b l e J e o p a r d y C l a u s e o f t h e F i f t h Amendment. 922 F.2d a t 

513. The N i n t h C i r c u i t r e j e c t e d S t a u f f e r ' s argument t h a t t h e 

e r r o n e o u s v e r d i c t f o r m c o n s t i t u t e d an a c q u i t t a l and r e a s o n e d : 

"The d i s t r i c t c o u r t d i d n o t a l t e r t h e j u r y ' s v e r d i c t 
i t s e l f ; i t s i m p l y c o r r e c t e d t h e v e r d i c t f o r m t o 
r e f l e c t t h e j u r y ' s t r u e i n t e n t . ... D e s p i t e 
S t a u f f e r ' s a d m i r a b l e e f f o r t t o p e r s u a d e t h i s C o u r t 
t h a t h i s r i g h t t o be f r e e f r o m d o u b l e j e o p a r d y has 
b een v i o l a t e d , t h e f a c t s do n o t s u p p o r t a c o n c l u s i o n 
t h a t t h e d o u b l e j e o p a r d y c l a u s e has been c o m p r o m i s e d 
i n t h i s c a s e . " 

922 F.2d a t 514. L i k e S t a u f f e r , t h e j u r y f o r e m a n ' s 

i n a d v e r t e n t m i s t a k e when f i l l i n g o u t t h e v e r d i c t f o r m f o r 

c o u n t I I d i d n o t c o n s t i t u t e an a c q u i t t a l . I n s t e a d , i t was a 

c l e r i c a l e r r o r t h a t was p r o p e r l y c o r r e c t e d p u r s u a n t t o R u l e 

29, A l a . R. C r i m . P. 

O v e r w h e l m i n g e v i d e n c e e s t a b l i s h e d t h a t 12 j u r o r s f o u n d 

Lamb g u i l t y on c o u n t I I o f t h e i n d i c t m e n t and t h a t t h e j u r y 

f o r e m a n i n a d v e r t e n t l y m a r k e d t h e v e r d i c t f o r m f o r c o u n t I I 

" n o t g u i l t y . " Upon l e a r n i n g o f t h e f o r e m a n ' s c l e r i c a l 

m i s t a k e , t h e c i r c u i t c o u r t d i d n o t r e w e i g h t h e e v i d e n c e , 

r e c o n s i d e r t h e c a s e , o r e x e r c i s e j u d i c i a l r e a s o n i n g . Deramus  

H e a r i n g A i d C t r . , I n c . , 950 So. 2d a t 294. N o r d i d t h e 

c i r c u i t c o u r t " a l t e r t h e j u r y ' s v e r d i c t i t s e l f ; [ i n s t e a d , ] i t 

s i m p l y c o r r e c t e d t h e v e r d i c t f o r m t o r e f l e c t t h e j u r y ' s t r u e 
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i n t e n t . " S t a u f f e r , 922 F.2d a t 514. B e c a u s e t h e c i r c u i t 

c o u r t m e r e l y c o r r e c t e d t h e f o r e m a n ' s c l e r i c a l m i s t a k e , t h e 

c i r c u i t c o u r t ' s a c t i o n was a u t h o r i z e d b y R u l e 29, A l a . R. 

C r i m . P, a n d t h e c i r c u i t c o u r t d i d n o t l a c k j u r i s d i c t i o n t o 

e n t e r a j u d g m e n t b a s e d on t h e c o r r e c t e d v e r d i c t f o r m . 

C o n s e q u e n t l y , Lamb's p o s t c o n v i c t i o n c l a i m was c o r r e c t l y 

d i s m i s s e d b e c a u s e i t was n o n j u r i s d i c t i o n a l and p r o c e d u r a l l y 

b a r r e d p u r s u a n t t o R u l e s 3 2 . 2 ( a ) ( 5 ) and 3 2 . 2 ( b ) , A l a . R. C r i m . 

P. 

F o r t h e f o r e g o i n g r e a s o n s , we c o n c l u d e t h a t t h e c i r c u i t 

c o u r t c o r r e c t l y s u m m a r i l y d i s m i s s e d Lamb's R u l e 32 p e t i t i o n . 

AFFIRMED. 

Windom and M a i n , J J . , c o n c u r . W i s e , P . J . , c o n c u r s 
r e s u l t , w i t h o p i n i o n . K e l l u m , J . , d i s s e n t s , w i t h o] 

i n t h e 
o p i n i o n , 

j o i n e d by W e l c h , J . 

WISE, P r e s i d i n g J u d g e , c o n c u r r i n g i n t h e r e s u l t . 

I a g r e e w i t h t h e c o n c l u s i o n s i n t h e m a i n o p i n i o n t h a t t h e 

c i r c u i t c o u r t m e r e l y c o r r e c t e d t h e f o r e m a n ' s c l e r i c a l m i s t a k e ; 

t h a t t h e c i r c u i t c o u r t ' s a c t i o n was a u t h o r i z e d p u r s u a n t t o 

R u l e 29, A l a . R. C r i m . P.; a n d t h a t i t d i d n o t l a c k 

j u r i s d i c t i o n t o e n t e r j u dgment b a s e d on t h e c o r r e c t e d v e r d i c t 

f o r m . However, I do n o t a g r e e w i t h t h e m a j o r i t y ' s c o n c l u s i o n 
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t h a t t h e c l a i m i s n o n j u r i s d i c t i o n a l and p r o c e d u r a l l y b a r r e d 

p u r s u a n t t o R u l e s 3 2 . 2 ( a ) ( 5 ) and 3 2 . 2 ( b ) , A l a . R. C r i m . P. 

R a t h e r , I b e l i e v e t h a t t h e c l a i m , i f m e r i t o r i o u s , w o u l d be 

j u r i s d i c t i o n a l . T h e r e f o r e , I r e s p e c t f u l l y c o n c u r i n t h e 

r e s u l t . 

KELLUM, J u d g e , d i s s e n t i n g . 

B e c a u s e I b e l i e v e t h a t t h e c i r c u i t c o u r t d i d n o t m e r e l y 

c o r r e c t a " c l e r i c a l e r r o r " when i t d i r e c t e d t h e j u r y f o r e m a n 

t o change t h e v e r d i c t f o r m f o r c o u n t I I f r o m " n o t g u i l t y " t o 

" g u i l t y " a f t e r t h e j u r y had been d i s c h a r g e d , I r e s p e c t f u l l y 

d i s s e n t f r o m t h e m a j o r i t y ' s d e c i s i o n t o a f f i r m t h e c i r c u i t 

c o u r t ' s summary d i s m i s s a l o f Lamb's R u l e 32, A l a . R. C r i m . P., 

p e t i t i o n . 

" G e n e r a l l y , a j u r y has t h e r i g h t t o c o r r e c t , 
amend, o r change i t s v e r d i c t a t any t i m e b e f o r e 
r e n d e r i n g i t s d e c i s i o n t o t h e c o u r t , and t h e c o u r t 
has t h e power and d u t y t o r e t u r n t h e j u r y t o c o r r e c t 
a m i s t a k e b e f o r e a c c e p t i n g t h e v e r d i c t and 
d i s c h a r g i n g t h e j u r y . " 

A n n o t . , C r i m i n a l l a w : P r o p r i e t y o f R e a s s e m b l i n g J u r y t o 

Amend, C o r r e c t , C l a r i f y , o r O t h e r w i s e Change V e r d i c t A f t e r 

J u r y has b e e n D i s c h a r g e d , o r has R e a c h e d o r S e a l e d i t s V e r d i c t 

and S e p a r a t e d , 14 A . L . R . 5 t h 89 (1993) . See Cunningham v. 
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S t a t e , 14 A l a . App. 1, 8-9, 69 So. 982, 985 ( 1 9 1 5 ) , r e v e r s e d 

on o t h e r g r o u n d s , M c I n t o s h v. S t a t e , 33 A l a . App. 534, 36 So. 

2d 109(1948) ("Nor was t h e r e e r r o r i n t h e c o u r t ' s a l l o w i n g t h e 

v e r d i c t t o be c o m p l e t e d and v e r i f i e d by t h e j u r y as t h e i r 

v e r d i c t a f t e r i t h a d bee n r e a d b y t h e c l e r k , when i t a p p e a r s 

t h a t t h e j u r y , a l t h o u g h d i s c h a r g e d , was c a l l e d b a c k by t h e 

c o u r t f o r t h e p u r p o s e o f c o m p l e t i n g t h e v e r d i c t b e f o r e l e a v i n g 

t h e c o u r t r o o m . " ) ; Cook v. S t a t e , 60 A l a . 39 (1877) ("The j u r y , 

i n t h e p r e s e n t c a s e , were d i s c h a r g e d , and h a d d i s p e r s e d among 

t h e a u d i e n c e i n t h e c o u r t - h o u s e a n d p e r s o n o u t s i d e . I t w o u l d 

be a d a n g e r o u s p r e c e d e n t , t o h o l d t h a t , a f t e r t h i s , t h e 

p e r s o n s who composed t h a t j u r y c o u l d be r e a s s e m b l e d as s u c h t o 

r e n d e r a v e r d i c t i n a c a s e o f w h i c h t h e y h a d bee n t h u s 

d i s c h a r g e d . " ) . 

I n t h i s c a s e , b e f o r e a v e r d i c t f o r c o u n t I V was e n t e r e d 

on t h e r e c o r d , t h e f o r e m a n b r o u g h t t h e m i s t a k e on t h e v e r d i c t 

f o r m t o t h e c i r c u i t c o u r t ' s a t t e n t i o n , a nd t h e c o u r t c o r r e c t l y 

a l l o w e d t h e j u r y t o r e t i r e t o t h e j u r y room t o c o r r e c t t h i s 

e r r o r . 

"When t h e j u r y r e t u r n i n t o c o u r t w i t h a v e r d i c t , i t 
i s n o t a m a t t e r o f c o u r s e t o r e c e i v e i t i n t h e f o r m 
i n w h i c h i t i s r e n d e r e d . I t i s t h e d u t y o f t h e 
c o u r t , and o f t h e p r o s e c u t i n g o f f i c e r , t o l o o k a f t e r 
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i t s f o r m and s u b s t a n c e , so f a r as t o p r e v e n t an 
u n i n t e l l i g i b l e , o r a d o u b t f u l , o r an i n s u f f i c i e n t 
v e r d i c t f r o m p a s s i n g i n t o t h e r e c o r d s o f t h e c o u r t , 
t o c r e a t e e m b a r r a s s m e n t s a f t e r w a r d and p e r h a p s t h e 
n e c e s s i t y o f a new t r i a l . " 

A l l e n v. S t a t e , 52 A l a . 391 ( 1 8 7 5 ) . See a l s o B e n t l e y v. 

S t a t e , 20 A l a . App. 635, 104 So. 679 ( 1 9 2 5 ) . 

N o n e t h e l e s s , i n a t t e m p t i n g t o c o r r e c t t h e d i s c r e p a n c y as 

t o c o u n t I I , t h e c o u r t r e c o n v e n e d , i n p a r t , a j u r y t h a t h a d 

been d i s c h a r g e d b y t h e c i r c u i t c o u r t . "Alabama c a s e s d a t i n g 

b a c k t o 1841 h o l d t h a t t h e j u r y may amend i t s v e r d i c t a t any 

t i m e b e f o r e t h e i r d i s c h a r g e and s e p a r a t i o n . " S m i t h v. S t a t e , 

54 A l a . App. 722, 725, 312 So. 2d 414, 416-17 ( 1 9 7 5 ) . See 

S t a t e v. Underwood, 2 A l a . 744 ( 1 8 4 1 ) . However, 

" [ w ] h e n a j u r y has be e n d i s c h a r g e d by t h e c o u r t 
and has l e f t t h e c o u r t r o o m so as t o p l a c e t h e m s e l v e s 
b e y o n d t h e i m m e d i a t e , c o n t i n u o u s c o n t r o l o f t h e 
c o u r t , t h e i r c o n n e c t i o n w i t h t h e c a s e c e a s e s t o e x i s t 
and t h e r e a f t e r t h a t c a s e i s b e y o n d t h e i r c o n t r o l . " 

Hayes v. S t a t e , 44 A l a . App. 499, 501-02, 214 So. 2d 708, 710 

( 1 9 6 8 ) . The c i r c u i t c o u r t c o u l d n o t amend t h e v e r d i c t f o r m 

a f t e r t h e j u r y h a d be e n d i s c h a r g e d and a f t e r t h e j u r o r s h a d 

p l a c e d t h e m s e l v e s b e y o n d t h e " c o n t r o l o f t h e c o u r t . " 
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M o r e o v e r , t h e o r a l v e r d i c t o f " g u i l t y " t h a t was a n n o u n c e d 

i n open c o u r t d i d n o t t a k e p r e c e d e n c e o v e r t h e w r i t t e n v e r d i c t 

o f " n o t g u i l t y . " 

" A l t h o u g h a v e r d i c t may be w r i t t e n o r o r a l , 
where t h e r e i s b o t h a w r i t t e n and o r a l v e r d i c t , i t i s 
n e c e s s a r y t h a t e a c h be i n a c c o r d w i t h t h e o t h e r . I f 
any i n c o n s i s t e n c e o r a m b i g u i t y e x i s t s i n t h e v e r d i c t , 
i t must be c o r r e c t e d p r i o r t o t h e d i s m i s s a l o f t h e 
j u r y a n d f a i l u r e t o do s o , as i n t h e i n s t a n t c a s e , 
w i l l r e s u l t i n a r e v e r s a l o f t h e c a s e upon t r i a l . " 

H a y e s, 44 A l a . App. a t 711, 214 So. 2d a t 502. See a l s o 

P e t i t t i v. S t a t e , 2 O k l a . C r i m . 131, 100 P. 1122, 1124 (1909) 

("The w r i t t e n v e r d i c t o f n o t g u i l t y r e t u r n e d i n t o c o u r t by t h e 

j u r y c o u l d n o t be i m p e a c h e d o r c o n t r a d i c t e d b y t h e t e s t i m o n y 

o f t h e p e r s o n s who c o n s t i t u t e d t h e j u r y , as was done i n t h i s 

c a s e , and t h a t a f t e r t h e d i s c h a r g e o f t h e j u r y t h i s v e r d i c t 

became f i n a l and c o n c l u s i v e upon t h e s t a t e . " ) . 

W h i l e I r e c o g n i z e t h a t R u l e 29, A l a . R. C r i m . P., a l l o w s 

a c i r c u i t c o u r t t o c o r r e c t a c l e r i c a l e r r o r i n a j u d g m e n t a t 

any t i m e , c h a n g i n g a v e r d i c t f o r m f r o m " n o t g u i l t y " t o 

" g u i l t y " i s b e y o n d t h e s c o p e o f R u l e 29, A l a . R. C r i m . P. 

R u l e 29, A l a . R. C r i m . P., s t a t e s , i n p e r t i n e n t p a r t : 

" C l e r i c a l m i s t a k e s i n j u d g m e n t s , o r d e r s , o r 
o t h e r p a r t s o f t h e r e c o r d , and e r r o r s a r i s i n g f r o m 
o v e r s i g h t o r o m i s s i o n may be c o r r e c t e d by t h e c o u r t 
a t a n y t i m e o f i t s own i n i t i a t i v e o r on t h e m o t i o n o f 
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any p a r t y and a f t e r s u c h n o t i c e , i f any, as t h e c o u r t 
o r d e r s . D u r i n g t h e p e n d e n c y o f an a p p e a l o r 
t h e r e a f t e r , s u c h m i s t a k e s may be so c o r r e c t e d by t h e 
t r i a l c o u r t . " 

The A l a b a m a Supreme C o u r t has l i b e r a l l y c o n s t r u e d t h e 

sc o p e o f R u l e 29, A l a . R. C r i m . P., and r e l i e d on c a s e s 

i n t e r p r e t i n g t h e c i v i l c o u n t e r p a r t , R u l e 6 0 ( a ) , A l a . R. C i v . 

P. See D o l l a r v. S t a t e , 687 So. 2d 209 ( A l a . 1 9 9 6 ) . I n 

D o l l a r , t h e Supreme C o u r t s t a t e d : 

"The c o m m i t t e e comments t o R u l e 29 s t a t e t h a t 
R u l e 29 i s t a k e n d i r e c t l y f r o m R u l e 6 0 ( a ) , A l a . R. 
C i v . P. B e c a u s e R u l e 29 i s t a k e n d i r e c t l y f r o m R u l e 
6 0 ( a ) , A l a . R. C i v . P., c a s e s c o n s t r u i n g R u l e 6 0 (a) 
s h o u l d be e x a m i n e d t o d e t e r m i n e t h e p r o p e r 
c o n s t r u c t i o n t o be p l a c e d on R u l e 29. See H. Maddox, 
A l a b a m a R u l e s o f C r i m i n a l P r o c e d u r e , § 2 9 . 1 , p. 919 
(2d e d . 1 9 9 4 ) . 

" I n C o o p e r v. C o o p e r , 494 So. 2d 109 ( A l a . C i v . 
App. 1 9 8 6 ) , a d i v o r c e j u d g m e n t d i v i d e d t h e p a r t i e s ' 
a s s e t s ; i n t h a t j u d g m e n t t h e h u s b a n d r e c e i v e d a 1977 
C h e v r o l e t a u t o m o b i l e t h e c o u r t h a d i n t e n d e d t o award 
t o t h e w i f e . The w i f e , more t h a n 30 d a y s a f t e r t h e 
e n t r y o f t h e d i v o r c e j u d g m e n t , f i l e d a m o t i o n 
p u r s u a n t t o R u l e 6 0 ( a ) , A l a . R. C i v . P., a s k i n g t h a t 
t h e f i n a l j u d g m e n t be i n t e r p r e t e d so as t o g i v e h e r 
o w n e r s h i p o f t h e 1977 C h e v r o l e t . The t r i a l c o u r t 
t h e r e a f t e r amended t h e judgment t o a w a r d t h e 
C h e v r o l e t t o t h e w i f e . On a p p e a l o f t h a t amending 
o r d e r , t h e C o u r t o f C i v i l A p p e a l s h e l d t h a t t h e e r r o r 
was c o r r e c t a b l e e i t h e r on a m o t i o n o f a p a r t y o r on 
t h e t r i a l c o u r t ' s own i n i t i a t i v e , u n d e r R u l e 6 0 ( a ) . 
See a l s o , A n t e p e n k o v. A n t e p e n k o , 584 So. 2d 836 
( A l a . C i v . App. 1991) ( t h e t r i a l c o u r t d i d n o t e r r i n 
g r a n t i n g a h u s b a n d ' s R u l e 60(a) m o t i o n t o amend a 
d i v o r c e j u dgment t o r e f l e c t t h a t c e r t a i n f a r m 
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e q u i p m e n t was n o t i n t e n d e d t o be c o v e r e d i n a 
p r e v i o u s o r d e r d i v i d i n g t h e p a r t i e s ' p e r s o n a l 
p r o p e r t y ) . 

" I n C o n t i n e n t a l O i l Co. v. W i l l i a m s , 370 So. 2d 
953 ( A l a . 1 9 7 9 ) , t h i s C o u r t h e l d t h a t an a c t i o n o f a 
t r i a l j u d g e , who s t a t e d i n an o r d e r t h a t he h a d 
i n t e n d e d t o g r a n t t h e p l a i n t i f f ' s m o t i o n t o d i s m i s s 
i t s c l a i m s , b u t h a d n o t done so t h r o u g h o v e r s i g h t o r 
o m i s s i o n , was w i t h i n t h e s c o p e o f R u l e 6 0 ( a ) . I n so 
h o l d i n g , t h i s C o u r t s t a t e d : 

"'The t e r m " c l e r i c a l e r r o r s " [ u n d e r 
R u l e 6 0 ( a ) ] i s n o t l i m i t e d s o l e l y t o e r r o r s 
b y t h e c l e r k i n t r a n s c r i p t i o n . I t c a n a l s o  
i n c l u d e e r r o r s by o t h e r s , s u c h as a j u r y  
f o r e m a n , c o u n s e l , a p a r t y , o r t h e j u d g e  
h i m s e l f . ' 

"370 So. 2d a t 954. ( E m p h a s i s added.) See a l s o , Ward  
v. U l l e r y , 442 So. 2d 99, 101 ( A l a . C i v . App. 1983) 
(a j u d g m e n t , b e c a u s e o f a c l e r i c a l e r r o r , s t a t e d t h a t 
i t was a g a i n s t ' d e f e n d a n t ' and n o t ' d e f e n d a n t s ' ; t h e 
t r i a l c o u r t p r o p e r l y amended i t s j u dgment u n d e r R u l e 
6 0 ( a ) , A l a . R. C i v . P, t o s p e c i f y t h a t t h e j u dgment 
h a d b e e n e n t e r e d a g a i n s t b o t h d e f e n d a n t s ) . " 

However, t h e Supreme C o u r t has a l s o h e l d t h a t " ' [ w ] h i l e [ R u l e 

6 0 ( a ) , A l a . R. C i v . P.,] a u t h o r i z e s a c o u r t t o amend a 

j u d g m e n t t o c o r r e c t a c l e r i c a l e r r o r , [ i t ] does n o t a u t h o r i z e 

t h e c o u r t t o r e n d e r a d i f f e r e n t j u d g m e n t . ' M u l l i n s v. M u l l i n s , 

770 So. 2d 624, 625 ( A l a . C i v . App. 2 0 0 0 ) . " Woodward v. 

S t a t e , 3 So. 3d 941, 949 ( A l a . C r i m . App. 2 0 0 8 ) . 

"The c o m m i t t e e comments t o R u l e 60(a) s t a t e : 
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" ' T h i s s u b d i v i s i o n d e a l s s o l e l y w i t h t h e 
c o r r e c t i o n o f c l e r i c a l e r r o r s . E r r o r s o f a 
more s u b s t a n t i a l n a t u r e a r e t o be c o r r e c t e d 
b y a m o t i o n u n d e r R u l e s 5 9 ( e ) o r 6 0 ( b ) . 
Thus t h e R u l e 60(a) m o t i o n c a n o n l y be u s e d 
t o make t h e j u d g m e n t o r r e c o r d s p e a k t h e 
t r u t h a nd c a n n o t be u s e d t o make i t s a y 
s o m e t h i n g o t h e r t h a n what was o r i g i n a l l y 
p r o n o u n c e d . ' " 

C o r n e l i u s v. G r e e n , 521 So. 2d 942, 945 ( A l a . 1 9 8 8 ) . "A t r i a l 

c o u r t o n l y has a u t h o r i t y t o amend a j u r y v e r d i c t r e g a r d i n g 

m a t t e r s o f f o r m o r c l e r i c a l e r r o r ; t h i s does n o t e x t e n d t o 

m a t t e r s o f s u b s t a n c e r e q u i r e d t o be p a s s e d upon by a j u r y . " 

G r e a t A t l . & P a c . Tea Co. v. S e a l y , 374 So. 2d 877, 883 ( A l a . 

1 9 7 9 ) . C e r t a i n l y , a f i n d i n g o f g u i l t o r i n n o c e n c e i s a m a t t e r 

o f s u b s t a n c e o u t s i d e t h e r e a l m o f t h o s e e r r o r s c o n t e m p l a t e d i n 

R u l e 29, A l a . R. C r i m . P. I n t h e i n s t a n t c a s e , Lamb was 

e f f e c t i v e l y f o u n d g u i l t y o f f i r s t - d e g r e e s e x u a l abuse by a  

j u r y o f 7 -- r a t h e r t h a n by a j u r y o f 12, as t h e l a w r e q u i r e s . 

The main o p i n i o n r e l i e s on U n i t e d S t a t e s v. S t a u f f e r , 922 

F.2d 508 ( 9 t h C i r . 1 990) -- a c a s e r e l i e d on by no o t h e r 

j u r i s d i c t i o n . N o t a b l y , i n S t a u f f e r , d u r i n g p o s t v e r d i c t 

i n t e r v i e w s o f s e v e r a l j u r o r s i n i t i a t e d by S t a u f f e r ' s c o u n s e l , 

i t was d i s c o v e r e d t h a t t h e j u r y h ad made a c l e r i c a l e r r o r . The 

o p i n i o n does n o t a f f i r m a t i v e l y s t a t e w h e t h e r t h e j u r y had been 
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d i s c h a r g e d a t t h e t i m e o f t h e d i s c l o s u r e o f t h e c l e r i c a l 

e r r o r . A f t e r d i s c o v e r i n g t h e e r r o r , t h e t r i a l c o u r t s o l i c i t e d 

a f f i d a v i t s f r o m t h e j u r o r s and " [ a ] l l t h e j u r o r s a t t e s t e d t o 

t h e c l e r i c a l e r r o r . " S t a u f f e r , 922 F.2d a t 511. The o p i n i o n 

i n S t a u f f e r i m p l i e s t h a t t h e c o r r e c t i o n o f t h e v e r d i c t f o r m 

was b a s e d on t h e unanimous agreement o f t h e j u r o r s t h a t t h e 

s i g n e d v e r d i c t f o r m d i d n o t r e f l e c t t h e i r t r u e v e r d i c t . I n t h e 

i n s t a n t c a s e , u n l i k e i n S t a u f f e r , o n l y 7 o f t h e 12 j u r o r s 

r e t u r n e d t o t h e c o u r t r o o m t o c o r r e c t t h e v e r d i c t f o r m a f t e r 

b e i n g d i s c h a r g e d by t h e t r i a l c o u r t . 

F u r t h e r , t h e i s s u e p r e s e n t e d i n t h i s c a s e i s 

j u r i s d i c t i o n a l and, t h u s , i s n o t s u b j e c t t o t h e p r o c e d u r a l 

b a r s c o n t a i n e d i n R u l e 32, A l a . R. C r i m . P. A c i r c u i t c o u r t ' s 

j u r i s d i c t i o n o v e r a c a s e t e r m i n a t e s when a j u r y r e t u r n s a " n o t 

g u i l t y " v e r d i c t . "The U n i t e d S t a t e s Supreme C o u r t has l o n g 

r e c o g n i z e d t h e b a s i c l e g a l p r e m i s e t h a t once a j u r y r e t u r n s a 

'not g u i l t y ' v e r d i c t a l l c r i m i n a l p r o c e e d i n g s a g a i n s t t h e 

d e f e n d a n t a r e a t an e n d . " Ex p a r t e B i s h o p , 883 So. 2d 262, 

264 ( A l a . C r i m . App. 2 0 0 3 ) . R u l e 26.2, A l a . R. C r i m . P., 

s t a t e s : "When a d e f e n d a n t i s a c q u i t t e d o f any c h a r g e , o r o f 

any c o u n t o f any c h a r g e , j u d g m e n t p e r t a i n i n g t o t h a t c o u n t o r 
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t o t h a t c h a r g e s h a l l be p r o n o u n c e d and e n t e r e d a c c o r d i n g l y . " 9 

See S t a t e v. M c B r i d e , 252 Neb. 866, 567 N.W.2d 136 (1997) 

( " [ t ] h e j u r y h a v i n g , b y i t s v e r d i c t , d e t e r m i n e d t h e p r i s o n e r 

n o t g u i l t y as c h a r g e d , a l t h o u g h i t f u r t h e r a d j u d g e d h i m g u i l t y 

o f a n o t h e r c r i m e , t h e t r i a l c o u r t h a d no j u r i s d i c t i o n t o 

s e n t e n c e him, h e n c e i t s a t t e m p t i n t h a t d i r e c t i o n was i l l e g a l 

i n s u c h s e n s e t h a t i t was v o i d . " ) . 

I n my o p i n i o n , t h e m a i n o p i n i o n ' s r e l i a n c e on S t a u f f e r i s 

m i s p l a c e d f o r two r e a s o n s . F i r s t , t h e d e c i s i o n i n S t a u f f e r 

a p p e a r s t o r e p r e s e n t what c o u l d b e s t be c h a r a c t e r i z e d as a 

" m i n o r i t y " p o s i t i o n . See A n n o t . , 14 A.L.R. 5 t h 89. S e c o n d , by 

e l e c t i n g t o f o l l o w S t a u f f e r , t h e main o p i n i o n a p p e a r s t o 

i g n o r e more t h a n a c e n t u r y o f A l a bama p r e c e d e n t . A c c o r d i n g l y , 

I have no c h o i c e b u t t o d i s s e n t f r o m t h e m a j o r i t y ' s d e c i s i o n . 

However r e p r e h e n s i b l e Lamb's c o n d u c t , t h e c i r c u i t c o u r t c o u l d 

n o t a d j u d i c a t e Lamb g u i l t y and s e n t e n c e him f o r a c o n v i c t i o n 

f o r w h i c h t h e j u r y had r e t u r n e d a " n o t g u i l t y " v e r d i c t . 

T h e r e f o r e , t h e c i r c u i t c o u r t ' s r u l i n g d i s m i s s i n g Lamb's R u l e 

9Compare R u l e 3 2 ( k ) ( 1 ) , F e d . R. C r i m . P., w h i c h s t a t e s , 
i n p a r t : " I f t h e d e f e n d a n t i s f o u n d n o t g u i l t y o r i s 
o t h e r w i s e e n t i t l e d t o be d i s c h a r g e d , t h e c o u r t must so o r d e r . " 

22 



CR-08-1682 

32 p e t i t i o n i s due t o be r e v e r s e d and Lamb's c o n v i c t i o n f o r 

f i r s t - d e g r e e s e x u a l abuse v a c a t e d . 

W e l c h , J . , c o n c u r s . 
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