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WISE, P r e s i d i n g J u d g e . 

The a p p e l l a n t , C o r e y B e a n t e e M e l t o n , was c o n v i c t e d o f 

p o s s e s s i o n o f o b s c e n e m a t t e r , a v i o l a t i o n o f § 1 3 A - 1 2 - 1 9 2 ( b ) , 

A l a . Code 1975. The t r i a l c o u r t s e n t e n c e d h i m t o s e r v e a t e r m 
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o f t e n y e a r s i n p r i s o n . M e l t o n d i d n o t f i l e a m o t i o n f o r a 

new t r i a l . T h i s a p p e a l f o l l o w e d . 

The S t a t e p r e s e n t e d e v i d e n c e t h a t , on September 8, 2005, 

M e l t o n t o o k h i s c o m p u t e r t o t h e B e s t Buy e l e c t r o n i c s s t o r e on 

H i g h w a y 2 8 0 ; t h a t M e l t o n t a l k e d t o J o s h Woods, a s e n i o r 

c o u n t e r - i n t e l l i g e n c e a g e n t f o r t h e Geek S q u a d ; 1 t h a t M e l t o n 

t o l d Woods t h a t he h a d been h a v i n g t r o u b l e c o n n e c t i n g t o t h e 

I n t e r n e t , t h a t he h a d a b r o a d b a n d I n t e r n e t c o n n e c t i o n , t h a t he 

h a d j u s t i n s t a l l e d a new n e t w o r k i n t e r f a c e c a r d , and t h a t he 

was s t i l l h a v i n g d i f f i c u l t y c o n n e c t i n g t o t h e I n t e r n e t ; t h a t 

M e l t o n f i l l e d o u t t h e t o p p o r t i o n o f an " I n - S t o r e T a c t i c a l 

A n a l y s i s F o r m " t h a t i n c l u d e d h i s name, a d d r e s s , t e l e p h o n e 

number, and e - m a i l a d d r e s s ; t h a t , when i n s p e c t i n g t h e 

c o m p u t e r , Woods f o u n d t h a t t h e c o m p u t e r h a d a f a i r l y " r a m p e d " 

v i r u s and s p y w a r e i n f e c t i o n and b r o u g h t t h a t t o M e l t o n ' s 

a t t e n t i o n ; t h a t M e l t o n a g r e e d t o t h e r e m o v a l s e r v i c e s t h e Geek 

Squad o f f e r e d ; t h a t t h e Geek Squad t o o k p o s s e s s i o n o f t h e 

c o m p u t e r and p u t i t i n i t s r e p a i r c e n t e r ; and t h a t t h e r e p a i r 

1Woods t e s t i f i e d t h a t t h e Geek Squad " i s p r i m a r i l y an i n -
h o u se and in-home c o m p u t e r s u p p o r t t a s k f o r c e " a t B e s t B u y . 
(R. 101.) 
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c e n t e r was i n t h e b a c k o f t h e s t o r e i n a n o n - c u s t o m e r f a c i n g 

a r e a . (R. 118.) 

Woods t e s t i f i e d t h a t he was t h e f i r s t r e p a i r a g e n t who 

w o r k e d on M e l t o n ' s c o m p u t e r ; t h a t he s t a r t e d w o r k i n g on t h e 

c o m p u t e r on September 10, 2 0 0 5 ; t h a t he s t a r t e d a l l h a r d w a r e 

d i a g n o s t i c s on t h e c o m p u t e r , i n c l u d i n g t h e h a r d w a r e s c a n on 

t h e h a r d d r i v e , m o t h e r b o a r d , and i n d i v i d u a l h a r d w a r e 

c o m p o n e n t s ; t h a t he a l s o s t a r t e d and f i n i s h e d s e v e r a l v i r u s 

and s p y w a r e s c a n s and c o m p l e t e d p a r t o f t h e " p o s t o p " on t h e 

c o m p u t e r ; t h a t K y l e P h i l l i p s , a p a r t - t i m e a g e n t who was a l s o 

p a r t o f t h e r e p a i r s q u a d , w o r k e d on a d d i t i o n a l s c a n s a f t e r h i s 

i n i t i a l s c a n ; t h a t , d u r i n g t h e r e p a i r , t h e y r a n a c r o s s s e v e r a l 

f i l e s t h a t w o u l d n o t r e m a i n c l e a n ; t h a t t h e y w o u l d remove t h e 

v i r u s , b u t t h e v i r u s w o u l d r e i n s t a l l i t s e l f when t h e c o m p u t e r 

was r e b o o t e d ; t h a t t h a t c a u s e d t h e i r a t t e n t i o n t o be d i r e c t e d 

t o w a r d t h o s e f i l e s ; and t h a t , a t t h a t t i m e , t h e y f o u n d s e v e r a l 

f i l e t a g s o r f i l e n a m e s o f a v e r y e x p l i c i t n a t u r e t h a t 

i n d i c a t e d t h a t t h e f i l e s m i g h t c o n t a i n c h i l d p o r n o g r a p h y . He 

a l s o t e s t i f i e d t h a t t h e y d i d n o t open f i l e s w h i l e t h e y were 

t h e r e ; t h a t members o f t h e Geek Squad a r e i n s t r u c t e d n o t t o 

open any k i n d o f p e r s o n a l i n f o r m a t i o n on any c o m p u t e r s w h i l e 
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t h e y a r e t h e r e and a r e s u p p o s e d t o i m m e d i a t e l y c o n t a c t l a w 

e n f o r c e m e n t o f f i c e r s i f t h e y n o t i c e a n y t h i n g t h a t c o u l d be 

i l l e g a l ; and t h a t company p o l i c y p r o v i d e d t h a t , any t i m e t h e y 

r a n i n t o a n y t h i n g t h a t m i g h t be o f an i l l e g a l o r e x p l i c i t 

n a t u r e , t h e y were t o i m m e d i a t e l y c o n t a c t t h e p o l i c e 

d e p a r t m e n t , t u r n o v e r a l l e v i d e n c e and a v a i l a b l e i n f o r m a t i o n 

t o l a w e n f o r c e m e n t a u t h o r i t i e s , and w o rk h a n d - i n - h a n d w i t h l a w 

e n f o r c e m e n t a u t h o r i t i e s . 

Woods t e s t i f i e d t h a t P h i l l i p s c o n t a c t e d S e r g e a n t R o n a l d 

S e l l e r s ; t h a t , a f t e r P h i l l i p s t o l d h i m he h a d c o n t a c t e d 

S e l l e r s , he d e c i d e d t o c o n t a c t D e t e c t i v e S c o t t S a l s e r b e c a u s e 

he h a d S a l s e r ' s c e l l u l a r t e l e p h o n e n umber; t h a t l a w 

e n f o r c e m e n t o f f i c e r s came t o t h e s t o r e ; t h a t he t a l k e d t o 

S e l l e r s and S a l s e r a t t h e s t o r e ; t h a t S a l s e r a s k e d h i m i f he 

c o u l d show them some o f t h e i n f o r m a t i o n i n v o l v e d ; t h a t he 

removed t h e h a r d d r i v e f r o m t h e c o m p u t e r , p l u g g e d i t i n t o 

t h e i r d i a g n o s t i c s t a t i o n , and showed h i m t h e e v i d e n c e ; t h a t 

t h e i n f o r m a t i o n was a v e r y e x p l i c i t v i d e o o f a p o r n o g r a p h i c 

n a t u r e ; t h a t t h e v i d e o c o n t a i n e d an a d u l t m a l e , an a d u l t 

f e m a l e , and an a p p a r e n t l y u n d e r a g e f e m a l e e n g a g e d i n s e x u a l 

a c t i v i t y ; t h a t S a l s e r and S e l l e r s were t h e r e and saw t h i s ; 
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t h a t , a t t h a t p o i n t , S a l s e r and S e l l e r s a s k e d i f t h e y c o u l d 

t a k e p o s s e s s i o n o f t h e c o m p u t e r ; and t h a t S a l s e r s u b s e q u e n t l y 

t o o k p o s s e s s i o n o f t h e c o m p u t e r . 

D u r i n g a h e a r i n g on a m o t i o n t o s u p p r e s s e v i d e n c e , 

S e r g e a n t R o n a l d S e l l e r s o f t h e B i r m i n g h a m P o l i c e D e p a r t m e n t 

t e s t i f i e d t h a t , i n September 2005, he was c o n t a c t e d b y 

P h i l l i p s , an employee a t t h e B e s t Buy s t o r e on H i g h w a y 2 8 0 ; 

t h a t P h i l l i p s t o l d h i m t h a t t h e y were d o i n g some r e p a i r w o rk 

on a c o m p u t e r and saw some images on t h e c o m p u t e r t h a t t h e y 

were c o n c e r n e d a b o u t ; t h a t he and o t h e r o f f i c e r s went t o t h e 

B e s t Buy s t o r e , w h i c h was i n S h e l b y C o u n t y , b u t P h i l l i p s was 

n o t t h e r e ; t h a t he t a l k e d t o a Mr. T u r n e r , who t o l d h i m t h a t 

P h i l l i p s h a d t o l d h i m a b o u t what was g o i n g on and t h a t t h e 

o f f i c e r s were t o see h i m ; t h a t he came i n t o c o n t a c t w i t h 

M e l t o n ' s c o m p u t e r ; t h a t T u r n e r showed them some f i l e s t h a t he 

h a d s e e n t h a t he b e l i e v e d c o n t a i n e d images o f c h i l d 

p o r n o g r a p h y ; t h a t T u r n e r i n i t i a l l y showed h i m a f i l e n a m e f r o m 

M e l t o n ' s c o m p u t e r on a c o m p u t e r s c r e e n ; t h a t he b e l i e v e d t h a t 

T u r n e r o pened t h e f i l e and t h a t he v i e w e d t h e c o n t e n t s o f t h e 

f i l e ; t h a t , i n t h a t f i l e , he saw a v i d e o t h a t showed what he 

b e l i e v e d t o be a m i n o r c h i l d and an a d u l t male e n g a g e d i n 
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s e x u a l a c t s ; t h a t he and t h e o t h e r o f f i c e r s o p e n e d a t l e a s t 

two s u b f i l e s ; t h a t , i f t h e f i l e s h a d c o n t a i n e d a d u l t 

p o r n o g r a p h y , t h e y w o u l d have c l o s e d t h e f i l e s a nd l e f t t h e 

s t o r e ; t h a t , a f t e r s e e i n g t h e v i d e o , t h e y s t a r t e d g a t h e r i n g 

i n f o r m a t i o n a b o u t who owned t h e c o m p u t e r , who t u r n e d t h e 

c o m p u t e r i n , and who s t a r t e d t h e p r o c e s s o f r e p a i r i n g t h e 

c o m p u t e r ; t h a t he b e l i e v e d t h a t t h e h a r d d r i v e was o u t o f t h e 

c o m p u t e r ; t h a t t h e B e s t B uy e m p l o y e e s p u t t h e c o m p u t e r b a c k 

t o g e t h e r f o r them; t h a t t h e y t o o k t h e c o m p u t e r and t u r n e d i t 

i n t o t h e i r p r o p e r t y room; a n d t h a t t h e y t o o k p o s s e s s i o n o f 

t h e c o m p u t e r a t t h a t p o i n t so t h a t n o t h i n g c o u l d be c h a n g e d o r 

a l t e r e d and n o t h i n g c o u l d be a d d e d t o o r d e l e t e d f r o m i t . He 

a l s o t e s t i f i e d t h a t t h e y s t a r t e d t r y i n g t o f i n d i n f o r m a t i o n on 

M e l t o n ; t h a t t h e y p u t t o g e t h e r an a p p l i c a t i o n f o r a s e a r c h 

w a r r a n t f o r t h e c o m p u t e r ; t h a t t h e y s u b s e q u e n t l y o b t a i n e d a 

s e a r c h w a r r a n t i n S h e l b y C o u n t y ; t h a t he t u r n e d t h e s e a r c h 

w a r r a n t o v e r t o S a l s e r ; and t h a t S a l s e r h a d t h e f o r e n s i c 

e x a m i n a t i o n p e r f o r m e d on t h e c o m p u t e r . 

A t t r i a l , S e l l e r s t e s t i f i e d t h a t , i n 2005, he was a 

d e t e c t i v e i n t h e V i c e / N a r c o t i c s U n i t and was a l s o w o r k i n g 

c h i l d e x p l o i t a t i o n c a s e s ; t h a t , on September 8, 2005, 
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P h i l l i p s , who was an e m p l o y e e a t t h e B e s t B u y s t o r e on H i g h w a y 

280, t e l e p h o n e d h i m and t o l d h i m t h a t t h e y h a d a c o m p u t e r 

t h e r e , t h a t t h e y h a d s e e n some images on t h e c o m p u t e r t h a t he 

was c o n c e r n e d a b o u t , and t h a t t h e y w a n t e d h i m t o l o o k a t t h e 

i m a g e s ; t h a t he assumed t h e e m p l o y e e s a t t h e B e s t B u y s t o r e 

h a d s e e n t h e i m a g e s b e f o r e he g o t t h e r e a n d t h a t was why 

P h i l l i p s h a d c a l l e d h i m ; t h a t he, S a l s e r , a n d D e t e c t i v e T e r r i 

J o n e s went t o t h e B e s t B u y s t o r e ; t h a t t h e B e s t Buy s t o r e was 

i n S h e l b y C o u n t y ; t h a t P h i l l i p s was n o t t h e r e , and he met w i t h 

M r . T u r n e r ; t h a t t h e B e s t B u y e m p l o y e e s p o i n t e d them t o t h e 

c o m p u t e r on w h i c h t h e y h a d s e e n t h e images and w a n t e d them t o 

l o o k a t t h e c o m p u t e r ; t h a t t h e e m p l o y e e s showed them t h e 

images on t h e c o m p u t e r ; t h a t t h e c o m p u t e r was a l r e a d y up and 

r u n n i n g ; t h a t t h e e m p l o y e e s went t o t h e f i l e i n w h i c h t h e y h a d 

s e e n t h e i m a g e s , and t h a t was t h e f i l e t h e y l o o k e d a t ; t h a t 

t h e f i l e was a v i d e o s h o w i n g a m i n o r c h i l d a nd an a d u l t m a l e 

e n g a g e d i n s e x u a l a c t i v i t y ; t h a t he b e l i e v e d t h a t Woods was 

t h e p e r s o n who showed h i m t h e v i d e o ; t h a t he and t h e o t h e r 

d e t e c t i v e s o b t a i n e d i n f o r m a t i o n on t h e p e r s o n who b r o u g h t t h e 

c o m p u t e r t o t h e B e s t Buy s t o r e ; t h a t t h e p a p e r w o r k i n d i c a t e d 

t h a t M e l t o n was t h e p e r s o n who h a d b r o u g h t t h e c o m p u t e r i n ; 
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t h a t B e s t Buy e m p l o y e e s p u t t h e c o m p u t e r b a c k t o g e t h e r ; and 

t h a t he and t h e o t h e r d e t e c t i v e s t o o k t h e c o m p u t e r i n t o t h e i r 

p o s s e s s i o n , l e f t t h e B e s t B u y s t o r e , t o o k t h e c o m p u t e r t o t h e 

B i r m i n g h a m P o l i c e D e p a r t m e n t p r o p e r t y room, and c h e c k e d i t i n . 

He a l s o t e s t i f i e d t h a t , on September 14, 2005, he o b t a i n e d a 

s e a r c h w a r r a n t f o r t h e c o m p u t e r and t h a t he t u r n e d t h e w a r r a n t 

o v e r t o S a l s e r . 

S e l l e r s t e s t i f i e d t h a t t h e r e was an a d d r e s s f o r M e l t o n on 

t h e documents he h a d o b t a i n e d f r o m B e s t Buy; t h a t , a r o u n d 9:30 

a.m. on O c t o b e r 2, 2005, he and D e t e c t i v e H e a t h B o a c k l e went 

t o M e l t o n ' s home a n d i n t e r v i e w e d h i m ; t h a t he went t o t h e 

a d d r e s s , f o u n d t h e a p a r t m e n t , and k n o c k e d on t h e d o o r ; t h a t , 

b a s e d on t h e a d d r e s s , he b e l i e v e d t h a t t h e a d d r e s s was i n 

S h e l b y C o u n t y ; t h a t M e l t o n came t o t h e d o o r ; t h a t he 

i d e n t i f i e d h i m s e l f a n d B o a c k l e and t o l d M e l t o n he h a d some 

q u e s t i o n s a b o u t a c o m p u t e r he h a d t a k e n t o B e s t Buy and a s k e d 

h i m i f i t w o u l d be o k a y t o t a l k t o h i m ; t h a t , d u r i n g t h e 

i n t e r v i e w , he t o l d M e l t o n t h a t a B e s t Buy employee h a d 

c o n t a c t e d h i m and t o l d h i m t h a t t h e y h a d s e e n some images on 

h i s c o m p u t e r t h a t t h e y were c o n c e r n e d a b o u t and w a n t e d h i m t o 

l o o k a t ; t h a t he t o l d M e l t o n t h e r e were some images on h i s 
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c o m p u t e r o f v e r y young c h i l d r e n a nd a s k e d h i m a b o u t where he 

h a d o b t a i n e d t h e i m a g e s ; t h a t M e l t o n t o l d h i m he h a d been 

u s i n g a p e e r - t o - p e e r s h a r i n g g r o u p and t h a t he h a d g o t t e n t h e 

images on h i s c o m p u t e r f r o m t h e I n t e r n e t ; t h a t he a s k e d M e l t o n 

i f he was f a m i l i a r w i t h p e e r - t o - p e e r s h a r i n g g r o u p s a n d how 

t h e y w o r k e d , and M e l t o n s a i d he was; t h a t he a s k e d M e l t o n i f 

he remembered d o w n l o a d i n g any images o r v i d e o s on h i s 

c o m p u t e r ; t h a t M e l t o n s a i d he d i d and d e s c r i b e d one o f t h e 

v i d e o s t o h i m ; t h a t M e l t o n t o l d h i m he remembered t h a t one 

v i d e o h a d a young f e m a l e " g o i n g down on a man" a n d t h a t he 

t h o u g h t t h e g i r l a nd t h e man were l y i n g on a b e d ; t h a t he 

b e l i e v e d t h a t was t h e same v i d e o he h a d s e e n a t t h e B e s t Buy 

s t o r e ; t h a t he a s k e d M e l t o n i f he knew t h a t p i c t u r e s o f 

c h i l d r e n on t h e c o m p u t e r were i l l e g a l , a n d M e l t o n s a i d t h a t he 

d i d a nd t h a t he h a d d e l e t e d some o f t h e p i c t u r e s ; t h a t he h a d 

a s k e d M e l t o n i f he h a d u s e d a ny s e a r c h t e r m s on h i s c o m p u t e r ; 

t h a t he a s k e d M e l t o n i f he h a d e v e r u s e d t h e t e r m " l o l i t a " 

b e f o r e , and M e l t o n s a i d t h a t he h a d ; t h a t he a s k e d M e l t o n f o r 

c o n s e n t t o s e a r c h h i s c o m p u t e r ; a n d t h a t M e l t o n g a v e h i m 

c o n s e n t t o s e a r c h h i s c o m p u t e r . ( R . 149, 1 5 1 . ) 
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D e t e c t i v e S c o t t S a l s e r o f t h e B i r m i n g h a m P o l i c e 

D e p a r t m e n t t e s t i f i e d t h a t , i n 2005, he was a member o f t h e 

N a r c o t i c s U n i t , w o r k e d w i t h t h e I n n o c e n t Images T a s k F o r c e 

w i t h t h e F e d e r a l B u r e a u o f I n v e s t i g a t i o n ( " F B I " ) , and w o r k e d 

c h i l d p o r n o g r a p h y c a s e s ; t h a t , i n S eptember 2005, he went t o 

t h e B e s t Buy s t o r e ; t h a t members o f t h e Geek Squad c o n t a c t e d 

t h e p o l i c e d e p a r t m e n t and n o t i f i e d h i m t h a t , w h i l e t h e y were 

d o i n g r e p a i r s on a c o m p u t e r , t h e y h a d d i s c o v e r e d what t h e y 

b e l i e v e d t o be c h i l d p o r n o g r a p h y ; t h a t he and S e l l e r s went t o 

t h e B e s t Buy s t o r e t o g e t h e r ; t h a t t h e y went i n and t a l k e d t o 

a Geek Squad a g e n t ; t h a t t h e members o f t h e Geek Squad 

e x p l a i n e d what t h e y h a d been d o i n g and what t h e y h a d 

d i s c o v e r e d ; t h a t t h e y a s k e d t h e Geek Squad t o show them t h e 

f i l e t h e y t h o u g h t was c h i l d p o r n o g r a p h y ; t h a t t h e members o f 

t h e Geek Squad o p e n e d t h e f i l e f o r them; t h a t t h e f i l e showed 

a p r e p u b e s c e n t f e m a l e on t h e b e d , an a d u l t male c o m i n g i n t o 

v i e w on t h e v i d e o , a n d t h e young f e m a l e p e r f o r m i n g o r a l s e x on 

t h e m a l e ; t h a t t h e y s t o p p e d t h e v i d e o , w r o t e down t h e name o f 

t h e f i l e c o n t a i n i n g t h e v i d e o , and i n c l u d e d t h a t f i l e i n t h e i r 

a p p l i c a t i o n f o r a s e a r c h w a r r a n t ; t h a t t h e y t o o k t h e c o m p u t e r 

t o w e r w i t h them and t u r n e d i t i n t o t h e p r o p e r t y room; t h a t he 
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and S e l l e r s s u b s e q u e n t l y o b t a i n e d a s e a r c h w a r r a n t ; a n d t h a t , 

a f t e r t h e y o b t a i n e d t h e s e a r c h w a r r a n t , he t o o k t h e c o m p u t e r 

t o S p e c i a l A g e n t J o h n B a i l e y o f t h e U n i t e d S t a t e s S e c r e t 

S e r v i c e . He a l s o t e s t i f i e d t h a t t h e B e s t Buy e m p l o y e e s s a i d 

t h e y h a d d i s c o v e r e d what t h e y b e l i e v e d t o be c h i l d p o r n o g r a p h y 

and t h e n showed them o n l y what t h e y h a d s e e n and t h a t he and 

t h e o t h e r d e t e c t i v e s h a d o n l y l o o k e d a t what t h e e m p l o y e e s a t 

t h e B e s t Buy s t o r e h a d a l r e a d y l o o k e d a t . 

J o h n B a i l e y t e s t i f i e d t h a t , i n 2005, he was a s p e c i a l 

a g e n t w i t h t h e U n i t e d S t a t e s S e c r e t S e r v i c e ; t h a t he was 

a s s i g n e d t o p e r f o r m c r i m i n a l i n v e s t i g a t i o n s and t o be a 

c o m p u t e r f o r e n s i c s e x a m i n e r ; t h a t he r e c e i v e d M e l t o n ' s 

c o m p u t e r f r o m S a l s e r on November 29, 2005; t h a t he a n a l y z e d 

t h e c o m p u t e r p u r s u a n t t o t h e B i r m i n g h a m P o l i c e D e p a r t m e n t ' s 

r e q u e s t ; t h a t he f o u n d f i l e s t h a t i n d i c a t e d t h a t t h e c o m p u t e r 

e i t h e r b e l o n g e d t o o r was u s e d by M e l t o n b e c a u s e i t c o n t a i n e d 

h i s resume and numerous u s e r - c r e a t e d p h o t o s o f h i m ; t h a t he 

f o u n d v i d e o s t h a t c o n t a i n e d c h i l d p o r n o g r a p h y ; t h a t some o f 

t h e v i d o e s were r e l a t i v e l y s h o r t ; t h a t o t h e r v i d e o s were 

b e t w e e n f i f t e e n and t w e n t y m i n u t e s l o n g ; t h a t , i n h i s 

e x p e r i e n c e , t h e v i d e o f i l e s c o u l d n o t have b e e n c a u s e d b y "pop 
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u p s " ; and t h a t some o f t h e v i d e o s were r a t h e r l a r g e v i d e o 

f i l e s . 

M e l t o n t e s t i f i e d t h a t he b o u g h t t h e c o m p u t e r i n q u e s t i o n 

on e Bay b e t w e e n l a t e J a n u a r y 2005 a n d e a r l y F e b r u a r y 2005; 

t h a t t h e c o m p u t e r was a homemade d e s k t o p t o w e r ; t h a t , when he 

b o u g h t t h e c o m p u t e r , he d i d n o t b e l i e v e t h a t i t h a d any 

f i l e s , v i d e o s , o r i n f o r m a t i o n on i t , b u t he was n o t s u r e ; 

t h a t he b o u g h t t h e c o m p u t e r f o r a b u s i n e s s he a n d h i s f r i e n d s 

were s t a r t i n g ; t h a t he l i v e d b y h i m s e l f , a n d h i s g i r l f r i e n d 

h a d h e r own p l a c e ; t h a t he k e p t t h e c o m p u t e r i n h i s 

a p a r t m e n t ; t h a t h i s two b u s i n e s s p a r t n e r s , h i s b e s t f r i e n d , 

a n d h i s g i r l f r i e n d u s e d t h e c o m p u t e r a n d a l s o u s e d t h e p e e r -

t o - p e e r n e t w o r k s h a r i n g s o f t w a r e ; t h a t o t h e r p e o p l e w o u l d 

a l s o come t o h i s a p a r t m e n t ; t h a t he t r a v e l e d a l o t a n d was 

n o t a l w a y s a t home; a n d t h a t he p u t h i s g i r l f r i e n d ' s a d d r e s s 

on t h e p a p e r w o r k a t t h e B e s t Buy s t o r e i n c a s e he was n o t i n 

town when t h e y t r i e d t o c a l l h i m . He a l s o t e s t i f i e d t h a t he 

h a d n o t e v e r s e e n t h e v i d e o s t h e S t a t e i n t r o d u c e d i n t o 

e v i d e n c e ; t h a t he h a d n o t e v e r s e e n t h o s e v i d e o s on h i s 
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d e s k t o p ; t h a t he d i d n o t e v e r i n t e n t i o n a l l y o r 

u n i n t e n t i o n a l l y d o w n l o a d c h i l d p o r n o g r a p h y ; t h a t , on one 

o c c a s i o n , he saw c h i l d p o r n o g r a p h y a n d c l i c k e d on a f i l e ; 

t h a t he d e l e t e d t h e f i l e i m m e d i a t e l y ; t h a t he d e l e t e d t h e 

f i l e w i t h i n f i v e t o t e n s e c o n d s o f s e e i n g a c h i l d p e r f o r m i n g 

a s e x u a l a c t ; t h a t he d i d n o t know how t h e v i d e o h a d g o t t e n 

on h i s c o m p u t e r ; a n d t h a t he d i d n o t e v e r s e e h i s g i r l f r i e n d , 

b u s i n e s s p a r t n e r s , o r f r i e n d s l o o k i n g up c h i l d p o r n o g r a p h y . 

M e l t o n t e s t i f i e d t h a t , i n O c t o b e r 2005, S e l l e r s a n d 

a n o t h e r o f f i c e r came t o h i s g i r l f r i e n d ' s a p a r t m e n t ; t h a t he 

d i d n o t l i v e t h e r e a t t h a t t i m e ; t h a t S e l l e r s t o l d h i m he h a d 

r e c e i v e d a c a l l s t a t i n g t h a t someone h a d s e e n some d i s t u r b i n g 

i m a g e s a n d t h a t he was t h e r e t o f o l l o w up on t h e i n f o r m a t i o n ; 

t h a t he d i d n o t e v e r t e l l S e l l e r s he h a d d o w n l o a d e d o r p u l l e d 

up c h i l d p o r n o g r a p h y a n d h a d e r a s e d some o f i t ; a n d t h a t he 

d i d n o t e v e r g i v e S e l l e r s p e r m i s s i o n t o t a k e p o s s e s s i o n o f 

h i s c o m p u t e r , b u t he d i d g i v e h i m c o n s e n t t o l o o k a t t h e 

c o m p u t e r . F i n a l l y , he t e s t i f i e d t h a t , when S e l l e r s t a l k e d t o 

hi m , S e l l e r s h a d a s k e d h i m how t h e f i l e s c o u l d h a v e g o t t e n on 
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h i s c o m p u t e r ; t h a t he t o l d S e l l e r s t h a t , i f a n y t h i n g , he 

d o w n l o a d e d them u s i n g p e e r - t o - p e e r n e t w o r k s h a r i n g s o f t w a r e ; 

a n d t h a t he t o l d S e l l e r s t h a t he h a d d o w n l o a d e d m u s i c a n d 

v i d e o s , b u t he d i d n o t remember d o w n l o a d i n g any c h i l d 

p o r n o g r a p h y . 

M e l t o n a r g u e s t h a t t h e S t a t e d i d n o t p r o v e venue f o r t h e 

o f f e n s e . S p e c i f i c a l l y , he c o n t e n d s t h a t he l i v e d i n J e f f e r s o n 

C o u n t y ; t h a t he k e p t t h e c o m p u t e r i n J e f f e r s o n C o u n t y ; a n d 

t h a t , 

" [ w ] i t h t h e e x c e p t i o n o f t e s t i m o n y c o n c e r n i n g t h e 
one i n s t a n c e where [ h e ] t o o k t h e c o m p u t e r t o B e s t 
Buy i n S h e l b y C o u n t y , A l a b a m a , t h e r e c o r d i s d e v o i d 
o f a n y t e s t i m o n y s u g g e s t i n g t h a t t h e i m a g e s i n 
q u e s t i o n where e v e r a c q u i r e d o r p o s s e s s e d a n ywhere 
o t h e r t h a n J e f f e r s o n C o u n t y . I n e s s e n c e , t h e 
c r i m i n a l a c t w i t h w h i c h [ h e ] i s c h a r g e d was 
c o m p l e t e d i n J e f f e r s o n C o u n t y , a n d t h e a c t o f 
t a k i n g t h e c o m p u t e r t o B e s t Buy i n S h e l b y C o u n t y 
was i n no way n e c e s s a r y i n o r d e r f o r t h e c r i m e t o 
be c o n s u m a t e d . " 

( M e l t o n ' s b r i e f a t p p . 2 1 - 2 2 . ) We a d d r e s s e d a s i m i l a r c l a i m 

i n G i l l i a m v. S t a t e , 502 So. 2d 1210, 1210-11 ( A l a . C r i m . 

App. 1 9 8 4 ) , as f o l l o w s : 
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" C o r p o r a l A ndrews o f t h e O p e l i k a P o l i c e 

D e p a r t m e n t was f u n c t i o n i n g as an u n d e r c o v e r 
n a r c o t i c s a g e n t on December 15, 1982. He met w i t h 
a p p e l l a n t , B r u c e I r v i n G i l l i a m , who p r o p o s e d t o s e t 
up a p u r c h a s e o f m a r i j u a n a b y O f f i c e r A ndrews f r o m 
a t h i r d p a r t y . The p r i c e was t o be $1,350 an d 
a p p e l l a n t was t o r e c e i v e $100 f o r b r o k e r i n g t h e 
t r a n s a c t i o n . T h e y p r o c e e d e d t o t h e W i r e Road e x i t 
o f I n t e r s t a t e 85. A ndrews h a n d e d t h e a p p e l l a n t 
$ 1 , 3 5 0 , w h i c h he h a n d e d o v e r t o two p e o p l e f o r a 
brown p a p e r b a g c o n t a i n i n g m a r i j u a n a . Andrews an d 
t h e a p p e l l a n t r e t u r n e d t o O p e l i k a i n s e p a r a t e 
v e h i c l e s a n d s t o p p e d a t A n d r e w s ' s t r a i l e r . 
A p p e l l a n t G i l l i a m t h e n g o t t h e b a g o f m a r i j u a n a o u t 
o f t h e o f f i c e r ' s t r u c k a n d c a r r i e d i t i n t o t h e 
t r a i l e r , w here he w e i g h e d i t . O f f i c e r A ndrews t h e n 
p a i d a p p e l l a n t t h e $ 1 0 0 . 

"The L e e C o u n t y g r a n d j u r y i n d i c t e d a p p e l l a n t 
u n d e r Code o f A l a b a m a 1975, S e c t i o n 2 0 - 2 - 8 0 ( 1 ) ( a ) , 
f o r t r a f f i c k i n g i n c a n n a b i s . ... 

"The i n d i c t m e n t r e a d i n p e r t i n e n t p a r t : 

B r u c e I r v i n G i l l i a m , a l i a s , 
whose t r u e C h r i s t i a n name i s o t h e r w i s e 
unknown t o t h e G r a n d J u r y , d i d on, t o - w i t : 
December 15, 1982, k n o w i n g l y a n d 
u n l a w f u l l y p o s s e s s C a n n a b i s i n an amount 
i n e x c e s s o f 2.2 p o u n d s , b u t l e s s t h a n 
2,000 p o u n d s , i n v i o l a t i o n o f § 
2 0 - 2 - 8 0 ( 1 ) ( a ) o f t h e Code o f A l a b a m a . ' 
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" A p p e l l a n t c o n t e n d s t h a t t h e c o u r t s h o u l d h a v e 

g r a n t e d h i s m o t i o n f o r change o f v e nue s i n c e t h e 
m a r i j u a n a was o b t a i n e d i n Macon C o u n t y , n o t L e e 
C o u n t y . B o t h t h e s t a t e a n d a p p e l l a n t a g r e e d t h a t 
t h e p o s s e s s i o n o f a p p e l l a n t was l i m i t e d t o 
a p p e l l a n t ' s a p p r o a c h i n g t h e O f f i c e r ' s t r u c k , 
p i c k i n g up t h e b a g c o n t a i n i n g t h e m a r i j u a n a , 
c a r r y i n g i t i n t o t h e o f f i c e r ' s t r a i l e r , a n d 
w e i g h i n g i t on a s e t o f t r i p l e beam s c a l e s . I s 
t h i s s u f f i c i e n t p o s s e s s i o n ? We f i n d t h a t i t i s . 
I n R o b i n s o n v. S t a t e , 428 So. 2d 148 ( A l a . C r . App. 
1 9 8 2 ) , t h i s c o u r t a p p r o v e d t h e f o l l o w i n g p o r t i o n o f 
t h e t r i a l c o u r t ' s o r a l c h a r g e : 

"'The p o s s e s s i o n p r o h i b i t e d i n c l u d e s a n y 
p o s s e s s i o n b y p h y s i c a l d o m i n i o n o f h o w e v e r 
b r i e f d u r a t i o n . ' 

" T h i s p r o o f o f a c t u a l p o s s e s s i o n i n L e e C o u n t y 
was s u f f i c i e n t t o s u p p o r t t h e j u r y ' s v e r d i c t . 
U n d e r a t h e o r y o f c o n s t r u c t i v e p o s s e s s i o n , t h e s e 
f a c t s w o u l d s u p p o r t a f i n d i n g t h a t t h e a p p e l l a n t 
h a d a c t u a l o r p o t e n t i a l c o n t r o l o v e r t h e s u b s t a n c e 
and i n t e n t t o e x e r c i s e d o m i n i o n o v e r i t , a n d an 
e x t e r n a l m a n i f e s t a t i o n o f s u c h i n t e n t a n d c o n t r o l . 
I t i s u n q u e s t i o n e d t h a t a p p e l l a n t h a d k n o w l e d g e o f 
t h e p r e s e n c e o f t h e m a r i j u a n a . We f i n d t h e c o u r t 
d i d n o t e r r i n d e n y i n g t h e m o t i o n f o r change i n 
v e n u e . " 

S i m i l a r l y , i n t h i s c a s e , t h e e v i d e n c e showed t h a t M e l t o n 

p o s s e s s e d t h e c o m p u t e r c o n t a i n i n g t h e i m a g e s o f p o r n o g r a p h y 

w h i l e a t t h e B e s t Buy s t o r e i n S h e l b y C o u n t y . T h a t e v i d e n c e 

o f t h e a c t u a l p o s s e s s i o n o f t h e c o m p u t e r a t t h e B e s t Buy 
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s t o r e i n S h e l b y C o u n t y was s u f f i c i e n t t o show t h a t v e nue was 

p r o p e r i n S h e l b y C o u n t y . T h e r e f o r e , M e l t o n ' s argument i s 

w i t h o u t m e r i t . 

I I . 

M e l t o n a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g 

h i s m o t i o n t o s u p p r e s s e v i d e n c e l a w e n f o r c e m e n t o f f i c e r s f o u n d 

p u r s u a n t t o an a l l e g e d l y u n l a w f u l s e a r c h and s e i z u r e o f h i s 

c o m p u t e r and h i s s t a t e m e n t t o l a w e n f o r c e m e n t o f f i c e r s . 

R e l y i n g upon W a l t e r v. U n i t e d S t a t e s , 447 U.S. 649 ( 1 9 8 0 ) , he 

c o n t e n d s t h a t t e s t i m o n y i n d i c a t e d t h a t members o f t h e Geek 

Squad d i d n o t open any s p e c i f i c f i l e s b e f o r e l a w e n f o r c e m e n t 

o f f i c e r s a r r i v e d ; t h a t l a w e n f o r c e m e n t o f f i c e r s e x c e e d e d t h e 

s c o p e o f t h e s e a r c h c o n d u c t e d by members o f t h e Geek Squad 

when t h e y v i e w e d t h e c o n t e n t s o f s p e c i f i c f i l e s ; and t h a t , 

t h e r e f o r e , l a w e n f o r c e m e n t o f f i c e r s s h o u l d have o b t a i n e d a 

w a r r a n t b e f o r e o p e n i n g t h o s e f i l e s . 2 

2On a p p e a l , M e l t o n does n o t a r g u e t h a t t h e l a w e n f o r c e m e n t 
o f f i c e r s were n o t j u s t i f i e d i n s e i z i n g t h e c o m p u t e r and 
r e m o v i n g i t f r o m t h e B e s t Buy s t o r e b e c a u s e t h e y d i d n o t f i r s t 
o b t a i n a w a r r a n t and b e c a u s e no e x i g e n t c i r c u m s t a n c e s e x i s t e d 
a t t h a t t i m e . R a t h e r , he m e r e l y a r g u e s t h a t t h e s e i z u r e and 
t h e s u b s e q u e n t f o r e n s i c a n a l y s i s o f t h e c o m p u t e r were t a i n t e d 
b y t h e a l l e g e d l y i m p r o p e r i n i t i a l s e a r c h c o n d u c t e d b y l a w 
e n f o r c e m e n t o f f i c e r s . T h e r e f o r e , we n e e d n o t a d d r e s s t h e 
p r o p r i e t y o f t h e o f f i c e r s ' a c t i o n s i n s e i z i n g t h e c o m p u t e r and 
r e m o v i n g i t f r o m t h e B e s t Buy s t o r e . 
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"A ' s e a r c h ' o c c u r s when an e x p e c t a t i o n o f p r i v a c y 
t h a t s o c i e t y i s p r e p a r e d t o c o n s i d e r r e a s o n a b l e i s 
i n f r i n g e d . " 

U n i t e d S t a t e s v. J a c o b s e n , 466 U.S. 109, 113, 104 S. C t . 1652, 

1565 ( 1 9 8 3 ) . 

I n W a l t e r , t w e l v e l a r g e s e a l e d p a c k a g e s t h a t c o n t a i n e d 

871 b o x e s o f 8 - m i l l i m e t e r f i l m d e p i c t i n g h o m o s e x u a l a c t i v i t i e s 

were s h i p p e d by a p r i v a t e c a r r i e r f r o m S t . P e t e r s b u r g , 

F l o r i d a , t o A t l a n t a , G e o r g i a . A l t h o u g h t h e p a c k a g e s were 

a d d r e s s e d t o L e g g s , I n c . , t h e y were m i s t a k e n l y d e l i v e r e d t o 

L'Eggs P r o d u c t s , I n c . E m p l o y e e s o f L'Eggs P r o d u c t s , I n c . , 

opened t h e t w e l v e p a c k a g e s and saw t h e i n d i v i d u a l b o x e s o f 

f i l m . W h i l e e x a m i n i n g t h e b o x e s o f f i l m , t h e e m p l o y e e s saw 

s u g g e s t i v e d r a w i n g s on one s i d e o f t h e b o x e s and e x p l i c i t 

d e s c r i p t i o n s o f t h e c o n t e n t s on t h e o t h e r s i d e o f t h e b o x e s . 

One o f t h e e m p l o y e e s opened one o r two b o x e s and 

u n s u c c e s s f u l l y t r i e d t o v i e w p o r t i o n s o f t h e f i l m by h o l d i n g 

t h e f i l m up t o t h e l i g h t . The e m p l o y e e s c o n t a c t e d t h e F B I , 

and an F B I a g e n t p i c k e d up t h e p a c k a g e s . More t h a n two months 

a f t e r t a k i n g p o s s e s s i o n o f t h e p a c k a g e s , F B I a g e n t s v i e w e d t h e 

f i l m s w i t h a p r o j e c t o r . However, t h e F B I a g e n t s d i d n o t 

o b t a i n a w a r r a n t o r communicate w i t h e i t h e r t h e c o n s i g n o r o r 

c o n s i g n e e o f t h e p a c k a g e s b e f o r e v i e w i n g t h e f i l m s . The 
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U n i t e d S t a t e s Supreme C o u r t h e l d t h a t t h e v i e w i n g o f t h e f i l m s 

by t h e F B I a g e n t s " c o n s t i t u t e d an u n r e a s o n a b l e i n v a s i o n o f 

t h e i r owner's c o n s t i t u t i o n a l l y p r o t e c t e d i n t e r e s t i n p r i v a c y . " 

447 U.S. a t 654, 100 S. C t . 2395 a t 2400. The g o vernment 

a r g u e d t h a t t h e owners o f t h e p a c k a g e s no l o n g e r had a 

r e a s o n a b l e e x p e c t a t i o n o f p r i v a c y b e c a u s e a p r i v a t e p a r t y had 

opened t h e p a c k a g e s and had e x p o s e d t h e d e s c r i p t i v e l a b e l s on 

t h e b o x e s . However, t h e C o u r t r e j e c t e d t h a t a rgument, 

s t a t i n g : 

" B u t p e t i t i o n e r s e x p e c t e d no one e x c e p t t h e i n t e n d e d 
r e c i p i e n t e i t h e r t o open t h e 12 p a c k a g e s o r t o 
p r o j e c t t h e f i l m s . The 12 c a r t o n s were s e c u r e l y 
w r a pped and s e a l e d w i t h no l a b e l s o r m a r k i n g s t o 
i n d i c a t e t h e c h a r a c t e r o f t h e i r c o n t e n t s . T h e r e i s 
no r e a s o n why t h e c o n s i g n o r o f s u c h a s h i p m e n t w o u l d 
have any l e s s e r e x p e c t a t i o n o f p r i v a c y t h a n t h e 
c o n s i g n o r o f an o r d i n a r y l o c k e d s u i t c a s e . The f a c t 
t h a t t h e c a r t o n s were u n e x p e c t e d l y opened by a t h i r d 
p a r t y b e f o r e t h e s h i p m e n t was d e l i v e r e d t o i t s 
i n t e n d e d c o n s i g n e e does n o t a l t e r t h e c o n s i g n o r ' s 
l e g i t i m a t e e x p e c t a t i o n o f p r i v a c y . The p r i v a t e 
s e a r c h m e r e l y f r u s t r a t e d t h a t e x p e c t a t i o n i n p a r t . 
I t d i d n o t s i m p l y s t r i p t h e r e m a i n i n g u n f r u s t r a t e d 
p o r t i o n o f t h a t e x p e c t a t i o n o f a l l F o u r t h Amendment 
p r o t e c t i o n . " 

447 U.S. a t 658-59, 100 S. C t . a t 2402-03 ( f o o t n o t e s o m i t t e d ) . 

However, u n l i k e W a l t e r , t h i s c a s e does n o t i n v o l v e a 

s i t u a t i o n i n w h i c h t h e p r o p e r t y was m i s t a k e n l y d e l i v e r e d t o a 

t h i r d p a r t y who t h e n opened t h e p a c k a g e s . R a t h e r , M e l t o n 
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v o l u n t a r i l y t u r n e d o v e r t h e c o m p u t e r t o members o f t h e Geek 

Squad and a g r e e d t o t h e Geek Squad r e m o v i n g v i r u s e s and 

s pyware t h a t was on t h e c o m p u t e r . T h e r e f o r e , we must 

d e t e r m i n e w h e t h e r M e l t o n had a r e a s o n a b l e e x p e c t a t i o n o f 

p r i v a c y i n t h e f i l e s on h i s c o m p u t e r a f t e r he t u r n e d t h e 

c o m p u t e r o v e r t o members o f t h e Geek Squad. 

The S u p e r i o r C o u r t o f P e n n s y l v a n i a a d d r e s s e d a s i m i l a r 

s i t u a t i o n i n Commonwealth v. Sodomsky, 939 A.2d 363 (Pa. Super 

C t . 2 0 0 7 ) , as f o l l o w s : 

"On a p p e a l , t h e Commonwealth m a i n t a i n s t h a t t h e 
t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t A p p e l l e e 
r e t a i n e d a p r i v a c y i n t e r e s t i n t h e c o m p u t e r b e c a u s e 
he v o l i t i o n a l l y r e l i n q u i s h e d any e x p e c t a t i o n o f 
p r i v a c y i n t h a t i t e m by d e l i v e r i n g i t t o C i r c u i t 
C i t y e m p l o y e e s k n o w i n g t h a t t h o s e e m p l o y e e s were 
g o i n g t o i n s t a l l and t e s t a DVD d r i v e . We a g r e e i n 
p a r t w i t h t h i s c o n t e n t i o n . 

"... We b e g i n o u r d i s c u s s i o n w i t h Commonwealth  
v. S h o a t z , 469 Pa. 545, 366 A.2d 1216 ( 1 9 7 6 ) , w h i c h 
e x t e n s i v e l y a n a l y z e s w h e t h e r i n d i v i d u a l s have t h e 
r i g h t t o c o n t e s t t h e s e a r c h o f t h e i r p e r s o n a l 
p r o p e r t y a f t e r t h e y have abandoned a p r i v a c y 
i n t e r e s t i n t h a t i t e m . I n S h o a t z , p o l i c e were 
i n v e s t i g a t i n g a r e p o r t t h a t t h r e e men were a c t i n g 
s u s p i c i o u s l y and a p p e a r e d t o be p r e p a r i n g t o 
b u r g l a r i z e a s t o r e . P o l i c e i n i t i a t e d s u r v e i l l a n c e 
o f t h e t h r e a t e n e d p r e m i s e s and s h o r t l y t h e r e a f t e r 
o b s e r v e d t h r e e men, two o f whom were c a r r y i n g 
s u i t c a s e s , a p p e a r i n an a l l e y a d j a c e n t t o t h e s t o r e . 
One o f t h e o f f i c e r s a p p r o a c h e d t h e men and a s k e d t o 
s p e a k t o them. The two men who were c a r r y i n g 
s u i t c a s e s d r o p p e d them, and a l l o f t h e men f l e d . 
P o l i c e s e a r c h e d t h e s u i t c a s e s and d i s c o v e r e d i l l e g a l 
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weapons. The d e f e n d a n t s , who were i m m e d i a t e l y 
a p p r e h e n d e d , r a i s e d c o n s t i t u t i o n a l o b j e c t i o n s t o t h e 
s e a r c h o f t h e i r s u i t c a s e s . Our Supreme C o u r t 
c o n c l u d e d t h a t when t h e d e f e n d a n t s d r o p p e d t h e i r 
s u i t c a s e s and r a n , t h e y abandoned t h a t p r o p e r t y and 
t h u s , were n o t e n t i t l e d t o c o n t e s t t h e s e a r c h . 

"... The C o u r t n o t e d t h a t P e n n s y l v a n i a has 
a d o p t e d t h e t h e o r y o f abandonment, w h i c h a p p l i e s as 
l o n g as i m p r o p e r p o l i c e c o n d u c t d i d n o t i n d u c e a 
d e f e n d a n t ' s d e s e r t i o n o f h i s p e r s o n a l p r o p e r t y . 
P u r s u a n t t o t h i s l e g a l c o n s t r u c t , when an i n d i v i d u a l 
e v i d e n c e s an i n t e n t t o r e l i n q u i s h c o n t r o l o v e r 
p e r s o n a l p r o p e r t y , he o r she has abandoned a p r i v a c y 
i n t e r e s t i n p r o p e r t y and c a n n o t o b j e c t t o any 
e n s u i n g s e a r c h o f t h e i t e m by p o l i c e . Abandonment 
r e v o l v e s a r o u n d t h e i s s u e o f i n t e n t , w h i c h i s 
d e t e r m i n e d f r o m w o r d s , a c t s , and a l l r e l e v a n t 
c i r c u m s t a n c e s e x i s t i n g a t t h e t i m e t h e p r o p e r t y i s 
p u r p o r t e d l y d e s e r t e d . A c c o r d Commonwealth v. 
S a n d e r s , 407 Pa. S u p e r . 270, 595 A.2d 635, 638 
(1991) ('whether a p e r s o n r e a s o n a b l y may e x p e c t t h a t 
h i s o r h e r p o s s e s s i o n s s h a l l be f r e e f r o m 
u n w a r r a n t e d g o v e r n m e n t a l i n t r u s i o n depends on t h e 
f a c t s and c i r c u m s t a n c e s ' ) . 

"As t h e S h o a t z C o u r t e x p l a i n e d , 'The i s s u e i s 
n o t abandonment i n t h e s t r i c t p r o p e r t y - r i g h t s e n s e , 
b u t w h e t h e r t h e p e r s o n p r e j u d i c e d by t h e s e a r c h had 
v o l u n t a r i l y d i s c a r d e d , l e f t b e h i n d , o r o t h e r w i s e 
r e l i n q u i s h e d h i s i n t e r e s t i n t h e p r o p e r t y i n 
q u e s t i o n so t h a t he c o u l d no l o n g e r r e t a i n a 
r e a s o n a b l e e x p e c t a t i o n o f p r i v a c y w i t h r e g a r d t o i t 
a t t h e t i m e o f t h e s e a r c h . ' S h o a t z , s u p r a a t 553, 
366 A.2d a t 1220. 

"The t h e o r y o f abandonment i s e x t r a p o l a t e d f r o m 
t h e U n i t e d S t a t e s Supreme C o u r t ' s o b s e r v a t i o n t h a t 
'the F o u r t h Amendment p r o t e c t s p e o p l e , n o t p l a c e s . 
What a p e r s o n k n o w i n g l y e x p o s e s t o t h e p u b l i c , e ven 
i n h i s own home o r o f f i c e , i s n o t a s u b j e c t o f 
F o u r t h Amendment p r o t e c t i o n . B u t what he s e e k s t o 
p r e s e r v e as p r i v a t e , even i n an a r e a a c c e s s i b l e t o 
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t h e p u b l i c , may be c o n s t i t u t i o n a l l y p r o t e c t e d . ' 
K a t z v. U n i t e d S t a t e s , 389 U.S. 347, 351-52, 88 S. 
C t . 507, 19 L. Ed. 2d 576 (1967) ( c i t a t i o n s 
o m i t t e d ) ; see a l s o O l i v e r v. U n i t e d S t a t e s , 466 U.S. 
170 , 104 S. C t . 1735, 80 L. Ed. 2d 214 (1984 ) 
( d e f e n d a n t d i d n o t have r e a s o n a b l e e x p e c t a t i o n o f 
p r i v a c y i n h i s v i s i b l e r e a l e s t a t e c o n t a i n i n g 
m a r i j u a n a ) . 

"Our Supreme C o u r t has more r e c e n t l y e x a m i n e d 
t h e p r i n c i p l e i n Commonwealth v. H a w k i n s , 553 Pa. 
76, 718 A.2d 265 ( 1 9 9 8 ) . I n t h a t c a s e , t h e 
d e f e n d a n t handed an i t e m t o a n o t h e r i n d i v i d u a l , who 
t h e n p l a c e d i t i n h i s mouth. P o l i c e s e i z e d t h e 
i n d i v i d u a l and e x t r a c t e d t h e p r o p e r t y , w h i c h 
c o n s i s t e d o f i l l i c i t d r u g s . Our Supreme C o u r t 
r e f u s e d t o a l l o w t h e d e f e n d a n t t o o b j e c t t o t h e 
s e i z u r e o f t h e d r u g s , n o t i n g t h a t u n d e r c u r r e n t 
F o u r t h Amendment j u r i s p r u d e n c e , a d e f e n d a n t c a n n o t 
o b j e c t t o a s e a r c h u n l e s s he e s t a b l i s h e s a 
l e g i t i m a t e e x p e c t a t i o n o f p r i v a c y ' i n t h e a r e a 
s e a r c h e d o r e f f e c t s s e i z e d ' and t h a t s u c h i n t e r e s t 
a l s o must be s a n c t i o n e d by s o c i e t y as r e a s o n a b l e and 
j u s t i f i a b l e . I d . a t 81, 718 A.2d a t 2 67. I t 
c o n t i n u e d t h a t a ' l e g i t i m a t e e x p e c t a t i o n o f p r i v a c y 
i s a b s e n t where an owner o r p o s s e s s o r m e a n i n g f u l l y 
a b d i c a t e s h i s c o n t r o l , o w n e r s h i p , o r p o s s e s s o r y 
i n t e r e s t ' i n h i s p e r s o n a l p r o p e r t y . I d . a t 81-82, 
718 A.2d a t 2 67. The C o u r t c o n c l u d e d t h a t t h e 
d e f e n d a n t had abandoned h i s e x p e c t a t i o n o f p r i v a c y 
i n t h e d r u g s by h a n d i n g them t o t h e d r u g p u r c h a s e r 
and t h a t he had no l e g i t i m a t e e x p e c t a t i o n o f p r i v a c y 
i n t h a t i n d i v i d u a l ' s mouth. I t a l s o r e f u s e d t o 
g r a n t t h e d e f e n d a n t d e r i v a t i v e s t a n d i n g t o o b j e c t t o 
t h e s e a r c h o f t h e d r u g p u r c h a s e r ' s body u n d e r t h e 
P e n n s y l v a n i a C o n s t i t u t i o n . 

"... I n t h e p r e s e n t c a s e , we l i m i t o u r i n q u i r y 
t o a d e t e r m i n a t i o n o f w h e t h e r A p p e l l e e ' s e x p e c t a t i o n 
o f p r i v a c y i n t h e v i d e o s on t h e c o m p u t e r t h a t he 
r e l i n q u i s h e d t o C i r c u i t C i t y e m p l o y e e s f o r r e p a i r s 
was r e a s o n a b l e o r w h e t h e r he k n o w i n g l y e x p o s e d t h e 
c o m p u t e r ' s v i d e o f i l e s t o t h e p u b l i c s u c h t h a t he 
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v o l u n t a r i l y abandoned h i s p r i v a c y i n t e r e s t i n them. 
The t r i a l c o u r t f o u n d t h a t A p p e l l e e d i d r e t a i n a 
p r i v a c y i n t e r e s t i n t h e c o n t e n t s o f t h e c o m p u t e r , 
r e a s o n i n g t h a t he d i d n o t e x p e c t t h e c o m p u t e r ' s 
c o n t e n t s ' t o be p u b l i s h e d t o anyone o t h e r t h a n 
e m p l o y e e s o f C i r c u i t C i t y as n e eded t o c o m p l e t e t h e 
r e q u e s t e d i n s t a l l a t i o n . ' T r i a l C o u r t O p i n i o n , 
3/6/06, a t 7. I n r e a c h i n g t h i s c o n c l u s i o n , t h e 
t r i a l c o u r t n o t e d t h a t A p p e l l e e d i d n o t g i v e C i r c u i t 
C i t y e m p l o y e e s t h e r i g h t t o d e l e t e f i l e s , a c c e s s 
f i n a n c i a l i n f o r m a t i o n , o r a c c e s s h i s e - m a i l and so 
t h e r e b y d i d n o t l o s e ' a l l s u b j e c t i v e ' e x p e c t a t i o n o f 
p r i v a c y i n h i s c o m p u t e r . I d . a t 8. Thus, t h e t r i a l 
c o u r t f o u n d t h e s u b s e q u e n t s e i z u r e o f t h e c o m p u t e r 
t o be i l l e g a l . 

"The t r i a l c o u r t a n a l o g i z e d t h i s c a s e t o 
Commonwealth v. D a v i s , 743 A.2d 94 6 (Pa. S u p e r . 
1 9 9 9 ) , w h e r e i n we h e l d t h a t a t e n a n t d i d n o t 
r e l i n q u i s h h i s p r i v a c y i n t e r e s t i n an a p a r t m e n t 
m e r e l y b e c a u s e t h e l a n d l o r d had l i m i t e d a c c e s s 
r i g h t s t o t h e a p a r t m e n t and t h a t t h e l a n d l o r d c o u l d 
n o t , t h e r e f o r e , c o n s e n t t o a w a r r a n t l e s s s e a r c h o f 
t h e a p a r t m e n t . S i m i l a r l y , i n Commonwealth v. 
DeJohn, 486 Pa. 32 , 403 A.2d 1283 (1 97 9 ) , t h e 
Supreme C o u r t f o u n d t h a t u n d e r t h e P e n n s y l v a n i a 
C o n s t i t u t i o n , a p e r s o n r e t a i n s a p r i v a c y i n t e r e s t i n 
bank r e c o r d s , and f u r t h e r h e l d t h a t a bank c a n n o t 
s u b m i t t h e r e c o r d s t o t h e p o l i c e i n t h e a b s e n c e o f 
a s e a r c h w a r r a n t . The DeJohn d e c i s i o n was b a s e d 
p r i m a r i l y on t h e f a c t t h a t an i n d i v i d u a l ' s 
d i s c l o s u r e o f f i n a n c i a l r e c o r d s t o a bank was n o t 
e n t i r e l y v o l u n t a r y i n t h a t one c a n n o t p a r t i c i p a t e i n 
modern s o c i e t y w i t h o u t o b t a i n i n g a bank a c c o u n t . 
The DeJohn C o u r t a l s o o b s e r v e d t h a t a c u s t o m e r 
d i s c l o s e s h i s f i n a n c i a l r e c o r d s t o a bank f o r a 
l i m i t e d p u r p o s e , t o a i d i n c o n d u c t o f f i n a n c i a l 
a f f a i r s , and t h a t a c u s t o m e r ' s e x p e c t a t i o n o f 
p r i v a c y i s n o t d i m i n i s h e d m e r e l y b e c a u s e a bank 
m a i n t a i n s t h e r e c o r d s . 

" I n i t i a l l y , we must o b s e r v e t h a t t h e t r i a l c o u r t 
d i d n o t employ t h e p r o p e r l e g a l s t a n d a r d . F i r s t , 
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t h e c o u r t f o c u s e d on t h e i r r e l e v a n t q u e s t i o n o f 
w h e t h e r A p p e l l e e gave C i r c u i t C i t y e m p l o y e e s a c c e s s 
t o f i n a n c i a l r e c o r d s and e - m a i l f i l e s . These i t e m s 
were n o t s e a r c h e d ; what A p p e l l e e d i d n o t g i v e 
e m p l o y e e s p e r m i s s i o n t o do i s n o t t h e c o n s i d e r a t i o n . 
We must examine w h e t h e r he d i d g i v e a c c e s s o r 
k n o w i n g l y r i s k a c c e s s t o h i s v i d e o f i l e s , w h i c h were 
t h e i t e m s d i s c o v e r e d h e r e i n . F u r t h e r m o r e , c o n t r a r y 
t o t h e t r i a l c o u r t ' s c o n c l u s i o n , i f A p p e l l e e e x p o s e d 
t h e v i d e o c o n t e n t s o f h i s c o m p u t e r t o C i r c u i t C i t y 
e m p l o y e e s , he abandoned h i s p r i v a c y i n t e r e s t i n 
t h o s e c o m p u t e r c o n t e n t s b e c a u s e t h o s e e m p l o y e e s were 
members o f t h e p u b l i c . I f A p p e l l e e k n o w i n g l y 
p u b l i s h e d h i s c o m p u t e r v i d e o f i l e s t o members o f t h e 
p u b l i c , he had no r e a s o n a b l e e x p e c t a t i o n , u n d e r t h e 
a p p l i c a b l e l a w , t h a t t h e v i d e o f i l e s w o u l d n o t be 
d i s s e m i n a t e d t o o t h e r i n d i v i d u a l s , i n c l u d i n g p o l i c e . 

"As n o t e d , abandonment i s a q u e s t i o n o f i n t e n t 
and d e p e n d e n t upon a l l t h e a t t e n d a n t f a c t s and 
c i r c u m s t a n c e s . I n a c c o r d a n c e w i t h t h i s p e r t i n e n t 
s t a n d a r d , we t h e r e f o r e w i l l s c r u t i n i z e a l l t h e f a c t s 
and c i r c u m s t a n c e s t o d e t e r m i n e w h e t h e r A p p e l l e e 
r e t a i n e d a r e a s o n a b l e e x p e c t a t i o n o f p r i v a c y i n h i s 
v i d e o s . F i r s t , we o b s e r v e t h a t A p p e l l e e gave t h e 
e m p l o y e e s p e r m i s s i o n t o p e r f o r m c e r t a i n a c t i o n s 
r e l a t i v e t o h i s c o m p u t e r f i l e s . He r e q u e s t e d and 
c o n s e n t e d t o t h e i n s t a l l a t i o n o f a DVD d r i v e and was 
s p e c i f i c a l l y i n f o r m e d t h a t t h e d r i v e ' s o p e r a b i l i t y 
w o u l d be t e s t e d by C i r c u i t C i t y e m p l o y e e s . A p p e l l e e 
f a i l e d t o e i t h e r i n q u i r e as t o how t h e DVD d r i v e 
w o u l d be t e s t e d o r o t h e r w i s e r e s t r i c t t h e e m p l o y e e s ' 
a c c e s s t o h i s c o m p u t e r f i l e s f o r t h a t p u r p o s e . 
Thus, A p p e l l e e s h o u l d have been aware t h a t he f a c e d 
a r i s k o f e x p o s i n g t h e c o n t e n t s o f h i s i l l e g a l v i d e o 
f i l e s . C f . U n i t e d S t a t e s v. B a r t h , 26 F. Supp. 2d 
929 (W.D. Tex. 1998 ) ( c o m p u t e r owner d i d n o t l o s e 
r e a s o n a b l e e x p e c t a t i o n o f p r i v a c y i n c o m p u t e r f i l e s 
c o n t a i n e d i n s e a r c h e d h a r d d r i v e b e c a u s e owner gave 
r e p a i r m a n , a c o n f i d e n t i a l i n f o r m a n t , h a r d d r i v e f o r 
l i m i t e d p u r p o s e o f r e p a i r i n g p r o b l e m u n r e l a t e d t o 
f i l e s t h a t were s e a r c h e d ) . 
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"We a l s o f i n d i t c r i t i c a l t o o u r a n a l y s i s t h a t 

when t h e c h i l d p o r n o g r a p h y was d i s c o v e r e d , t h e 
C i r c u i t C i t y e m p l o y e e s were t e s t i n g t h e DVD d r i v e ' s 
o p e r a b i l i t y i n a c o m m e r c i a l l y - a c c e p t e d manner r a t h e r 
t h a n c o n d u c t i n g a s e a r c h f o r i l l i c i t i t e m s . C f . 
B a r t h , i d . A p p e l l e e i m p l i e s t h a t t h e DVD d r i v e 
s h o u l d have been t e s t e d by i n s e r t i n g and p l a y i n g a 
DVD. A p p e l l e e ' s b r i e f a t 3. N e v e r t h e l e s s , as 
n o t e d , A p p e l l e e d i d n o t a s k how t h e b u r n e r w o u l d be 
t e s t e d n o r d i d he p l a c e any r e s t r i c t i o n s r e g a r d i n g 
t h e manner o f t h a t p r o c e d u r e . As Mr. R i c h e r t ' s 
t e s t i m o n y i n d i c a t e d , t h e p l a y i n g o f v i d e o s a l r e a d y 
i n t h e c o m p u t e r was a manner o f e n s u r i n g t h a t t h e 
b u r n e r was f u n c t i o n i n g p r o p e r l y . Once t h e s e a r c h 
f o r v i d e o s was i n i t i a t e d , t h e l i s t o f A p p e l l e e ' s 
v i d e o s a p p e a r e d a u t o m a t i c a l l y on t h e c o m p u t e r 
s c r e e n . The employee t e s t i n g t h e b u r n e r was f r e e t o 
s e l e c t any v i d e o f o r t e s t i n g p u r p o s e s , as A p p e l l e e 
had n o t r e s t r i c t e d a c c e s s t o any f i l e s . T h e r e f o r e , 
Mr. R i c h e r t d i d n o t engage i n a f i s h i n g e x p e d i t i o n 
i n t h i s c a s e . 

"The f i n a l f a c t o r we u t i l i z e i s t h e v o l i t i o n a l 
n a t u r e o f A p p e l l e e ' s a c t i o n s . I n t h i s c a s e , 
A p p e l l e e removed t h e c o m p u t e r f r o m h i s home, t o o k 
t h e c o m p u t e r t o C i r c u i t C i t y , and l e f t i t t h e r e 
w i t h o u t e i t h e r r e m o v i n g t h e v i d e o s c o n t a i n i n g c h i l d 
p o r n o g r a p h y o r c h a n g i n g t h e t i t l e s o f t h e v i d e o s so 
t h a t t h e y d i d n o t a p p e a r t o have i l l e g a l c o n t e n t . 
C o n t r a r y t o t h e c i r c u m s t a n c e s i n DeJohn, s u p r a , 
where a p e r s o n has l i t t l e c h o i c e b u t t o r e t a i n bank 
a c c o u n t s i n o r d e r t o f u n c t i o n i n s o c i e t y , A p p e l l e e 
was n o t c o m p e l l e d t o t a k e t h i s p a r t i c u l a r c o m p u t e r 
c o n t a i n i n g c h i l d p o r n o g r a p h y t o t h e s t o r e i n t h e 
f i r s t i n s t a n c e , n o r was he f o r c e d t o l e a v e i t t h e r e 
a f t e r b e i n g i n f o r m e d t h a t t h e b u r n e r ' s o p e r a b i l i t y 
w o u l d be c h e c k e d . A p p e l l e e was aware o f t h e c h i l d 
p o r n o g r a p h y and c o u l d have e l e c t e d t o l e a v e t h e 
s t o r e w i t h t h e c o m p u t e r r a t h e r t h a n r i s k d i s c o v e r y 
o f t h e p o r n o g r a p h i c f i l e s . 

" T h i s s c e n a r i o a l s o s t a n d s i n c o n t r a s t w i t h t h e 
l a n d l o r d c a s e r e l i e d upon by t h e t r i a l c o u r t . 
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A l t h o u g h l a n d l o r d s r o u t i n e l y r e t a i n t h e r i g h t t o 
i n s p e c t t h e i r p r e m i s e s upon n o t i c e , p e o p l e s t i l l 
r e t a i n a p r i v a c y e x p e c t a t i o n i n t h e i r home d e s p i t e 
i t s s t a t u s as r e n t a l p r o p e r t y . H e r e , however, we 
f i n d t h a t u n d e r t h e f a c t s and c i r c u m s t a n c e s 
p r e s e n t e d , A p p e l l e e k n o w i n g l y e x p o s e d t o t h e p u b l i c , 
t h e C i r c u i t C i t y e m p l o y e e s , t h e c o n t e n t s o f h i s 
v i d e o f i l e s . I t i s c l e a r t h a t C i r c u i t C i t y 
e m p l o y e e s were members o f t h e p u b l i c ; h e n c e , i f 
A p p e l l e e k n o w i n g l y e x p o s e d t h e c o n t e n t s o f h i s v i d e o 
f i l e s t o them, as members o f t h e p u b l i c , he no 
l o n g e r r e t a i n e d an e x p e c t a t i o n o f p r i v a c y i n t h o s e 
v i d e o s n o r c o u l d he e x p e c t t h a t t h e y w o u l d n o t be 
d i s t r i b u t e d t o o t h e r p e o p l e , i n c l u d i n g p o l i c e . 

"... As n o t e d , t h e t r i a l c o u r t o v e r l o o k e d t h e 
a t t e n d a n t f a c t s and c i r c u m s t a n c e s i n t h i s c a s e and 
i m p r o p e r l y f o c u s e d upon what a c c e s s r i g h t s A p p e l l e e 
had n o t g r a n t e d t o t h e C i r c u i t C i t y e m p l o y e e s . 
W h i l e t h e t r i a l c o u r t may o r may n o t be c o r r e c t t h a t 
A p p e l l e e r e t a i n e d a p r i v a c y i n t e r e s t i n o t h e r 
c o m p u t e r f i l e s , s u c h as e - m a i l o r f i n a n c i a l r e c o r d s , 
he d i d n o t r e t a i n a p r i v a c y i n t e r e s t i n h i s v i d e o s 
u n d e r t h e f a c t s and c i r c u m s t a n c e s h e r e i n . 

"... S i n c e A p p e l l e e abandoned h i s p r i v a c y 
i n t e r e s t i n t h e v i d e o s c o n t a i n e d i n t h e c o m p u t e r , he 
c a n n o t o b j e c t t o t h e s u b s e q u e n t v i e w i n g o f t h e v i d e o 
l i s t and f i l e by p o l i c e . As n o t e d , o u r d e c i s i o n i s 
f i r m l y r o o t e d i n c u r r e n t P e n n s y l v a n i a a u t h o r i t y ; we 
t h e r e f o r e r e j e c t A p p e l l e e ' s i n d e p e n d e n t r e l i a n c e on 
t h e P e n n s y l v a n i a C o n s t i t u t i o n t o p r o t e s t t h e p o l i c e 
a c t i o n s i n t h i s c a s e . 

"... Our r e s u l t i n t h i s c a s e i s c o n s i s t e n t w i t h 
t h e w e i g h t o f a u t h o r i t y i n t h i s a r e a . I f a p e r s o n i s 
aware o f , o r f r e e l y g r a n t s t o a t h i r d p a r t y , 
p o t e n t i a l a c c e s s t o h i s c o m p u t e r c o n t e n t s , he has 
k n o w i n g l y e x p o s e d t h e c o n t e n t s o f h i s c o m p u t e r t o 
t h e p u b l i c and has l o s t any r e a s o n a b l e e x p e c t a t i o n 
o f p r i v a c y i n t h o s e c o n t e n t s . E.g. U n i t e d S t a t e s v.  
Simons, 206 F.3d 392 ( 4 t h C i r . 2000) (where employee 
was i n f o r m e d t h a t h i s w o r k - r e l a t e d i n t e r n e t a c t i v i t y 
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w o u l d be s c r u t i n i z e d by e m p l o y e r , he had no 
l e g i t i m a t e e x p e c t a t i o n o f p r i v a c y i n f r u i t s o f h i s 
i n t e r n e t a c t i v i t y as he k n o w i n g l y e x p o s e d s u c h 
a c t i v i t y t o p u b l i c ) ; U n i t e d S t a t e s v. K i n g , [(No. 
2:05CR301-WHA, Nov. 28, 2006)] (M.D. A l a . 200 6) [ n o t 
r e p o r t e d i n F.Supp.2d)] ( d e f e n d a n t k n o w i n g l y e x p o s e d 
p e r s o n a l f i l e s t o p u b l i c u n d e r K a t z by l i n k i n g t o 
n e t w o r k a f t e r b e i n g i n f o r m e d t h a t p e r s o n a l f i l e s 
c o u l d and w o u l d be s e a r c h e d u s i n g n e t w o r k even 
t h o u g h d e f e n d a n t a t t e m p t e d t o p r o t e c t f i l e s f r o m 
n e t w o r k s e a r c h ) ; Lown v. S t a t e , 172 S.W.3d 753 (Tex. 
App. 2005) ( d e f e n d a n t d i d n o t have r e a s o n a b l e 
e x p e c t a t i o n o f p r i v a c y i n f i l e s on work c o m p u t e r 
w h i c h were b a c k e d up a t r e q u e s t o f p e o p l e i n 
a u t h o r i t y a t d e f e n d a n t ' s company)." 

( F o o t n o t e s o m i t t e d . ) 

S i m i l a r l y , i n t h i s c a s e , M e l t o n v o l u n t a r i l y t o o k h i s 

c o m p u t e r t o t h e B e s t Buy s t o r e and t u r n e d i t o v e r t o members 

of t h e Geek Squad. A l s o , t h e S t a t e p r e s e n t e d e v i d e n c e t h a t 

i n d i c a t e d t h a t M e l t o n knew a b o u t t h e e x i s t e n c e o f t h e c h i l d 

p o r n o g r a p h y on t h e c o m p u t e r . F u r t h e r , Woods t e s t i f i e d t h a t he 

f o u n d v i r u s e s and s o f t w a r e on t h e c o m p u t e r and t h a t M e l t o n 

a g r e e d t o members o f t h e Geek Squad r e m o v i n g t h e v i r u s e s and 

s p y w a r e . The r e c o r d does n o t i n d i c a t e t h a t M e l t o n p l a c e d any 

l i m i t a t i o n s on t h e Geek Squad's a c c e s s t o t h e c o m p u t e r , 

i n q u i r e d as t o how t h e v i r u s e s and spyware w o u l d be removed, 

o r i n q u i r e d as t o w h e t h e r any i n d i v i d u a l f i l e s w o u l d be 

a c c e s s e d . A d d i t i o n a l l y , M e l t o n had n o t d e l e t e d t h o s e s p e c i f i c 

f i l e s b e f o r e he t u r n e d t h e c o m p u t e r o v e r t o members o f t h e 
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Geek Squad. F i n a l l y , M e l t o n d i d n o t make any a t t e m p t t o p u t 

a p a s s w o r d l o c k on any o f t h e i n d i v i d u a l f i l e s c o n t a i n i n g 

c h i l d p o r n o g r a p h y . See S i g n o r e l l i v. S t a t e , (No. 09-06-450 

CR, J a n . 16, 2008) (Tex. C t . App. -- Beaumont 2007) ( n o t 

r e p o r t e d i n S.W.3d) ( h o l d i n g t h a t , " [ b ] y f a i l i n g t o r e s t r i c t 

t h e r e p a i r m a n ' s a c c e s s t o t h e f i l e s o r f o l d e r s a t i s s u e and by 

f a i l i n g t o p a s s w o r d - p r o t e c t them, S i g n o r e l l i assumed t h e r i s k 

t h a t t h e r e p a i r m a n w o u l d a c c e s s them i n t h e g e n e r a l c o u r s e o f 

r e p a i r s " ) . B a s e d on t h e s p e c i f i c f a c t s o f t h i s c a s e , M e l t o n 

r e l i n q u i s h e d any r e a s o n a b l e e x p e c t a t i o n o f p r i v a c y i n t h e 

f i l e s c o n t a i n i n g c h i l d p o r n o g r a p h y when he e x p o s e d t h e members 

o f t h e Geek Squad t o t h o s e f i l e s . B e c a u s e he d i d n o t r e t a i n 

a p r i v a c y i n t e r e s t i n t h o s e f i l e s , t h e o f f i c e r s d i d n o t 

v i o l a t e F o u r t h Amendment p r i n c i p l e s when t h e y v i e w e d t h e 

c o n t e n t s o f any o f t h o s e f i l e s , r e g a r d l e s s o f w h e t h e r t h e 

o f f i c e r s e x c e e d e d t h e s c o p e o f t h e s e a r c h c o n d u c t e d by members 

o f t h e Geek Squad. 

Even i f we were t o f i n d t h a t M e l t o n d i d n o t r e l i n q u i s h 

a l l e x p e c t a t i o n s o f p r i v a c y by m e r e l y t u r n i n g t h e c o m p u t e r 

o v e r t o members o f t h e Geek Squad, we n e x t d e t e r m i n e w h e t h e r 

any e x p e c t a t i o n o f p r i v a c y he r e t a i n e d i n t h e f i l e s was an 

e x p e c t a t i o n t h a t s o c i e t y i s p r e p a r e d t o c o n s i d e r r e a s o n a b l e . 
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I n t h i s c a s e , l a w e n f o r c e m e n t o f f i c e r s had been c o n t a c t e d by 

B e s t Buy e m p l o y e e s r e g a r d i n g c h i l d p o r n o g r a p h y on M e l t o n ' s 

c o m p u t e r . When t h e o f f i c e r s f i r s t a r r i v e d a t t h e s t o r e , 

e m p l o y e e s o f B e s t Buy showed them t h e f i l e n a m e s o f t h e 

q u e s t i o n a b l e f i l e s . Those f i l e n a m e s were e x t r e m e l y e x p l i c i t 

and were h i g h l y s u g g e s t i v e o f c h i l d p o r n o g r a p h y . A l s o , 

S e l l e r s t e s t i f i e d a b o u t some t e r m s t h a t a r e commonly u s e d when 

s e a r c h i n g f o r c h i l d p o r n o g r a p h y , a n d we n o t e t h a t some o f 

t h o s e t e r m s were c o n t a i n e d i n some o f t h e f i l e n a m e s on 

M e l t o n ' s c o m p u t e r . I t i s u n d i s p u t e d t h a t t h e o f f i c e r s were 

p r o p e r l y i n t h e p r e s e n c e o f t h e c o m p u t e r a t t h a t t i m e and t h a t 

t h e o f f i c e r s were p r o p e r l y l o o k i n g a t t h e f i l e n a m e s f o u n d b y 

B e s t Buy e m p l o y e e s . T h e r e f o r e , t h e q u e s t i o n i n t h i s c a s e i s 

n o t w h e t h e r s o c i e t y w o u l d g e n e r a l l y f i n d an e x p e c t a t i o n o f 

p r i v a c y i n c o m p u t e r f i l e s t o be r e a s o n a b l e . R a t h e r , t h e 

q u e s t i o n i s w h e t h e r , a t t h e t i m e l a w e n f o r c e m e n t o f f i c e r s were 

a t t h e B e s t B u y s t o r e , an e x p e c t a t i o n o f p r i v a c y i n f i l e s w i t h 

e x p l i c i t names t h a t s u g g e s t e d t h a t t h e y c o n t a i n e d c h i l d 

p o r n o g r a p h y was an e x p e c t a t i o n t h a t s o c i e t y i s p r e p a r e d t o 

c o n s i d e r r e a s o n a b l e . 
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I n U n i t e d S t a t e s v. J a c o b s e n , 466 U.S. 109, 122-23, 113 

104 S. C t . 1652, 1661-62 ( 1 9 8 3 ) , t h e U n i t e d S t a t e s Supreme 

C o u r t a d d r e s s e d a s i m i l a r i s s u e as f o l l o w s : 

"The q u e s t i o n r e m a i n s w h e t h e r t h e a d d i t i o n a l 
i n t r u s i o n o c c a s i o n e d b y t h e f i e l d t e s t , w h i c h h a d 
n o t b e e n c o n d u c t e d b y t h e F e d e r a l E x p r e s s a g e n t s and 
t h e r e f o r e e x c e e d e d t h e s c o p e o f t h e p r i v a t e s e a r c h , 
was an u n l a w f u l ' s e a r c h ' o r ' s e i z u r e ' w i t h i n t h e 
m e a n i n g o f t h e F o u r t h Amendment. 

"The f i e l d t e s t a t i s s u e c o u l d d i s c l o s e o n l y one 
f a c t p r e v i o u s l y unknown t o t h e a g e n t -- w h e t h e r o r 
n o t a s u s p i c i o u s w h i t e powder was c o c a i n e . I t c o u l d 
t e l l h i m n o t h i n g more, n o t e v e n w h e t h e r t h e 
s u b s t a n c e was s u g a r o r t a l c u m powder. We must f i r s t 
d e t e r m i n e w h e t h e r t h i s c a n be c o n s i d e r e d a ' s e a r c h ' 
s u b j e c t t o t h e F o u r t h Amendment -- d i d i t i n f r i n g e 
an e x p e c t a t i o n o f p r i v a c y t h a t s o c i e t y i s p r e p a r e d 
t o c o n s i d e r r e a s o n a b l e ? 

"The c o n c e p t o f an i n t e r e s t i n p r i v a c y t h a t 
s o c i e t y i s p r e p a r e d t o r e c o g n i z e as r e a s o n a b l e i s , 
by i t s v e r y n a t u r e , c r i t i c a l l y d i f f e r e n t f r o m t h e 
mere e x p e c t a t i o n , however w e l l j u s t i f i e d , t h a t 
c e r t a i n f a c t s w i l l n o t come t o t h e a t t e n t i o n o f t h e 
a u t h o r i t i e s . I n d e e d , t h i s d i s t i n c t i o n u n d e r l i e s t h e 
r u l e t h a t G overnment may u t i l i z e i n f o r m a t i o n 
v o l u n t a r i l y d i s c l o s e d t o a g o v e r n m e n t a l i n f o r m a n t , 
d e s p i t e t h e c r i m i n a l ' s r e a s o n a b l e e x p e c t a t i o n t h a t 
h i s a s s o c i a t e s w o u l d n o t d i s c l o s e c o n f i d e n t i a l 
i n f o r m a t i o n t o t h e a u t h o r i t i e s . See U n i t e d S t a t e s  
v. W h i t e , 401 U.S. 745, 751-752, 91 S. C t . 1122, 
1125-1126, 28 L. Ed. 2d 453 (1971) ( p l u r a l i t y 
o p i n i o n ) . 

"A c h e m i c a l t e s t t h a t m e r e l y d i s c l o s e s w h e t h e r 
o r n o t a p a r t i c u l a r s u b s t a n c e i s c o c a i n e does n o t 
c ompromise any l e g i t i m a t e i n t e r e s t i n p r i v a c y . T h i s 
c o n c l u s i o n i s n o t d e p e n d e n t on t h e r e s u l t o f any 
p a r t i c u l a r t e s t . I t i s p r o b a b l y s a f e t o assume t h a t 
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v i r t u a l l y a l l o f t h e t e s t s c o n d u c t e d u n d e r 
c i r c u m s t a n c e s c o m p a r a b l e t o t h o s e d i s c l o s e d by t h i s 
r e c o r d w o u l d r e s u l t i n a p o s i t i v e f i n d i n g ; i n s u c h 
c a s e s , no l e g i t i m a t e i n t e r e s t h as been c o m p r o m i s e d . 
B u t e v e n i f t h e r e s u l t s a r e n e g a t i v e -- m e r e l y 
d i s c l o s i n g t h a t t h e s u b s t a n c e i s s o m e t h i n g o t h e r 
t h a n c o c a i n e -- s u c h a r e s u l t r e v e a l s n o t h i n g o f 
s p e c i a l i n t e r e s t . C o n g r e s s has d e c i d e d -- and t h e r e 
i s no q u e s t i o n a b o u t i t s power t o do so -- t o t r e a t 
t h e i n t e r e s t i n ' p r i v a t e l y ' p o s s e s s i n g c o c a i n e as 
i l l e g i t i m a t e ; t h u s g o v e r n m e n t a l c o n d u c t t h a t c a n 
r e v e a l w h e t h e r a s u b s t a n c e i s c o c a i n e , and no o t h e r 
a r g u a b l y ' p r i v a t e ' f a c t , c o m p r o m i s e s no l e g i t i m a t e 
p r i v a c y i n t e r e s t . " 

I n t h i s c a s e , a f t e r b e i n g c o n t a c t e d by Geek Squad 

e m p l o y e e s and v i e w i n g f i l e n a m e s t h a t a p p e a r e d t o i n d i c a t e t h a t 

t h e f i l e s c o n t a i n e d c h i l d p o r n o g r a p h y , t h e o f f i c e r s o p e n e d t h e 

f i l e o r f i l e s i n q u e s t i o n t o d e t e r m i n e w h e t h e r t h e y a c t u a l l y 

c o n t a i n e d c h i l d p o r n o g r a p h y . A p e r s o n does n o t have a 

c o n s t i t u t i o n a l r i g h t t o p o s s e s s c h i l d p o r n o g r a p h y i n h i s home. 

See P e r r y v. S t a t e , 568 So. 2d 339 ( A l a . C r i m . App. 1990) . 

A l s o , i n Ex p a r t e F e l t o n , 526 So. 2d 638 ( A l a . 1 9 8 8 ) , t h e 

A l a b a m a Supreme C o u r t r e j e c t e d a c h a l l e n g e t o t h e 

c o n s t i t u t i o n a l i t y o f A l a b a m a ' s C h i l d P o r n o g r a p h y S t a t u t e , § 

13A-12-192, A l a . Code 1975, s t a t i n g : 

"As p o i n t e d o u t i n t h e o p i n i o n o f t h e C o u r t o f 
C r i m i n a l A p p e a l s , t h e Supreme C o u r t o f O h i o , i n 
S t a t e v. Meadows, 28 O h i o S t . 3 d 43, 503 N.E.2d 697 
( 1 9 8 6 ) , was c o n f r o n t e d w i t h t h e same i s s u e p r e s e n t e d 
h e r e ; t h a t c o u r t h e l d t h a t an O h i o s t a t u t e , w h i c h 
c r i m i n a l i z e d t h e k n o w i n g , p r i v a t e p o s s e s s i o n o f 
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m a t e r i a l s t h a t showed a m i n o r p a r t i c i p a t i n g o r 
e n g a g i n g i n s e x u a l a c t i v i t y , m a s t u r b a t i o n , o r 
b e s t i a l i t y , d i d n o t v i o l a t e t h e F i r s t Amendment t o 
t h e C o n s t i t u t i o n o f t h e U n i t e d S t a t e s , as made 
a p p l i c a b l e t o t h e s t a t e s by r e a s o n o f t h e F o u r t e e n t h 
Amendment. 

" I n Meadows, C h i e f J u s t i c e C e l e b r e z z e , w r i t i n g 
f o r a m a j o r i t y o f t h e C o u r t , s t a t e d : 

"'To a i d i n o u r u n d e r s t a n d i n g o f t h e 
s t a t e ' s i m p e t u s f o r t h e e r a d i c a t i o n o f 
c h i l d p o r n o g r a p h y t h r o u g h t h e b a n n i n g o f 
i t s p o s s e s s i o n , as w e l l as t h e c o m p e t i n g 
i n t e r e s t s i n v o l v e d , we t u r n t o t h e more 
r e c e n t Supreme C o u r t p r o n o u n c e m e n t i n New  
Y o r k v. F e r b e r ( 1 9 8 2 ) , 458 U.S. 747, 102 S. 
C t . 3348, 73 L. Ed. 2d 1113. A g a i n s t a 
b a c k d r o p o f p u b l i c i n d i g n a t i o n o v e r t h e 
p r o l i f e r a t i o n o f c h i l d p o r n o g r a p h y , t h e 
F e r b e r c o u r t d e f i n e d a new c a t e g o r y o f 
u n p r o t e c t e d s p e e c h . I n c o n t r a s t t o 
S t a n l e y , F e r b e r d e a l t s p e c i f i c a l l y w i t h 
c h i l d p o r n o g r a p h y , n o t o b s c e n i t y i n v o l v i n g 
o n l y a d u l t s , a n d u p h e l d t h e 
c o n s t i t u t i o n a l i t y o f a c r i m i n a l s t a t u t e 
o u t l a w i n g t h e p r o m o t i o n o f s e x u a l 
p e r f o r m a n c e s by m i n o r s t h r o u g h t h e 
d i s t r i b u t i o n o f m a t e r i a l d e p i c t i n g s u c h 
p e r f o r m a n c e s . As s u c h , " t h e C o u r t 
u n a n i m o u s l y u p h e l d a New Y o r k c r i m i n a l 
s t a t u t e t h a t bans t h e d i s t r i b u t i o n o f 
n o n o b s c e n e m a t e r i a l d e p i c t i n g s e x u a l 
c o n d u c t by c h i l d r e n . " The d e c i s i o n 
e s s e n t i a l l y h o l d s t h a t s t a t e s c a n 
c o n s t i t u t i o n a l l y d e f i n e t h e v i s u a l 
d e p i c t i o n o f s e x u a l c o n d u c t by c h i l d r e n as 
o b s c e n i t y w i t h o u t h a v i n g t o s a t i s f y t h e 
t h r e s h o l d c o n s t i t u t i o n a l t e s t f o r 
d e t e r m i n i n g w h e t h e r t h e m a t e r i a l i s 
o b s c e n e . The c o u r t r u l e d t h a t t h e s t a t e ' s 
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" c o m p e l l i n g " i n t e r e s t i n e l i m i n a t i n g c h i l d 
p o r n o g r a p h y was s u f f i c i e n t l y g r e a t t o a l l o w 
t h e s t a t e s t o b y p a s s t h e t e s t f o r a d u l t 
o b s c e n i t y s t a t e d i n M i l l e r v. C a l i f o r n i a 
( 1 9 7 3 ) , 413 U.S. 15, 93 S. C t . 2607, 37 L. 
Ed. 2d 419. H e n c e f o r t h , s t a t e s may 
a u t o m a t i c a l l y d e c l a r e s u c h v i s u a l 
d e p i c t i o n s o f s e x u a l c o n d u c t by m i n o r s t o 
be o b s c e n e and, as s u c h , u n p r o t e c t e d by t h e 
F i r s t Amendment. The F e r b e r c o u r t d i d n o t 
c o n s i d e r t h e p r o p r i e t y o f s t a t e c r i m i n a l 
s a n c t i o n s c o n c e r n i n g t h e f i n a l s t a g e o f t h e 
c h i l d p o r n o g r a p h y c y c l e , i . e . , p r i v a t e 
p o s s e s s i o n . N e v e r t h e l e s s , t h e d e c i s i o n 
does t o u c h on t h e c o m p e t i n g i n t e r e s t s 
i n v o l v e d i n t h i s c a s e , [and] t h e c o u r t ' s 
d i s c u s s i o n o f t h e s t a t e ' s g o a l s i s 
i n s t r u c t i v e . I n r e c o g n i z i n g New Y o r k ' s 
" c o m p e l l i n g " i n t e r e s t o f s a f e g u a r d i n g t h e 
p h y s i c a l and m e n t a l w e l l - b e i n g o f i t s 
c h i l d r e n , t h e c o u r t e x p l a i n e d t h a t " [ t ] h e 
p r e v e n t i o n o f s e x u a l e x p l o i t a t i o n and abuse 
o f c h i l d r e n c o n s t i t u t e s a g o v e r n m e n t 
o b j e c t i v e o f s u r p a s s i n g i m p o r t a n c e . " I d . 
458 U.S. a t 757, 102 S. C t . a t 3355. 

" ' I n t h i s v e i n , t h e F e r b e r c o u r t s e t 
f o r t h a number o f i m p o r t a n t and l e g i t i m a t e 
s t a t e o b j e c t i v e s a c c o m p l i s h e d by t h e 
e r a d i c a t i o n o f c h i l d p o r n o g r a p h y . F o r 
i n s t a n c e , t h e c o u r t o b s e r v e d t h a t " [ t ] h e 
l e g i s l a t i v e j u d g m e n t , as w e l l as t h e 
j u d g ment f o u n d i n t h e r e l e v a n t l i t e r a t u r e , 
i s t h a t t h e u s e o f c h i l d r e n as s u b j e c t s o f 
p o r n o g r a p h i c m a t e r i a l s i s h a r m f u l t o t h e 
p h y s i o l o g i c a l , e m o t i o n a l and m e n t a l h e a l t h 
o f t h e c h i l d . " I d . a t 758, 102 S. C t . a t 
3355. The F e r b e r c o u r t f o u n d t h a t t h e 
e x i s t e n c e o f p h o t o g r a p h s " d e p i c t i n g s e x u a l 
a c t i v i t y by j u v e n i l e s i s i n t r i n s i c a l l y 
r e l a t e d t o t h e s e x u a l abuse o f c h i l d r e n i n 
a t l e a s t two ways. F i r s t , t h e m a t e r i a l s 
p r o d u c e d a r e a p e r m a n e n t r e c o r d o f t h e 
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c h i l d r e n ' s p a r t i c i p a t i o n and t h e harm t o 
t h e c h i l d i s e x a c e r b a t e d by t h e i r 
c i r c u l a t i o n . S e c o n d , t h e d i s t r i b u t i o n 
n e t w o r k f o r c h i l d p o r n o g r a p h y must be 
c l o s e d i f t h e p r o d u c t i o n o f m a t e r i a l w h i c h 
r e q u i r e s t h e s e x u a l e x p l o i t a t i o n o f 
c h i l d r e n i s t o be e f f e c t i v e l y c o n t r o l l e d . " 
I d . a t 759, 102 S. C t . a t 3355. 

"'The c o u r t a l s o d i s c e r n e d t h a t s t a t e 
e f f o r t s d i r e c t e d a t t h e b a n n i n g o f 
p r o d u c t i o n w o u l d n o t a d e q u a t e l y s o l v e t h e 
d i l e m m a . The h i d d e n r e a l i t y o f t h e c h i l d 
p o r n o g r a p h y i n d u s t r y makes i t " d i f f i c u l t , 
i f n o t i m p o s s i b l e , t o h a l t t h e e x p l o i t a t i o n 
o f c h i l d r e n by p u r s u i n g o n l y t h o s e who 
p r o d u c e I d . a t 759-760, 102 S. C t . 
a t 3356. I n t h i s r e g a r d , we n o t e t h a t t h e 
p o s s e s s o r ' s d e s i r e t o m a i n t a i n d e p i c t i o n s 
o f c h i l d a buse a l s o " p r o v i d e [ s ] an e c o n o m i c 
m o t i v e f o r and ... [ i s ] t h u s an i n t e g r a l 
p a r t o f t h e p r o d u c t i o n o f s u c h m a t e r i a l s , 
an a c t i v i t y i l l e g a l t h r o u g h o u t t h e N a t i o n . " 
I d . a t 761, 102 S. C t . a t 3356. A 
f l o u r i s h i n g home m a r k e t f o r s u c h a b u s i v e 
m a t e r i a l s w i l l h e l p g u a r a n t e e t h a t t h e r e 
w i l l be a d d i t i o n a l v i c t i m i z a t i o n o f 
c h i l d r e n . C f . i d . a t 761-762, f n . 13, 102 
S. C t . a t 3357, n. 13. 

" ' A g a i n s t t h e s e s u b s t a n t i a l o v e r r i d i n g 
i n t e r e s t s we b e l i e v e t h a t , l i k e t h e 
p r o m o t i o n s t a g e o f t h e c h i l d p o r n o g r a p h y 
c y c l e a d d r e s s e d i n F e r b e r , t h e v a l u e o f 
p e r m i t t i n g p o s s e s s i o n o f " p h o t o g r a p h i c 
r e p r o d u c t i o n s o f c h i l d r e n e n g a g e d i n l e w d 
s e x u a l c o n d u c t i s e x c e e d i n g l y modest, i f 
n o t de m i n i m i s . " I d . a t 762, 102 S. C t . a t 
3357. 

" ' U n l i k e t h e o b s c e n e m a t e r i a l s 
c o n s i d e r e d i n S t a n l e y , M i l l e r , e t a l . , 
c h i l d p o r n o g r a p h y i n v o l v e s , by i t s n a t u r e , 
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t h e p h y s i c a l , m e n t a l and s e x u a l a b u s e , 
s e d u c t i o n a n d h a r m f u l e x p l o i t a t i o n o f 
c h i l d r e n . The d e p i c t i o n s o u g h t t o be 
b a n n e d by t h e s t a t e a r e b u t 
m e m o r i a l i z a t i o n s o f c r u e l m i s t r e a t m e n t and 
u n l a w f u l c o n d u c t . A d d i t i o n a l l y , s u c h 
m a t e r i a l w o u l d c o n t i n u e t o e x p l o i t and 
v i c t i m i z e t h e c h i l d r e n shown by h a u n t i n g 
them i n t h e f u t u r e . F e r b e r a t 759, f n . 10, 
102 S. C t . a t 3355, f n . 10. We b e l i e v e t h e 
i n t e r e s t o f t h e s t a t e i n p r o t e c t i n g t h e 
p r i v a c y , h e a l t h , e m o t i o n a l w e l f a r e and 
w e l l - r o u n d e d g r o w t h o f i t s young c i t i z e n s , 
t o g e t h e r w i t h i t s u n d e n i a b l e i n t e r e s t o f 
s a f e g u a r d i n g t h e f u t u r e o f s o c i e t y as a 
w h o l e , c o m p r i s e e x a c t l y t h e t y p e o f 
" c o m p e l l i n g r e a s o n s " j u s t i f y i n g a " v e r y 
l i m i t e d " F i r s t Amendment i n t r u s i o n 
e n v i s i o n e d by t h e S t a n l e y c o u r t . A t t h e 
same t i m e , t h e c o s t t o t h e i n d i v i d u a l 
p o s s e s s o r ' s r i g h t o f f r e e s p e e c h , p r i v a c y 
and t h o u g h t , c a u s e d by t h e s t a t e ' s b a n n i n g 
o f v i s u a l mementos f r o m an e p i s o d e o f 
s e x u a l a b u s e o f a c h i l d , i s s l i g h t . 
M o r e o v e r , t h e c o n t e n t v a l u e o f s u c h 
m a t e r i a l i s t r i f l i n g a n d a l t e r n a t i v e means 
o f s i m u l a t i o n e x i s t . ' 

" B a s e d upon t h e r e a s o n i n g i n Meadows, we a r e o f 
t h e o p i n i o n t h a t t h e j u dgment o f t h e c o u r t o f 
C r i m i n a l A p p e a l s i s due t o be a f f i r m e d . The s t a t e ' s 
i n t e r e s t i n p r o t e c t i n g t h e p r i v a c y , h e a l t h , 
e m o t i o n a l w e l f a r e , and w e l l - r o u n d e d g r o w t h o f i t s 
c i t i z e n s who a r e 'under t h e age o f 17 y e a r s , ' § 
1 3 - 1 2 - 1 9 2 ( b ) , t o g e t h e r w i t h i t s i n t e r e s t i n 
s a f e g u a r d i n g t h e f u t u r e o f s o c i e t y as a w h o l e , a r e 
t h e t y p e o f ' c o m p e l l i n g r e a s o n s ' j u s t i f y i n g a 
' " v e r y l i m i t e d ' " F i r s t Amendment i n t r u s i o n 
e n v i s i o n e d by t h e S t a n l e y [v. G e o r g i a , 394 U.S. 557, 
89 S. C t . 1243, 22 L. Ed. 2d 542 ( 1 9 6 9 ) , ] C o u r t . ' 
[ S t a t e v.] Meadows[, 28 O h i o S t . 3d 43, 503 N.E.2d 
697 ( 1 9 8 6 ) ] . " 
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B a s e d on t h e p u r p o s e and g o a l s u n d e r l y i n g t h e s t a t u t e s 

c r i m i n a l i z i n g t h e p o s s e s s i o n o f c h i l d p o r n o g r a p h y , i t i s c l e a r 

t h a t , a t t h e p o i n t when o f f i c e r s were l o o k i n g a t t h e f i l e n a m e s 

on t h e c o m p u t e r , any e x p e c t a t i o n o f p r i v a c y i n f i l e s t h a t h a d 

names t h a t were h i g h l y s u g g e s t i v e o f c h i l d p o r n o g r a p h y was n o t 

an e x p e c t a t i o n t h a t s o c i e t y i s p r e p a r e d t o r e c o g n i z e as 

r e a s o n a b l e . A l s o , S e l l e r s t e s t i f i e d t h a t , i f t h e f i l e s h a d 

c o n t a i n e d a d u l t p o r n o g r a p h y r a t h e r t h a n c h i l d p o r n o g r a p h y , 

t h e y w o u l d have c l o s e d t h e f i l e s a n d l e f t . T h e r e f o r e , any 

i n t r u s i o n i n t o p o t e n t i a l l y p r i v a t e m a t t e r s w o u l d have been 

l i m i t e d . B e c a u s e t h e r e was no e x p e c t a t i o n o f p r i v a c y t h a t 

s o c i e t y was p r e p a r e d t o r e c o g n i z e as r e a s o n a b l e a t t h e t i m e 

o f f i c e r s v i e w e d t h e names o f t h e f i l e s , o f f i c e r s d i d n o t 

v i o l a t e F o u r t h Amendment p r i n c i p l e s by v i e w i n g t h e c o n t e n t s o f 

any o f t h e f i l e s . 

F o r t h e s e r e a s o n s , t h e t r i a l c o u r t p r o p e r l y d e n i e d 

M e l t o n ' s m o t i o n t o s u p p r e s s . 

I I I . 

M e l t o n f u r t h e r a r g u e s t h a t t h e t r i a l c o u r t e r r o n e o u s l y 

g r a n t e d t h e S t a t e ' s m o t i o n t o amend t h e i n d i c t m e n t a g a i n s t 

him. The o r i g i n a l i n d i c t m e n t a l l e g e d t h a t he 
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" d i d k n o w i n g l y p o s s e s s o b s c e n e m a t t e r c o n t a i n i n g a 
v i s u a l r e p r o d u c t i o n o f a p e r s o n u n d e r t h e age o f 17 
y e a r s e n g a g e d i n an a c t o f s a d o - m a s o c h i s t i c a b u s e , 
s e x u a l i n t e r c o u r s e , s e x u a l e x c i t e m e n t , m a s t u r b a t i o n , 
g e n i t a l n u d i t y , o r o t h e r s e x u a l c o n d u c t , t o - w i t : 
numerous p i c t u r e s o f c h i l d r e n and numerous v i d e o s o f 
c h i l d r e n , i n v i o l a t i o n o f S e c t i o n 13A-12-192(b) o f 
t h e Code o f A l a b a m a , a g a i n s t t h e p e a c e and d i g n i t y 
o f t h e S t a t e o f A l a b a m a . " 

(C.R. 22.) B e f o r e t r i a l , t h e S t a t e f i l e d a m o t i o n t o amend 

t h e i n d i c t m e n t t o i n c l u d e t h e a l l e g a t i o n " t h a t t h e a l l e g e d 

c r i m e o f P o s s e s s i o n o f Obscene M a t t e r d i d o c c u r on o r a b o u t 

J u l y 21, 2004 t h r o u g h September 8, 2005." (C.R. 55.) The 

t r i a l c o u r t g r a n t e d t h e m o t i o n t o amend o v e r M e l t o n ' s 

o b j e c t i o n . 

"The c o u r t may p e r m i t a c h a r g e t o be amended w i t h o u t 
t h e d e f e n d a n t ' s c o n s e n t , a t any t i m e b e f o r e v e r d i c t 
o r f i n d i n g , i f no a d d i t i o n a l o r d i f f e r e n t o f f e n s e i s 
c h a r g e d and i f t h e s u b s t a n t i a l r i g h t s o f t h e 
d e f e n d a n t a r e n o t p r e j u d i c e d . " 

R u l e 1 3 . 5 ( a ) , A l a . R. C r i m . P. 

"'The e l e m e n t o f p r e j u d i c e t o t h e " s u b s t a n t i a l 
r i g h t s o f t h e d e f e n d a n t " i s u s u a l l y i n t e r p r e t e d as 
r e q u i r i n g some s h o w i n g o f s u r p r i s e w h i c h w i l l 
i n t e r f e r e w i t h t h e d e f e n d a n t ' s p r e s e n t a t i o n a t 
t r i a l . ' [2] L a F a v e & I s r a e l , C r i m i n a l P r o c e d u r e § 
19.2(g) a t 462 [ 1 9 3 4 ] . " 

Pace v. S t a t e , 652 So. 2d 321, 327 ( A l a . C r i m . App. 1 9 9 4 ) . 

I n t h i s c a s e , t h e amendment o f t h e i n d i c t m e n t d i d n o t 

r e s u l t i n an a d d i t i o n a l o r d i f f e r e n t o f f e n s e b e i n g c h a r g e d . 
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F u r t h e r , o t h e r t h a n g e n e r a l a l l e g a t i o n s , M e l t o n has n o t shown 

t h a t t h e amendment p r e j u d i c e d h i s s u b s t a n t i a l r i g h t s . 3 

T h e r e f o r e , he i s n o t e n t i t l e d t o r e l i e f as t o t h i s c l a i m . 

I V . 

F i n a l l y , M e l t o n a r g u e s t h a t t h e S t a t e d i d n o t p r e s e n t 

s u f f i c i e n t e v i d e n c e t o s u p p o r t h i s c o n v i c t i o n . A l t h o u g h he 

c o u c h e s h i s argument i n t e r m s o f t h e s u f f i c i e n c y o f t h e 

e v i d e n c e , h i s c o n t e n t i o n s a c t u a l l y a d d r e s s o n l y t h e w e i g h t o f 

t h e e v i d e n c e . 

" ' " [ T ] h e ' w e i g h t o f t h e e v i d e n c e ' r e f e r s t o 
'a d e t e r m i n a t i o n [by] t h e t r i e r o f f a c t 
t h a t a g r e a t e r amount o f c r e d i b l e e v i d e n c e 
s u p p o r t s one s i d e o f an i s s u e o r c a u s e t h a n 
t h e o t h e r . ' " T i b b s v. F l o r i d a , 457 U.S. 
[31] a t 37-38 [102 S. C t . [2211] a t 2216] 
[ 1 9 8 2 ] ( e m p h a s i s a d d e d ) . ' " 

Zumbado v. S t a t e , 615 So. 2d 1223, 1240 ( A l a . C r i m . App. 1993) 

( q u o t i n g J o h n s o n v. S t a t e , 555 So. 2d 818, 820 ( A l a . C r i m . 

App. 1 9 8 9 ) ) . 

3 A l t h o u g h M e l t o n makes a d d i t i o n a l a s s e r t i o n s i n h i s b r i e f 
t o t h i s c o u r t , " ' " [ t ] h i s c o u r t i s b o u nd by t h e r e c o r d and n o t 
by a l l e g a t i o n s o r a r g u m e n t s i n b r i e f r e c i t i n g m a t t e r s n o t 
d i s c l o s e d by t h e r e c o r d . " Moore v. S t a t e , 457 So. 2d 981, 989 
( A l a . C r . App. 1 9 8 4 ) , c e r t . d e n i e d , 470 U.S. 1053, 105 S. C t . 
1757, 84 L. Ed. 2d 820 ( 1 9 8 5 ) . ' G a r n e t t v. S t a t e , 555 So. 2d 
1153 ( A l a . C r i m . App. 1 9 8 9 ) . " S i m i l t o n v. S t a t e , 672 So. 2d 
1363, 1366 ( A l a . C r i m . App. 1995) . T h e r e f o r e , we w i l l n o t 
c o n s i d e r t h o s e a s s e r t i o n s . 
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"The i s s u e o f t h e w e i g h t o f t h e e v i d e n c e i s 

p r e s e r v e d by a m o t i o n f o r a new t r i a l , s t a t i n g ' t h a t 
t h e v e r d i c t i s c o n t r a r y t o l a w o r t h e w e i g h t o f t h e 
e v i d e n c e . ' See [ A l a . ] R. C r . P. 2 4 . 1 ( c ) ( 1 ) . " 

Zumbado, 615 So. 2d a t 1241. M e l t o n d i d n o t f i l e a m o t i o n f o r 

a new t r i a l c h a l l e n g i n g t h e w e i g h t o f t h e e v i d e n c e . 

T h e r e f o r e , h i s argument i s n o t p r o p e r l y b e f o r e t h i s c o u r t . 

F o r t h e a b o v e - s t a t e d r e a s o n s , we a f f i r m t h e t r i a l c o u r t ' s 

j u d g m e n t . 

AFFIRMED. 

W e l c h , Windom, K e l l u m , and M a i n , J J . , c o n c u r . 
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