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c a p i t a l b e c a u s e t h e murder was c o m m i t t e d d u r i n g t h e c o u r s e o f 

a r o b b e r y and a k i d n a p p i n g , see §§ 1 3 A - 5 - 4 0 ( a ) ( 2 ) and 13A-5-

4 0 ( a ) ( 1 ) , A l a . Code 1 975. By a v o t e o f 10-2, t h e j u r y 

recommended t h a t J e n k i n s be s e n t e n c e d t o d e a t h . The c i r c u i t 

c o u r t a c c e p t e d t h e j u r y ' s r e c o m m e n d a t i o n and s e n t e n c e d J e n k i n s 

t o d e a t h f o r h i s c a p i t a l - m u r d e r c o n v i c t i o n s . 

On F e b r u a r y 28, 1992, t h i s C o u r t a f f i r m e d J e n k i n s ' s 

c o n v i c t i o n s and s e n t e n c e . 1 See J e n k i n s v. S t a t e , 627 So. 2d 

1034 ( A l a . C r i m . App. 1 9 9 2 ) . On May 28, 1993, t h e Alabama 

Supreme C o u r t a f f i r m e d J e n k i n s ' s c a p i t a l - m u r d e r c o n v i c t i o n s 

and d e a t h s e n t e n c e . See Ex p a r t e J e n k i n s , 627 So. 2d 1054 

( A l a . 1 9 9 3 ) . On M a r c h 28, 1994, t h e U n i t e d S t a t e s Supreme 

C o u r t d e n i e d J e n k i n s ' s p e t i t i o n f o r a w r i t o f c e r t i o r a r i . See  

J e n k i n s v. A l a b a m a , 511 U.S. 1012 ( 1 9 9 4 ) . 

On May 26, 1995, J e n k i n s , t h r o u g h c o u n s e l , f i l e d h i s 

f i r s t R u l e 32 p e t i t i o n i n t h e S t . C l a i r C i r c u i t C o u r t i n w h i c h 

he r a i s e d numerous c l a i m s f o r r e l i e f . 2 On November 26, 1996, 

1 T h i s C o u r t ' s d e c i s i o n on d i r e c t a p p e a l p r o v i d e s a 
d e t a i l e d a c c o u n t o f t h e f a c t s o f J e n k i n s ' s c r i m e . J e n k i n s , 
627 So. 2d a t 1037-40. T h e r e f o r e , t h i s C o u r t w i l l n o t r e p e a t 
t h o s e f a c t s , many o f w h i c h a r e n o t r e l e v a n t t o t h e i s s u e s 
b e f o r e t h i s C o u r t . 

2 T h i s C o u r t has t a k e n j u d i c i a l n o t i c e o f a l l o f i t s 
r e c o r d s r e l a t i n g t o J e n k i n s ' s p r e v i o u s p r o c e e d i n g s , i n c l u d i n g , 
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J e n k i n s f i l e d an amendment t o h i s R u l e 32 p e t i t i o n i n w h i c h he 

a l l e g e d , among o t h e r t h i n g s , t h a t he was e n t i t l e d t o a new 

t r i a l b e c a u s e J u r o r L.V. f a i l e d t o d i s c l o s e d u r i n g v o i r d i r e 

t h a t h e r nephew and h i s w i f e had been m u r d e r e d . 3 ( 1 s t R. 32 

C. a t 257-59.) On December 10, 1996, t h e c i r c u i t c o u r t 

c o n d u c t e d t h e f i r s t day o f an e v i d e n t i a r y h e a r i n g on J e n k i n s ' s 

amended R u l e 32 p e t i t i o n and p o s t p o n e d t h e r e m a i n d e r o f t h e 

h e a r i n g u n t i l a l a t e r d a t e . On J a n u a r y 18, 1997, a f t e r t h e 

f i r s t day o f t h e e v i d e n t i a r y h e a r i n g b u t b e f o r e t h e two f i n a l 

d a y s o f t h e h e a r i n g , t h e S t a t e f i l e d a r e s p o n s e t o J e n k i n s ' s 

amended R u l e 32 p e t i t i o n i n w h i c h i t a s s e r t e d , among o t h e r 

t h i n g s , t h a t J e n k i n s ' s j u r o r - m i s c o n d u c t c l a i m was p r o c e d u r a l l y 

b a r r e d p u r s u a n t t o R u l e s 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , A l a . R. C r i m . 

P., b e c a u s e i t c o u l d have b e e n , b u t was n o t , r a i s e d a t t r i a l 

o r on d i r e c t a p p e a l . 4 T h e r e a f t e r , on J a n u a r y 20 and 21, 1997, 

b u t n o t l i m i t e d t o , t h e t r a n s c r i p t s o f J e n k i n s ' s d i r e c t a p p e a l 
and t h e t r a n s c r i p t s o f J e n k i n s ' s f i r s t R u l e 32 p r o c e e d i n g s . 
See H u l l v. S t a t e , 607 So. 2d 369, 371 ( A l a . C r i m . App. 1 9 9 2 ) . 

3The j u r o r - m i s c o n d u c t c l a i m r a i s e d i n J e n k i n s ' s f i r s t 
amended R u l e 32 p e t i t i o n i s t h e o n l y c l a i m r e l e v a n t t o h i s 
a p p e a l f r o m t h e d i s m i s s a l o f h i s s u c c e s s i v e R u l e 32 p e t i t i o n . 

4 I n h i s b r i e f t o t h i s C o u r t , J e n k i n s a s s e r t s t h a t : "The 
S t a t e f i l e d no r e s p o n s e t o Mr. J e n k i n s ' [ s ] amended p e t i t i o n 
p r i o r t o t h e c o n c l u s i o n o f t h e e v i d e n t i a r y h e a r i n g . A f t e r t h e 
h e a r i n g c o n c l u d e d , t h e S t a t e a r g u e d f o r t h e f i r s t t i m e t h a t 
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t h e c i r c u i t c o u r t c o n d u c t e d t h e r e m a i n d e r o f t h e e v i d e n t i a r y 

h e a r i n g , d u r i n g w h i c h J e n k i n s p r e s e n t e d t h e t e s t i m o n y o f one 

o f h i s two t r i a l a t t o r n e y s . 5 

On December 31, 1997, t h e c i r c u i t c o u r t i s s u e d a d e t a i l e d 

o r d e r d e n y i n g r e l i e f on t h e c l a i m s c o n t a i n e d i n J e n k i n s ' s R u l e 

32 p e t i t i o n . ( 1 s t R. 32 C. a t 267-346.) I n i t s o r d e r , t h e 

c i r c u i t c o u r t d e t e r m i n e d , i n r e l e v a n t p a r t , t h a t J e n k i n s ' s 

c l a i m c o n t e n d i n g t h a t J u r o r L.V.'s f a i l u r e t o d i s c l o s e d u r i n g 

v o i r d i r e t h a t h e r nephew and h i s w i f e had been m u r d e r e d was 

p r o c e d u r a l l y b a r r e d p u r s u a n t t o R u l e s 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , 

A l a . R. C r i m . P., b e c a u s e t h i s c l a i m c o u l d have b e e n , b u t was 

n o t , r a i s e d a t t r i a l o r on d i r e c t a p p e a l . ( 1 s t R. 32 C. a t 

275, 282.) 

On F e b r u a r y 27, 2004, t h i s C o u r t a f f i r m e d t h e c i r c u i t 

c o u r t ' s d e n i a l o f J e n k i n s ' s R u l e 32 p e t i t i o n . See J e n k i n s v. 

Mr. J e n k i n s ' [ s ] j u r o r m i s c o n d u c t c l a i m s h o u l d be p r e c l u d e d 
u n d e r R u l e 3 2 . 2 ( a ) b e c a u s e i t c o u l d have b e e n r a i s e d a t t r i a l 
o r on d i r e c t a p p e a l . " ( J e n k i n s ' s b r i e f , a t 5.) C o n t r a r y t o 
J e n k i n s ' s a s s e r t i o n t o t h i s C o u r t , t h e S t a t e f i l e d i t s 
r e s p o n s e t o h i s amended R u l e 32 p e t i t i o n and a s s e r t e d t h e 
p r o c e d u r a l b a r s p r i o r t o t h e c o n c l u s i o n o f t h e e v i d e n t i a r y 
h e a r i n g . 

5 A t t r i a l , J e n k i n s was r e p r e s e n t e d by D o u g l a s S c o f i e l d and 
S t a n Downey. (R. 270-449.) A l t h o u g h J e n k i n s was r e p r e s e n t e d 
b y two a t t o r n e y s a t t r i a l , S c o f i e l d was t h e o n l y a t t o r n e y t o 
t e s t i f y a t t h e R u l e 32 h e a r i n g . ( 1 s t R. 32 R. a t 278-420.) 
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S t a t e , 972 So. 2d 111 ( A l a . C r i m . App. 2 0 0 4 ) . S p e c i f i c a l l y , 

t h i s C o u r t h e l d t h a t J e n k i n s ' s j u r o r - m i s c o n d u c t c l a i m was 

b a r r e d p u r s u a n t t o R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P., b e c a u s e i t 

was r a i s e d i n an u n t i m e l y amendment t o t h e o r i g i n a l R u l e 32 

p e t i t i o n and d i d n o t r e l a t e b a c k t o any c l a i m r a i s e d i n t h e 

o r i g i n a l p e t i t i o n . I d . a t 120-21. On A p r i l 8, 2005, t h e 

A labama Supreme C o u r t r e v e r s e d t h i s C o u r t ' s h o l d i n g t h a t 

J e n k i n s ' s j u r o r - m i s c o n d u c t c l a i m was t i m e - b a r r e d and remanded 

t h e c a u s e t o t h i s C o u r t f o r f u r t h e r p r o c e e d i n g s . See Ex p a r t e 

J e n k i n s , 972 So. 2d 159 ( A l a . 2 0 0 5 ) . 

On November 23, 2005, t h i s C o u r t a g a i n a f f i r m e d t h e 

c i r c u i t c o u r t ' s o r d e r d e n y i n g r e l i e f on J e n k i n s ' s c l a i m 

r e l a t i n g t o j u r o r m i s c o n d u c t . See J e n k i n s v. S t a t e , 972 So. 

2d 165 ( A l a . C r i m . App. 2 0 0 5 ) . I n a f f i r m i n g t h e c i r c u i t 

c o u r t ' s d e c i s i o n , t h i s C o u r t n o t e d t h a t J e n k i n s f a i l e d t o 

p r e s e n t any e v i d e n c e d u r i n g t h e e v i d e n t i a r y h e a r i n g i n d i c a t i n g 

t h a t h i s j u r o r - m i s c o n d u c t c l a i m was n o t known and c o u l d n o t 

have b e e n d i s c o v e r e d i n t i m e t o r a i s e i t a t t r i a l o r on 

a p p e a l . I d . a t 167-68. S p e c i f i c a l l y , t h i s C o u r t e x p l a i n e d : 

" J e n k i n s s u b m i t t e d no e v i d e n c e i n d i c a t i n g why 
t h i s c l a i m was r a i s e d i n t h e R u l e 32 p e t i t i o n and 
n o t i n e a r l i e r p r o c e e d i n g s . J e n k i n s ' s a t t o r n e y 
o f f e r e d no e x p l a n a t i o n a t t h e R u l e 32 h e a r i n g . The 
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o n l y r e f e r e n c e i n t h e r e c o r d c o n c e r n i n g t h e l a t e n e s s 
o f r a i s i n g t h i s c l a i m i s t h e f o l l o w i n g s t a t e m e n t 
c o n t a i n e d i n a r e s p o n s e f i l e d by J e n k i n s : ' A f t e r 
f i l i n g h i s p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f b u t 
p r i o r t o t h e e v i d e n t i a r y h e a r i n g i n t h i s c a s e , Mr. 
J e n k i n s o b t a i n e d new e v i d e n c e s u g g e s t i n g t h a t [ L . V . ] 
had a c l o s e r e l a t i v e who had been m u r d e r e d . ' 
( S u p p l e m e n t a l r e c o r d , v o l . I I I , p. 4 0 2 . ) " 

I d . a t 167. A f t e r n o t i n g t h a t J e n k i n s f a i l e d t o p r e s e n t any 

e v i d e n c e i n d i c a t i n g w h e t h e r t r i a l c o u n s e l knew o f and t h u s 

c o u l d have r a i s e d t h e j u r o r - m i s c o n d u c t c l a i m e a r l i e r , t h i s 

C o u r t , a p p l y i n g t h e Alabama Supreme C o u r t ' s h o l d i n g i n Ex  

p a r t e P i e r c e , 851 So. 2d 606 ( A l a . 2 0 0 0 ) , h e l d t h a t t h e c l a i m 

was p r o c e d u r a l l y b a r r e d b e c a u s e i t c o u l d have b e e n , b u t was 

n o t , r a i s e d a t t r i a l o r on a p p e a l . J e n k i n s v. S t a t e , 972 So. 

2d a t 168. See a l s o Ex p a r t e P i e r c e , 851 So. 2d a t 614 

( e x p l a i n i n g t h a t " R u l e [ s ] 3 2 . 2 ( a ) ( 3 ) and (5) w o u l d p r e c l u d e [ a 

j u r o r - m i s c o n d u c t ] c l a i m i f i t c o u l d have been r a i s e d a t t r i a l 

o r on a p p e a l ... [ a n d t o overcome t h e p r o c e d u r a l b a r s 

c o n t a i n e d i n R u l e 3 2 . 2 ( a ) , A l a . R. C r i m . P., t h e p e t i t i o n e r 

m u s t ] show t h a t h i s c l a i m c o u l d n o t have been r a i s e d a t t r i a l 

o r on d i r e c t a p p e a l " ) . On May 18, 2007, t h e Alabama Supreme 

C o u r t e n t e r e d an o r d e r d e n y i n g J e n k i n s ' s p e t i t i o n f o r a w r i t 

o f c e r t i o r a r i . 
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On May 15, 2008, J e n k i n s f i l e d a 28 U.S.C. § 2254 

p e t i t i o n f o r w r i t o f habeas c o r p u s i n t h e U n i t e d S t a t e s 

D i s t r i c t C o u r t f o r t h e N o r t h e r n D i s t r i c t o f A l a b a m a . A f t e r 

J e n k i n s f i l e d h i s f e d e r a l h a b e a s c o r p u s p e t i t i o n , t h e Alabama 

Supreme C o u r t i s s u e d i t s d e c i s i o n i n Ex p a r t e B u r g e s s , 21 So. 

3d 746 ( A l a . 2 0 0 8 ) . I n B u r g e s s , t h e Alabama Supreme C o u r t 

r e v i e w e d t h i s C o u r t ' s a f f i r m a n c e o f t h e c i r c u i t c o u r t ' s 

summary d i s m i s s a l o f B u r g e s s ' s R u l e 32 p e t i t i o n i n w h i c h he 

r a i s e d a j u r o r - m i s c o n d u c t c l a i m . I d . a t 751. S p e c i f i c a l l y , 

t h e Alabama Supreme C o u r t r e v i e w e d w h e t h e r t h i s C o u r t had 

p r o p e r l y h e l d t h a t B u r g e s s ' s j u r o r - m i s c o n d u c t c l a i m was 

p r o c e d u r a l l y b a r r e d p u r s u a n t t o R u l e s 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , 

A l a . R. C r i m . P., b e c a u s e i t c o u l d have b e e n , b u t was n o t , 

r a i s e d a t t r i a l o r on a p p e a l . I d . See R u l e 3 2 . 2 ( a ) (3) and 

( a ) ( 5 ) ("A p e t i t i o n e r w i l l n o t be g i v e n r e l i e f u n d e r [ R u l e 3 2 ] 

b a s e d upon any g r o u n d : ... 3) [ w ] h i c h c o u l d have been b u t was 

n o t r a i s e d a t t r i a l , u n l e s s t h e g r o u n d f o r r e l i e f a r i s e s u n d e r 

R u l e 3 2 . 1 ( b ) ; o r ... 5) [ w ] h i c h c o u l d have been b u t was n o t 

r a i s e d on a p p e a l , u n l e s s t h e g r o u n d f o r r e l i e f a r i s e s u n d e r 

R u l e 3 2 . 1 ( b ) . " ) . 
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I n Ex p a r t e B u r g e s s , t h e Alabama Supreme C o u r t a p p l i e d 

t h i s C o u r t ' s d e c i s i o n i n S t a t e v. Freeman, 605 So. 2d 1258 

( A l a . C r i m . App. 1992 ), and i t s own d e c i s i o n i n Ex p a r t e 

P i e r c e , 851 So. 2d 60 6 ( A l a . 2000 ), and r e a f f i r m e d t h e 

p r i n c i p l e e s t a b l i s h e d by t h o s e c a s e s t h a t a R u l e 32 p e t i t i o n e r 

r a i s i n g j u r o r - m i s c o n d u c t c l a i m r e l a t i n g t o a j u r o r ' s f a i l u r e 

t o d i s c l o s e i n f o r m a t i o n d u r i n g v o i r d i r e may overcome t h e 

p r o c e d u r a l b a r s c o n t a i n e d i n R u l e s 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , A l a . 

R. C r i m . P., i f t h a t p e t i t i o n e r " e s t a b l i s h e [ s ] t h a t t h e 

i n f o r m a t i o n was n o t known, and c o u l d n o t r e a s o n a b l y have been 

d i s c o v e r e d , a t t r i a l o r i n t i m e t o r a i s e t h e i s s u e i n a m o t i o n 

f o r new t r i a l o r on a p p e a l . " Ex p a r t e B u r g e s s , 21 So. 3d a t 

751 ( q u o t i n g Ex p a r t e P i e r c e , 851 So. 2d a t 616 ( e m p h a s i s 

added) ) . The Alabama Supreme C o u r t n o t e d t h a t B u r g e s s had 

a l l e g e d i n h i s R u l e 32 p e t i t i o n t h a t t h e j u r o r - m i s c o n d u c t 

c l a i m was n o t d i s c o v e r e d u n t i l i t was t o o l a t e t o r a i s e t h e 

c l a i m a t t r i a l o r on a p p e a l . I d . The C o u r t f u r t h e r n o t e d 

t h a t i t was u n r e a s o n a b l e t o r e q u i r e t r i a l o r a p p e l l a t e c o u n s e l 

t o b l i n d l y i n v e s t i g a t e p o s s i b l e j u r o r - m i s c o n d u c t c l a i m s and 

t h a t B u r g e s s had a l l e g e d i n h i s p e t i t i o n t h a t he had no r e a s o n 

t o s u s p e c t any j u r o r m i s c o n d u c t . I d . a t 754-55. B e c a u s e 
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B u r g e s s had a l l e g e d f a c t s i n d i c a t i n g t h a t h i s c o u n s e l was 

unaware o f t h e j u r o r - m i s c o n d u c t c l a i m u n t i l i t was t o o l a t e t o 

r a i s e t h e c l a i m a t t r i a l o r on a p p e a l and had a l l e g e d f a c t s 

i n d i c a t i n g t h a t " n o t h i n g o c c u r r e d d u r i n g t h e t r i a l o r a p p e a r s 

i n t h e r e c o r d t h a t c o u l d have a l e r t e d h im o r h i s c o u n s e l t o 

t h e [ a l l e g e d j u r o r m i s c o n d u c t ] , " t h e Alabama Supreme C o u r t 

h e l d t h a t t h i s C o u r t e r r o n e o u s l y d e t e r m i n e d , a t t h e p l e a d i n g 

s t a g e , t h a t B u r g e s s ' s j u r o r - m i s c o n d u c t c l a i m was p r o c e d u r a l l y 

b a r r e d p u r s u a n t t o R u l e 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) . I d . a t 751-55. 

T h e r e f o r e , t h e Alabama Supreme C o u r t r e v e r s e d t h e summary 

d i s m i s s a l o f B u r g e s s ' s R u l e 32 p e t i t i o n . I d . a t 755. 

On O c t o b e r 2, 2008, J e n k i n s moved t h e f e d e r a l d i s t r i c t 

c o u r t t o s t a y h i s habeas p r o c e e d i n g s t o a l l o w h im t o f i l e 

a n o t h e r R u l e 32 p e t i t i o n r e a s s e r t i n g h i s j u r o r - m i s c o n d u c t 

c l a i m . S p e c i f i c a l l y , J e n k i n s s o u g h t a s t a y i n f e d e r a l c o u r t 

t o a l l o w h im t o p u r s u e h i s j u r o r - m i s c o n d u c t c l a i m p u r s u a n t t o 

t h e Alabama Supreme C o u r t ' s d e c i s i o n i n Ex p a r t e B u r g e s s , 21 

So. 3d 746 ( A l a . 2 0 0 8 ) . On November 12, 2008, t h e f e d e r a l 

d i s t r i c t c o u r t g r a n t e d J e n k i n s ' s m o t i o n t o s t a y h i s h a b e a s 

p r o c e e d i n g s . 
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On O c t o b e r 1, 2008, J e n k i n s f i l e d a s e c o n d R u l e 32 

p e t i t i o n i n w h i c h he r e - a l l e g e d t h a t J u r o r L.V.'s f a i l u r e t o 

d i s c l o s e d u r i n g v o i r d i r e t h a t h e r nephew and h i s w i f e had 

been m u r d e r e d 20 y e a r s b e f o r e J e n k i n s ' s t r i a l v i o l a t e d h i s 

r i g h t t o a f a i r t r i a l . I n h i s R u l e 32 p e t i t i o n , J e n k i n s 

" i n c o r p o r a t e [ d ] ... t h e r e c o r d o f t h e [ p r e v i o u s ] e v i d e n t i a r y 

h e a r i n g c o n d u c t e d " on h i s j u r o r - m i s c o n d u c t c l a i m . (2d R. 32 

C. a t 6.) On O c t o b e r 31, 2008, t h e S t a t e f i l e d an answer and 

m o t i o n t o d i s m i s s i n w h i c h i t a s s e r t e d t h a t J e n k i n s ' s p e t i t i o n 

was p r o c e d u r a l l y b a r r e d p u r s u a n t t o R u l e s 32.2(b) and 3 2 . 2 ( c ) , 

A l a . R. C r i m . P., and a r g u e d , b a s e d on t h e p r e v i o u s R u l e 32 

h e a r i n g , t h a t J e n k i n s ' s j u r o r - m i s c o n d u c t c l a i m was w i t h o u t 

m e r i t . The S t a t e f u r t h e r a s s e r t e d t h a t b e c a u s e J e n k i n s ' s 

c l a i m was p r o c e d u r a l l y b a r r e d and w i t h o u t m e r i t , i t s h o u l d be 

d i s m i s s e d p u r s u a n t t o R u l e 3 2 . 7 ( d ) , A l a . R. C r i m . P. On 

November 25, 2008, t h e c i r c u i t c o u r t i s s u e d a d e t a i l e d o r d e r 

d i s m i s s i n g J e n k i n s ' s p e t i t i o n as p r o c e d u r a l l y b a r r e d and 

d e n y i n g r e l i e f on t h e m e r i t s . 

I . 

I n i t i a l l y , " [ w]hen r e v i e w i n g a c i r c u i t c o u r t ' s d e n i a l o f 

a R u l e 32 p e t i t i o n , t h i s C o u r t a p p l i e s an a b u s e - o f - d i s c r e t i o n 
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s t a n d a r d . " S h o u l d i s v. S t a t e , 38 So. 3d 753, 761 ( A l a . C r i m . 

App. 2008) ( q u o t i n g Whitman v. S t a t e , 903 So. 2d 152, 154 

( A l a . C r i m . App. 2 0 0 4 ) , c i t i n g i n t u r n McGahee v. S t a t e , 885 

So. 2d 191 ( A l a . C r i m . App. 2 0 0 3 ) ) . However, "when t h e f a c t s 

a r e u n d i s p u t e d and an a p p e l l a t e c o u r t i s p r e s e n t e d w i t h p u r e 

q u e s t i o n s o f l a w , t h a t c o u r t ' s r e v i e w i n a R u l e 32 p r o c e e d i n g 

i s de n ovo." Ex p a r t e W h i t e , 792 So. 2d 1097, 1098 ( A l a . 

2001) ( c i t i n g S t a t e v. H i l l , 690 So. 2d 1201, 1203 ( A l a . 

1 9 9 6 ) ) . F u r t h e r , " [ t ] h e p l a i n e r r o r r u l e does n o t a p p l y t o 

R u l e 32 p r o c e e d i n g s , even i f t h e c a s e i n v o l v e s t h e d e a t h 

s e n t e n c e . " B u r g e s s v. S t a t e , 962 So. 2d 272, 277 ( A l a . C r i m . 

App. 2005) ( i n t e r n a l c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

F i n a l l y , " [ t ] h e p r o c e d u r a l b a r s o f R u l e 3 2 [ . 2 , A l a . R. C r i m . 

P.,] a p p l y w i t h e q u a l f o r c e t o a l l c a s e s , i n c l u d i n g t h o s e i n 

w h i c h t h e d e a t h p e n a l t y has been i m p o s e d . " I d . ( i n t e r n a l 

c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

I I . 

On a p p e a l , J e n k i n s f i r s t a l l e g e s t h a t t h e c i r c u i t c o u r t 

v i o l a t e d h i s r i g h t t o due p r o c e s s f o r t h r e e r e a s o n s . 

S p e c i f i c a l l y , J e n k i n s a s s e r t s t h a t t h e c i r c u i t c o u r t v i o l a t e d 

h i s r i g h t t o due p r o c e s s by: A) f a i l i n g t o make i n d e p e n d e n t 
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f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w ; B) d e n y i n g h im an 

o p p o r t u n i t y t o f i l e a r e s p o n s e t o t h e S t a t e ' s answer and 

m o t i o n t o d i s m i s s ; and C) f a i l i n g t o t i m e l y s e r v e h i m w i t h t h e 

o r d e r d i s p o s i n g o f t h e R u l e 32 p e t i t i o n . F o r t h e r e a s o n s t h a t 

f o l l o w , t h e s e a r g u m e n t s a r e w i t h o u t m e r i t . 

A 

J e n k i n s i n i t i a l l y a r g u e s t h e c i r c u i t c o u r t v i o l a t e d h i s 

r i g h t t o due p r o c e s s when t h e i t a d o p t e d t h e S t a t e ' s p r o p o s e d 

o r d e r . ( J e n k i n s ' s b r i e f , a t 1 5 - 2 1 ) . S p e c i f i c a l l y , J e n k i n s 

a l l e g e s t h a t t h e c i r c u i t c o u r t f a i l e d t o make i n d e p e n d e n t 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w ; t h e r e f o r e , t h i s c a u s e 

s h o u l d be remanded f o r f u r t h e r p r o c e e d i n g s . To s u p p o r t h i s 

argument t h a t t h e c i r c u i t c o u r t f a i l e d t o make i n d e p e n d e n t 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w , J e n k i n s a s s e r t s t h a t 

t h e c i r c u i t c o u r t c o u l d n o t have r e v i e w e d t h e t r i a l r e c o r d , 

t h e r e c o r d o f t h e p r e v i o u s R u l e 32 p r o c e e d i n g , t h e p l e a d i n g s 

i n t h e s e c o n d R u l e 32 p r o c e e d i n g s , and t h e 24-page p r o p o s e d 

o r d e r i n t h e s h o r t t i m e b etween r e c e i v i n g t h e S t a t e ' s p r o p o s e d 

o r d e r and a d o p t i n g i t . A c c o r d i n g t o J e n k i n s , t h e c i r c u i t 

c o u r t " c o u l d n o t have c o m p l i e d w i t h i t s o b l i g a t i o n t o 

i n d e p e n d e n t l y e v a l u a t e " h i s c l a i m b e c a u s e " i t i s l i k e l y t h a t 
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t h e c i r c u i t c o u r t s i g n e d t h e 24-page o r d e r w i t h i n h o u r s o f 

s e e i n g i t f o r t h e f i r s t t i m e . " ( J e n k i n s ' s b r i e f , a t 9, 1 6 ) . 

As d i s c u s s e d b e l o w , J e n k i n s ' s argument i s b a s e d on an 

a s s u m p t i o n t h a t i s u n s u p p o r t e d by t h e r e c o r d and, t h u s , i s 

w i t h o u t m e r i t . 

I n d i s c u s s i n g t h e a d o p t i o n o f a p r o p o s e d o r d e r , t h i s 

C o u r t has r e p e a t e d l y h e l d : 

"The w h o l e s a l e a d o p t i o n o f o r d e r s p r o p o s e d by 
t h e p r e v a i l i n g p a r t y i s r e v i e w e d on a c a s e - b y - c a s e 
b a s i s and has been r e p e a t e d l y u p h e l d u n l e s s t h e 
f i n d i n g s and c o n c l u s i o n s s e t o u t i n t h e o r d e r a r e 
c l e a r l y e r r o n e o u s . As t h i s C o u r t r e c e n t l y s t a t e d i n 
Hodges v. S t a t e , [Ms. CR-04-1226, M a r c h 23, 2007] 

So.3d ( A l a . C r i m . App. 2 0 0 7 ) : 

"'"Hyde c o n t e n d s t h a t t h e 
c i r c u i t c o u r t e r r e d i n a d o p t i n g 
t h e S t a t e ' s p r o p o s e d o r d e r . 
S p e c i f i c a l l y , he a r g u e s t h a t 
t h e r e a r e numerous f a c t u a l and 
l e g a l e r r o r s i n t h e o r d e r t h a t 
i n d i c a t e t h a t t h e o r d e r does n o t 
r e p r e s e n t t h e c o u r t ' s own 
i n d e p e n d e n t j u d g m e n t , b u t shows a 
w h o l e s a l e a d o p t i o n o f t h e S t a t e ' s 
p r o p o s e d o r d e r w i t h o u t 
c o n s i d e r a t i o n o f h i s c l a i m s . 
However, t h i s C o u r t has 
r e p e a t e d l y u p h e l d t h e p r a c t i c e o f 
a d o p t i n g t h e S t a t e ' s p r o p o s e d 
o r d e r when d e n y i n g a R u l e 32 
p e t i t i o n f o r p o s t c o n v i c t i o n 
r e l i e f . See, e.g., C o r a l v. 
S t a t e , 900 So. 2d 1274, 1288 
( A l a . C r i m . App. 2 0 0 4 ) , o v e r r u l e d 
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on o t h e r g r o u n d s , Ex p a r t e  
J e n k i n s , 972 So. 2d 159 ( A l a . 
2 0 0 5 ) , and t h e c a s e s c i t e d 
t h e r e i n . 'Alabama c o u r t s have 
c o n s i s t e n t l y h e l d t h a t even when 
a t r i a l c o u r t a d o p t s v e r b a t i m a 
p a r t y ' s p r o p o s e d o r d e r , t h e 
f i n d i n g s o f f a c t and c o n c l u s i o n s 
o f l a w a r e t h o s e o f t h e t r i a l 
c o u r t and t h e y may be r e v e r s e d 
o n l y i f t h e y a r e c l e a r l y 
e r r o n e o u s . ' McGahee v. S t a t e , 
885 So. 2d 191, 229-30 ( A l a . 
C r i m . App. 2 0 0 3 ) . ' " 

"'[Hyde v. S t a t e , ] 950 So. 2d [344] a t 371 
[ ( A l a . C r i m . App. 2 0 0 6 ) ] . 

"'Thus, even when a c i r c u i t c o u r t 
a d o p t s a p r o p o s e d o r d e r i n i t s e n t i r e t y , 
t h e p e t i t i o n e r must show t h a t t h e f i n d i n g s 
o f f a c t and c o n c l u s i o n s o f l a w i n t h a t 
o r d e r a r e " c l e a r l y e r r o n e o u s " b e f o r e an 
a p p e l l a t e c o u r t w i l l r e v e r s e t h e o r d e r 
s o l e l y on t h e b a s i s t h a t t h e o r d e r was 
s u b m i t t e d by t h e S t a t e . ' 

" So. 3d a t . See a l s o Lee v. S t a t e , [Ms. 
CR-07-0054, O c t . 9, 200 9] So. 3d ( A l a . C r i m . 
App. 2 0 0 9 ) ; McNabb v. S t a t e , 991 So. 2d 313 ( A l a . 
C r i m . App. 2 0 0 7 ) . H e r e , t h e c i r c u i t c o u r t ' s 
f i n d i n g s and c o n c l u s i o n s a r e n o t c l e a r l y e r r o n e o u s . 
T h e r e f o r e , S c o t t i s n o t e n t i t l e d t o any r e l i e f on 
t h i s c l a i m . " 

S c o t t v. S t a t e , [Ms. CR-06-2233, M a r c h 26, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . 

J e n k i n s ' s argument t h a t t h e c i r c u i t c o u r t d i d n o t make 

i n d e p e n d e n t f i n d i n g s o f f a c t s o r c o n c l u s i o n s o f l a w b e c a u s e i t 
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l a c k e d s u f f i c i e n t t i m e t o r e v i e w a l l t h e r e c o r d s , p l e a d i n g s , 

and t h e 24-page p r o p o s e d o r d e r i n t h e s h o r t t i m e b e tween 

r e c e i v i n g t h e S t a t e ' s p r o p o s e d o r d e r and a d o p t i n g t h e o r d e r i s 

b a s e d on t h e a s s u m p t i o n t h a t t h e c i r c u i t c o u r t was i d l e d u r i n g 

t h e 55 days b e t w e e n when J e n k i n s f i l e d h i s R u l e 32 p e t i t i o n 

and when t h e c i r c u i t c o u r t d i s m i s s e d t h e p e t i t i o n . J e n k i n s 

f i l e d h i s R u l e 32 p e t i t i o n on O c t o b e r 1, 2008. The S t a t e 

f i l e d i t s answer and m o t i o n t o d i s m i s s J e n k i n s ' s p e t i t i o n on 

O c t o b e r 31, 2008. The c i r c u i t c o u r t s i g n e d i t s o r d e r d e n y i n g 

r e l i e f on November 25, 2008. A l m o s t two months e l a p s e d 

b e t ween t h e f i l i n g o f J e n k i n s ' s p e t i t i o n and t h e c i r c u i t c o u r t 

i s s u i n g i t s o r d e r . C o n t r a r y t o J e n k i n s ' s a s s e r t i o n , 55 d a y s 

p r o v i d e d p l e n t y o f t i m e f o r t h e c i r c u i t c o u r t t o i n d e p e n d e n t l y 

r e v i e w t h e r e c o r d s and t h e p l e a d i n g s f i l e d by t h e p a r t i e s . 

I n an a l t e r n a t i v e a r g u m e n t , J e n k i n s a s s e r t s t h a t t h e 

c i r c u i t c o u r t " r e a c h e d c l e a r l y e r r o n e o u s c o n c l u s i o n s " ; 

t h e r e f o r e , i t e r r e d i n a d o p t i n g t h e S t a t e ' s p r o p o s e d o r d e r . 

( J e n k i n s ' s b r i e f , a t 20.) S p e c i f i c a l l y , J e n k i n s a s s e r t s t h a t 

t h e c i r c u i t c o u r t ' s o r d e r e r r o n e o u s l y s t a t e d : 

" [ T ] h i s C o u r t c r e d i t s [ L . V . ' s ] t e s t i m o n y t h a t 
she d i d n o t have a c l o s e r e l a t i o n s h i p w i t h h e r 
s i s t e r , much l e s s w i t h h e r s i s t e r ' s s o n , a t t h e t i m e 
o f h e r nephew's d e a t h and f i n d s t h a t i t i s 
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r e a s o n a b l e t o b e l i e v e t h a t she w o u l d n o t have 
m e n t i o n e d h i s d e a t h when she was a s k e d t h e v e r y 
s p e c i f i c q u e s t i o n o f w h e t h e r any o f h e r ' c l o s e 
r e l a t i v e s ' had been t h e v i c t i m o f a c r i m e . (R. 286; 

R2. 1 0 . ) " 

(2d R. 32 C. 72.) A c c o r d i n g t o J e n k i n s , t h i s s t a t e m e n t was 

c l e a r l y e r r o n e o u s b e c a u s e J u r o r L.V. s t a t e d t h a t she was c l o s e 

t o h e r s i s t e r . 

The c i r c u i t c o u r t ' s f i n d i n g a p p e a r s t o have been b a s e d on 

t h e f o l l o w i n g e x c h a n g e between J e n k i n s ' s c o u n s e l and J u r o r 

J.V. d u r i n g J e n k i n s ' s f i r s t R u l e 32 h e a r i n g : 

"Q: Was [ y o u r nephew] m u r d e r e d i n M a r c h o f 1971? 
"A: Yeah, I g u e s s . I t has been a l o n g t i m e . I'm n o t 

s u r e . 

"Q: A r e you c l o s e t o y o u r s i s t e r , P a u l i n e ? 

"A: Y e s , I'm c l o s e t o h e r . She and one more i s a l l 
I h a v e . 

"Q: Does she l i v e c l o s e t o you? 

"A: A b o u t t h r e e m i l e s , I g u e s s . 

"Q: Do you have an o p p o r t u n i t y t o see h e r f a i r l y 
o f t e n ? 

"A: I see h e r t h r e e t i m e s a week. She i s o l d and I 
h e l p t a k e c a r e o f h e r . 

"Q: A t t h e t i m e h e r son was m u r d e r e d , d i d you have 
a l o t o f c o n t a c t w i t h h e r ? 
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"A: No, b e c a u s e I w o r k e d t h e n . We d i d n ' t see as 
much o f e a c h o t h e r as we do now. 

"Q: You were s t i l l c l o s e ? 

"A: Y e s , o f c o u r s e . " 

( 1 s t R. 32 R. a t 10-11.) L a t e r , L.V. t e s t i f i e d t h a t when t h e 

v e n i r e was a s k e d w h e t h e r anyone's c l o s e f a m i l y member had been 

t h e v i c t i m o f a c r i m e , L.V. s t a t e d t h a t h e r nephew "was t h e 

f u r t h e r e s t t h i n g f r o m [ h e r ] m i n d . " ( 1 s t R. 32 R. a t 10.) 

T h i s C o u r t has e x p l a i n e d : 

" ' " ' [ A ] f i n d i n g i s " c l e a r l y e r r o n e o u s " when 
a l t h o u g h t h e r e i s e v i d e n c e t o s u p p o r t i t , t h e 
r e v i e w i n g c o u r t on t h e e n t i r e e v i d e n c e i s l e f t w i t h 
t h e d e f i n i t e and f i r m c o n v i c t i o n t h a t a m i s t a k e has 
been c o m m i t t e d . ' U n i t e d S t a t e s v. U n i t e d S t a t e s  
Gypsum Co., 333 U.S. 364, 395, 68 S. C t . 525, 542, 
92 L. Ed. 746 ( 1 9 4 8 ) . . . . I f t h e [ c i r c u i t ] c o u r t ' s 
a c c o u n t o f t h e e v i d e n c e i s p l a u s i b l e i n l i g h t o f t h e 
r e c o r d v i e w e d i n i t s e n t i r e t y , t h e c o u r t o f a p p e a l s 
may n o t r e v e r s e i t even t h o u g h c o n v i n c e d t h a t had i t 
been s i t t i n g as t h e t r i e r o f f a c t , i t w o u l d have 
w e i g h e d t h e e v i d e n c e d i f f e r e n t l y . Where t h e r e a r e 
two p e r m i s s i b l e v i e w s o f t h e e v i d e n c e , t h e 
f a c t f i n d e r ' s c h o i c e b e tween them c a n n o t be c l e a r l y 
e r r o n e o u s . U n i t e d S t a t e s v. Y e l l o w Cab Co., 338 
U.S. 338, 342 , 70 S. C t . 177, 179, 94 L. Ed. 150 
(19 4 9 ) ; see a l s o Inwood L a b o r a t o r i e s , I n c . v. I v e s  
L a b o r a t o r i e s , I n c . , 456 U.S. 844, 102 S. C t . 2182, 
72 L. Ed. 2d 606 ( 1 9 8 2 ) . " [ A n d e r s o n v. C i t y o f  
Bessemer C i t y , N . C .], 470 U.S. [564] a t 573-74, 105 
S. C t . [1504] a t 1511 [ ( 1 9 8 5 ) ] . ' " 
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B a r b o u r v. S t a t e , 903 So. 2d 858, 862 ( A l a . C r i m . App. 2004) 

( q u o t i n g M o r r i s o n v. S t a t e , 551 So. 2d 435, 436-37 ( A l a . C r i m . 

App. 1 9 8 9 ) . 

H e r e , t h e r e a r e "two p e r m i s s i b l e v i e w s o f t h e e v i d e n c e 

I d . A l t h o u g h L.V. t e s t i f i e d t h a t she was c l o s e t o h e r 

s i s t e r , she a l s o t e s t i f i e d t h a t a t t h e t i m e h e r nephew was 

m u r d e r e d , she d i d n o t have much c o n t a c t w i t h h e r s i s t e r . L.V. 

a l s o i n d i c a t e d t h a t she d i d n o t remember when h e r nephew was 

m u r d e r e d . F u r t h e r , L.V. t e s t i f i e d t h a t d u r i n g v o i r d i r e , h e r 

nephew's murder "was t h e f u r t h e r e s t t h i n g f r o m [ h e r ] m i n d . " 

( 1 s t R. 32 R. 10.) B a s e d on t h e t e s t i m o n y i n d i c a t i n g t h a t 

L.V. d i d n o t have much c o n t a c t w i t h h e r s i s t e r a t t h e t i m e o f 

h e r nephew's m u r d e r , d i d n o t remember when h e r nephew was 

m u r d e r e d , and d i d n o t t h i n k o f h e r nephew's murder d u r i n g v o i r 

d i r e , t h i s C o u r t c a n n o t s a y t h a t t h e c i r c u i t c o u r t ' s 

c o n c l u s i o n t h a t L.V. was n o t c l o s e t o h e r s i s t e r and nephew a t 

t h e t i m e o f t h e nephew's murder was c l e a r l y e r r o n e o u s . 

M o r e o v e r , even i f t h i s C o u r t were t o d e t e r m i n e t h a t t h e 

c i r c u i t c o u r t ' s i s o l a t e d s t a t e m e n t was i n a c c u r a t e , t h i s 

d e t e r m i n a t i o n w o u l d n o t r e n d e r t h e c i r c u i t c o u r t ' s u l t i m a t e 

h o l d i n g s c l e a r l y e r r o n e o u s . See S t a t e v. S m i t h , [Ms. CR-06-
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0898, O c t . 1, 2010] So. 3d , ( A l a . C r i m . App. 2010) 

( h o l d i n g t h a t t h e c i r c u i t c o u r t ' s e r r o n e o u s d e t e r m i n a t i o n t h a t 

t r i a l c o u n s e l was u n q u a l i f i e d as a m a t t e r o f l a w t o r e p r e s e n t 

a c a p i t a l d e f e n d a n t d i d n o t r e n d e r t h e c i r c u i t c o u r t ' s o r d e r 

g r a n t i n g R u l e 32 r e l i e f c l e a r l y e r r o n e o u s b e c a u s e t h e c i r c u i t 

c o u r t made e x t e n s i v e f i n d i n g s t h a t were s u p p o r t e d by t h e 

e v i d e n c e and r e l i e d on numerous g r o u n d s i n g r a n t i n g t h e 

p e t i t i o n e r r e l i e f ) . H e r e , t h e c i r c u i t c o u r t r e l i e d on 

m u l t i p l e g r o u n d s t o deny J e n k i n s ' s r e q u e s t f o r r e l i e f and made 

e x t e n s i v e f i n d i n g s o f f a c t t h a t were s u p p o r t e d by t h e e v i d e n c e 

p r e s e n t e d a t t r i a l and a t t h e R u l e 32 h e a r i n g . More 

i m p o r t a n t l y , as d i s c u s s e d i n more d e t a i l b e l o w , J e n k i n s ' s R u l e 

32 p e t i t i o n was t i m e - b a r r e d on i t s f a c e , and, as a m a t t e r o f 

l a w , e a c h o f J e n k i n s ' s a r g u m e n t s r e g a r d i n g why he b e l i e v e s t h e 

t i m e l i m i t a t i o n c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P., 

does n o t a p p l y t o h i s R u l e 32 p e t i t i o n l a c k s m e r i t . See R u l e 

45, A l a . R. C r i m . P.; c f . P e r a i t a v. S t a t e , 897 So. 2d 1161, 

1185 ( A l a . C r i m . App. 2003) ( h o l d i n g t h a t t h e c i r c u i t c o u r t ' s 

e r r o n e o u s d e t e r m i n a t i o n was h a r m l e s s when t h e r e was a v a l i d 

a l t e r n a t i v e r e a s o n f o r t h e c i r c u i t c o u r t ' s a c t i o n ) ; U n i t e d  

S t a t e s v. A b b a s , 560 F.3d 660, 666-67 ( 7 t h C i r . 2009) ( h o l d i n g 
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t h a t a t r i a l c o u r t ' s e r r o r i s h a r m l e s s when i t had a v a l i d 

a l t e r n a t i v e h o l d i n g ) ; Shedden v. P r i n c i p i , 381 F.3d 1163, 1168 

(Fed. C i r . 2004) (same); B a r t o n v. Gammell, 238 S.E.2d 445, 

448 (Ga. App. 1977) ( h o l d i n g t h a t an e r r o n e o u s f i n d i n g i s 

h a r m l e s s when t h e t r i a l c o u r t ' s d e c i s i o n i s s u p p o r t e d by o t h e r 

g r o u n d s ) . T h e r e f o r e , t h i s C o u r t c a n n o t s a y t h a t t h e c i r c u i t 

c o u r t ' s i s o l a t e d s t a t e m e n t r e n d e r e d t h e o r d e r c l e a r l y 

e r r o n e o u s . 

B e c a u s e t h e c i r c u i t c o u r t had s u f f i c i e n t t i m e t o r e v i e w 

a l l t h e r e c o r d s and p l e a d i n g s p e r t a i n i n g t o J e n k i n s ' s c l a i m 

and b e c a u s e J e n k i n s has n o t shown t h a t t h e c i r c u i t c o u r t ' s 

o r d e r d e n y i n g r e l i e f was c l e a r l y e r r o n e o u s , he has n o t 

e s t a b l i s h e d t h a t t h e c i r c u i t c o u r t e r r e d i n a d o p t i n g t h e 

S t a t e ' s p r o p o s e d o r d e r . T h e r e f o r e , J e n k i n s i s n o t e n t i t l e d t o 

any r e l i e f b a s e d on t h i s i s s u e . 

B 

J e n k i n s n e x t c o n t e n d s t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 

r e l i e f on h i s p e t i t i o n b e f o r e c o n s i d e r i n g h i s r e p l y t o t h e 

S t a t e ' s answer and m o t i o n t o d i s m i s s . The S t a t e a r g u e s t h a t 

R u l e 32 does n o t p r o v i d e f o r t h e f i l i n g o f a r e p l y t o t h e 
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S t a t e ' s r e s p o n s e and t h a t , even i f i t d i d , any e r r o r was 

h a r m l e s s . T h i s C o u r t a g r e e s w i t h t h e S t a t e . 

R u l e 3 2 . 6 ( a ) , A l a . R. C r i m . P., p r o v i d e s t h a t " [ a ] 

p r o c e e d i n g u n d e r t h i s r u l e i s commenced by f i l i n g a p e t i t i o n , 

v e r i f i e d by t h e p e t i t i o n e r o r t h e p e t i t i o n e r ' s a t t o r n e y , w i t h 

t h e c l e r k o f t h e c o u r t . " R u l e 3 2 . 6 ( b ) , A l a . R. C r i m . P., 

r e q u i r e s a p e t i t i o n e r t o d i s c l o s e t h e f u l l f a c t u a l b a s i s 

e s t a b l i s h i n g e n t i t l e m e n t t o r e l i e f , i n c l u d i n g any f a c t s 

n e c e s s a r y t o overcome t h e p r o c e d u r a l b a r s c o n t a i n e d i n R u l e 

32.2, A l a . R. C r i m . P. See Ex p a r t e Ward, [Ms. 1051818, June 

1, 2007] So. 3d , ( A l a . 2007) ("[W]hen a R u l e 32 

p e t i t i o n i s t i m e - b a r r e d on i t s f a c e , t h e p e t i t i o n must 

e s t a b l i s h e n t i t l e m e n t t o t h e remedy a f f o r d e d by t h e d o c t r i n e 

o f e q u i t a b l e t o l l i n g . A p e t i t i o n t h a t does n o t a s s e r t 

e q u i t a b l e t o l l i n g , o r t h a t a s s e r t s i t b u t f a i l s t o s t a t e any 

p r i n c i p l e o f l a w o r any f a c t t h a t w o u l d e n t i t l e t h e p e t i t i o n e r 

t o t h e e q u i t a b l e t o l l i n g o f t h e a p p l i c a b l e l i m i t a t i o n s 

p r o v i s i o n , may be s u m m a r i l y d i s m i s s e d " ) . R u l e 3 2 . 7 ( a ) , 

A l a . R. C r i m . P., a l l o w s t h e S t a t e 30 d a y s t o f i l e a r e s p o n s e 

t o t h e R u l e 32 p e t i t i o n . T h e r e i s , however, no p r o v i s i o n i n 

R u l e 32 f o r t h e p e t i t i o n e r -- who, p u r s u a n t t o R u l e 3 2 . 6 ( b ) , 
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A l a . R. C r i m . P., s h o u l d have i n c l u d e d t h e f u l l f a c t u a l b a s i s 

f o r h i s r e q u e s t f o r r e l i e f and e a c h o f h i s l e g a l a s s e r t i o n s i n 

h i s R u l e 32 p e t i t i o n -- t o f i l e a r e p l y t o t h e S t a t e ' s 

r e s p o n s e . 

F u r t h e r m o r e , t h e r e i s no p r o v i s i o n i n R u l e 32 t h a t 

r e q u i r e s t h e c i r c u i t c o u r t t o a w a i t a r e s p o n s e f r o m t h e S t a t e 

b e f o r e d i s m i s s i n g a R u l e 32 p e t i t i o n . I n s t e a d , as A l a b a m a 

c o u r t s have r e p e a t e d l y h e l d , " R u l e 3 2 . 7 ( d ) , A l a . R . C r i m . P., 

a l l o w s t h e t r i a l c o u r t t o s u m m a r i l y d i s m i s s a R u l e 32 p e t i t i o n 

t h a t , on i t s f a c e , i s p r e c l u d e d o r f a i l s t o s t a t e a c l a i m , and 

[ t h e Alabama Supreme C o u r t has] h e l d t h a t t h e t r i a l c o u r t may 

p r o p e r l y s u m m a r i l y d i s m i s s s u c h a p e t i t i o n w i t h o u t w a i t i n g f o r 

a r e s p o n s e t o t h e p e t i t i o n f r o m t h e S t a t e . " Ex p a r t e Ward, 

So. 3d a t ( c i t i n g B i s h o p v. S t a t e , 60 8 So. 2d 345, 

347-48 ( A l a . 1992) ("Where a s i m p l e r e a d i n g o f a p e t i t i o n f o r 

p o s t - c o n v i c t i o n r e l i e f shows t h a t , a s s u m i n g e v e r y a l l e g a t i o n 

o f t h e p e t i t i o n t o be t r u e , i t i s o b v i o u s l y w i t h o u t m e r i t o r 

i s p r e c l u d e d , t h e c i r c u i t c o u r t [may] s u m m a r i l y d i s m i s s t h a t 

p e t i t i o n w i t h o u t r e q u i r i n g a r e s p o n s e f r o m t h e d i s t r i c t 

a t t o r n e y . " ) ) . 

22 



CR-08-0490 
R e c o g n i z i n g t h e s e p r i n c i p l e s , t h i s C o u r t , i n B e c k w o r t h v. 

S t a t e , [Ms. CR-07-0051, May 1 , 200 9] So. 3d , ( A l a . 

C r i m . App. 2 0 0 9 ) , r e j e c t e d J e n k i n s ' s a rgument. T h r e e days 

a f t e r t h e S t a t e f i l e d i t s r e s p o n s e t o B e c k w o r t h ' s R u l e 32 

p e t i t i o n and w i t h o u t a l l o w i n g B e c k w o r t h t o f i l e a r e p l y , t h e 

c i r c u i t c o u r t s u m m a r i l y d i s m i s s e d B e c k w o r t h ' s p e t i t i o n . I d . 

On a p p e a l , B e c k w o r t h a r g u e d , among o t h e r t h i n g s , " t h a t t h e 

t r i a l c o u r t a b u s e d i t s d i s c r e t i o n when i t d i s m i s s e d t h e 

p e t i t i o n o n l y t h r e e d a y s a f t e r t h e S t a t e f i l e d i t s answer " 

I d . T h i s C o u r t d i s a g r e e d and h e l d t h a t b e c a u s e " t h e t r i a l 

c o u r t may p r o p e r l y s u m m a r i l y d i s m i s s a R u l e 32 p e t i t i o n even 

b e f o r e i t r e c e i v e s f r o m t h e S t a t e a r e s p o n s e t o t h e p e t i t i o n 

... [,] [n]o e r r o r o c c u r r e d as a r e s u l t o f t h e t r i a l c o u r t ' s 

e n t r y o f t h e judgment w i t h i n days o f i t s r e c e i p t o f t h e 

S t a t e ' s r e s p o n s e . " I d . See B i s h o p v. S t a t e , 608 So. 2d a t 

347-48 ( h o l d i n g t h a t where a s i m p l e r e a d i n g o f a p e t i t i o n f o r 

p o s t c o n v i c t i o n r e l i e f shows t h a t , a s s u m i n g e v e r y a l l e g a t i o n o f 

t h e p e t i t i o n t o be t r u e , i t i s o b v i o u s l y w i t h o u t m e r i t o r i s 

p r e c l u d e d , t h e c i r c u i t c o u r t may s u m m a r i l y d i s m i s s t h a t 

p e t i t i o n w i t h o u t r e q u i r i n g a r e s p o n s e f r o m t h e d i s t r i c t 

a t t o r n e y ) ; S c o t t v. S t a t e , So. 3d a t ("There i s no 

r e q u i r e m e n t t h a t a c i r c u i t c o u r t even r e c e i v e a r e s p o n s e o r a 
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m o t i o n t o d i s m i s s f r o m t h e S t a t e b e f o r e s u m m a r i l y d e n y i n g a 

R u l e 32 p e t i t i o n . " ) . S i m i l a r l y , t h i s C o u r t h o l d s t h a t t h e 

c i r c u i t c o u r t d i d n o t e r r i n d i s m i s s i n g J e n k i n s ' s p e t i t i o n 

p r i o r t o r e c e i v i n g a r e p l y t o t h e S t a t e ' s answer and m o t i o n t o 

d i s m i s s . 

M o r e o v e r , even i f J e n k i n s d i d have a r i g h t t o f i l e a r e p l y 

t o t h e S t a t e ' s answer and m o t i o n t o d i s m i s s , any e r r o r t h e 

c i r c u i t c o u r t c o m m i t t e d i n s i g n i n g t h e o r d e r d i s m i s s i n g t h e 

p e t i t i o n w i t h o u t t h e r e p l y was h a r m l e s s . See R u l e 45, A l a . R. 

C r i m . P. As d i s c u s s e d b e l o w , J e n k i n s f i l e d h i s r e p l y a f t e r 

t h e c i r c u i t c o u r t s i g n e d t h e o r d e r d i s m i s s i n g t h e p e t i t i o n b u t 

w e l l b e f o r e t h e c i r c u i t c o u r t e n t e r e d i t s o r d e r . T h e r e f o r e , 

J e n k i n s had t h e o p p o r t u n i t y t o p l e a d h i s a r g u m e n t s b e f o r e t h e 

c i r c u i t c o u r t and t o p r e s e r v e h i s a r g u m e n t s f o r a p p e l l a t e 

r e v i e w . More i m p o r t a n t l y , t h i s C o u r t has t h o r o u g h l y r e v i e w e d 

t h e a r g u m e n t s c o n t a i n e d i n J e n k i n s ' s r e p l y and, as w i l l be 

d i s c u s s e d l a t e r i n t h i s o p i n i o n , i s c o n v i n c e d t h a t t h o s e 

a r g u m e n t s w o u l d n o t have a l t e r e d t h e outcome o f h i s R u l e 32 

p r o c e e d i n g s . 6 See R u l e 45, A l a . R. App. P.; Ex p a r t e W i l l i a m s , 

6 I n h i s b r i e f t o t h i s C o u r t , J e n k i n s a s s e r t s t h a t he was 
p r e j u d i c e d b y t h e c i r c u i t c o u r t ' s d e c i s i o n t o s i g n t h e o r d e r 
d i s m i s s i n g h i s p e t i t i o n b e f o r e r e c e i v i n g h i s r e p l y b e c a u s e 
" [ a ] t t h e t i m e t h e c i r c u i t c o u r t s i g n e d t h e S t a t e ' s o r d e r , t h e 
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987 So. 2d 1122, 1126 ( A l a . 2007) ( " [ B ] e f o r e t h e r e v i e w i n g 

c o u r t can a f f i r m a judgment b a s e d upon t h e ' h a r m l e s s e r r o r ' 

r u l e , t h a t c o u r t must f i n d c o n c l u s i v e l y t h a t t h e t r i a l c o u r t ' s 

e r r o r d i d n o t a f f e c t t h e outcome o f t h e t r i a l o r o t h e r w i s e 

p r e j u d i c e a s u b s t a n t i a l r i g h t o f t h e d e f e n d a n t . " ) ( c i t a t i o n s 

and q u o t a t i o n s o m i t t e d ) . T h e r e f o r e , J e n k i n s i s n o t e n t i t l e d 

t o any r e l i e f b a s e d on t h i s i s s u e . 

C. 

J e n k i n s n e x t a r g u e s t h a t h i s r i g h t t o due p r o c e s s was 

v i o l a t e d b e c a u s e he d i d n o t r e c e i v e n o t i c e t h a t t h e c i r c u i t 

c o u r t h a d s i g n e d t h e November 25, 2008 o r d e r d i s m i s s i n g t h e 

p e t i t i o n u n t i l December 23, 2008. A c c o r d i n g t o J e n k i n s , t h e 

c i r c u i t c o u r t r e t a i n e d j u r i s d i c t i o n t o e n t e r t a i n a m o t i o n t o 

r e c o n s i d e r f o r o n l y 30 d a y s a f t e r s i g n i n g t h e o r d e r d i s m i s s i n g 

t h e p e t i t i o n . He t h e n a r g u e s t h a t b e c a u s e he d i d n o t r e c e i v e 

n o t i c e o f t h e d i s m i s s a l u n t i l 28 d a y s a f t e r t h e c i r c u i t c o u r t 

s i g n e d t h e o r d e r , he h a d o n l y two d a y s t o f i l e h i s m o t i o n t o 

r e c o n s i d e r and t h e c i r c u i t c o u r t h a d o n l y two d a y s t o c o n s i d e r 

o n l y p l e a d i n g i t h a d r e c e i v e d f r o m Mr. J e n k i n s was h i s 
s u c c e s s i v e p e t i t i o n , w h i c h c o n t a i n e d o n l y f a c t u a l a l l e g a t i o n s  
and no l e g a l a r g u m e n t s . " ( J e n k i n s ' s b r i e f , a t 25) ( e m p h a s i s 
a d d e d . ) J e n k i n s ' s a s s e r t i o n i s b e l i e d b y t h e r e c o r d . ( 2 d R. 
32 C. 3-17.) 

25 



CR-08-0490 
t h a t m o t i o n . J e n k i n s t h e n a r g u e s t h a t b e c a u s e t h o s e r e m a i n i n g 

two d a y s i n c l u d e d t h e C h r i s t m a s h o l i d a y , h i s m o t i o n d i d n o t 

r e c e i v e c o n s i d e r a t i o n i n v i o l a t i o n o f h i s r i g h t t o due 

p r o c e s s . T h i s C o u r t d i s a g r e e s . 

The c i r c u i t c o u r t r e n d e r e d i t s j u d g m e n t d i s m i s s i n g 

J e n k i n s ' s R u l e 32 p e t i t i o n on November 25, 2008, when i t 

s i g n e d t h e S t a t e ' s p r o p o s e d o r d e r . See R u l e 5 8 ( a ) , A l a . R. 

C i v . P. ("A Judge may r e n d e r an o r d e r o r j u d g m e n t ... b y 

e x e c u t i o n a s e p a r a t e w r i t t e n document " ) . A c c o r d i n g t o 

J e n k i n s , he r e c e i v e d n o t i c e o f t h e c i r c u i t c o u r t ' s a c t i o n on 

December 23, 2008. The c i r c u i t c o u r t , h o w e v e r, d i d n o t e n t e r 

i t s j u d g m e n t f o r f i n a l i t y a nd t i m i n g p u r p o s e s u n t i l J a n u a r y 2, 

2009, when t h e o r d e r was e n t e r e d i n t o t h e S t a t e J u d i c i a l 

I n f o r m a t i o n S y s t e m . 7 See R u l e 5 8 ( c ) , A l a . R. C i v . P. ("An 

7The amendment t o R u l e 5 8 ( c ) , A l a . R. C i v . P., p r o v i d i n g 
t h a t a j u d g m e n t i s e n t e r e d f o r f i n a l i t y p u r p o s e s when t h e 
o r d e r i s e n t e r e d i n t o t h e S t a t e J u d i c i a l I n f o r m a t i o n S y s t e m 
became e f f e c t i v e on September 19, 2006. The C o m m i t t e d 
Comments t o t h e 2006 amendment t o R u l e 5 8 ( c ) , A l a . R. C i v . P., 
e x p l a i n : 

" R u l e 5 8 ( c ) i s amended t o p r o v i d e f o r an unambiguous 
and u n i v e r s a l l y a v a i l a b l e r e c o r d o f t h e e n t r y o f 
j u d g m e n t . Upon o c c a s i o n , t h e l o o s e - l e a f d o c k e t 
s h e e t s o r c a s e a c t i o n summary s h e e t s have been 
m i s p l a c e d a f t e r a j u d g m e n t has been e n t e r e d , o r t h e 
c i r c u i t c l e r k f a i l e d t o m a i l n o t i c e o f t h e e n t r y o f 
j u d g m e n t , s u c h t h a t t h e t i m e f o r f i l i n g a n o t i c e o f 
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o r d e r o r a judgment s h a l l be deemed ' e n t e r e d ' w i t h i n t h e 

m e a n i n g o f t h e s e R u l e s and t h e R u l e s o f A p p e l l a t e P r o c e d u r e as 

o f t h e a c t u a l d a t e o f t h e i n p u t o f t h e o r d e r o r j u d g m e n t i n t o 

t h e S t a t e J u d i c i a l I n f o r m a t i o n S y s t e m . " ) ; see a l s o Ex p a r t e  

W r i g h t , 860 So. 2d 1253, 1254 ( A l a . 2002) ( R u l e 5 8 ( c ) , A l a . 

R. C i v . P., g o v e r n s when an o r d e r d i s m i s s i n g a R u l e 32 

p e t i t i o n i s e n t e r e d f o r t i m i n g p u r p o s e s . ) . A c c o r d i n g l y , 

J e n k i n s r e c e i v e d n o t i c e o f t h e c i r c u i t c o u r t ' s o r d e r 

d i s m i s s i n g h i s R u l e 32 p e t i t i o n 10 d a y s b e f o r e t h a t o r d e r was 

e n t e r e d and became f i n a l . Under t h e s e f a c t s , t h i s C o u r t h o l d s 

t h a t J e n k i n s r e c e i v e d t i m e l y n o t i c e o f t h e e n t r y o f t h e 

c i r c u i t c o u r t ' s j u d g m e n t . 8 

a p p e a l began t o r u n w i t h o u t t h e l o s i n g p a r t y ' s 
h a v i n g e f f e c t i v e n o t i c e o f t h e e n t r y o f j u d g m e n t o r 
t h e d e a d l i n e f o r f i l i n g a n o t i c e o f a p p e a l . ... 
[Under R u l e 5 8 ( c ) , A l a . R. C i v . P., as amended,] 
[ t ] h e e l e c t r o n i c r e c o r d s i n p u t i n t o t h e [ S t a t e 
J u d i c i a l I n f o r m a t i o n System] a r e a v a i l a b l e b o t h i n 
t h e c l e r k s ' o f f i c e s a nd t h r o u g h r e m o t e a c c e s s o v e r 
t h e I n t e r n e t . Thus, u n d e r t h e amended r u l e , an 
a t t o r n e y o r a p a r t y w i l l have v i r t u a l l y i n s t a n t 
a c c e s s t o t h e i n f o r m a t i o n t h a t j u d g m e n t has be e n 
e n t e r e d . " 

8On J a n u a r y 9, 2009, t h e c i r c u i t c o u r t i s s u e d an o r d e r 
h o l d i n g t h a t i t l a c k e d j u r i s d i c t i o n t o r u l e on J e n k i n s ' s 
m o t i o n t o r e c o n s i d e r a n d h i s m o t i o n t o amend h i s p e t i t i o n . 
J e n k i n s does n o t a r g u e on a p p e a l t h a t t h e c i r c u i t c o u r t ' s 
r u l i n g s were e r r o n e o u s ; t h e r e f o r e , t h e s e i s s u e s a r e n o t b e f o r e 
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M o r e o v e r , e v e n i f J e n k i n s d i d r e c e i v e n o t i c e i n an 

u n t i m e l y manner, t h i s C o u r t w o u l d n o t remand t h i s c a u s e f o r 

f u r t h e r p r o c e e d i n g s b e c a u s e any e r r o r was h a r m l e s s . R u l e 45, 

A l a . R. App. P. H e r e , J e n k i n s f i l e d h i s m o t i o n t o r e c o n s i d e r 

w i t h i n 30 d a y s o f t h e c i r c u i t c o u r t s i g n i n g t h e o r d e r 

d i s m i s s i n g h i s R u l e 32 p e t i t i o n , and he f i l e d a t i m e l y n o t i c e 

o f a p p e a l . Thus, he d i d n o t l o s e t h e o p p o r t u n i t y t o p r e s e r v e 

any a r g u m e n t s . F u r t h e r , t h i s C o u r t has t h r o u g h l y r e v i e w e d t h e 

a s s e r t i o n s c o n t a i n e d i n a l l t h e p l e a d i n g s J e n k i n s f i l e d a f t e r 

t h e c i r c u i t c o u r t s i g n e d i t s o r d e r d i s m i s s i n g t h e p e t i t i o n . 

A f t e r t h o r o u g h l y r e v i e w i n g a l l o f J e n k i n s ' s p l e a d i n g s , t h i s 

C o u r t i s c o n v i n c e d t h a t none o f t h e a r g u m e n t s c o n t a i n e d i n 

t h o s e p l e a d i n g s w o u l d have a l t e r e d t h e outcome o f h i s R u l e 32 

p r o c e e d i n g s . See Ex p a r t e W i l l i a m s , 987 So. 2d a t 1126 

( " [ B ] e f o r e t h e r e v i e w i n g c o u r t c a n a f f i r m a j u dgment b a s e d 

upon t h e ' h a r m l e s s e r r o r ' r u l e , t h a t c o u r t must f i n d 

t h i s C o u r t . See P a r d u e v. P o t t e r , 632 So. 2d 470, 473 ( A l a . 
1994) ( " I s s u e s n o t a r g u e d i n t h e a p p e l l a n t ' s b r i e f a r e 
w a i v e d . " ) . However, e v e n i f t h e s e i s s u e s were p r o p e r l y b e f o r e 
t h i s C o u r t , J e n k i n s i n v i t e d any e r r o r i n t h e c i r c u i t c o u r t ' s 
r u l i n g b y e r r o n e o u s l y a s s e r t i n g i n h i s m o t i o n t o r e c o n s i d e r 
t h a t t h e c i r c u i t c o u r t w o u l d l o s e j u r i s d i c t i o n on December 25, 
2008. See Ex p a r t e W o r l e y , [Ms. 1090631, S e p t . 10, 2010] 
So. 3d , ( A l a . 2010) . 
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c o n c l u s i v e l y t h a t t h e t r i a l c o u r t ' s e r r o r d i d n o t a f f e c t t h e 

outcome o f t h e t r i a l o r o t h e r w i s e p r e j u d i c e a s u b s t a n t i a l 

r i g h t o f t h e d e f e n d a n t . " ) ( c i t a t i o n s a nd q u o t a t i o n s o m i t t e d ) . 

B e c a u s e J e n k i n s t i m e l y f i l e d h i s m o t i o n t o r e c o n s i d e r and 

n o t i c e o f a p p e a l and b e c a u s e none o f t h e a r g u m e n t s c o n t a i n e d 

i n t h e p l e a d i n g s f i l e d a f t e r t h e c i r c u i t c o u r t s i g n e d i t s 

o r d e r d i s m i s s i n g t h e R u l e 32 p e t i t i o n w o u l d have a l t e r e d t h e 

outcome o f t h e p r o c e e d i n g s , any d e l a y i n n o t i f y i n g J e n k i n s o f 

t h e o r d e r was h a r m l e s s . R u l e 45, A l a . R. App. P. T h e r e f o r e , 

J e n k i n s i s n o t e n t i t l e d t o any r e l i e f b a s e d on t h i s i s s u e . 

I I I . 

J e n k i n s n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

d e t e r m i n e d t h a t h i s R u l e 32 p e t i t i o n was t i m e - b a r r e d p u r s u a n t 

t o R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P. F i r s t , J e n k i n s a r g u e s t h a t 

t h e t i m e l i m i t a t i o n c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . 

P., does n o t a p p l y t o a s u c c e s s i v e p e t i t i o n f i l e d p u r s u a n t t o 

R u l e 3 2 . 2 ( b ) ( 2 ) , A l a . R. C r i m . P., b a s e d on a "new g r o u n d " f o r 

r e l i e f o r b a s e d on a new r u l e o f l a w . J e n k i n s t h e n a s s e r t s 

t h a t t h e Alabama Supreme C o u r t "changed t h e l a w i n Alabama 

w i t h r e s p e c t t o when j u r o r m i s c o n d u c t c l a i m s may be r a i s e d " 

when i t d e c i d e d Ex p a r t e B u r g e s s , 21 So. 3d 746 ( A l a . 2 0 0 8 ) . 
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( J e n k i n s ' s b r i e f , a t 34.) A c c o r d i n g t o J e n k i n s , b e c a u s e he 

b a s e d h i s j u r o r - m i s c o n d u c t c l a i m on t h e "new g r o u n d " f o r R u l e 

32 r e l i e f t h a t t h e Supreme C o u r t e s t a b l i s h e d i n Ex p a r t e  

B u r g e s s and b e c a u s e he f i l e d h i s s e c o n d R u l e 32 p e t i t i o n 

w i t h i n s i x months o f t h e Supreme C o u r t ' s r e l e a s e o f i t s 

o p i n i o n i n Ex p a r t e B u r g e s s , t h e t i m e l i m i t a t i o n c o n t a i n e d i n 

R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P., does n o t b a r r e l i e f . 

A l t e r n a t i v e l y , J e n k i n s a r g u e s t h a t even i f t h e t i m e l i m i t a t i o n 

c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P., does a p p l y , he 

was e n t i t l e d t o e q u i t a b l e t o l l i n g b e c a u s e h i s j u r o r - m i s c o n d u c t 

c l a i m was b a s e d on t h e "new l a w " e s t a b l i s h e d i n Ex p a r t e  

B u r g e s s . A g a i n , J e n k i n s a s s e r t s t h a t i n Ex p a r t e B u r g e s s , 

t h e Alabama Supreme C o u r t c r e a t e d a new l a w g o v e r n i n g when 

j u r o r - m i s c o n d u c t c l a i m s may be a s s e r t e d and t h a t t h i s new l a w 

was n o t c r e a t e d u n t i l a f t e r t h e t i m e l i m i t a t i o n on h i s R u l e 32 

p e t i t i o n had e x p i r e d ; t h e r e f o r e , he i s e n t i t l e d t o e q u i t a b l e 

t o l l i n g . T h i s C o u r t d i s a g r e e s . 

E a c h o f J e n k i n s ' s a r g u m e n t s r e g a r d i n g why h i s p e t i t i o n i s 

n o t b a r r e d by t h e t i m e l i m i t a t i o n c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , 

A l a . R. C r i m . P., i s b a s e d on t h e p r e m i s e t h a t t h e Alabama 

Supreme C o u r t e s t a b l i s h e d a "new l a w " o r a "new g r o u n d " f o r 

R u l e 32 r e l i e f i n Ex p a r t e B u r g e s s . C o n t r a r y t o J e n k i n s ' s 
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a s s e r t i o n s , t h e Alabama Supreme C o u r t d i d n o t e s t a b l i s h a new 

la w i n Ex p a r t e B u r g e s s ; i n s t e a d , i t h e l d t h a t t h i s C o u r t had 

m i s a p p l i e d e x i s t i n g l a w . I n Ex p a r t e B u r g e s s , t h e Alabama 

Supreme C o u r t g r a n t e d c e r t i o r a r i r e v i e w " t o d e t e r m i n e w h e t h e r 

t h e d e c i s i o n [ o f t h i s C o u r t , h o l d i n g t h a t B u r g e s s ' s j u r o r -

m i s c o n d u c t c l a i m was p r o c e d u r a l l y b a r r e d p u r s u a n t t o R u l e 

3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , A l a . R. C r i m . P.,] c o n f l i c t [ e d ] w i t h Ex  

p a r t e P i e r c e , 851 So. 2d 606 ( A l a . 2 0 0 0 ) , Ex p a r t e Dobyne, 805 

So. 2d 763 ( A l a . 2 0 0 1 ) , and DeBruce v. S t a t e , 890 So. 2d 1068 

( A l a . C r i m . App. 2 0 0 3 ) . " Ex p a r t e B u r g e s s , 21 So. 3d a t 750. 

In Ex p a r t e P i e r c e , t h e Alabama Supreme C o u r t e s t a b l i s h e d 

t h a t a j u r o r - m i s c o n d u c t c l a i m c o u l d be r a i s e d as a 

c o n s t i t u t i o n a l c l a i m p u r s u a n t t o R u l e 3 2 . 1 ( a ) , A l a . R. C r i m . 

P., and w o u l d n o t be p r o c e d u r a l l y b a r r e d p u r s u a n t t o R u l e 

3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , i f t h e p e t i t i o n e r p r o v e d by a 

p r e p o n d e r a n c e o f t h e e v i d e n c e " t h a t t h e i n f o r m a t i o n was n o t 

known, and c o u l d n o t r e a s o n a b l y have been d i s c o v e r e d , a t t r i a l 

o r i n t i m e t o r a i s e t h e i s s u e i n a m o t i o n f o r new t r i a l o r on 

a p p e a l . " 851 So. 2d a t 616-17. The Supreme C o u r t ' s h o l d i n g 

i n P i e r c e was r e a f f i r m e d i n Ex p a r t e Dobyne, 805 So.2d 763, 

768 ( A l a . 2 0 0 1 ) , and DeBruce v. S t a t e , 890 So. 2d 1068 ( A l a . 

C r i m . App. 2 0 0 3 ) . 
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In Ex p a r t e B u r g e s s , t h e Alabama Supreme C o u r t r e v i e w e d 

t h i s C o u r t ' s a f f i r m a n c e o f t h e summary d i s m i s s a l o f B u r g e s s ' s 

R u l e 32 p e t i t i o n i n w h i c h B u r g e s s a l l e g e d t h a t j u r o r s had 

f a i l e d t o d i s c l o s e i n f o r m a t i o n d u r i n g v o i r d i r e . A l t h o u g h 

B u r g e s s had a l l e g e d t h a t t h e j u r o r - m i s c o n d u c t c l a i m was n o t 

known t o him and " t h a t he c o u l d n o t have r e a s o n a b l y d i s c o v e r e d 

t h e a l l e g e d j u r o r m i s c o n d u c t i n t i m e t o r a i s e t h e c l a i m s i n a 

m o t i o n o r a new t r i a l o r on a p p e a l , " t h i s C o u r t h e l d t h a t h i s 

c l a i m s were p r o c e d u r a l l y b a r r e d b e c a u s e t h e y c o u l d have b e e n , 

b u t were n o t , r a i s e d a t t r i a l and on d i r e c t a p p e a l . Ex p a r t e  

B u r g e s s , 21 So. 3d a t 754 ( e m p h a s i s i n o r i g i n a l ) . The 

Alabama Supreme C o u r t r e v e r s e d t h i s C o u r t ' s d e c i s i o n , h o l d i n g 

t h a t t h i s C o u r t had e r r o n e o u s l y a p p l i e d t h e s t a n d a r d 

e s t a b l i s h e d i n Ex p a r t e P i e r c e , 851 So. 2d 606, and Ex p a r t e  

Dobyne, 805 So. 2d 763, r e g a r d i n g what a R u l e 32 p e t i t i o n e r 

must e s t a b l i s h t o overcome t h e p r o c e d u r a l b a r s c o n t a i n e d i n 

R u l e 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , A l a . R. C r i m . P. S p e c i f i c a l l y , 

t h e Alabama Supreme C o u r t , r e l y i n g on Ex p a r t e P i e r c e , 851 So. 

2d 606, h e l d t h a t a R u l e 32 p e t i t i o n e r c a n overcome t h e 

p r o c e d u r a l b a r s c o n t a i n e d i n R u l e 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , A l a . 

R. C r i m . P., i f t h a t p e t i t i o n e r shows t h a t he was unaware o f 

and " t h a t he c o u l d n o t have r e a s o n a b l y d i s c o v e r e d t h e a l l e g e d 
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j u r o r m i s c o n d u c t i n t i m e t o r a i s e t h e c l a i m s i n a m o t i o n o r a 

new t r i a l o r on a p p e a l . " 9 Ex p a r t e B u r g e s s , 21 So. 3d a t 754. 

See a l s o Ex p a r t e P i e r c e , 851 So. 2d a t 616 ( " P i e r c e ' s [ j u r o r -

m i s c o n d u c t ] c l a i m was c o g n i z a b l e as l o n g as he e s t a b l i s h e d 

t h a t t h e i n f o r m a t i o n was n o t known, and c o u l d n o t r e a s o n a b l y 

have been d i s c o v e r e d , a t t r i a l o r i n t i m e t o r a i s e t h e i s s u e 

i n a m o t i o n f o r new t r i a l o r on a p p e a l . " ) . A c c o r d i n g l y , t h e 

Supreme C o u r t d i d n o t , as J e n k i n s a r g u e s , e s t a b l i s h a new r u l e 

o f l a w o r a new g r o u n d f o r R u l e 32 r e l i e f when i t d e c i d e d Ex  

p a r t e B u r g e s s . 1 0 I n s t e a d , i t d e t e r m i n e d t h a t t h i s C o u r t had 

9 T h i s C o u r t n o t e s t h a t J e n k i n s , d u r i n g h i s f i r s t R u l e 32 
p r o c e e d i n g , f a i l e d t o p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
" t h a t t h e i n f o r m a t i o n [ r e l a t i n g t o h i s j u r o r - m i s c o n d u c t c l a i m ] 
was n o t known, and c o u l d n o t r e a s o n a b l y have been d i s c o v e r e d , 
a t t r i a l o r i n t i m e t o r a i s e t h e i s s u e i n a m o t i o n f o r new 
t r i a l o r on a p p e a l , " Ex p a r t e P i e r c e , 851 So. 2d a t 616-17, 
b e c a u s e J e n k i n s f a i l e d t o e l i c i t any t e s t i m o n y f r o m t r i a l 
c o u n s e l i n d i c a t i n g t h a t c o u n s e l was unaware o f t h e c l a i m . 
B e c a u s e J e n k i n s f a i l e d t o meet h i s b u r d e n t o e s t a b l i s h t h a t 
t h e c l a i m was unknown, t h i s C o u r t c o r r e c t l y a p p l i e d Ex p a r t e  
P i e r c e , 851 So. 2d a t 616-17, and h e l d t h a t t h e c l a i m was 
p r o c e d u r a l l y b a r r e d b e c a u s e i t c o u l d have b e e n , b u t was n o t , 
r a i s e d a t t r i a l o r on d i r e c t a p p e a l . J e n k i n s v. S t a t e , 972 
So. 2d a t 168. 

1 0 J e n k i n s c i t e s K i n g v. S t a t e , 689 So. 2d 931 ( A l a . C r i m . 
App. 1 9 9 7 ) , R i c e v. S t a t e , 682 So. 2d 485 ( A l a . C r i m . App. 
1 9 9 6 ) , and M i t c h e l l v. S t a t e , 547 So. 2d 1194 ( A l a . C r i m . App. 
1 9 8 9 ) , i n s u p p o r t o f h i s p r o p o s i t i o n t h a t R u l e 32 c l a i m s b a s e d 
on n e w l y d e c i d e d c a s e s a r e n o t s u b j e c t t o t h e t i m e l i m i t a t i o n 
c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P. U n l i k e J e n k i n s ' s 
n o n j u r i s d i c t i o n a l c l a i m , t h e p e t i t i o n e r s i n e a c h o f t h e s e 

33 



CR-08-0490 
e r r o n e o u s l y a p p l i e d t h e s t a n d a r d e s t a b l i s h e d i n Ex p a r t e  

P i e r c e , 851 So. 2d a t 616. 

B e c a u s e t h e Alabama Supreme C o u r t d i d n o t e s t a b l i s h a new 

l a w o r a new g r o u n d f o r R u l e 32 r e l i e f i n Ex p a r t e B u r g e s s , 

J e n k i n s ' s a s s e r t i o n t h a t t h e r e l e a s e o f t h a t c a s e exempted h i s 

j u r o r - m i s c o n d u c t c l a i m f r o m t h e a p p l i c a t i o n o f t h e t i m e 

l i m i t a t i o n c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P., i s 

w i t h o u t m e r i t . L i k e w i s e , b e c a u s e t h e Alabama Supreme C o u r t 

d i d n o t e s t a b l i s h a new l a w o r a new g r o u n d f o r R u l e 32 r e l i e f 

i n Ex p a r t e B u r g e s s , J e n k i n s i s n o t e n t i t l e d t o e q u i t a b l e 

t o l l i n g b a s e d on t h e r e l e a s e o f t h a t c a s e . See F i t t s v.  

E b e r l i n , 626 F. Supp. 2d 724, 733 (N.D. Ohio 2009) ("Given 

t h a t no new r u l e e x i s t s t h a t a p p l i e s t o [ t h e p e t i t i o n e r ' s ] 

c a s e , [ h i s ] p l e a f o r e q u i t a b l e t o l l i n g ... must f a i l . " ) . 

T h e r e f o r e , u n l e s s J e n k i n s f i l e d h i s R u l e 32 p e t i t i o n b e f o r e 

t h e t i m e l i m i t a t i o n e x p i r e d , t h i s c i r c u i t c o r r e c t l y d i s m i s s e d 

t h e p e t i t i o n p u r s u a n t t o R u l e 3 2 . 7 ( d ) , A l a . R. C r i m . P. See  

Wood v. S t a t e , 891 So. 2d 398, 420 ( A l a . C r i m . App. 2003) 

( h o l d i n g t h a t j u r o r - m i s c o n d u c t c l a i m s a r e n o n j u r i s d i c t i o n a l ) ; 

c a s e s r a i s e d j u r i s d i c t i o n a l c l a i m s t h a t , by t h e i r n a t u r e , a r e 
n o t s u b j e c t t o t h e t i m e l i m i t a t i o n c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , 
A l a . R. C r i m . P. T h e r e f o r e , t h e s e c a s e s do n o t s u p p o r t h i s 
a r g u m e n t . 
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Bowen v. S t a t e , 899 So. 2d 310, 312 ( A l a . C r i m . App. 2004) 

( h o l d i n g t h a t n o n j u r i s d i c t i o n a l , c o n s t i t u t i o n a l c l a i m s a r e 

s u b j e c t t o t h e p r o c e d u r a l b a r s s e t f o r t h i n R u l e 32, A l a . R. 

C r i m . P . ) ; T u c k e r v. S t a t e , 956 So. 2d 1170, 1171 ( A l a . C r i m . 

App. 2006) ( h o l d i n g t h a t n o n j u r i s d i c t i o n a l c l a i m s a r e s u b j e c t 

t o t h e t i m e l i m i t a t i o n c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , A l a . R. 

C r i m . P . ) . 

R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P., p r o v i d e s : 

" S u b j e c t t o t h e f u r t h e r p r o v i s i o n s h e r e i n a f t e r s e t 
o u t i n t h i s s e c t i o n , t h e c o u r t s h a l l n o t e n t e r t a i n 
any p e t i t i o n f o r r e l i e f f r o m a c o n v i c t i o n o r s e n t e n c e 
on t h e g r o u n d s s p e c i f i e d i n R u l e 3 2 . 1 ( a ) and ( f ) , 
u n l e s s t h e p e t i t i o n i s f i l e d : (1) I n t h e c a s e o f a 
c o n v i c t i o n a p p e a l e d t o t h e C o u r t o f C r i m i n a l A p p e a l s , 
w i t h i n one (1) y e a r a f t e r t h e i s s u a n c e o f t h e 
c e r t i f i c a t e o f judgment by t h e C o u r t o f C r i m i n a l 
A p p e a l s u n d e r R u l e 41, A l a . R . A p p . P . ; o r (2) i n t h e 
c a s e o f a c o n v i c t i o n n o t a p p e a l e d t o t h e C o u r t o f 
C r i m i n a l A p p e a l s , w i t h i n one (1) y e a r a f t e r t h e t i m e 
f o r f i l i n g an a p p e a l l a p s e s ; p r o v i d e d , however, t h a t 
t h e t i m e f o r f i l i n g a p e t i t i o n u n d e r R u l e 3 2 . 1 ( f ) t o 
s e e k an o u t - o f - t i m e a p p e a l f r o m t h e d i s m i s s a l o r 
d e n i a l o f a p e t i t i o n p r e v i o u s l y f i l e d u n d e r any 
p r o v i s i o n o f R u l e 32.1 s h a l l be s i x (6) months f r o m 
t h e d a t e t h e p e t i t i o n e r d i s c o v e r s t h e d i s m i s s a l o r 
d e n i a l , i r r e s p e c t i v e o f t h e o n e - y e a r d e a d l i n e s 
s p e c i f i e d i n t h e p r e c e d i n g s u b p a r t s (1) and (2) o f 
t h i s s e n t e n c e ; and p r o v i d e d f u r t h e r t h a t t h e 
i m m e d i a t e l y p r e c e d i n g p r o v i s o s h a l l n o t e x t e n d e i t h e r 
o f t h o s e o n e - y e a r d e a d l i n e s as t h e y may a p p l y t o t h e 
p r e v i o u s l y f i l e d p e t i t i o n . The c o u r t s h a l l n o t 
e n t e r t a i n a p e t i t i o n b a s e d on t h e g r o u n d s s p e c i f i e d 
i n R u l e 3 2 . 1 ( e ) u n l e s s t h e p e t i t i o n i s f i l e d w i t h i n 
t h e a p p l i c a b l e o n e - y e a r p e r i o d s p e c i f i e d i n t h e f i r s t 
s e n t e n c e o f t h i s s e c t i o n , o r w i t h i n s i x (6) months 
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a f t e r t h e d i s c o v e r y o f t h e n e w l y d i s c o v e r e d m a t e r i a l 
f a c t s , w h i c h e v e r i s l a t e r ; p r o v i d e d , h o w e v er, t h a t 
t h e o n e - y e a r p e r i o d d u r i n g w h i c h a p e t i t i o n may be 
b r o u g h t s h a l l i n no c a s e be deemed t o have begun t o 
r u n b e f o r e t h e e f f e c t i v e d a t e o f t h e p r e c u r s o r o f 
t h i s r u l e , i . e . , A p r i l 1, 1987." 

The Alabama Supreme C o u r t a f f i r m e d t h i s C o u r t ' s judgment 

a f f i r m i n g J e n k i n s ' s c a p i t a l - m u r d e r c o n v i c t i o n s and s e n t e n c e s 

o f d e a t h on May 28, 1993, Ex p a r t e J e n k i n s , 627 So. 2d 1054, 

and t h i s C o u r t i s s u e d i t s c e r t i f i c a t e o f judgment on O c t o b e r 

28, 1993. J e n k i n s d i d n o t f i l e h i s c u r r e n t R u l e 32 p e t i t i o n 

u n t i l O c t o b e r 1, 2008, w e l l a f t e r t h e t i m e l i m i t a t i o n 

c o n t a i n e d i n R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P., had e x p i r e d . 

B e c a u s e J e n k i n s f i l e d h i s R u l e 32 p e t i t i o n a f t e r t h e t i m e 

l i m i t a t i o n had e x p i r e d , t h e c i r c u i t c o u r t c o r r e c t l y d i s m i s s e d 

i t p u r s u a n t t o R u l e 3 2 . 7 ( d ) , A l a . R. C r i m . P. 1 1 

F o r t h e f o r e g o i n g r e a s o n s , t h e judgment o f t h e c i r c u i t 

c o u r t i s a f f i r m e d . 

AFFIRMED. 

W i s e , P . J . , and W e l c h , K e l l u m , and M a i n , J J . , c o n c u r . 

1 1 B e c a u s e t h i s C o u r t has a f f i r m e d t h e d i s m i s s a l o f 
J e n k i n s ' s p e t i t i o n b a s e d on R u l e 3 2 . 2 ( c ) , A l a . R. C r i m . P., i t 
w i l l n o t d i s c u s s t h e c i r c u i t c o u r t ' s a l t e r n a t i v e r e a s o n s f o r 
d i s m i s s i n g t h e p e t i t i o n . 
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