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MAIN, Judge. 

F r e d r i c k D a r n e l l Banks was c o n v i c t e d of f i r s t - d e g r e e 

r o b b e r y , a v i o l a t i o n of § 13A-8 - 4 1 ( a ) ( 1 ) , A l a . Code 1975. The 

t r i a l c o u r t s entenced Banks t o l i f e imprisonment. T h i s a p p e a l 

f o l l o w e d . 
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P a t t y Thompkins, an employee of a W i n n - D i x i e g r o c e r y 

s t o r e i n M o b i l e County, t e s t i f i e d t h a t on January 23, 2008, 

she was w o r k i n g a t the s t o r e and n o t i c e d a b l a c k male, l a t e r 

i d e n t i f i e d as Banks, w e a r i n g dark c l o t h i n g e n t e r the s t o r e a t 

a p p r o x i m a t e l y 11:30 p.m. Thompkins s t a t e d t h a t she f e l t 

uneasy about the male. He walked around the s t o r e w i t h one 

i t e m , a bag of dog food, i n h i s buggy and c o n t i n u o u s l y t a l k e d 

on h i s c e l l u l a r t e l e p h o n e . When he approached Thompkins's 

checkout r e g i s t e r , he no l o n g e r had the dog f o o d i n h i s buggy. 

I n s t e a d , he h e l d a s o f t d r i n k and c o n t i n u e d t o t a l k on h i s 

t e l e p h o n e . Thompkins asked him f o r h i s W i n n - D i x i e reward 

c a r d . He p r o v i d e d Thompkins w i t h a phone number i n s t e a d , 

which Thompkins used t o a c c e s s h i s c a r d . W h i l e she was 

r i n g i n g up h i s soda purchase, Thompkins n o t i c e d h i s e a r r i n g s 

which were " p r a y i n g hands". A f t e r the s a l e , he remained i n 

the s t o r e , s t a n d i n g between the r e g i s t e r and the f r o n t door. 

Meanwhile, another customer, l a t e r i d e n t i f i e d as D u s t i n 

A l s t o n , e n t e r e d the s t o r e and s t o o d i n l i n e a t Thompkins's 

r e g i s t e r . A l s t o n asked f o r c i g a r e t t e s , and Thompkins walked 

toward the c u s t o m e r - s e r v i c e c o u n t e r t o get them. As she 

r e t u r n e d from the c u s t o m e r - s e r v i c e c o u n t e r , she saw two masked 

b l a c k men c a r r y i n g guns e n t e r i n g the s t o r e . 
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Thompkins attempted t o f l e e the s t o r e , but the two masked 

men grabbed her a t g u n p o i n t , a s k i n g f o r the manager. 

Meanwhile, Banks h e l d a gun t o A l s t o n ' s head. The s t o r e 

manager, M i c h a e l B j o r e n s e n , who was on the ground by the s e l f -

checkout l a n e s , s t o o d up, and the masked men took Thompkins 

and him a t gunpoint t o the s t o r e o f f i c e . The men t h r e a t e n e d 

the o f f i c e manager, Denise Bourg, t o open the o f f i c e door or 

they would shoot Thompkins and B j o r e n s e n . 

T h e r e a f t e r , the men f o r c e d Thompkins, B j o r e n s e n , and 

Bourg, a l o n g w i t h A l s t o n , t o l i e on the ground. The men took 

cash from the s t o r e s a f e , and then brought another employee, 

Rona l d S u t t o n , who had been w o r k i n g i n the r e a r of the s t o r e , 

i n t o the o f f i c e . A f t e r the men l e f t the s t o r e , the o f f i c e 

manager t e l e p h o n e d emergency 911. The men took over $16,000 

from the s t o r e d u r i n g the robbery. 

D e t e c t i v e D a v i d Marston of the C i t y of M o b i l e P o l i c e 

Department i n v e s t i g a t e d the robb e r y . Based upon the Winn 

D i x i e reward account used by Banks on the e v e n i n g of the 

robbe r y , D e t e c t i v e Marston s e a r c h e d f o r Banks as a p o t e n t i a l 

s u s p e c t . S e v e r a l days a f t e r the robb e r y , on January 30, 2008, 

o f f i c e r s d e t a i n e d Banks when they came upon h i s v e h i c l e , a 

w h i t e C a d i l l a c , broken down and i n the m i d d l e of a road. 
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A f t e r w a i v i n g h i s M i r a n d a 1 r i g h t s , Banks t o l d D e t e c t i v e 

Marston t h a t he had never been i n s i d e the W i n n - D i x i e g r o c e r y 

s t o r e . He l a t e r a d m i t t e d t h a t he was a t the s t o r e on the 

e v e n i n g of January 23, 2008, "but d i d not see a n y t h i n g . " (R. 

337.) D u r i n g the i n t e r v i e w , Banks wore the " p r a y i n g hands" 

e a r r i n g s t h a t Thompkins had n o t i c e d on the e v e n i n g of the 

robb e r y . 

D e t e c t i v e Marston o b t a i n e d a s e a r c h w a r r a n t f o r Banks's 

v e h i c l e . The s e a r c h r e s u l t e d i n the s e i z u r e of two 

photographs of Banks, a b l a c k j a c k e t , and p a n t s , where a 

money wrapper marked w i t h the address and number of the 

W i n n - D i x i e g r o c e r y s t o r e where the rob b e r y took p l a c e was 

found i n s i d e one of the p o c k e t s . The o f f i c e r s found no money 

or guns i n the v e h i c l e . 

S h e r i Banks, Banks's mother, t e s t i f i e d t h a t a few days 

b e f o r e h i s a r r e s t , Banks t e l e p h o n e d her and t o l d her t h a t a 

man had p u l l e d a gun on him. She i n s t r u c t e d him t o c a l l the 

p o l i c e . A f t e r r e c e i v i n g the t e l e p h o n e c a l l from her son, she 

went t o her s i s t e r ' s house and t e l e p h o n e d the p o l i c e . When 

the p o l i c e a r r i v e d a t S h e r i Bank's s i s t e r ' s house, the o f f i c e r 

1 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966) 
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p r e p a r e d an i n c i d e n t r e p o r t . She t e s t i f i e d t h a t Banks a l s o 

r e p o r t e d the i n c i d e n t t o the p o l i c e . 

Banks f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

p r o h i b i t i n g him from i n t r o d u c i n g i n t o e v i d e n c e an i n c i d e n t 

r e p o r t f o r menacing he f i l e d a f t e r the r o b b e r y ; the e v i d e n c e , 

he s a i d , r e l a t e d t o the i s s u e of f l i g h t . Banks moved t o 

admit the i n c i d e n t r e p o r t , which he argued showed t h a t someone 

had t h r e a t e n e d him w i t h a gun on J a n u a r y 28, 2008, s e v e r a l 

days a f t e r the J a n u a r y 23, 2008,at the Winn D i x i e s t o r e 

r o b b e r y , bu t b e f o r e he was a r r e s t e d on J a n u a r y 30, 2008, 

because he c l a i m e d t h a t i t was a d m i s s i b l e t o r e b u t the S t a t e ' s 

e v i d e n c e t h a t he was e l u d i n g the p o l i c e f o l l o w i n g the r o b b e r y 

a t the Winn D i x i e g r o c e r y s t o r e . We conclude t h a t the t r i a l 

c o u r t d i d not exceed i t s d i s c r e t i o n i n r e f u s i n g t o admit the 

J a n u a r y 28, 2008, i n c i d e n t r e p o r t . 

"'"The a d m i s s i o n or e x c l u s i o n of e v i d e n c e 
i s a m a t t e r w i t h i n the sound d i s c r e t i o n of 
the t r i a l c o u r t . " T a y l o r v. S t a t e , 808 So. 
2d 1148, 1191 ( A l a . Crim. App. 2000), 
a f f ' d , 808 So. 2d 1215 ( A l a . 2001). "The 
q u e s t i o n of a d m i s s i b i l i t y of e v i d e n c e i s 
g e n e r a l l y l e f t t o the d i s c r e t i o n of the 
t r i a l c o u r t , and the t r i a l c o u r t ' s 
d e t e r m i n a t i o n on t h a t q u e s t i o n w i l l not be 
r e v e r s e d except upon a c l e a r showing of 
abuse of d i s c r e t i o n . " Ex p a r t e L o g g i n s , 
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771 So. 2d 1093, 1103 ( A l a . 2000). In 
a d d i t i o n , " [ t ] r i a l c o u r t s are v e s t e d w i t h 
c o n s i d e r a b l e d i s c r e t i o n i n d e t e r m i n i n g 
whether e v i d e n c e i s r e l e v a n t , and such a 
d e t e r m i n a t i o n w i l l not be r e v e r s e d absent 
p l a i n e r r o r or an abuse of d i s c r e t i o n . " 
Hayes v. S t a t e , 717 So. 2d 30, 36 ( A l a . 
Crim. App. 1997).' 

"Gavin v. S t a t e , 891 So. 2d 907, 963 ( A l a . Crim. 
App. 2003)." 

Woods v. S t a t e , 13 So. 3d 1, 23 ( A l a . Crim. App. 2007). 

Rule 401, A l a . R . E v i d . , d e f i n e s r e l e v a n t e v i d e n c e as 

"evidence h a v i n g any tendency t o make the e x i s t e n c e of any 

f a c t t h a t i s of consequence t o the d e t e r m i n a t i o n of the a c t i o n 

more p r o b a b l e or l e s s p r o b a b l e than i t would be w i t h o u t the 

e v i d e n c e . " A l t h o u g h r e l e v a n t e v i d e n c e i s a d m i s s i b l e , Rule 

402, A l a . R . E v i d . , i t "may be e x c l u d e d i f i t s p r o b a t i v e v a l u e 

i s s u b s t a n t i a l l y outweighed by the danger of u n f a i r p r e j u d i c e , 

c o n f u s i o n of the i s s u e s , or m i s l e a d i n g the j u r y , or by 

c o n s i d e r a t i o n s of undue d e l a y , waste of time , or n e e d l e s s 

p r e s e n t a t i o n of c u m u l a t i v e e v i d e n c e . " Rule 403, A l a . R . E v i d . 

Banks's mother t e s t i f i e d t h a t on J a n u a r y 28, 2008, f i v e 

days a f t e r the robb e r y a t the W i n n - D i x i e g r o c e r y s t o r e , she 

i n i t i a t e d the f i l i n g of an i n c i d e n t r e p o r t because her son 

t o l d her t h a t someone had p u l l e d a gun on him and t h r e a t e n e d 

t o shoot him. S h e r i Banks f u r t h e r t e s t i f i e d t h a t her son, 
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Banks, gave h i s r e n d i t i o n of the events f o r the r e p o r t . A f t e r 

S h e r i Banks t e s t i f i e d and was cross-examined, Banks moved t o 

admit the i n c i d e n t r e p o r t i n t o e v i d e n c e . Defense c o u n s e l 

argued t h a t the i n c i d e n t r e p o r t was r e l e v a n t t o negate t h a t 

Banks was on the run a f t e r the W i n n - D i x i e robbery. Defense 

c o u n s e l a l s o argued t h a t the i n c i d e n t r e p o r t showed t h a t law-

enforcement o f f i c e r s had spoken t o Banks p r i o r t o h i s a r r e s t 

f o r the W i n n - D i x i e r o b b e r y . B e f o r e S h e r i Banks t e s t i f i e d , the 

S t a t e argued t h a t the i n c i d e n t r e p o r t was not r e l e v a n t . The 

t r i a l c o u r t found t h a t the i n c i d e n t r e p o r t was i n a d m i s s i b l e 

and o n l y b o l s t e r e d S h e r i Banks's t e s t i m o n y . (R. 381, 384.) 

In t h i s case, the i n c i d e n t r e p o r t was c u m u l a t i v e of 

S h e r i Banks's t e s t i m o n y . See Smith v. S t a t e , 745 So. 2d 922, 

936 ( A l a . Crim. App. 1999) ( s t a t i n g t h a t the e x c l u s i o n of 

a d m i s s i b l e e v i d e n c e does not c o n s t i t u t e r e v e r s i b l e e r r o r when 

the e v i d e n c e would have been merely c u m u l a t i v e of o t h e r 

e v i d e n c e of the same n a t u r e t h a t was a d m i t t e d ) . F u r t h e r , the 

e x c l u s i o n of the i n c i d e n t r e p o r t was harmless i n t h a t i t d i d 

not a f f e c t the outcome of the t r i a l or Banks's s u b s t a n t i a l 

r i g h t s . See Ex p a r t e Lowe, 514 So. 2d 1049, 1050 ( A l a . 1987) 

("The p r o p e r i n q u i r y here i s not whether e v i d e n c e of the 

d efendant's g u i l t i s overwhelming b u t , i n s t e a d , whether a 
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s u b s t a n t i a l r i g h t of the defendant has or p r o b a b l y has been 

a d v e r s e l y a f f e c t e d . " ) . T h e r e f o r e , the t r i a l c o u r t d i d not e r r 

i n not a d m i t t i n g the i n c i d e n t r e p o r t . 

I I . 

Banks next argues t h a t the t r i a l c o u r t e r r e d by r e f u s i n g 

t o g i v e h i s r e q u e s t e d j u r y charges c o n c e r n i n g e y e w i t n e s s -

i d e n t i f i c a t i o n t e s t i m o n y . S p e c i f i c a l l y , Banks contends t h a t 

the t r i a l c o u r t e r r e d i n r e f u s i n g t o g i v e proposed j u r y 

charges 6 and 7. (C. 33-34; R. 360-61.) 

Banks's r e q u e s t e d j u r y charge no. 6 p r o v i d e d : 

"The r e l i a b i l i t y of e y e w i t n e s s i d e n t i f i c a t i o n 
has been r a i s e d as an i s s u e i n t h i s case and 
deserves your a t t e n t i o n . I d e n t i f i c a t i o n t e s t i m o n y 
i s an e x p r e s s i o n of b e l i e f or i m p r e s s i o n by the 
w i t n e s s . I t s v a l u e depends upon the o p p o r t u n i t y the 
w i t n e s s had t o observe the o f f e n d e r a t the time of 
the o f f e n s e and l a t e r t o make a r e l i a b l e 
i d e n t i f i c a t i o n , and upon the i n f l u e n c e s and 
c i r c u m s t a n c e s under which the w i t n e s s made the 
i d e n t i f i c a t i o n . 

"You must c o n s i d e r the c r e d i b i l i t y of each 
i d e n t i f i c a t i o n w i t n e s s i n the same way as any o t h e r 
w i t n e s s . C o n s i d e r whether she i s t r u t h f u l , and 
c o n s i d e r whether she had the c a p a c i t y and 
o p p o r t u n i t y t o make a r e l i a b l e o b s e r v a t i o n on the 
mat t e r c o v e r e d i n h i s t e s t i m o n y . 

"The S t a t e has the burden of p r o v i n g beyond a 
re a s o n a b l e doubt t h a t the defendant was the person 
who committed the c r i m e . " 
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(C. 33.) Banks's r e q u e s t e d j u r y charge no. 7 p r o v i d e d as 

f o l l o w s : 

" I charge you, members o f the j u r y , t h a t 
i d e n t i f i c a t i o n t e s t i m o n y by an e y e w i t n e s s i s i n the 
na t u r e of o p i n i o n t e s t i m o n y , and the j u r y s h o u l d 
view and weigh such t e s t i m o n y as i t would any 
e x p r e s s i o n of o p i n i o n by a w i t n e s s . " 

(C. 34.) 

The f o l l o w i n g exchange o c c u r r e d r e g a r d i n g proposed 

i n s t r u c t i o n s numbered 6 and 7: 

"THE COURT: Number 6. I'm denying Number 6 because 
I'm -- I g i v e t h a t , but I don't t a l k about the 
r e l i a b i l i t y of w i t n e s s e s , and i d e n t i f i c a t i o n i s an 
e x p r e s s i o n of b e l i e f or o p i n i o n , and a l l of t h a t . 
I've j u s t never g i v e n a n y t h i n g l i k e t h a t , and I 
don't i n t e n d t o s t a r t now. I t may be r i g h t , i t may 
be wrong, but I'm g o i n g t o deny t h a t charge, Number 
6. 

"As w i t h Number 7, s t a t i n g t h a t an e y e w i t n e s s ' s 
t e s t i m o n y i s i n the n a t u r e of o p i n i o n t e s t i m o n y . 
W e l l , most p e o p l e ' s t e s t i m o n y i s t h e i r o p i n i o n . I 
mean, so, I don't know what t h a t meant. So I'm 
denying i t . That's 6 and 7." 

(R. 360.) 

"[DEFENSE COUNSEL]: Yes, s i r . As t o 6 and 7, the 
e y e w i t n e s s , I t h i n k they are c o r r e c t statements of 
the law, and e s p e c i a l l y i n l i g h t of the P r o s e c u t i o n 
s a y i n g i n her v o i r d i r e t h a t e y e w i t n e s s t e s t i m o n y i s 
j u s t as c r e d i b l e as DNA and f i n g e r p r i n t s , e t c e t e r a . 
And I t h i n k t h a t was a m i s r e p r e s e n t a t i o n of what 
ey e w i t n e s s t e s t i m o n y i s . But i t s t i l l can be t e s t e d 
as t o i t s c r e d i b i l i t y . So I t h i n k t h a t i n l i e u of 
those v o i r d i r e s t a t e m e n t s , t h a t those would be 
apropos i n t h i s case t o be g i v e n , and gravaman t o 
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the defense t h a t i t ' s not so much j u s t t h i s i s the 
guy t h a t d i d i t , but as t o what th e y c l a i m they saw, 
e t c e t e r a . That's t h e i r o p i n i o n , and i t can s t i l l 
be a t t a c k e d as t o t h e i r c r e d i b i l i t y . They may have 
a b e l i e f i n i t . So I t h i n k they cover t h a t a s p e c t of 
i t . I don't t h i n k i t w i l l be a d e q u a t e l y c o v e r e d i n 
your o r a l charge." 

(R. 361.) 

We f i r s t q u e s t i o n whether Banks a d e q u a t e l y p r e s e r v e d t h i s 

i s s u e f o r r e v i e w . Banks argued a t t r i a l , and he argues on 

a p p e a l , t h a t the r e f u s e d i n s t r u c t i o n s were c o r r e c t statements 

of the law and t h a t t h e y would not be a d e q u a t e l y c o v e r e d i n 

the o r a l charge. On a p p e a l , Banks c i t e s no a u t h o r i t y f o r the 

p r o p o s i t i o n e x c e p t a u t h o r i t y s t a t i n g o n l y g e n e r a l p r o p o s i t i o n s 

of law. Rule 2 8 ( a ) ( 1 0 ) , Ala.R.App.P., r e q u i r e s t h a t an 

argument i n an a p p e l l a t e b r i e f c o n t a i n "the c o n t e n t i o n s of the 

a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o the i s s u e s p r e s e n t e d , and 

the reasons t h e r e f o r , w i t h c i t a t i o n s t o the c a s e s , s t a t u t e s , 

o t h e r a u t h o r i t i e s , and p a r t s of the r e c o r d r e l i e d on." Banks 

has f a i l e d t o s a t i s f y Rule 2 8 ( a ) ( 1 0 ) . See S p r a d l i n v.  

S p r a d l i n , 601 So. 2d 76, 78-79 ( A l a . 1992) ( h o l d i n g t h a t 

c i t a t i o n t o a s i n g l e case w i t h no argument as t o how t h a t case 

s u p p o r t s the a p p e l l a n t ' s c o n t e n t i o n on a p p e a l was i n s u f f i c i e n t 

t o s a t i s f y Rule 2 8 ( a ) ( 5 ) , (now Rule 28(a) ( 1 0 ) ) , Ala.R.App.P.). 
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However, even i f i t were p r o p e r l y b e f o r e t h i s C o u r t , 

Banks's argument i s w i t h o u t m e r i t . The r e c o r d i n d i c a t e s t h a t 

the t r i a l judge d i d g i v e a l e n g t h y charge c o n c e r n i n g the 

c r e d i b i l i t y of the w i t n e s s e s . The c o u r t gave the f o l l o w i n g 

i n s t r u c t i o n : 

"[THE COURT]: In d e c i d i n g whether or not you 
b e l i e v e any w i t n e s s , I suggest you ask y o u r s e l f a 
few q u e s t i o n s . D i d the w i t n e s s impress you as one 
who was t e l l i n g the t r u t h ? D i d the w i t n e s s have any 
p a r t i c u l a r reason not t o t e l l the t r u t h ? D i d the 
w i t n e s s have a p e r s o n a l i n t e r e s t i n the outcome of 
the case? D i d the w i t n e s s have an o p p o r t u n i t y and 
a b i l i t y t o observe a c c u r a t e l y the t h i n g s he or she 
t e s t i f i e d about? D i d the w i t n e s s appear t o 
und e r s t a n d the q u e s t i o n s c l e a r l y and answer them 
d i r e c t l y ? D i d the w i t n e s s ' s t e s t i m o n y d i f f e r from 
o t h e r t e s t i m o n y or o t h e r e v i d e n c e ? 

"The c r e d i b i l i t y of a w i t n e s s may be impeached 
or a t t a c k e d by i n t r o d u c i n g e v i d e n c e t h a t the w i t n e s s 
made a statement on an e a r l i e r o c c a s i o n which i s 
i n c o n s i s t e n t w i t h the w i t n e s s ' t r i a l t e s t i m o n y . 

" I f you b e l i e v e from the ev i d e n c e t h a t a w i t n e s s 
has made a statement on an e a r l i e r o c c a s i o n which i s 
i n c o n s i s t e n t w i t h the w i t n e s s ' t r i a l t e s t i m o n y , such 
e v i d e n c e may go t o the c r e d i b i l i t y of t h a t w i t n e s s , 
and you may c o n s i d e r i t a l o n g w i t h a l l of the o t h e r 
e v i d e n c e i n d e t e r m i n i n g what weight you w i l l g i v e 
t h a t w i t n e s s ' t e s t i m o n y . 

" I w i l l t e l l you t h a t a f a c t may be e s t a b l i s h e d 
as f i r m l y by the t e s t i m o n y of one w i t n e s s as t h a t of 
the t e s t i m o n y of the e n t i r e community. 

" I charge you t h a t the t e s t i m o n y of law 
enforcement o f f i c e r s i s t o be s u b j e c t e d t o the same 
t e s t and g i v e n the same c o n s i d e r a t i o n of weight as 
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t h a t of any o t h e r w i t n e s s . No more or no l e s s 
w eight can be g i v e n t h e i r t e s t i m o n y s i m p l y because 
of t h e i r o f f i c i a l c a p a c i t y . 

"Everyone, law enforcement o f f i c e r s and o t h e r s , 
are judged and t r e a t e d the same way. 

" I a l s o charge you t h a t the w e i g h t of the 
ev i d e n c e i s not n e c e s s a r i l y d e t ermined by the number 
of w i t n e s s e s who t e s t i f i e d . " 

(R. 392-95.) The t r i a l c o u r t a d e q u a t e l y c o v e r e d the r e l e v a n t 

l e g a l i s s u e s of the case and d i d not e r r i n r e f u s i n g t o g i v e 

the r e q u e s t e d i n s t r u c t i o n s . See Ex p a r t e Jones, 450 So. 2d 

171 ( A l a . 1984) ( t r i a l c o u r t p r o p e r l y r e f u s e d defendant's 

r e q u e s t e d charges on i d e n t i f i c a t i o n where w i t n e s s i d e n t i f i e d 

d e f e n d a n t ) ; M i l l e r v. S t a t e , 687 So. 2d 1281, 1285 ( A l a . Crim. 

App. 1996) ( t r i a l c o u r t t h o r o u g h l y charged the j u r y on the 

c r e d i b i l i t y of the w i t n e s s e s and the manner i n which the j u r y 

was t o t r e a t the i d e n t i f i c a t i o n t e s t i m o n y ) ; J e n n i n g s v. S t a t e , 

513 So. 2d 91, 94-95 ( A l a . Crim. App. 1987) ( t r i a l c o u r t 

a d e q u a t e l y c o v e r e d the i s s u e of i d e n t i f i c a t i o n , and i t s 

r e f u s a l of the defendant's r e q u e s t e d charge on the same p o i n t 

of law was not e r r o r ) ; Henderson v. S t a t e , 373 So. 2d 1218 

( A l a . Crim. App.), c e r t . d e n i e d , Ex p a r t e Henderson, 373 So. 

2d 1221 ( A l a . 1979) ( t r i a l c o u r t p r o p e r l y r e f u s e d r e q u e s t e d 

i d e n t i f i c a t i o n e v i d e n c e i n s t r u c t i o n s where r e q u e s t e d charges 
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were m i s l e a d i n g and a b s t r a c t because t h e r e was no e v i d e n c e 

i n d i c a t i n g t h a t v i c t i m ' s i d e n t i f i c a t i o n was t a i n t e d by f a c t 

t h a t p o l i c e had shown v i c t i m p i c t u r e s of defendant b e f o r e 

t r i a l ) ; Rowser v. S t a t e , 346 So. 2d 533, 535-536 ( A l a . Crim. 

App.), c e r t . d e n i e d , Ex P a r t e Rowser, 346 So. 2d 536 ( A l a . 

1977) (where a w i t n e s s i s p o s i t i v e i n i d e n t i f y i n g the 

defendant t h e r e i s no good reason f o r g i v i n g a charge on the 

human e r r o r or m i s t a k e t h a t may occur i n the i d e n t i f i c a t i o n 

p r o c e s s ) . T h e r e f o r e , even i f the i s s u e were p r o p e r l y b e f o r e 

t h i s C o u r t , we would f i n d no e r r o r i n the t r i a l c o u r t ' s 

r e f u s a l t o g i v e the r e q u e s t e d j u r y charges. 

I I I . 

L a s t l y , Banks argues t h a t the t r i a l c o u r t committed 

r e v e r s i b l e e r r o r i n s e n t e n c i n g him w i t h o u t a s e n t e n c i n g 

h e a r i n g , w i t h o u t an a l l o c u t i o n , and w i t h o u t a p r e s e n t e n c e 

i n v e s t i g a t i o n and r e p o r t . We must f i r s t determine whether 

t h i s c l a i m i s p r o p e r l y b e f o r e t h i s c o u r t . 

In Ex p a r t e Seymour, 946 So. 2d 536, 538 ( A l a . 2006), a 

c o l l a t e r a l - r e v i e w case, the Alabama Supreme C o u r t , i n h o l d i n g 

t h a t a d e f e c t i n the c r i m i n a l i n d i c t m e n t i s a 

n o n j u r i s d i c t i o n a l e r r o r t h a t may be waived, d i s c u s s e d 

e x t e n s i v e l y the concept of a t r i a l c o u r t ' s s u b j e c t - m a t t e r 
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j u r i s d i c t i o n . A d d i t i o n a l l y , t h i s C ourt has h e l d t h a t on 

c o l l a t e r a l - r e v i e w , " t h e f a i l u r e of the t r i a l c o u r t t o a d v i s e 

a defendant of h i s or her r i g h t t o a p p e a l a g u i l t y - p l e a 

c o n v i c t i o n and t o have c o u n s e l a p p o i n t e d on a p p e a l i f he or 

she i s i n d i g e n t i s not a d e f e c t t h a t impacts the j u r i s d i c t i o n 

of the t r i a l c o u r t . " Robey v. S t a t e , 950 So. 2d 1235, 1237 

( A l a . Crim. App. 2006) . In Shaw v. S t a t e , 949 So. 2d 184 

( A l a . Crim. App. 2006), t h i s C ourt h e l d t h a t , on c o l l a t e r a l 

r e v i e w , " [ a ] c l a i m t h a t a defendant was not a f f o r d e d the 

o p p o r t u n i t y t o address the c o u r t b e f o r e the sentence i s 

imposed i s not a j u r i s d i c t i o n a l c l a i m . " 949 So. 2d a t 187. 

A l t h o u g h we have c o n s i s t e n t l y h e l d i n c o l l a t e r a l - r e v i e w 

p r o c e e d i n g s t h a t an a l l o c u t i o n , the r i g h t t o a p p e a l a g u i l t y -

p l e a c o n v i c t i o n , and the r i g h t t o have c o u n s e l a p p o i n t e d on 

a p p e a l are n o n j u r i s d i c t i o n a l e r r o r s t h a t may be waived, we 

c onclude t h a t the r e q u i r e m e n t t h a t a s e n t e n c i n g h e a r i n g be 

h e l d and the r equirement t h a t the defendant be a f f o r d e d the 

o p p o r t u n i t y t o speak on h i s or her b e h a l f a t the s e n t e n c i n g 

h e a r i n g are e x c e p t i o n s t o the g e n e r a l p r e s e r v a t i o n r u l e and 

are r e q u i r e d t o a f f o r d a defendant the m i n i m a l due p r o c e s s . 

Rule 2 6 . 6 ( b ) , Ala.R.Crim.P, p r o v i d e s t h a t a s e n t e n c i n g h e a r i n g 

i s r e q u i r e d i n a l l cases i n which the judge has 
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" d i s c r e t i o n a r y " s e n t e n c i n g a u t h o r i t y , u n l e s s a h e a r i n g i s 

waived by the p a r t i e s w i t h the consent of the c o u r t . F u r t h e r , 

the Committee Comments f o l l o w i n g the r u l e s t a t e t h a t " a f t e r 

c o n v i c t i o n , a judge h o l d s a h e a r i n g f o r the purpose of 

r e c e i v i n g e v i d e n c e b e a r i n g on the i s s u e s of the l e n g t h and 

terms of the sentence t o impose and whether t o g r a n t 

p r o b a t i o n , u n l e s s the s t a t u t e g i v e s no d i s c r e t i o n as t o e i t h e r 

term of sentence or p r o b a t i o n . " Rule 26.6, Ala.R.Crim.P., 

Committee Comments. 

Robbery i n the f i r s t degree, when a f i r e a r m or d e a d l y 

weapon was used i n the commission of the robbery, i s a C l a s s 

A f e l o n y p u n i s h a b l e by l i f e imprisonment or by imprisonment 

f o r not more than 99 years or l e s s than 20 y e a r s . See § 13A-

8-41, A l a . Code 1975; § 1 3 A - 5 - 6 ( a ) ( 1 ) , A l a . Code 1975; and § 

13A-5-6(4), A l a . Code 1975. Here, the t r i a l c o u r t c o u l d have 

sentenced Banks t o a term as s h o r t as 20 years or as l o n g as 

99 y e a r s or l i f e . Because the t r i a l c o u r t had d i s c r e t i o n i n 

d e t e r m i n i n g Bank's sentence, a s e n t e n c i n g h e a r i n g was 

r e q u i r e d , u n l e s s such a h e a r i n g was waived by the p a r t i e s w i t h 

the t r i a l c o u r t ' s consent. Rule 2 6 . 6 ( b ) ( 1 ) , Ala.R.Crim.P.; 

Cf. H o l l e y v. S t a t e , 651 So. 2d 50 ( A l a . Crim. App. 1994) 

( t r i a l c o u r t ' s e r r o r i n s e n t e n c i n g defendant w i t h o u t a 
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sentence h e a r i n g was harmless because the minimum sentence was 

imposed). 

The r e c o r d d i s c l o s e s t h a t i m m e d i a t e l y a f t e r the j u r y 

r e t u r n e d a g u i l t y v e r d i c t on the charge of f i r s t - d e g r e e 

r o b b e r y , the t r i a l judge adjudged Banks g u i l t y and sentenced 

him t o l i f e imprisonment. T h e r e a f t e r , the t r i a l judge 

remanded Banks t o the cust o d y of the s h e r i f f . Banks's t r i a l 

c o u n s e l gave o r a l n o t i c e of appea l and then moved t o withdraw 

as Bank's c o u n s e l . The t r i a l c o u r t i n s t r u c t e d Banks's t r i a l 

c o u n s e l t o f i l e a w r i t t e n n o t i c e of ap p e a l and a p p o i n t e d 

another a t t o r n e y t o r e p r e s e n t Banks on a p p e a l . (R. 415-16.) 

F u r t h e r , the t r i a l judge e n t e r e d n o t a t i o n s on the c a s e - a c t i o n 

summary a d j u d g i n g Banks g u i l t y , o r d e r i n g him t o pay $50 t o the 

crime v i c t i m s compensation fund, g i v i n g him c r e d i t f o r time 

spent i n j a i l , n o t i n g the o r a l n o t i c e of a p p e a l , and 

a p p o i n t i n g a p p e l l a t e c o u n s e l f o r Banks. (C. 4.) 

A l t h o u g h the t r i a l c o u r t p u r p o r t e d t o commence a 

s e n t e n c i n g " h e a r i n g " i m m e d i a t e l y a f t e r a d e t e r m i n a t i o n of 

g u i l t , the c o u r t merely announced Banks's sentence w i t h o u t 

a l l o w i n g Banks the o p p o r t u n i t y t o be heard. The r e c o r d does 

not i n d i c a t e t h a t Banks waived a s e n t e n c i n g h e a r i n g . See Day  

v. S t a t e , 539 So. 2d 410, 415 ( A l a . Crim. App. 1988) (mere 
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a c q u i e s c e n c e does not c o n s t i t u t e a w a i v e r of a sentence 

h e a r i n g ) . "'A h e a r i n g o r d i n a r i l y i s d e f i n e d , i n m a t t e r s not 

a s s o c i a t e d w i t h f u l l t r i a l s , as a p r o c e e d i n g i n which the 

p a r t i e s are a f f o r d e d an o p p o r t u n i t y t o adduce p r o o f and t o 

argue ( i n p e r s o n or by counsel) as t o the i n f e r e n c e s f l o w i n g 

from the e v i d e n c e . ' F i o r e l l a v. S t a t e , 40 A l a . App. 587, 590, 

121 So. 2d 875, 878 (1960)." Ex p a r t e Anderson, 999 So. 2d 

575, 578 ( A l a . 2008). 

A d d i t i o n a l l y , r e g a r d i n g the requirement of an a l l o c u t i o n , 

Ex p a r t e Anderson, 434 So. 2d 737 ( A l a . 1983), and the cases 

f o l l o w i n g i t h o l d t h a t when the l a c k of an a l l o c u t i o n or the 

w a i v e r of a l l o c u t i o n i s r a i s e d on d i r e c t a p p e a l remand i s 

r e q u i r e d because a sentence w i t h o u t an a l l o c u t i o n i s 

e r r o n e o u s . See Davis v. S t a t e , 747 So. 2d 921, 925 ( A l a . 

Crim. App. 1999); Newton v. S t a t e , 673 So. 2d 799, 800-01 

( A l a . Crim. App. 1995); Burks v. S t a t e , 600 So. 2d 374, 382-83 

( A l a . Crim. App. 1991); Duncan v. S t a t e , 587 So. 2d 1260, 1264 

( A l a . Crim. App. 1991); C l i n e v. S t a t e , 571 So. 2d 368, 372 

( A l a . Crim. App. 1990); Maul v. S t a t e , 531 So. 2d 35, 36 ( A l a . 

Crim. App. 1988). See a l s o Ebens v. S t a t e , 518 So. 2d 1264, 

1269 ( A l a . Crim. App. 1986); O l i v e r v. S t a t e , 25 A l a . App. 34, 

34, 140 So. 180, 181 (1932) (wherein the c o u r t n oted t h a t " t o 
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c o n s t i t u t e a v a l i d judgment[, the f a c t t h a t the defendant was 

asked i f he had a n y t h i n g t o say why the sentence of law s h o u l d 

not be pronounced upon him] must appear i n the minute e n t r y of 

the judgment"). We note t h a t i n Shaw v. S t a t e , s u p r a , t h i s 

C o urt r e c o g n i z e d and r e i t e r a t e d t h a t on d i r e c t a p p e a l , when 

the i s s u e of the l a c k of an a l l o c u t i o n or a w a i v e r of an 

a l l o c u t i o n i s r a i s e d , the case i s t o be remanded. 949 So. 2d 

a t 187. Rule 26.9(b)(1) a l s o p r o v i d e s t h a t i n p r o n o u n c i n g the 

sentence, the t r i a l judge must " [ a ] f f o r d the defendant an 

o p p o r t u n i t y t o make a statement i n h i s or her own b e h a l f 

b e f o r e imposing s e n t e n c e . " The Committee Comments f o l l o w i n g 

Rule 26 s t a t e t h a t a defendant i s e n t i t l e d t o a l l o c u t i o n , 

r e g a r d l e s s of the g r a v i t y of the sentence imposed. See Rule 

26.9, Ala.R.Crim.P., Committee Comments. However, t h i s C ourt 

has c o n s i s t e n t l y h e l d i n appeals from the d e n i a l of a Rule 32, 

Ala.R.Crim.P., p e t i t i o n t h a t "[a] c l a i m t h a t a defendant was 

not a f f o r d e d the o p p o r t u n i t y t o address the c o u r t b e f o r e the 

sentence i s imposed i s not a j u r i s d i c t i o n a l c l a i m . " Shaw v.  

S t a t e , 949 So. 2d a t 187. See Holloway v. S t a t e , 971 So. 2d 

729 ( A l a . Crim. App. 2006); Robey v. S t a t e , 950 So. 2d 1235 

( A l a . Crim. App. 2006). See a l s o Davis v. S t a t e , 720 So. 2d 

1006, 1024-25 ( A l a . Crim. App. 1998) . As J u s t i c e S t u a r t 
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s t a t e d i n her d i s s e n t i n Ex p a r t e Robey, 953 So. 2d 363, 365 

( A l a . 2006), 

"The law i n Alabama r e g a r d i n g a t r i a l c o u r t ' s 
p e r s o n a l and s u b j e c t - m a t t e r j u r i s d i c t i o n over a 
c r i m i n a l defendant i s c o n v o l u t e d , and the d e f i n i t i o n 
of s u b j e c t - m a t t e r j u r i s d i c t i o n , i . e . , a t r i a l 
c o u r t ' s a u t h o r i t y t o render judgment and t o impose 
sentence, i s t o r t u r e d w i t h i n a c c u r a c y and 
c o n f u s i o n . " 

953 So. 2d a t 365-66. Recent Alabama Supreme Court o p i n i o n s 

such as Seymour and Robey have done much t o c l a r i f y the 

u n d e r s t a n d i n g and t o r e i n i n the use of the term 

" j u r i s d i c t i o n a l . " We i n v i t e the Alabama Supreme Court t o t a k e 

the next o p p o r t u n i t y t o a l s o p r o v i d e guidance as t o the 

q u e s t i o n whether c e r t a i n "due p r o c e s s " r i g h t s or mandatory 

s t a g e s of t r i a l p r o c e e d i n g s c o n s t i t u t e " j u r i s d i c t i o n a l " 

m a t t e r s and t o determine which i s bad law: the l i n e of cases 

i n c o l l a t e r a l p r o c e e d i n g s h o l d i n g t h a t the l a c k of an 

a l l o c u t i o n i s a n o n j u r i s d i c t i o n a l d e f e c t s u b j e c t t o the 

p r o c e d u r a l b a r s of Rule 32, Ala.R.Crim.P., or the l i n e of 

d i r e c t - a p p e a l cases a d d r e s s i n g u n p r e s e r v e d c h a l l e n g e s t o the 

l a c k of a l l o c u t i o n , h o l d i n g t h a t these c h a l l e n g e s are not 

j u r i s d i c t i o n a l but i n s t e a d are e x c e p t i o n s t o the p r e s e r v a t i o n 

r e q u i r e m e n t s t h i s C ourt i s o r d i n a r i l y s u b j e c t t o , thus 
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p r o v i d i n g a d e f i n i t i v e answer t o the q u e s t i o n s r a i s e d by the 

c o n f l i c t i n g caselaw. 

With a l l the a b o v e - d i s c u s s e d p r i n c i p l e s of law i n mind, 

we c o n c l u d e t h a t because the r e c o r d shows no s e n t e n c i n g 

h e a r i n g or any w a i v e r o f a s e n t e n c i n g h e a r i n g , and shows no 

a l l o c u t i o n or a w a i v e r of an a l l o c u t i o n , we are c o m p e l l e d t o 

r e v e r s e the sentence and remand t h i s cause t o the t r i a l c o u r t 

f o r t h a t c o u r t t o r e s e n t e n c e Banks. On remand the t r i a l 

judge s h a l l conduct a p r o p e r s e n t e n c i n g h e a r i n g i n which a 

p r e s e n t e n c e i n v e s t i g a t i o n i s conducted and a p r o p e r a l l o c u t i o n 

i s p r o v i d e d . The t r i a l c o u r t i s d i r e c t e d t o make a r e t u r n t o 

t h i s Court showing compliance w i t h these i n s t r u c t i o n s w i t h i n 

49 days from the date of t h i s o p i n i o n . The r e t u r n t o remand 

s h a l l i n c l u d e a t r a n s c r i p t of the s e n t e n c i n g h e a r i n g and a 

copy of the p r e s e n t e n c e i n v e s t i g a t i o n or o t h e r documents, i f 

any, r e l i e d upon by the t r i a l c o u r t i n i m p o sing sentence. 

For the above-mentioned r e a s o n s , Banks's c o n v i c t i o n f o r 

f i r s t - d e g r e e r o b b e r y i s due t o be a f f i r m e d , h i s sentence i s 

r e v e r s e d , and the case remanded f o r r e s e n t e n c i n g . 
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AFFIRMED IN PART; REVERSED IN PART AND REMANDED WITH 

INSTRUCTIONS. 

Welch and K e l l u m , J J . , concur. Wise, P.J., and Windom, 

J . , concur i n the r e s u l t . 
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