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PER CURIAM. 

The d i s t r i c t a t t o r n e y f o r the T h i r t y - S e v e n t h J u d i c i a l 

D i s t r i c t f i l e d t h i s p e t i t i o n f o r a w r i t of mandamus r e q u e s t i n g 

t h a t we d i r e c t Judge John V. Denson I I . t o v a c a t e h i s or d e r 
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s e t t i n g a s i d e the j u r y ' s v e r d i c t f i n d i n g Mary Maxine N e e l 

g u i l t y of murder. 

I n May 2 006, N e e l was i n d i c t e d f o r k i l l i n g her s o n - i n - l a w 

Glenn H a l l , a v i o l a t i o n of § 13A-6-2, A l a . Code 1975. On 

November 6, 2 008, the j u r y found N e e l g u i l t y of murder. On 

November 18, 2008, N e e l moved t o s e t a s i d e the j u r y ' s v e r d i c t 

and f o r a judgment of a c q u i t t a l or a judgment f i n d i n g her 

g u i l t y of the l e s s e r o f f e n s e of manslaughter based on s e l f -

d e f ense. A f t e r a h e a r i n g on A p r i l 9, 2009, Judge Denson 

i s s u e d a 39-page o r d e r g r a n t i n g N e e l ' s motion and v a c a t i n g the 

j u r y ' s v e r d i c t a g a i n s t N e e l . The S t a t e then f i l e d t h i s 

mandamus p e t i t i o n . 1 

"Mandamus i s an e x t r a o r d i n a r y remedy, but i s a p p r o p r i a t e 

i n e x c e p t i o n a l c i r c u m s t a n c e s which amount t o j u d i c i a l 

u s u r p a t i o n of power." Ex p a r t e N i c e , 407 So. 2d 874, 877 

( A l a . 1981). Mandamus has been used t o r e v i e w a c i r c u i t 

c o u r t ' s r u l i n g s e t t i n g a s i d e a j u r y ' s g u i l t y v e r d i c t , i f t h a t 

r u l i n g i s beyond the scope of Rule 20.3, A l a . R. Crim. P. See 

Ex p a r t e N i c e and S t a t e v. G r a n t l a n d , 709 So. 2d 1310 ( A l a . 

1 T h i s p e t i t i o n , f i l e d w i t h i n seven days of the o r d e r t h a t 
i s the s u b j e c t of t h i s p e t i t i o n , was t i m e l y . See Ex p a r t e  
Thomas, 828 So. 2d 952 ( A l a . 2001). 
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Crim. App. 1997). "[T]he j u r y i s the a r b i t e r of the 

c r e d i b i l i t y of w i t n e s s e s i n Alabama; t h e r e f o r e , the g r a n t of 

s u p e r v i s o r y mandamus by the Court of C r i m i n a l Appeals t o 

p r e v e n t the t r i a l judge from s i t t i n g as a ' 1 3 t h j u r o r ' [ i s ] 

a p p r o p r i a t e . " N i c e , 407 So. 2d a t 882. 

Rule 20.3, A l a . R. Crim. P., a u t h o r i z e s a t r i a l c o u r t t o 

s e t a s i d e a j u r y ' s g u i l t y v e r d i c t . 2 However, t h a t a u t h o r i t y 

i s not u n l i m i t e d . I n d i s c u s s i n g the scope of Rule 20.3, t h i s 

C o urt i n S t a t e v. G r a n t l a n d , s u p r a , s t a t e d : 

"Although Rule 20.3, A l a . R. Crim. P., c l e a r l y 
a u t h o r i z e s a t r i a l judge t o g r a n t a motion f o r a 
judgment of a c q u i t t a l a f t e r the j u r y has r e t u r n e d a 
g u i l t y v e r d i c t , t h a t r u l e does not p e r m i t a judge t o 
e n t e r a judgment of a c q u i t t a l on grounds o t h e r than 
those p r o v i d e d f o r under Rule 20 g e n e r a l l y . [ 3 ] A 

2 R u l e 2 0 . 3 ( a ) , A l a . R. Crim. P., p r o v i d e s , i n p a r t : 

" A f t e r a v e r d i c t or the e n t r y of a judgment of 
c o n v i c t i o n , the defendant may move f o r a judgment of 
a c q u i t t a l , or the c o u r t , on i t s own motion, may 
g r a n t a judgment of a c q u i t t a l . " 
3 R u l e 2 0 . 1 ( a ) , A l a . R. Crim. P., s t a t e s : 

"The c o u r t , on motion of the defendant s t a t i n g the 
grounds t h e r e f o r , or on i t s own motion, s h a l l d i r e c t 
the e n t r y of a judgment of a c q u i t t a l as t o any 
charged o f f e n s e , or as t o any l e s s e r i n c l u d e d 
o f f e n s e , f o r which the ev i d e n c e i s i n s u f f i c i e n t t o  
supp o r t a f i n d i n g of g u i l t y beyond a r e a s o n a b l e 
doubt." 
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motion f o r a judgment of a c q u i t t a l t e s t s the l e g a l 
s u f f i c i e n c y of the e v i d e n c e . S u t t l e s v. S t a t e , 574 
So. 2d 1012 ( A l a . Cr. App. 1990); Metzger v. S t a t e , 
565 So. 2d 291 ( A l a . Cr. App. 1990); see, g e n e r a l l y , 
Committee Comments, Rule 20.1, A l a . R. Crim. P. When 
p r e s e n t e d w i t h a c h a l l e n g e t o the s u f f i c i e n c y of the 
e v i d e n c e , the t r i a l c o u r t , and any r e v i e w i n g c o u r t , 
must ac c e p t the e v i d e n c e p r e s e n t e d by the s t a t e as 
t r u e , must view t h a t e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o the s t a t e , and must a c c o r d the s t a t e 
a l l l e g i t i m a t e i n f e r e n c e s from the e v i d e n c e . Rowe v.  
S t a t e , 662 So. 2d 1227 ( A l a . Cr. App. 1995). Where 
t h e r e i s l e g a l e v i d e n c e from which a j u r y c o u l d by 
f a i r i n f e r e n c e f i n d a defendant g u i l t y , a t r i a l 
judge s h o u l d submit the case t o the j u r y . I d . 
Moreover, where t h e r e i s s u f f i c i e n t l e g a l e v i d e n c e 
t o submit the case t o the j u r y and the j u r y has 
c o n s i d e r e d t h a t e v i d e n c e and re n d e r e d i t s v e r d i c t , 
i t i s not p r o p e r f o r the t r i a l c o u r t , or a r e v i e w i n g 
c o u r t , t o s u b s t i t u t e i t s judgment f o r t h a t of the 
j u r y . W i n t e r s v. S t a t e , 673 So. 2d 786 ( A l a . Cr. 
App. 1995); Rowe, 662 So. 2d 1227. I t i s not the 
f u n c t i o n of the c o u r t t o a s s e s s the c r e d i b i l i t y of 
w i t n e s s e s , weigh the e v i d e n c e , or s u b s t i t u t e i t s 
judgment as t o g u i l t or innocence f o r t h a t of the 
j u r y . P o r t e r v. S t a t e , 666 So. 2d 106 ( A l a . Cr. App. 
1995). " 

709 So. 2d a t 1311-12. 

S e c t i o n 13A-3-23, A l a . Code 1975, d e f i n e s the law on 

s e l f - d e f e n s e i n Alabama, and, a t the time the events i n t h i s 

case o c c u r r e d , s t a t e d , i n p a r t : 4 

(Emphasis added.) 
4 S e c t i o n 13A-3-23, A l a . Code 1975, was amended e f f e c t i v e 

June 1, 2006, t o r e w r i t e s e c t i o n (a) and t o add a s u b s e c t i o n 
(4). However, the events i n t h i s case o c c u r r e d b e f o r e the 
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"(a) A person i s j u s t i f i e d i n u s i n g p h y s i c a l 
f o r c e upon another person i n o r d e r t o defend h i m s e l f 
or a t h i r d p erson from what he r e a s o n a b l y b e l i e v e s 
t o be the use or imminent use of u n l a w f u l p h y s i c a l 
f o r c e by t h a t o t h e r p e r s o n , and he may use a degree 
of f o r c e which he r e a s o n a b l y b e l i e v e s t o be 
n e c e s s a r y f o r the purpose. A per s o n may use d e a d l y 
p h y s i c a l f o r c e i f the a c t o r r e a s o n a b l y b e l i e v e s t h a t 
such o t h e r person i s : 

"(1) U s i n g or about t o use u n l a w f u l 
d e a d l y p h y s i c a l f o r c e ; or 

"(2) U s i n g or about t o use p h y s i c a l 
f o r c e a g a i n s t an occupant of a d w e l l i n g 
w h i l e c o m m i t t i n g or a t t e m p t i n g t o commit a 
b u r g l a r y of such d w e l l i n g ; or 

"(3) Committing or about t o commit a 
k i d n a p p i n g i n any degree, a s s a u l t i n the 
f i r s t or second degree, b u r g l a r y i n any 
degree, r o b b e r y i n any degree, f o r c i b l e 
rape or f o r c i b l e sodomy." 

A t r a n s c r i p t of the t r i a l p r o c e e d i n g s i n the Lee C i r c u i t 

C o u r t , i n c l u d i n g a u d i o t a p e s of the 911 c a l l s , are a t t a c h e d as 

e x h i b i t s t o the S t a t e ' s mandamus p e t i t i o n . The r e c o r d shows 

t h a t the v i c t i m was m a r r i e d t o N e e l ' s daughter, C h r i s t y H a l l , 

but d i v o r c e p r o c e e d i n g s had been i n i t i a t e d . On the morning of 

Feb r u a r y 28, 2006, H a l l a r r i v e d a t Nee l ' s house around 7:00 

a.m. He t o l d N e e l t h a t he had come t o see h i s w i f e C h r i s t y . 

s t a t u t e was amended. Thus, we l o o k t o the p r e v i o u s s t a t u t e . 
See S t a t e v. M c C a l l , 995 So. 2d 183 ( A l a . Crim. App. 2008). 
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C h r i s t y brought her c h i l d r e n t o Neel's house e v e r y morning so 

t h a t t h e y c o u l d c a t c h the s c h o o l bus t h e r e . When H a l l a r r i v e d 

N eel was i n bed, and she answered the door i n her nightgown. 

She i n v i t e d H a l l i n the house w h i l e she got d r e s s e d . When she 

went back t o the k i t c h e n she heard C h r i s t y ' s v e h i c l e 

a p p r o a c h i n g the house. N e e l and H a l l walked up t o C h r i s t y ' s 

v e h i c l e . H a l l t r i e d t o get C h r i s t y t o get out of her c a r and 

t a l k t o him. She r e f u s e d . H a l l got angry. C h r i s t y p u l l e d 

away from the house i n her c a r and H a l l l e f t . N e e l s a i d t h a t 

she t e l e p h o n e d C h r i s t y t o t e l l her what happened, t h a t she got 

her gun from her bedroom, and t h a t she put the gun on top of 

the r e f r i g e r a t o r near the s i d e door t o her house. 

S e v e r a l minutes l a t e r H a l l r e t u r n e d t o Nee l ' s house and 

went t o the s i d e door. In the meantime, C h r i s t y had r e t u r n e d , 

and N e e l , her husband, C h r i s t y , and her grandson were i n the 

Neel home. The door t o the house was c l o s e d and H a l l was i n 

the c a r p o r t t a l k i n g t hrough the door. N e e l ' s husband t a l k e d 

t o H a l l . N e e l s a i d t h a t she got the gun o f f the r e f r i g e r a t o r 

and t o l d her husband t o open the door. H a l l was s t a n d i n g i n 

f r o n t of the door and she p o i n t e d the gun a t him and t o l d him 

t o l e a v e . He moved a s t e p toward her and Neel f i r e d , h i t t i n g 
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him i n the c h e s t . N e e l s a i d t h a t she knew t h a t H a l l would 

h u r t her daughter and she c o u l d not b e l i e v e t h a t H a l l would 

not l e a v e when he saw her w i t h the gun. The f a c t s s e t out 

above are based on Neel's statement t o p o l i c e . There was no 

p h y s i c a l e v i d e n c e i n d i c a t i n g t h a t H a l l was armed when he 

c o n f r o n t e d Neel through the s i d e door of her home. 

A u d i o t a p e s of the 911 c a l l s r e f l e c t t h a t the f i r s t c a l l 

was r e c e i v e d a t around 6:20 a.m. on the morning of Febr u a r y 28 

and was from N e e l . N e e l , who sounds v e r y calm, asks t h a t 

p o l i c e come t o her r e s i d e n c e because her s o n - i n - l a w was t h e r e , 

t h a t he had been o r d e r e d t o s t a y away from her daughter, and 

t h a t he was t h r e a t e n i n g her daughter. The second 911 c a l l was 

from C h r i s t y . C h r i s t y t o l d the o p e r a t o r t h a t her husband was 

a t her c a r , t h a t he has been o r d e r e d t o s t a y away from h e r , 

and t h a t he had t h r e a t e n e d h e r . The t h i r d 911 c a l l , from 

C h r i s t y , was made i m m e d i a t e l y a f t e r H a l l was shot. C h r i s t y 

t o l d the o p e r a t o r t h a t her mother had shot H a l l . You can a l s o 

hear her say: "Put down the gun." The l a s t c a l l i s from N e e l . 

N eel t o l d the o p e r a t o r t h a t she has shot her s o n - i n - l a w i n the 

c h e s t . She s a i d : " I thought i f he saw the gun he would go 

away. I was, I d i d n ' t mean t o shoot him." (R. 178.) 
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Neel ' s statement t o p o l i c e d i f f e r e d i n one a s p e c t from 

one of her 911 c a l l s . In the statement she says "Glenn [the 

v i c t i m ] had been c l e a n f o r a w h i l e and he d i d not l o o k as bad 

as I had seen him the p a s t . So I do not t h i n k t h a t he was 

messed up because I have seen him messed up b e f o r e . " (R. 

297.) However, d u r i n g one of the 911 c a l l s , N e el t e l l s the 

o p e r a t o r : "He j u s t came up here and he i s so messed up. He's 

t a l k i n g a l l k i n d of c r a z y s t u f f And I know he i s on 

c o c a i n e . " (R. 169.) 

C a p t a i n Van J a c k s o n of the Lee County S h e r i f f ' s 

Department t e s t i f i e d t h a t he responded t o a 911 c a l l a t the 

Neel house and spoke t o H a l l b e f o r e he was t r a n s p o r t e d t o the 

h o s p i t a l . He s a i d t h a t H a l l s a i d t o him: " [ T ] h a t b i t c h shot 

me... j u s t shot me i n c o l d b l o o d . " (R. 322.) 

The S t a t e a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t H a l l 

and N e e l had been h a v i n g a s e x u a l r e l a t i o n s h i p , t h a t Neel had 

made stat e m e n t s t h a t " I t would be b e t t e r i f H a l l was j u s t 

gone," t h a t N e e l had p r e v i o u s l y shot a t H a l l t w i c e , and t h a t 

H a l l had t o l d a f r i e n d t h a t Neel was p l o t t i n g t o s e t him up. 5 

5 I n d i s c u s s i n g t h i s t e s t i m o n y the c i r c u i t c o u r t , i n i t s 
o r d e r , s t a t e d : "The Court found t h e i r t e s t i m o n y i r r e l e v a n t as 
t o the q u e s t i o n of whether Neel was j u s t i f i e d i n her a c t i o n s 
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Ev i d e n c e was a l s o p r e s e n t e d i n d i c a t i n g t h a t H a l l had 

t h r e a t e n e d C h r i s t y , t h a t p o l i c e had been c a l l e d t o t h e i r 

r e s i d e n c e s e v e r a l t imes b e f o r e the s h o o t i n g , and t h a t H a l l had 

a severe drug problem. The c o r o n e r a l s o t e s t i f i e d t h a t H a l l 

had c o c a i n e i n h i s system a t the time of h i s death. 

Neel d i d not t e s t i f y a t t r i a l . She r e l i e d on her 

statement and the a u d i o t a p e s of the 911 c a l l s t o s u p p o r t her 

c l a i m t h a t she a c t e d i n s e l f defense. 

In the c i r c u i t c o u r t ' s l e n g t h y o r d e r s e t t i n g a s i d e the 

j u r y ' s v e r d i c t , the c o u r t w r o t e , i n p a r t : 

"One p o s s i b l e e x p l a n a t i o n of why the j u r y i n 
t h i s case r e t u r n e d a v e r d i c t of g u i l t y i n s p i t e of 
the l a c k of s u f f i c i e n c y of the e v i d e n c e , i s t h a t 
they may have been co n f u s e d about the s e l f - d e f e n s e 
charge g i v e n by the C o u r t . 

"  

"An a d d i t i o n a l f a c t o r may have c o n t r i b u t e d t o 
the j u r y ' s f i n d i n g of g u i l t y and f a i l u r e t o f i n d the 
Defendant not g u i l t y by reason of s e l f - d e f e n s e , was 
the d i f f i c u l t y i n h e a r i n g the a u d i o t a p e s which 
c o n t a i n most of the e v i d e n c e of s e l f - d e f e n s e i n t h i s 
case. Another f a c t o r may have been t h a t the j u r y 
d i d not have s u f f i c i e n t knowledge or u n d e r s t a n d i n g 
of the complete h o s p i t a l r e c o r d s from B r a d f o r d 
[ H e a l t h S e r v i c e s C l i n i c ] which c l e a r l y show the 

on F e b r u a r y 28, 2006, and extraneous about the m a t t e r s they 
r e l a t e d t o the j u r y . " T h i s t e s t i m o n y was r e l e v a n t t o the 
i s s u e of N e e l ' s s t a t e of mind a t the time of the s h o o t i n g . 
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s e r i o u s n e s s of H a l l ' s drug problem and the t h r e a t s 
he made t o k i l l C h r i s t y . Furthermore, the S t a t e 
p l a c e d g r e a t emphasis on the f a c t t h a t H a l l was not 
armed, though t h a t i s not d i s p o s i t i v e of a q u e s t i o n 
of s e l f - d e f e n s e . 

"  

" I t i s the u n u s u a l case i n which the ev i d e n c e 
p r e s e n t s no c o n f l i c t , and i t i s l e f t t o the c o u r t t o 
determine the q u e s t i o n of s e l f - d e f e n s e as a matter 
of law. The i n s t a n t case f a l l s w i t h i n t h i s 
c a t e g o r y , f o r t h e r e i s o n l y one v e r s i o n of the 
events t h a t o c c u r r e d on F e b r u a r y 28, 2006, and t h i s 
C o urt must acc e p t t h a t account as t r u e . There i s no 
d i s p u t e as t o what took p l a c e , and t h i s C ourt i s not 
f a c e d w i t h a q u e s t i o n of which w i t n e s s e s were more 
c r e d i b l e and what ev i d e n c e i s more b e l i e v a b l e . The 
q u a l i t y of the ev i d e n c e i s not a t i s s u e h e r e , but 
o n l y whether t h e r e i s the quantum of ev i d e n c e 
n e c e s s a r y t o submit the q u e s t i o n t o the j u r y . The  
e n t i r e t y of the e v i d e n c e c l e a r l y e s t a b l i s h e s the  
Defendant's b e l i e f t h a t t h e r e was a r e a l and  
apparent n e c e s s i t y t o s t r i k e i n o r d e r t o defend  
C h r i s t y ' s l i f e and her own l i f e , and t h e r e i s no  
ev i d e n c e t e n d i n g t o prove o t h e r w i s e . " 

(Emphasis added.) 

T y p i c a l l y , the q u e s t i o n of whether a k i l l i n g i s j u s t i f i e d 

t u r n s on the c r e d i b i l i t y of the defendant's v e r s i o n of the 

even t s t h a t l e d him or her t o a c t i n s e l f - d e f e n s e . As t h i s 

C o urt has o f t e n s t a t e d : 

"'Where, as h e r e , the k i l l i n g was a d m i t t e d , the 
q u e s t i o n of whether or not i t was j u s t i f i e d under 
the t h e o r y of s e l f - d e f e n s e was f o r the j u r y . ' 
Townsend v. S t a t e , 402 So. 2d 1097, 1098 ( A l a . Cr. 
App. 1981). The i s s u e of s e l f - d e f e n s e i n v a r i a b l y 
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p r e s e n t s a q u e s t i o n f o r the j u r y , whose v e r d i c t w i l l 
not be d i s t u r b e d on a p p e a l . '[E]ven i f the e v i d e n c e 
of s e l f - d e f e n s e i s u n d i s p u t e d , the c r e d i b i l i t y of 
the defendant w i t h r e s p e c t t o the e v i d e n c e of 
s e l f - d e f e n s e i s f o r the j u r y , and t h e y may, i n t h e i r 
d i s c r e t i o n , a c c e p t i t as t r u e or r e j e c t i t . ' Mack v. 
S t a t e , 348 So. 2d 524, 529 ( A l a . Cr. App. 1977). 

" T h i s C o u r t ' s o b s e r v a t i o n i n H i l l i a r d v. S t a t e , 
610 So. 2d 1204[, 1205] ( A l a . Cr. App. 1992), a 
r e c e n t case w i t h s i m i l a r f a c t s , i s a p p l i c a b l e h e r e : 

"'The o n l y e v i d e n c e a t t r i a l 
c o n c e r n i n g the a p p e l l a n t ' s t h e o r y of 
s e l f - d e f e n s e was the a p p e l l a n t ' s t e s t i m o n y 
i n which he s t a t e d t h a t he stabbed the 
v i c t i m o n l y a f t e r the v i c t i m p u l l e d a k n i f e 
on him. The j u r y does not have t o a c c e p t 
the accused's v e r s i o n of what happened. 

"'"Whether the k i l l i n g of 
another was j u s t i f i e d as an a c t 
of s e l f - d e f e n s e i s a q u e s t i o n f o r 
the j u r y , Turner v. S t a t e , 160 
A l a . 40, 49 So. 828 [ ( 1 9 0 9 ) ] ; and 
t h i s i s t r u e even though the 
d efendant's t e s t i m o n y as t o how 
the d i f f i c u l t y o c c u r r e d i s 
u n c o n t r a d i c t e d . " 

" " C o l l i e r v. S t a t e , 49 A l a . App. 685, 275 
So. 2d 364, 367 (1973) . "The weight and 
credence g i v e n the t e s t i m o n y of the accused 
as t o the i s s u e of s e l f - d e f e n s e i s a 
q u e s t i o n f o r the j u r y . " Garraway v. S t a t e , 
337 So. 2d 1349, 1353 ( A l a . Cr. App. 1976). 
See a l s o A t c h l e y v. S t a t e , 393 So. 2d 1034, 
1051 ( A l a . Cr. App. 1981); Warren v. S t a t e , 
380 So. 2d 305, 307 ( A l a . Cr. App. 1979), 
c e r t . quashed, 380 So. 2d 307 ( A l a . 1980); 
Graham v. S t a t e , 339 So. 2d 110, 113 ( A l a . 
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Cr. App.), w r i t d e n i e d , 339 So. 
( A l a . 1976).'" 

2d 114 

Q u i n l i v a n v. S t a t e , 627 So. 2d 1082, 1087 ( A l a . Crim. App. 

1992). 

"[T]he q u e s t i o n of whether the a p p e l l a n t was i n 
a c t u a l or apparent immediate p e r i l so as t o j u s t i f y 
the use of p h y s i c a l f o r c e i n s e l f - d e f e n s e i s a 
q u e s t i o n of f a c t t o be d e c i d e d s o l e l y by the j u r y , 
a f t e r a p p r o p r i a t e i n s t r u c t i o n by the c o u r t as t o the 
a p p l i c a t i o n of the term. Lemley v. S t a t e , 599 So. 2d 
64, 74 ( A l a . Cr. App. 1992)." 

Moore v. S t a t e , 659 So. 2d 205, 208 ( A l a . Crim. App. 1994). 

"'The law of s e l f - d e f e n s e makes use of (1) 
r u l e s , and (2) the r e a s o n a b l e - p e r s o n s t a n d a r d . The 
c o u r t determines what the r u l e s a r e , but i t i s f o r 
the j u r y t o determine whether the s t a n d a r d has been 
met by the e v i d e n c e i n the p a r t i c u l a r c a s e . ' R. 
P e r k i n s & R. Boyce, C r i m i n a l Law 1116 (3d ed. 1982). 
' I t i s t o be n o t e d t h a t r e a s o n a b l e n e s s i s d e termined 
by a s t a n d a r d -- a r e a s o n a b l e person under l i k e 
c i r c u m s t a n c e s -- and the d e t e r m i n a t i o n i s made by 
the j u r y . ' P e r k i n s , a t 1117." 

K i n g v. S t a t e , 478 So. 2d 318, 321-22 ( A l a . Crim. App. 1985). 

"'"Only when a l l the e v i d e n c e i s u n d i s p u t e d and  
c l e a r s h o u l d a c o u r t d i s p o s e of a murder or 
manslaughter charge by a c q u i t t a l w i t h o u t t e n d e r i n g 
the i s s u e of s e l f - d e f e n s e t o the j u r y (cases c i t e d ) . 
R a r e l y , then, i s s e l f - d e f e n s e d e c l a r e d by law so as 
t o bar the s u b m i s s i o n of the homicide o f f e n s e 

a l t o g e t h e r . " ' " 

L o c k e t t v. S t a t e , 505 So. 2d 1281, 1285 ( A l a . Crim. App. 

1986), q u o t i n g S t a t e v. Thornton, 532 S.W.2d 37, 42-43 (Mo. 
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Ct. App. 1975), q u o t i n g i n t u r n S t a t e v. Jackson, 522 S.W.2d 

317, 319 (Mo. Ct. App. 1975). 

The L o c k e t t c o u r t f u r t h e r n oted the r a r i t y of a t r i a l 

c o u r t ' s e n t r y of a judgment of a c q u i t t a l on the i s s u e of s e l f -

d e f ense. The c o u r t s t a t e d : 

"On r a r e o c c a s i o n s , the Alabama c o u r t s have 
r e v e r s e d the t r i a l c o u r t f o r i t s f a i l u r e t o d i r e c t 
an a c q u i t t a l v e r d i c t where the p r o s e c u t i o n ' s 
e v i d e n c e i n p r e s e n t i n g the e v i d e n c e of the k i l l i n g 
a l s o p r e s e n t e d u n d i s p u t e d e v i d e n c e of s e l f - d e f e n s e . 
See e.g., B i s h o p v. S t a t e , 23 A l a . App. 109, 121 So. 
455 (1929); Simmons v. S t a t e , 22 A l a . App. 126, 113 
So. 466 (1927).[ 6] These two cases have been c i t e d as 
a u t h o r i t y f o r the f o l l o w i n g g e n e r a l p r i n c i p l e : ' I f 
the u n d i s p u t e d e v i d e n c e shows c l e a r l y t h a t the 
accused was i n a c t u a l or apparent imminent p e r i l and 
was unable t o r e t r e a t , and t h e r e i s no e v i d e n c e 
w a r r a n t i n g a f i n d i n g t h a t he was a t f a u l t , he i s 
e n t i t l e d t o have the j u r y i n s t r u c t e d t o r e t u r n a 
v e r d i c t of not g u i l t y . ' C. Gamble, M c E l r o y ' s Alabama  
Evi d e n c e § 457.02(7) (3d ed. 1977). See a l s o Hamby  
v. S t a t e , 254 A l a . 139, 47 So. 2d 218 (1950); 
Thompson v. S t a t e , 376 So. 2d 761, 764 ( A l a . Cr. 
App.), r e v ' d on o t h e r grounds, 376 So. 2d 766 ( A l a . 
1979) (wherein the c o u r t n oted t h a t '[w]here the 
u n d i s p u t e d e v i d e n c e c l e a r l y shows the v i c t i m t o be 
a t f a u l t , the accused may be e n t i t l e d t o a d i r e c t e d 
v e r d i c t ' ) . 

"More p a r t i c u l a r l y apropos t o the i n s t a n t f a c t s 
i s P r a t t v. S t a t e , 50 Tex.Cr.R. 227, 96 S.W. 8, 10 
(1906), where the p r o s e c u t i o n , 'to a v e r y 

6Our r e s e a r c h has r e v e a l e d no case s i n c e 1929 i n which an 
Alabama a p p e l l a t e c o u r t r e v e r s e d a t r i a l c o u r t ' s r e f u s a l t o 
d i r e c t a v e r d i c t of a c q u i t t a l i n a s e l f - d e f e n s e case. 
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c o n s i d e r a b l e e x t e n t , r e l i e d upon the a d m i s s i o n s or 
c o n f e s s i o n s of a p p e l l a n t ' which e s t a b l i s h e d , not 
o n l y t h a t he k i l l e d the v i c t i m , but t h a t he d i d i t 
i n s e l f - d e f e n s e . There was no e y e w i t n e s s t o the 
k i l l i n g . I d . The c o u r t h e l d t h a t , where the 
c r i m i n a t i n g e v i d e n c e c o n s i s t s almost e n t i r e l y of 
a p p e l l a n t ' s a d m i s s i o n t h a t he k i l l e d the v i c t i m , the 
p r o s e c u t i o n has the burden t o prove the f a l s i t y of 
the e x c u l p a t o r y p o r t i o n of a p p e l l a n t ' s statement. 
I d . ( R e l y i n g on Jones v. S t a t e , 29 Tex.App. 20, 13 
S.W. 990 (1890)). 

"Another c o u r t s t a t e d the g e n e r a l p r i n c i p l e s 
a p p l i c a b l e t o the p r o s e c u t i o n ' s use of the 
defendant's statement, which c o n f i r m e d the 
defendant's commission of the k i l l i n g as w e l l as 
j u s t i f i c a t i o n by s e l f - d e f e n s e , as f o l l o w s : 

"'The p r o s e c u t i o n , h a v i n g p r e s e n t e d as 
a p a r t of i t s case the statement of 
defendant as t o how the k i l l i n g o c c u r r e d , 
i s bound by t h a t e v i d e n c e i n the absence of 
p r o o f t o the c o n t r a r y . People v. Coppla, 
100 C a l . App. 2d 766, 769, 224 P.2d 828 
[ ( 1 9 5 0 ) ] . I f t h e r e be any w e l l - e s t a b l i s h e d 
c i r c u m s t a n c e which may be r e a s o n a b l y 
r e g a r d e d as i n c o m p a t i b l e w i t h the t h e o r y 
t h a t the k i l l i n g was j u s t i f i a b l e , the t r i e r 
of f a c t , from a c o n s i d e r a t i o n of a l l the 
e v i d e n c e , i s w a r r a n t e d i n f i n d i n g t h a t the 
a c t amounted t o an u n l a w f u l h o m i c i d e . 
People v. A c o s t a , 45 C a l . 2d 538, 541, 290 
P.2d 1 [ ( 1 9 5 5 ) ] . ' 

"'People v. C o l l i n s , 189 C a l . App. 2d 575, 11 C a l . 
R p t r . 504, 515 ( D i s t . C t . App. 1961) . That c o u r t 
r e v e r s e d the a p p e l l a n t ' s v o l u n t a r y manslaughter 
c o n v i c t i o n upon i t s f i n d i n g t h a t the a p p e l l a n t ' s 
statement or the o t h e r e v i d e n c e o f f e r e d n o t h i n g 
which 'may be r e a s o n a b l y r e g a r d e d as i n c o m p a t i b l e 
w i t h the t h e o r y t h a t the k i l l i n g was j u s t i f i a b l e . ' 
I d . 
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"Thus, from the f a c t t h a t the p r o s e c u t i o n ' s use 
of L o c k e t t ' s a d m i s s i o n s p r e s e n t e d e x c u l p a t o r y as 
w e l l as i n c u l p a t o r y e v i d e n c e does not f o l l o w the 
mandate t h a t L o c k e t t was e n t i t l e d t o a judgment of 
a c q u i t t a l . 

"'Where the defendant's statements t o 
w i t n e s s e s f o r the s t a t e as t o what took 
p l a c e between the deceased and h i m s e l f are 
shown, the j u r y need not c o n s i d e r them t o 
the e x c l u s i o n of a l l o t h e r f a c t s and 
c i r c u m s t a n c e s b e a r i n g on the q u e s t i o n of 
s e l f - d e f e n s e . The s t a t e i s not p r e c l u d e d by 
a c o n f e s s i o n of the defendant t h a t he 
k i l l e d the deceased i n s e l f - d e f e n s e ' 

"3 Warren on Homicide § 285, p. 330 (1938) ( f o o t n o t e 
o m i t t e d ) . We must l o o k t o the remainder of the 
p r o s e c u t i o n ' s e v i d e n c e t o determine whether any 
c o n t r a d i c t i o n of L o c k e t t ' s a d m i s s i o n s e x i s t e d or any 
e v i d e n c e was p r e s e n t e d which g e n e r a t e d r e a s o n a b l y 
d i f f e r e n t i n f e r e n c e s . 

" I n a p p l y i n g the e n u n c i a t e d p r i n c i p l e s , we h o l d 
t h a t t h i s case i s not the r a r e and u n u s u a l s i t u a t i o n 
where the p r o o f u n c o n t r a d i c t e d l y and c l e a r l y 
e s t a b l i s h e d t h a t L o c k e t t was f o r c e d t o k i l l t o 
d efend h i m s e l f or o t h e r s . Compare Kent v. S t a t e , 367 
So. 2d 508 ( A l a . Cr. App. 1978), c e r t . d e n i e d , 367 
So. 2d 518 ( A l a . 1979)." 

505 So. 2d a t 1285-86. 

N e e l d i d not t e s t i f y a t t r i a l ; she r e l i e d on her 

s tatement t o p o l i c e and the a u d i o t a p e s of the 911 c a l l s . 

N e e l ' s statement was not t o t a l l y c o n s i s t e n t w i t h her 911 

c a l l s . In one 911 c a l l N e e l s a i d t h a t H a l l was "messed up" 

and on c o c a i n e . However, i n her statement t o p o l i c e she s a i d 

15 



CR-08-1048 

t h a t she d i d not t h i n k H a l l was "messed up because [she] had 

seen him messed up b e f o r e . " A l s o , b e f o r e the s h o o t i n g when 

H a l l f i r s t came t o her r e s i d e n c e , N e e l i n v i t e d H a l l i n t o her 

home w h i l e she got d r e s s e d -- an a c t i n c o n s i s t e n t w i t h a 

pers o n who i s i n f e a r f o r her l i f e or the l i f e of another. 

There was no p h y s i c a l e v i d e n c e i n d i c a t i n g t h a t H a l l was armed 

w i t h a d e a d l y weapon, nor d i d Ne e l say i n her statement t h a t 

H a l l was armed. N e e l t o l d her husband t o open the door w h i l e 

she was armed w i t h a gun, t h e r e b y e s c a l a t i n g the 

c o n f r o n t a t i o n . N e e l knew t h a t p o l i c e had been c a l l e d t o the 

r e s i d e n c e and were on t h e i r way. H a l l a l s o t o l d C a p t a i n 

Jackson t h a t N e e l shot him " i n c o l d b l o o d . " The S t a t e a l s o 

p r e s e n t e d e v i d e n c e t h a t was r e l e v a n t t o N e e l ' s s t a t e of mind 

at the time of the s h o o t i n g -- e v i d e n c e the c i r c u i t c o u r t 

chose t o i g n o r e . The c r e d i b i l i t y of N e e l ' s v e r s i o n of the 

events was p i v o t a l i n t h i s case because no e y e w i t n e s s 

t e s t i f i e d . The ev i d e n c e tended t o e s t a b l i s h " r e a s o n a b l y 

d i f f e r e n t i n f e r e n c e s . " T h i s i s not the " r a r e and un u s u a l 

s i t u a t i o n where the p r o o f u n c o n t r a d i c t e d l y and c l e a r l y 

e s t a b l i s h e d t h a t [Neel] was f o r c e d t o k i l l t o defend [ h e r s e l f ] 

or o t h e r s . " L o c k e t t , 505 So. 2d a t 1286. 
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By f i n d i n g N e e l g u i l t y of murder the j u r y chose not t o 

b e l i e v e N e e l ' s account of the events t h a t l e d t o H a l l ' s death. 

The j u r y was f r e e t o make t h i s d e c i s i o n based on i t s w e i g h i n g 

of the e v i d e n c e . The c i r c u i t c o u r t went b e h i n d t h a t 

d e t e r m i n a t i o n and made c r e d i b i l i t y c h o i c e s based on i t s 

i n t e r p r e t a t i o n of the e v i d e n c e . "'Under our system of 

j u r i s p r u d e n c e a p r o p e r l y i n s t r u c t e d j u r y of c i t i z e n s d e c i d e s 

whether w i t n e s s e s are c r e d i b l e . The t r i a l judge i s deemed t o 

have no s p e c i a l e x p e r t i s e i n d e t e r m i n i n g who speaks the 

t r u t h . ' " Ex p a r t e N i c e , 407 So. 2d 874, 879 ( A l a . 1981), 

q u o t i n g U n i t e d S t a t e s v. Cr a v e r o , 530 F.2d 666, 670 (5th C i r . 

1976). " [ C ] r e d i b i l i t y q u e s t i o n s are w i t h i n the e x c l u s i v e 

p r o v i n c e of the j u r y . " F r a z i e r v. S t a t e , 663 So. 2d 1035, 

1037 ( A l a . Crim. App. 1995). As we s t a t e d i n G r a n t l a n d : 

"In Ex p a r t e N i c e , 407 So. 2d 874 ( A l a . 1981) ... 
the Alabama Supreme Court r e c o g n i z e d t h a t 
e x c e p t i o n a l c i r c u m s t a n c e s may a r i s e i n a c r i m i n a l 
case t h a t p r e s e n t a c o m p e l l i n g need f o r the i s s u a n c e 
of a w r i t of mandamus t o countermand a j u d i c i a l 
u s u r p a t i o n of power and t o p r e v e n t a g r o s s 
d i s r u p t i o n i n the a d m i n i s t r a t i o n of c r i m i n a l 
j u s t i c e . In N i c e , the Alabama Supreme Court u p h e l d 
t h i s c o u r t ' s i s s u a n c e of a w r i t of mandamus 
d i r e c t i n g the t r i a l c o u r t t o r e s c i n d i t s o r d e r 
g r a n t i n g the defendant's motion f o r a new t r i a l and 
to r e i n s t a t e the j u r y ' s g u i l t y v e r d i c t where i t was 
apparent from the r e c o r d t h a t , a l t h o u g h t h e r e was 
s u f f i c i e n t l e g a l e v i d e n c e t o submit the case t o the 
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j u r y , the t r i a l c o u r t had g r a n t e d the defe n d a n t ' s 
motion f o r a new t r i a l based on the t r i a l judge's 
p e r s o n a l b e l i e f t h a t the v i c t i m ' s t e s t i m o n y was 
'dubious.' N i c e , 407 So. 2d a t 879. Because i t was 
apparent t h a t the t r i a l judge had not based i t s 
g r a n t of the new t r i a l motion upon a f i n d i n g t h a t 
the s t a t e had f a i l e d t o prove i t s case as a matter 
of law, but r a t h e r t h a t he had assumed the r o l e of 
a ' t h i r t e e n t h j u r o r , ' who would have reached a 
d i f f e r e n t d e c i s i o n from the one reached by the o t h e r 
12 j u r o r s , N i c e , 407 So. 2d a t 881-82, the Supreme 
Court found t h a t the t r i a l judge had exceeded h i s 
a u t h o r i t y . A c c o r d i n g l y , the Supreme Co u r t h e l d t h a t 
i t was a p p r o p r i a t e t o d i r e c t the t r i a l judge t o s e t 
a s i d e h i s g r a n t of the defendant's motion f o r a new 
t r i a l and t o r e i n s t a t e the j u r y ' s v e r d i c t of g u i l t . 
The Supreme Co u r t c o n c l u d e d t h a t i t was 
'unimportant' t h a t the s t a t e had sought r e v i e w of 
the t r i a l judge's r u l i n g t hrough mandamus, i t s o n l y 
a v a i l a b l e remedy under the c i r c u m s t a n c e s , and not by 
d i r e c t a p p e a l , which i s a remedy a v a i l a b l e t o the 
F e d e r a l Government i n such c a s e s , because the r e c o r d 
e s t a b l i s h e d t h a t the t r i a l judge was ' g u i l t y of a 
" u s u r p a t i o n of power," as these terms are used i n 
d e t e r m i n i n g the p r o p r i e t y of a g r a n t of mandamus.' 
N i c e , 407 So. 2d a t 879." 

709 So. 2d a t 1313-14. 

Here, the u l t i m a t e q u e s t i o n -- whether N e e l a c t e d i n 

s e l f - d e f e n s e -- was a q u e s t i o n f o r the f i n d e r of f a c t -- the 

j u r y . The c i r c u i t c o u r t usurped the j u r y ' s e x c l u s i v e f a c t -

f i n d i n g r o l e by s e t t i n g a s i d e the j u r y ' s v e r d i c t i n t h i s case. 

Judge Denson a c t e d beyond the scope of Rule 20.3, A l a . R. 

Crim. P. The S t a t e has met i t s burden of e s t a b l i s h i n g the 

p r e r e q u i s i t e s f o r the i s s u a n c e of a w r i t of mandamus. See 
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G r a n t l a n d , s u p r a . A c c o r d i n g l y , we g r a n t the S t a t e ' s p e t i t i o n 

f o r a w r i t of mandamus and d i r e c t Judge Denson t o s e t a s i d e 

h i s o r d e r v a c a t i n g the j u r y ' s v e r d i c t f i n d i n g N e e l g u i l t y of 

murder and t o sentence N e e l i n accordance w i t h her c o n v i c t i o n 

f o r murder. 

PETITION GRANTED; WRIT ISSUED. 

Wise, P.J., and Welch, Windom, Ke l l u m , and Main, J J . , 

concur. 
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