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A f t e r Remand f r o m t h e Alabama Supreme C o u r t 

PER CURIAM. 

I n Dean v. S t a t e , [Ms. 1090754, June 25, 2010] So. 3d 

( A l a . 2 0 1 0 ) , t h e Alabama Supreme C o u r t r e v e r s e d t h i s 

C o u r t ' s d e c i s i o n i n Dean v. S t a t e , [Ms. CR-08-1082, December 

18, 2009] ___ So. 3d ___ ( A l a . C r i m . App. 2 0 0 9 ) , and h e l d t h a t 
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a c l a i m t h a t a l o w e r c o u r t " r e f u s e d t o a p p o i n t c o u n s e l t o 

r e p r e s e n t an i n d i g e n t p r o b a t i o n e r a t a p r o b a t i o n - r e v o c a t i o n 

h e a r i n g " d i d n o t have t o be p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

The Supreme C o u r t a l s o h e l d , c o n t r a r y t o t h i s C o u r t , t h a t t h e 

c i r c u i t c o u r t d i d n o t e r r i n r e f u s i n g t o a p p o i n t c o u n s e l t o 

r e p r e s e n t Dean a t h i s p r o b a t i o n - r e v o c a t i o n h e a r i n g b e c a u s e , i t 

s a i d , t h e i s s u e s i n v o l v e d i n Dean's c a s e were n o t " u n u s u a l l y 

c o m p l e x . " ___ So. 3d a t ___. 1 The Supreme C o u r t remanded t h e 

c a s e f o r c o n s i d e r a t i o n o f t h e r e m a i n i n g i s s u e s Dean r a i s e d i n 

h i s o r i g i n a l b r i e f t o t h i s C o u r t , w h i c h we d i d n o t a d d r e s s 

g i v e n o u r d e c i s i o n t o r e v e r s e t h e l o w e r c o u r t p r o c e e d i n g s . We 

now a d d r e s s t h o s e two i s s u e s . 

Dean a r g u e s t h a t t h e c i r c u i t c o u r t f a i l e d t o i n f o r m h i m 

o f a l l o f h i s R u l e 27.6, A l a . R. C r i m . P., r i g h t s -- h i s r i g h t 

t o t e s t i f y , h i s r i g h t t o p r e s e n t e v i d e n c e and w i t n e s s e s on h i s 

b e h a l f , and h i s r i g h t t o c r o s s - e x a m i n e w i t n e s s e s -- b e f o r e he 

a d m i t t e d t o f a i l i n g t o r e p o r t t o h i s p r o b a t i o n o f f i c e r . 2 Dean 

1The r i g h t t o c o u n s e l i n a p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g 
i s a q u a l i f i e d r i g h t . Coon v. S t a t e , 675 So. 2d 94 ( A l a . 
Crim. App. 1995). 

2 R u l e 2 7 . 6 ( c ) , A l a . R. Crim. P., p r o v i d e s t h a t b e f o r e 
a c c e p t i n g an a d m i s s i o n by a p r o b a t i o n e r t h a t he had v i o l a t e d 
a term of h i s p r o b a t i o n , the c o u r t s h a l l i n f o r m the 
p r o b a t i o n e r of the f o l l o w i n g : 

2 



CR-08-1082 

a l s o a r g u e s t h a t t h e c i r c u i t c o u r t a b u s e d i t s d i s c r e t i o n i n 

r e v o k i n g h i s p r o b a t i o n b a s e d s o l e l y on t h e s t a t e m e n t o f h i s 

p r o b a t i o n o f f i c e r and h i s a d m i s s i o n t h a t he f a i l e d t o r e p o r t 

t o h i s p r o b a t i o n o f f i c e r . 

The g e n e r a l r u l e s o f p r e s e r v a t i o n a p p l y t o p r o b a t i o n -

r e v o c a t i o n p r o c e e d i n g s ; however, t h e f o l l o w i n g e x c e p t i o n s t o 

t h o s e r u l e s have been r e c o g n i z e d : 

" ( 1 ) t h e r e q u i r e m e n t t h a t a r e v o c a t i o n h e a r i n g be 
h e l d , (2) t h e r e q u i r e m e n t t h a t t h e r e be an a d e q u a t e 
w r i t t e n r e v o c a t i o n o r d e r , and (3) t h e r e q u i r e m e n t 
t h a t t h e p r o b a t i o n e r be i n f o r m e d o f h i s r i g h t t o 
r e q u e s t c o u n s e l . See, e.g., J a c k s o n v. S t a t e , 867 
So. 2d 365 ( A l a . C r i m . App. 2 0 0 3 ) , and Evans v. 
S t a t e , 794 So. 2d 1234 ( A l a . C r i m . App. 2 0 0 0 ) . " 

"(1) The n a t u r e of the v i o l a t i o n t o which an 
a d m i s s i o n i s o f f e r e d ; 

"(2) The r i g h t under s e c t i o n (b) t o be 
r e p r e s e n t e d by c o u n s e l ; 

"(3) The r i g h t t o t e s t i f y and t o p r e s e n t 
w i t n e s s e s and o t h e r e v i d e n c e on p r o b a t i o n e r ' s own 
b e h a l f and t o cross-examine adverse w i t n e s s e s under 
s u b s e c t i o n ( d ) ( 1 ) ; and 

"(4) That, i f the a l l e g e d v i o l a t i o n i n v o l v e s a 
c r i m i n a l o f f e n s e f o r which the p r o b a t i o n e r has not 
y e t been t r i e d , the p r o b a t i o n e r may s t i l l be t r i e d 
f o r t h a t o f f e n s e , and a l t h o u g h the p r o b a t i o n e r may 
not be r e q u i r e d t o t e s t i f y , t h a t any statement made 
by the p r o b a t i o n e r at the p r e s e n t p r o c e e d i n g may be 
used a g a i n s t the p r o b a t i o n e r at a subsequent 
p r o c e e d i n g or t r i a l . " 
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W a l k e r v. S t a t e , 920 So. 2d 592, 594-95 ( A l a . C r i m . App. 

2 0 0 5 ) . A new e x c e p t i o n was c r e a t e d b y t h e Supreme C o u r t i n 

Dean v. S t a t e . The C o u r t h e l d i n Dean t h a t a c l a i m t h a t t h e 

l o w e r c o u r t r e f u s e d t o a p p o i n t c o u n s e l t o r e p r e s e n t an 

i n d i g e n t p r o b a t i o n e r a t a p r o b a t i o n e r - r e v o c a t i o n h e a r i n g d i d 

n o t have t o be p r e s e r v e d b e f o r e an a p p e l l a t e c o u r t c o u l d 

r e v i e w t h a t c l a i m on a p p e a l . Dean's c l a i m s do n o t f a l l w i t h i n 

one o f t h e e x c e p t i o n s t o t h e g e n e r a l r u l e s o f p r e s e r v a t i o n 

t h a t have been r e c o g n i z e d i n p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g s . 

Thus, b e c a u s e Dean d i d n o t r a i s e t h e s e i s s u e s i n t h e c i r c u i t 

c o u r t , t h e y a r e n o t p r o p e r l y p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

A c c o r d i n g l y , we a f f i r m t h e r e v o c a t i o n o f Dean's p r o b a t i o n . 

AFFIRMED. 

W i s e , P . J . , and W e l c h , Windom, K e l l u m , and M a i n , J J . , 

c o n c u r . 
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