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WELCH, J u d g e . 

K a l e e m A r i f f T a r i q - M a d y u n was c h a r g e d w i t h and c o n v i c t e d 

o f s i x c o u n t s o f f i r s t - d e g r e e r o b b e r y , see § 13A-8-41, A l a . 

Code 1975. The t r i a l c o u r t s e n t e n c e d T a r i q - M a d y u n t o s e r v e 6 

c o n s e c u t i v e t e r m s o f 25 y e a r s ' i m p r i s o n m e n t . The t r i a l c o u r t 
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o r d e r e d T a r i q - M a d y u n t o pay an a s s e s s m e n t o f $ 3 0 0 t o t h e C r i m e 

V i c t i m s C o m p e n s a t i o n Fund and t o pay c o u r t c o s t s , a t t o r n e y 

f e e s , and r e s t i t u t i o n . 

T a r i q - M a d y u n does n o t c h a l l e n g e t h e s u f f i c i e n c y o f t h e 

e v i d e n c e . The S t a t e ' s e v i d e n c e e s t a b l i s h e d t h a t e m p l o y e e s a t 

s i x r e s t a u r a n t s l o c a t e d on o r n e a r t h e B e l t l i n e a r e a o f 

D e c a t u r were r o b b e d a t g u n p o i n t d u r i n g a two-month p e r i o d i n 

t h e S p r i n g o f 2006. The r o b b e r i e s o c c u r r e d when t h e 

r e s t a u r a n t s were p r e p a r i n g t o open i n t h e m o r n i n g o r t o c l o s e 

a t n i g h t and were c o m m i t t e d by a s i n g l e b l a c k man w e a r i n g d a r k 

c l o t h i n g and a mask o r o t h e r c o v e r i n g o v e r h i s f a c e and 

c a r r y i n g a b l a c k o r d a r k b l u e s e m i a u t o m a t i c weapon t h a t he 

p o i n t e d a t e m p l o y e e s i n o r d e r t o o b t a i n t h e money. The r o b b e r 

t y p i c a l l y wore g l o v e s , most o f t e n p l a s t i c g l o v e s l i k e t h o s e 

f o o d s e r v e r s wear. No f i n g e r p r i n t s were r e c o v e r e d a t any o f 

t h e c r i m e s c e n e s . T a r i q - M a d y u n was i d e n t i f i e d as a s u s p e c t i n 

t h e r o b b e r i e s when a s h i r t o b t a i n e d n e a r t h e s c e n e o f one o f 

t h e r e s t a u r a n t r o b b e r i e s t h a t had o c c u r r e d i n O c t o b e r 2005 was 

f o u n d t o c o n t a i n h i s DNA. When t h e p o l i c e s t o p p e d T a r i q -

Madyun f o r a t r a f f i c v i o l a t i o n on May 12, 2006, and c o n d u c t e d 

a c o n s e n s u a l s e a r c h o f h i s c a r t h e y l o c a t e d .40 c a l i b e r 
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b u l l e t s , p l a s t i c g l o v e s , and s e v e r a l a r t i c l e s o f b l a c k 

c l o t h i n g i n s i d e a b a c k p a c k i n t h e t r u n k o f t h e c a r , and t h e y 

f o u n d a l o a d e d .40 c a l i b e r s e m i a u t o m a t i c weapon b e n e a t h t h e 

b a c k s e a t . A p a i r o f damp shoes was r e c o v e r e d f r o m t h e 

v e h i c l e , and t h e s o l e s o f t h e shoes m a t c h e d shoe p r i n t s l e f t 

o u t s i d e one o f t h e r e s t a u r a n t s . Two women T a r i q - M a d y u n had 

been d a t i n g d u r i n g t h e t i m e t h e r o b b e r i e s were c o m m i t t e d 

t e s t i f i e d t h a t T a r i q - M a d y u n t o l d them t h a t he had c o m m i t t e d 

t h e r e s t a u r a n t r o b b e r i e s . One o f t h e women, T i f f a n y 

S l a u g h t e r , t e s t i f i e d t h a t a f t e r T a r i q - M a d y u n was a r r e s t e d , she 

t h r e w d a r k c l o t h i n g and a w i g he had worn d u r i n g some o f t h e 

r o b b e r i e s i n t o a d u m p s t e r l o c a t e d a t h e r p l a c e o f employment. 

S l a u g h t e r t o l d t h e p o l i c e what she had done, and t h e p o l i c e 

r e t r i e v e d t h e i t e m s f r o m t h e d u m p s t e r . One o f t h e i t e m s 

r e c o v e r e d f r o m t h e d u m p s t e r was a w i g b e l o n g i n g t o T a r i q -

Madyun's s e c o n d g i r l f r i e n d , W h y k i e a C o h n ; Cohn i d e n t i f i e d t h e 

w i g and e x p l a i n e d t h a t i t had been m i s s i n g d u r i n g t h e t i m e a 

w i g was u s e d i n some o f t h e r e s t a u r a n t r o b b e r i e s . DNA 

m a t c h i n g T a r i q - M a d y u n ' s was d e t e c t e d on some o f t h o s e i t e m s 

S l a u g h t e r had d i s c a r d e d i n t o t h e d u m p s t e r . 

I . 
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T a r i q - M a d y u n a r g u e s t h a t t h e t r i a l c o u r t e r r e d when i t 

d e n i e d h i s m o t i o n t o s e v e r t h e s i x c o u n t s o f r o b b e r y and 

i n s t e a d t r i e d a l l o f t h e c a s e s t o g e t h e r . H i s p r i m a r y argument 

a p p e a r s t o be t h a t t h e c o n s o l i d a t e d t r i a l o f a l l c h a r g e s 

p r e j u d i c e d h i m b e c a u s e , he s a y s , t h e j u r y was o v e r l o a d e d w i t h 

p r e j u d i c i a l e v i d e n c e f r o m t h e m u l t i p l e c o u n t s . 

T a r i q - M a d y u n a r g u e s a t l e n g t h t h a t R u l e 4 0 4 ( b ) , A l a . R. 

C r i m . P., p r o h i b i t s t h e a d m i s s i o n o f e v i d e n c e o f o t h e r b ad 

a c t s s o l e l y t o show bad c h a r a c t e r and t h a t t h e a d m i s s i o n o f 

e v i d e n c e o f a n o t h e r c r i m e must n o t o n l y be r e l e v a n t , b u t i t s 

p r o b a t i v e v a l u e must a l s o o u t w e i g h t h e d a n g e r o f u n f a i r 

p r e j u d i c e , R u l e 403, A l a . R. E v i d . T a r i q - M a d y u n ' s d i s c u s s i o n 

o f R u l e s 403 and 4 0 4 ( b ) , A l a . R. C r i m . P., does n o t a d d r e s s 

t h e p r o p r i e t y o f c o n s o l i d a t i o n o f c h a r g e s u n d e r R u l e 13.3, 

A l a . R. C r i m . P., t h e s e v e r a n c e o f j o i n e d c h a r g e s p u r s u a n t t o 

R u l e 13.4, A l a . R. C r i m . P., o r t h e b u r d e n o f p r o v i n g 

p r e j u d i c e f r o m a t r i a l c o u r t ' s d e n i a l o f a d e f e n d a n t ' s m o t i o n 

t o s e v e r c h a r g e s . See R u l e 1 0 ( g ) , A l a . R. App. P. However, 

b e c a u s e T a r i q - M a d y u n a l s o a r g u e s t h a t t h e s i x c o u n t s d i d n o t 

have enough i n common t o e s t a b l i s h a p a t t e r n o r common scheme, 
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we w i l l a d d r e s s w h e t h e r t h e t r i a l c o u r t e r r e d when i t d e n i e d 

t h e m o t i o n t o s e v e r . 

The S t a t e c h a r g e d T a r i q - M a d y u n i n a s i n g l e i n d i c t m e n t 

w i t h s i x c o u n t s o f r o b b e r y . T a r i q - M a d y u n f i l e d a p r e t r i a l 

m o t i o n t o s e v e r t h e c o u n t s and a r g u e d i n t h a t m o t i o n t h a t i t 

w o u l d be p r e j u d i c i a l t o t r y t h e m u l t i p l e r o b b e r y c a s e s a t one 

t i m e . (C. 139.) The t r i a l c o u r t c o n d u c t e d a h e a r i n g on 

T a r i q - M a d y u n ' s m o t i o n t o s e v e r . T a r i q - M a d y u n a r g u e d t h a t t h e 

o n l y c o n n e c t i o n among t h e r o b b e r i e s was t h a t e a c h was 

c o m m i t t e d by a s i n g l e b l a c k man and t h a t f a c t o r , he a r g u e d , 

was n o t s u f f i c i e n t t o e s t a b l i s h a s i g n a t u r e c r i m e w a r r a n t i n g 

a t r i a l o f a l l t h e c a s e s t o g e t h e r . I n v e s t i g a t o r C h r i s J o n e s 

w i t h t h e D e c a t u r P o l i c e D e p a r t m e n t t e s t i f i e d a t t h e h e a r i n g 

t h a t t h e common c h a r a c t e r i s t i c s o f e a c h o f t h e r o b b e r i e s were 

t h a t t h e r o b b e r was a s t o c k y b l a c k male w e a r i n g d a r k c l o t h e s 

and c o n c e a l i n g h i s f a c e ; t h a t t h e r o b b e r wore p l a s t i c s u r g i c a l 

o r f o o d - p r e p a r a t i o n g l o v e s ; t h a t t h e r o b b e r c a r r i e d a b l a c k 

s e m i a u t o m a t i c h a n d g u n ; t h a t he t a r g e t e d r e s t a u r a n t s ; t h a t as 

soon as t h e r o b b e r e n t e r e d t h e r e s t a u r a n t , he s i n g l e d o u t one 

e m p l o y e e , p o i n t e d t h e gun a t t h a t p e r s o n , and a t t e m p t e d t o 

c o m p l e t e t h e r o b b e r y w i t h t h a t p e r s o n , r a t h e r t h a n p o i n t i n g 
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t h e gun a t f i r s t one e mployee and t h e n a n o t h e r ; t h e r o b b e r 

b r o u g h t a w h i t e o r o f f - w h i t e p i l l o w c a s e o r bag t o t h e 

r e s t a u r a n t s and f o r c e d t h e e m p l o y e e s t o p l a c e t h e money i n t h e 

p i l l o w c a s e o r b a g ; and t h e r o b b e r l e f t t h e c r i m e s c e n e s on 

f o o t . I n v e s t i g a t o r J o n e s t e s t i f i e d t h a t he had " n e v e r w o r k e d 

a c a s e where [ t h e p e r p e t r a t o r ] a c t u a l l y wore s u r g i c a l g l o v e s . " 

(R. 32.) 

The e v i d e n c e e s t a b l i s h e d t h a t t h e r o b b e r i e s t o o k p l a c e on 

M a r c h 5, 2 0 0 6 ; M a r c h 13, 2 0 0 6 ; M a r c h 16, 2 0 0 6 ; A p r i l 1, 2 0 0 6 ; 

A p r i l 5, 2 0 0 6 ; and May 7, 2006. I n v e s t i g a t o r J o n e s t e s t i f i e d 

t h a t o t h e r s i m i l a r r e s t a u r a n t r o b b e r i e s had o c c u r r e d i n 

H u n t s v i l l e and M a d i s o n d u r i n g t h i s g e n e r a l p e r i o d o f t i m e . 

I n v e s t i g a t o r J o n e s t e s t i f i e d t h a t o f f i c e r s spoke w i t h T a r i q -

W a l k e r ' s g i r l f r i e n d s , T i f f a n y S l a u g h t e r and W h y k i e a Cohn, and 

b o t h s t a t e d t h a t T a r i q - M a d y u n had t o l d them t h a t he was 

c o m m i t t i n g t h e r o b b e r i e s . S l a u g h t e r t o l d o f f i c e r s t h a t T a r i q -

Madyun d r o v e h e r t o a r e s t a u r a n t i n D e c a t u r and i d e n t i f i e d t h e 

b u s i n e s s as one he had r o b b e d . The r o b b e r o f t h e D e c a t u r 

r e s t a u r a n t s u s e d a w i g d u r i n g some o f t h e r o b b e r i e s , 

I n v e s t i g a t o r J o n e s s a i d , and he s t a t e d t h a t Cohn had t o l d 

o f f i c e r s t h a t she had owned a w i g b u t t h a t she c o u l d n o t f i n d 
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t h e w i g d u r i n g p a r t o f t h e t i m e i n w h i c h t h e r o b b e r i e s 

o c c u r r e d . 

I n v e s t i g a t o r J o n e s f u r t h e r t e s t i f i e d t h a t when t h e 

v e h i c l e T a r i q - M a d y u n was d r i v i n g was s t o p p e d on May 12, 2006, 

numerous i t e m s were f o u n d i n s i d e t h e t r u n k , i n c l u d i n g : a c l e a r 

p l a s t i c g l o v e , l i v e r o u n d s o f .40 c a l i b e r a m m u n i t i o n , a l i g h t 

g r e e n p i l l o w c a s e , and a d a r k b l u e b a c k p a c k . Among t h e i t e m s 

f o u n d i n s i d e t h e b a c k p a c k w e r e : two c l e a r l a t e x g l o v e s ; b l a c k 

s o c k s ; a damp p a i r o f b l a c k t e n n i s s h oes w i t h g r a s s on t h e m ; 

a l o n g - s l e e v e d b l a c k t u r t l e n e c k s h i r t ; a b e i g e p i l l o w c a s e ; a 

b l a c k k n i t g l o v e and a b l u e k n i t g l o v e ; a b l a c k t o b o g g a n c a p ; 

a damp p a i r o f b l a c k D i c k i e b r a n d p a n t s ; and .40 c a l i b e r 

r o u n d s o f a m m u n i t i o n . I n v e s t i g a t o r J o n e s t e s t i f i e d t h a t 

b e n e a t h t h e r e a r p a s s e n g e r - s i d e s e a t o f f i c e r s f o u n d a d d i t i o n a l 

i t e m s , i n c l u d i n g : a G l o c k b r a n d .40 c a l i b e r h a n d g u n ; b l a c k 

p a n t s ; b l u e s w e a t p a n t s ; a b l a c k t o b o g g a n ; a b l a c k w i n d b r e a k e r 

j a c k e t ; a w h i t e p i l l o w c a s e ; and one b o x o f c l e a r p l a s t i c 

g l o v e s . I n v e s t i g a t o r J o n e s f u r t h e r t e s t i f i e d t h a t i t e m s 

r e c o v e r e d f r o m a d u m p s t e r b e h i n d T i f f a n y S l a u g h t e r ' s p l a c e o f 

employment i n c l u d e d : a b r o w n i s h - b l a c k w i g ; w h i t e s o c k s ; b l a c k 

s w e a t p a n t s ; and two b l a c k t - s h i r t s . 
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F i n a l l y , I n v e s t i g a t o r J o n e s t e s t i f i e d t h a t d u r i n g t h e 

i n v e s t i g a t i o n o f t h e r o b b e r i e s , he s e n t a message t o l a w -

e n f o r c e m e n t a g e n c i e s i n t h e s u r r o u n d i n g a r e a i n q u i r i n g w h e t h e r 

t h e y had had any s i m i l a r r o b b e r i e s i n t h e i r j u r i s d i c t i o n s , and 

t h a t an i n v e s t i g a t o r i n M a d i s o n C i t y had c o n t a c t e d him a b o u t 

a c l e a r p l a s t i c g l o v e and a b l a c k s h i r t t h a t had been 

r e c o v e r e d by a t r a c k i n g dog on a f e n c e l i n e c l o s e t o t h e 

i n t e r s t a t e f o l l o w i n g a r e s t a u r a n t r o b b e r y i n M a d i s o n . 

I n v e s t i g a t o r J o n e s t e s t i f i e d t h a t f o r e n s i c a n a l y s i s r e v e a l e d 

t h a t DNA o b t a i n e d f r o m t h e s h i r t m a t c h e d T a r i q - M a d y u n ' s DNA 

p r o f i l e . 

A f t e r c o n s i d e r i n g t h e t e s t i m o n y and t h e a r g u m e n t s o f 

c o u n s e l , t h e t r i a l c o u r t d e n i e d T a r i q - M a d y u n ' s m o t i o n t o 

s e v e r , and s t a t e d t h a t t h e s i x r o b b e r i e s were o f a s i m i l a r 

c h a r a c t e r , t h a t t h e y a p p e a r e d t o have a c o n n e c t i o n as f a r as 

t h e i r c o m m i s s i o n , and t h a t t h e y a r g u a b l y were p a r t o f a common 

scheme o r method o f o p e r a t i o n . The c o u r t f u r t h e r s t a t e d t h a t 

i t had no b a s i s t o s e v e r any o f t h e c o u n t s f r o m one a n o t h e r . 

(R. 50.) 

R u l e 1 3 . 3 ( a ) , A l a . R. C r i m . P., p r o v i d e s , i n r e l e v a n t 

p a r t : 
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" ( a ) O f f e n s e s . Two o r more o f f e n s e s may be 
j o i n e d i n an i n d i c t m e n t , i n f o r m a t i o n , o r c o m p l a i n t , 
i f t h e y : 

"(1) A r e o f t h e same o r s i m i l a r c h a r a c t e r ; o r 

"(2) A r e b a s e d on t h e same c o n d u c t o r a r e 
o t h e r w i s e c o n n e c t e d i n t h e i r c o m m i s s i o n ; o r 

"(3) A r e a l l e g e d t o have been p a r t o f a common 
scheme o r p l a n . " 

( E mphasis added.) 

R u l e 13.4, A l a . R. C r i m . P., p r o v i d e s t h a t a t r i a l c o u r t 

may o r d e r s e p a r a t e t r i a l s o f o f f e n s e s j o i n e d i n an i n d i c t m e n t 

i f i t a p p e a r s t h a t a d e f e n d a n t w o u l d be p r e j u d i c e d by t h e 

j o i n d e r o f o f f e n s e s . We r e v i e w a t r i a l c o u r t ' s r u l i n g on a 

m o t i o n t o s e v e r f o r an abuse o f d i s c r e t i o n . 

" T h i s C o u r t n o t e d i n S u m m e r l i n v. S t a t e , 594 So. 2d 
235, 236 ( A l a . C r . App. 1 9 9 1 ) , t h a t 'the g r a n t i n g o f 
a s e v e r a n c e r e s t s w i t h i n t h e d i s c r e t i o n o f t h e t r i a l 
c o u r t and i t s r e f u s a l t o s e v e r c o u n t s ... w i l l o n l y 
be r e v e r s e d f o r a c l e a r abuse o f d i s c r e t i o n . ' 

"'The b u r d e n o f p r o o f i s on t h e d e f e n d a n t 
t o d e m o n s t r a t e s p e c i f i c and c o m p e l l i n g 
p r e j u d i c e w h i c h t h e t r i a l c o u r t c a n n o t 
p r o t e c t a g a i n s t and w h i c h c a u s e s him t o 
r e c e i v e an u n f a i r t r i a l . U n i t e d S t a t e s v.  
B u t r a , 677 F.2d 1376, 1385 ( 1 1 t h C i r . 
1 9 8 2 ) , c e r t . d e n i e d , 459 U.S. 1108, 102 S. 
C t . 735, 74 L.Ed. 2d 958 ( 1 9 8 3 ) . I t i s 
o n l y t h e most c o m p e l l i n g p r e j u d i c e , a g a i n s t 
w h i c h t h e t r i a l c o u r t w i l l n o t be a b l e t o 
a f f o r d p r o t e c t i o n , t h a t w i l l be s u f f i c i e n t 
t o show t h e c o u r t a b u s e d i t s d i s c r e t i o n i n 
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n o t g r a n t i n g a s e v e r a n c e . U n i t e d S t a t e s v.  
P e r e z , 48 9 F.2d 51, 65 ( 5 t h C i r . 1 9 7 3 ) , 
c e r t . d e n i e d , 417 U.S. 945, 94 S. C t . 3067, 
41 L . E d . 2d 664 ( 1 9 7 4 ) . M o r e o v e r , a 
d e f e n d a n t s e e k i n g t o o v e r t u r n a d e n i a l o f 
s e v e r a n c e must d e m o n s t r a t e s p e c i f i c 
p r e j u d i c e w h i c h r e s u l t e d f r o m t h e d e n i a l . 
U n i t e d S t a t e s v. W a l k e r , 456 F.2d 1037, 
1039 ( 5 t h C i r . 1972 ). A mere s h o w i n g o f 
some p r e j u d i c e i s i n s u f f i c i e n t . U n i t e d  
S t a t e s v. W i l s o n , 657 F.2d 755, 765 ( 5 t h 
C i r . 1 9 8 1 ) , c e r t . d e n i e d , 455 U.S. 951, 102 
S. C t . 1456, 71 L.Ed. 2d 667 ( 1 9 8 2 ) ; U n i t e d  
S t a t e s v. S t a l l e r , 616 F.2d 1284, 1294 ( 5 t h 
C i r . ) , c e r t . d e n i e d , 449 U.S. 869, 101 S. 
C t . 207, 66 L.Ed. 2d 89 ( 1 9 8 0 ) . ' 

" H i n t o n v. S t a t e , 548 So. 2d 547, 555 ( A l a . C r i m . 
App. 1 988 ), a f f ' d , 548 So. 2d 562 ( A l a . ) , c e r t . 
d e n i e d , 449 U.S. 869, 101 S. C t . 207, 66 L.Ed. 2d 89 
( 1 9 8 9 ) . " 

M i n n i s v. S t a t e , 690 So. 2d 521, 524-25 ( A l a . C r i m . App. 

1 9 9 6 ) . M o r e o v e r , t h i s C o u r t has s t a t e d , "No p r e j u d i c e r e s u l t s 

w here, as h e r e , t h e j u r y c o u l d e a s i l y s e p a r a t e t h e e v i d e n c e o f 

t h e s e p a r a t e c r i m e s . " S u m m e r l i n v. S t a t e , 594 So. 2d 235, 

236-37 ( A l a . C r i m . App. 1 9 9 1 ) . 

T a r i q - M a d y u n has f a i l e d t o d e m o n s t r a t e o r even a l l e g e any 

s p e c i f i c p r e j u d i c e t h a t r e s u l t e d f r o m t h e t r i a l c o u r t ' s 

f a i l u r e t o s e v e r t h e c o u n t s o f t h e i n d i c t m e n t . As n o t e d 

a b ove, Alabama la w p l a c e s upon an a p p e l l a n t t h e b u r d e n t o 

p r o v e t h a t he s u f f e r e d s p e c i f i c and c o m p e l l i n g p r e j u d i c e i n 
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o r d e r t o s e c u r e a r e v e r s a l b a s e d on t h e t r i a l c o u r t ' s r u l i n g 

on t h e m o t i o n t o s e v e r . E.g., Ex p a r t e H i n t o n , 548 So. 2d 

562, 566 ( A l a . 1 9 8 9 ) ( u n d e r f o r m e r R u l e 15.3, A l a . R. C r i m . P. 

Temp.). I n H i n t o n v. S t a t e , 548 So. 2d 547 ( A l a . C r i m . App. 

1 9 8 8 ) , a f f ' d by Ex p a r t e H i n t o n , s u p r a , t h i s C o u r t e x p l a i n e d 

t h e most common for m s o f p r e j u d i c e t h a t m i g h t r e s u l t f r o m 

i m p r o p e r j o i n d e r : 

" ' W i t h r e s p e c t t o p r e j u d i c e o f t h e 
d e f e n d a n t , i t i s [ g e n e r a l l y ] l i k e l y t o f a l l 
i n t o one o f t h r e e c a t e g o r i e s : "(1) he may 
become e m b a r r a s s e d o r c o n f o u n d e d i n 
p r e s e n t i n g s e p a r a t e d e f e n s e s ; (2) t h e j u r y 
may use t h e e v i d e n c e o f one o f t h e c r i m e s 
c h a r g e d t o i n f e r a c r i m i n a l d i s p o s i t i o n on 
th e p a r t o f t h e d e f e n d a n t f r o m w h i c h i s 
f o u n d h i s g u i l t o f t h e o t h e r c r i m e o r 
c r i m e s c h a r g e d ; o r (3) t h e j u r y may 
c u m u l a t e t h e e v i d e n c e o f t h e v a r i o u s c r i m e s 
c h a r g e d and f i n d g u i l t when, i f c o n s i d e r e d 
s e p a r a t e l y i t w o u l d n o t so f i n d . " ' 

"2 L a F a v e and I s r a e l , ... C r i m i n a l P r o c e d u r e a t § 
1 7 . 1 ( c ) [ ( 1 9 8 4 ) ] . " 

548 So. 2d a t 555. T a r i q - M a d y u n has made o n l y a b a r e c l a i m 

t h a t t h e S t a t e c o m b i n e d a l l s i x c o u n t s f o r t r i a l i n o r d e r t o 

o v e r l o a d t h e j u r y w i t h p r e j u d i c i a l e v i d e n c e and t o c o n v i n c e 

t h e j u r y t o c o n v i c t h i m b a s e d on t h e number o f c h a r g e s a g a i n s t 

him. He c i t e s n o t h i n g f r o m t h e r e c o r d i n t h i s c a s e t o s u p p o r t 

t h i s vague c l a i m . N o t h i n g f r o m t h e r e c o r d d e m o n s t r a t e s t h a t 
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t h e j u r y was e i t h e r o v e r l o a d e d w i t h p r e j u d i c i a l i n f o r m a t i o n o r 

t h a t i t s v e r d i c t s were b a s e d on a n y t h i n g o t h e r t h a n t h e 

e v i d e n c e p r e s e n t e d as t o e a c h c o u n t . T a r i q - M a d y u n ' s g e n e r i c 

a l l e g a t i o n does n o t e s t a b l i s h t h e " s p e c i f i c and c o m p e l l i n g 

p r e j u d i c e " n e c e s s a r y t o w a r r a n t t h e r e v e r s a l o f t h e t r i a l 

c o u r t ' s d e c i s i o n h e r e . 

" H i s b a r e a l l e g a t i o n t h a t , i f t h e j u r y were t o 
b e l i e v e t h a t he was i n v o l v e d i n one bank r o b b e r y , 
t h e n i t m i g h t a l s o ( i m p r o p e r l y ) be l e d t o b e l i e v e 
f r o m t h a t f a c t a l o n e t h a t he was i n v o l v e d i n t h e 
o t h e r , i s s i m p l y n o t enough. T h i s t y p e o f s p i l l o v e r 
i s s t a n d a r d f a r e whenever c o u n t s i n v o l v i n g d i s c r e t e 
i n c i d e n t s a r e l i n k e d i n a s i n g l e i n d i c t m e n t . We 
have r e p e a t e d l y h e l d t h a t s u c h a g a r d e n v a r i e t y s i d e 
e f f e c t , w i t h o u t more, i s i n s u f f i c i e n t t o r e q u i r e 
s e v e r a n c e . See U n i t e d S t a t e s v. B o y l a n , 898 F.2d 
230, 246 ( 1 s t C i r . ) ( c o l l e c t i n g c a s e s ) , c e r t . 
d e n i e d , 498 U.S. 849, 111 S. C t . 139, 112 L.Ed. 2d 
106 ( 1 9 9 0 ) . M o r e o v e r , t h e c a s e f o r p r e j u d i c e i s 
e s p e c i a l l y weak i n t h i s i n s t a n c e b e c a u s e t h e 
d i s t r i c t c o u r t ' s j u r y i n s t r u c t i o n s d e l i n e a t e d t h e 
s e p a r a t e n e s s o f t h e t h r e e c o u n t s and made i t c l e a r 
t h a t t h e j u r y had t o c o n s i d e r e a c h c h a r g e on i t s own 
m e r i t s . " 

U n i t e d S t a t e s v. T a y l o r , 54 F.3d 967, 974 ( 1 s t C i r . 1 9 9 5 ) . 1 

As was t h e c a s e i n U n i t e d S t a t e s v. T a y l o r , we n o t e , t o o , 

t h a t t h e t r i a l c o u r t h e r e i n s t r u c t e d t h e j u r y t h o r o u g h l y a b o u t 

1Alabama c o u r t s have h e l d t h a t because Alabama's r u l e s 
r e g a r d i n g c o n s o l i d a t i o n and j o i n d e r are v e r y s i m i l a r t o the 
f e d e r a l r u l e s , c o n s i d e r a t i o n of f e d e r a l cases i s p r o p e r i n 
d e t e r m i n i n g whether c o n s o l i d a t i o n was p r o p e r under Alabama's 
p r o c e d u r a l r u l e s . Ex p a r t e H i n t o n , 548 So. 2d a t 566. 
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i t s d u t y t o c o n s i d e r e a c h c a s e s e p a r a t e l y and t o d e t e r m i n e 

w h e t h e r t h e S t a t e had met i t s b u r d e n o f p r o o f b e y o n d a 

r e a s o n a b l e d o u b t . (R. 674-80.) "These i n s t r u c t i o n s ' m i n i m i z e d 

any p o s s i b l e p r e j u d i c e ' f r o m t h e j o i n d e r " o f t h e s e p a r a t e 

c o u n t s . U n i t e d S t a t e s v. M e l e n d e z , 301 F.3d 27, 36 ( 1 s t C i r . 

2 0 0 2 ) , q u o t i n g U n i t e d S t a t e s v. N a t a n e l , 938 F.2d 302, 308 

( 1 s t C i r . 1 9 9 1 ) . 

We f i n d a d d i t i o n a l g u i d a n c e f o r a n a l y s i s o f T a r i q -

Madyun's a s s e r t i o n o f p r e j u d i c e f r o m t h i s C o u r t i n H i n t o n v. 

S t a t e , s u p r a . H i n t o n a r g u e d t h a t t h e t r i a l c o u r t had e r r e d 

when i t c o n s o l i d a t e d two c a p i t a l - m u r d e r c a s e s f o r t r i a l and 

t h e n f a i l e d t o g r a n t h i s m o t i o n t o s e v e r t h e c h a r g e s . The 

C o u r t f i r s t d e t e r m i n e d t h a t t h e c a s e s were p r o p e r l y 

c o n s o l i d a t e d and t h e n c o n s i d e r e d w h e t h e r t h e c o n s o l i d a t i o n was 

so p r e j u d i c i a l as t o d e p r i v e H i n t o n o f a f a i r t r i a l , and i t 

h e l d t h a t no p r e j u d i c e r e s u l t e d t o H i n t o n . The C o u r t s t a t e d : 

"As t h e d e f e n d a n t ' s d e f e n s e t o b o t h c h a r g e s was 
t h e same, i . e . , m i s t a k e n i d e n t i t y , t h e r e was no 
c h a n c e t h a t he c o u l d have become e m b a r r a s s e d o r 
c o n f o u n d e d by p r e s e n t i n g s e p a r a t e d e f e n s e s . 
M o r e o v e r , where, as i n t h e i n s t a n t c a s e , t h e n a t u r e 
o f t h e o f f e n s e s o r o f t h e e v i d e n c e i s n o t o f s u c h a 
c h a r a c t e r o r i s n o t so c o m p l i c a t e d t h a t a j u r y c o u l d 
n o t r e a s o n a b l y be e x p e c t e d t o s e p a r a t e t h e 
i n d i c t m e n t s and t o e v a l u a t e t h e e v i d e n c e p r o p e r l y 
and i n d i v i d u a l l y on e a c h s e p a r a t e c h a r g e , t h e 
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s e v e r a n c e m o t i o n i s due t o be d e n i e d . U n i t e d S t a t e s  
v. H a r r i s , 458 F.2d 670 , 673 ( 5 t h C i r . ) , c e r t .  
d e n i e d , 409 U.S. 888, 93 S. C t . 195, 34 L.Ed. 2d 145 
( 1 9 7 2 ) . N e i t h e r does mere s p e c u l a t i o n t h a t t h e j u r y 
w i l l n o t f o l l o w t h e i n s t r u c t i o n s o f t h e t r i a l c o u r t 
w i t h r e s p e c t t o c o m p a r t m e n t a l i z i n g t h e e v i d e n c e 
j u s t i f y a s e v e r a n c e . U n i t e d S t a t e s v. B o r i s h , 452 
F. Supp. 518, 524 (E.D. Pa. 1 9 7 8 ) . Nor i s s e v e r a n c e 
j u s t i f i e d on t h e g r o u n d s t h a t t h e j u r y w i l l c u m u l a t e 
e v i d e n c e i n t r o d u c e d on a l l c o u n t s u n l e s s p r e j u d i c e 
f l o w i n g f r o m c o n s o l i d a t i o n o f t h e i n d i c t m e n t s i s 
c l e a r l y b e y o n d t h e c u r a t i v e powers o f c a u t i o n a r y 
i n s t r u c t i o n s by t h e t r i a l c o u r t . U n i t e d S t a t e s v.  
Morrow, 537 F.2d 120 , 136 ( 5 t h C i r . 1 9 7 6 ) , c e r t .  
d e n i e d , 430 U.S. 956, 97 S. C t . 1602, 51 L.Ed. 2d 
806 ( 1 9 7 7 ) . 

" I n t h e i n s t a n t c a s e we f i n d t h a t t h e d e f e n d a n t 
has f a i l e d t o d e m o n s t r a t e t h e r e q u i s i t e s p e c i f i c and 
c o m p e l l i n g p r e j u d i c e as a r e s u l t o f t h e j o i n t t r i a l 
o f t h e two i n d i c t m e n t s , e s p e c i a l l y i n l i g h t o f t h e 
f a c t t h a t had t h e s e two c a s e s been t r i e d s e p a r a t e l y , 
i n e a c h t r i a l e v i d e n c e o f t h e o t h e r c h a r g e d c r i m e 
w o u l d have been a d m i s s i b l e u n d e r t h e p l a n , d e s i g n , 
scheme, o r s y s t e m and i d e n t i t y e x c e p t i o n t o t h e 
g e n e r a l e x c l u s i o n a r y r u l e . N i c k s v. S t a t e , 521 So. 
2d 1018, 1025-28 ( A l a . C r . App. 1 9 8 7 ) , a f f ' d , 521 
So. 2d 1035 ( A l a . 1 9 8 8 ) . " 

548 So. 2d a t 555-56. 

As i n H i n t o n v. S t a t e , T a r i q - M a d y u n f a i l e d t o e s t a b l i s h 

t h a t he s u f f e r e d any s p e c i f i c and c o m p e l l i n g p r e j u d i c e , and 

h i s argument t h a t t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n i n 

d e n y i n g t h e m o t i o n t o s e v e r n e c e s s a r i l y f a i l s . T a r i q - M a d y u n 

d e n i e d c o m m i t t i n g any o f t h e r o b b e r i e s , so t h e r e was no c h a n c e 

t h a t he c o u l d have become e m b a r r a s s e d o r c o n f o u n d e d by 
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p r e s e n t i n g s e p a r a t e d e f e n s e s . M o r e o v e r , t h e e v i d e n c e 

p r e s e n t e d -- a l t h o u g h e x t e n s i v e -- was n o t c o m p l i c a t e d , and 

t h e j u r y c o u l d r e a s o n a b l y have been e x p e c t e d t o s e p a r a t e t h e 

e v i d e n c e as t o e a c h r o b b e r y and t o e v a l u a t e t h e e v i d e n c e 

i n d i v i d u a l l y on e a c h c h a r g e . T a r i q - M a d y u n ' s b a r e a l l e g a t i o n 

t h a t t h e S t a t e t r i e d t h e c h a r g e s t o g e t h e r t o o v e r w h e l m t h e 

j u r y and t o c o n v i n c e t h e j u r y t o c o n v i c t h im b a s e d on t h e 

number o f c h a r g e s and n o t t h e e v i d e n c e was s h e e r s p e c u l a t i o n 

and was u n s u p p o r t e d by t h e r e c o r d . See U n i t e d S t a t e s v.  

Saadey, 393 F.3d 669, 679 ( 6 t h C i r . 2 0 0 5 ) ( a l t h o u g h t h e 

a p p e l l a n t a l l u d e d t o t h e c u m u l a t i v e e f f e c t o f t h e e v i d e n c e on 

t h e j u r y , "an u n p r o v e n a s s e r t i o n i s n o t c o m p e l l i n g e v i d e n c e o f 

a c t u a l p r e j u d i c e " ) . T a r i q - M a d y u n has n o t s u s t a i n e d h i s b u r d e n 

t o e s t a b l i s h s p e c i f i c and c o m p e l l i n g p r e j u d i c e r e s u l t i n g f r o m 

t h e t r i a l c o u r t ' s f a i l u r e t o s e v e r t h e c h a r g e s . T h e r e f o r e , 

T a r i q - M a d y u n a l s o has n o t e s t a b l i s h e d t h a t t h e t r i a l c o u r t 

a b u s e d i t s d i s c r e t i o n when i t d e c l i n e d t o s e v e r t h e c a s e s f o r 

t r i a l , and he i s n o t e n t i t l e d t o r e l i e f on h i s c l a i m o f e r r o r . 

"We need n o t d e c i d e w h e t h e r t h e s e c h a r g e s were i m p r o p e r l y 

j o i n e d , b e c a u s e we f i n d no c o m p e l l i n g p r e j u d i c e a r o s e i n any 

e v e n t . " U n i t e d S t a t e s v. Dowd, 451 F.3d 1244, 1249 ( 1 1 t h C i r . 
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2 0 0 6 ) . N o n e t h e l e s s , we n o t e i n a d d i t i o n t o T a r i q - M a d y u n ' s 

f a i l u r e t o e s t a b l i s h s p e c i f i c and c o m p e l l i n g p r e j u d i c e as a 

r e s u l t o f t h e t r i a l c o u r t ' s r u l i n g on t h e m o t i o n t o s e v e r , 

j o i n d e r o f t h e o f f e n s e s i n a s i n g l e i n d i c t m e n t and a 

c o n s o l i d a t e d t r i a l were p r o p e r u n d e r t h e c i r c u m s t a n c e s o f t h i s 

c a s e . The t r i a l c o u r t d e t e r m i n e d , a f t e r c o n s i d e r i n g t h e 

e v i d e n c e and a r g u m e n t s p r e s e n t e d a t t h e h e a r i n g on T a r i q -

Madyun's m o t i o n t o s e v e r , t h a t t h e r o b b e r i e s were o f a s i m i l a r 

c h a r a c t e r , t h a t t h e y were c o n n e c t e d i n t h e i r c o m m i s s i o n , and 

t h a t t h e y were p a r t o f a common scheme o r p l a n . We a g r e e . 

T h i s C o u r t e x a m i n e d t h e p r i n c i p l e s r e g a r d i n g 

c o n s o l i d a t i o n o f c r i m i n a l c a s e s o f a same o r s i m i l a r c h a r a c t e r 

i n H i n t o n v. S t a t e , s u p r a , b e c a u s e t h e t r i a l c o u r t had 

c o n s o l i d a t e d two c a p i t a l - m u r d e r c a s e s i n v o l v i n g n i g h t managers 

a t r e s t a u r a n t s who had been r o b b e d and t h e n m u r d e r e d . The 

C o u r t d e t e r m i n e d t h a t c o n s o l i d a t i o n was p r o p e r b e c a u s e i n b o t h 

c r i m e s t h e n i g h t managers o f f a s t - f o o d r e s t a u r a n t s were r o b b e d 

and t h e n m u r d e r e d . A f t e r t h e managers were f o r c e d i n t o t h e 

c o o l e r s o f t h e r e s t a u r a n t s and s h o t t w i c e i n t h e head w i t h t h e 

same gun, t h e r e s t a u r a n t s were i n g e n e r a l l y t h e same p a r t o f 

B i r m i n g h a m and were n e a r a m a j o r e x p r e s s w a y o r i n t e r s t a t e , 
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b o t h c r i m e s o c c u r r e d when t h e n i g h t managers were a l o n e , t h e 

r o b b e r s o u g h t l a r g e amounts o f c a s h i n t h e s a f e -- l e a v i n g t h e 

v i c t i m s ' w a l l e t s u n t o u c h e d , and t h e r o b b e r l e f t no 

f i n g e r p r i n t s . The C o u r t s t a t e d t h a t i t was o b v i o u s t h a t t h e 

d e f e n d a n t had a common p l a n and t h a t t h e c i r c u m s t a n c e s 

p r e s e n t e d a c l a s s i c c a s e f o r j o i n d e r . The Alabama Supreme 

C o u r t a g r e e d t h a t j o i n d e r o f t h e two c r i m e s had been p r o p e r , 

s t a t i n g : 

" J o i n d e r , and t h u s c o n s o l i d a t i o n , i s a p p r o p r i a t e 
where t h e c r i m e s a r e o f s i m i l a r c h a r a c t e r , m e aning 
n e a r l y c o r r e s p o n d i n g , r e s e m b l i n g i n many r e s p e c t s , 
o r h a v i n g a g e n e r a l l i k e n e s s . U n i t e d S t a t e s v. 
Werner, 620 F.2d 922, 926 (2d C i r . 1 9 8 0 ) . The C o u r t 
o f C r i m i n a l A p p e a l s has r e c e n t l y i n d i c a t e d t h a t t h e 
most i m p o r t a n t c o n s i d e r a t i o n i n d e t e r m i n i n g w h e t h e r 
c r i m e s a r e s i m i l a r i s w h e t h e r one o f f e n s e w o u l d have 
been a d m i s s i b l e i n t h e t r i a l o f t h e o t h e r . 
N i c k e r s o n v. S t a t e , 523 So. 2d 504 , 50 6-07 ( A l a . 
C r i m . App. 1987) ( r e l y i n g on W r i g h t , F e d e r a l  
P r a c t i c e and P r o c e d u r e , C r i m i n a l 2d, § 143 ( 1 9 8 2 ) ) . 
These c r i m e s had many common e l e m e n t s and were 
a l m o s t i d e n t i c a l i n d e t a i l ; e v i d e n c e o f e a c h one 
w o u l d have been a d m i s s i b l e i n t h e t r i a l o f e a c h o f 
t h e o t h e r s t o e s t a b l i s h i d e n t i t y . The i d e n t i t y 
e x c e p t i o n t o t h e g e n e r a l c o l l a t e r a l c r i m e 
e x c l u s i o n a r y r u l e a p p l i e s where 'the c i r c u m s t a n c e s 
o f t h e c h a r g e d and n o n c h a r g e d c r i m e e x h i b i t s u c h a 
g r e a t d e g r e e o f s i m i l a r i t y t h a t anyone v i e w i n g t h e 
two o f f e n s e s w o u l d n a t u r a l l y assume them t o have 
been c o m m i t t e d by t h e same p e r s o n . ' B r e w e r v.  
S t a t e , 440 So. 2d 1155, 1161 ( A l a . C r i m . A p p . ) , 
c e r t . d e n i e d , 440 So. 2d 1155 ( A l a . 1 9 8 3 ) . The o n l y 
r e a l d i f f e r e n c e b e tween t h e two c h a r g e d c r i m e s and 
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[ a t h i r d ] r o b b e r y was t h a t t h e v i c t i m i n t h e [ t h i r d 
r o b b e r y ] c a s e s u r v i v e d . " 

Ex p a r t e H i n t o n , 548 So. 2d a t 566. See a l s o U n i t e d S t a t e s v. 

T a y l o r , 54 F.3d a t 973 ("In d e t e r m i n i n g w h e t h e r c o u n t s a r e 

p r o p e r l y c o m b i n e d f o r t r i a l , we h i s t o r i c a l l y have c o n s i d e r e d 

w h e t h e r t h e c h a r g e s a r e l a i d u n d e r t h e same s t a t u t e , w h e t h e r 

t h e y i n v o l v e s i m i l a r v i c t i m s , l o c a t i o n s , o r modes o f 

o p e r a t i o n , and t h e t i m e frame i n w h i c h t h e c h a r g e d c o n d u c t 

o c c u r r e d . " ) , and U n i t e d S t a t e s v. B o u l a n g e r , 444 F.3d 76, 87 

( 1 s t C i r . 2 0 0 6 ) ( " J o i n d e r i s p r o p e r i f t h e o f f e n s e s c h a r g e d 

' a r e o f t h e same o r s i m i l a r c h a r a c t e r , o r a r e b a s e d on t h e 

same a c t o r t r a n s a c t i o n , o r a r e c o n n e c t e d w i t h o r c o n s t i t u t e 

p a r t s o f a common scheme o r p l a n . ' Fed. R. C r i m . P. 8 ( a ) . We 

have c o n s t r u e d t h i s r u l e g e n e r o u s l y i n f a v o r o f j o i n d e r . 

[ U n i t e d S t a t e s v.] M e l e n d e z , 301 F.3d [27,] 35 [ ( 1 s t C i r . 

2 0 0 2 ) ] . F u r t h e r , ' " [ s ] i m i l a r " does n o t mean " i d e n t i c a l , " and 

we a s s e s s s i m i l a r i t y i n t e r m s o f how t h e government saw i t s 

c a s e a t t h e t i m e o f i n d i c t m e n t . ' I d . ( c i t i n g U n i t e d S t a t e s v. 

E d g a r , 82 F.3d 499, 503 ( 1 s t C i r . 1 9 9 6 ) ) . " ) . 

R e l e v a n t t o o u r c o n c l u s i o n t h a t t h e r o b b e r i e s were 

p r o p e r l y c o n s o l i d a t e d i s t h e c o n s i d e r a t i o n o f w h e t h e r e v i d e n c e 

o f e a c h o f f e n s e w o u l d have been a d m i s s i b l e i n t h e t r i a l f o r 
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t h e o t h e r o f f e n s e s , i f t h e c h a r g e s had been t r i e d s e p a r a t e l y . 

E.g., L e w i s v. S t a t e , 889 So. 2d 623 ( A l a . C r i m . App. 2 0 0 3 ) . 

T h i s C o u r t i n L e w i s s e t f o r t h t h e e s t a b l i s h e d p r i n c i p l e s 

r e g a r d i n g a d m i s s i o n o f o t h e r "bad a c t " e v i d e n c e : 

"'On t h e t r i a l f o r t h e a l l e g e d 
c o m m i s s i o n o f a p a r t i c u l a r c r i m e , e v i d e n c e 
o f t h e a c c u s e d ' s h a v i n g c o m m i t t e d a n o t h e r 
a c t o r c r i m e i s n o t a d m i s s i b l e i f t h e o n l y 
p r o b a t i v e f u n c t i o n o f s u c h e v i d e n c e i s t o 
p r o v e bad c h a r a c t e r and t h e a c c u s e d ' s 
c o n f o r m i t y t h e r e w i t h . T h i s i s a g e n e r a l 
e x c l u s i o n a r y r u l e w h i c h p r e v e n t s t h e 
i n t r o d u c t i o n o f p r i o r a c t s o r c r i m e s f o r 
t h e s o l e p u r p o s e o f s u g g e s t i n g t h a t t h e 
a c c u s e d i s more l i k e l y t o be g u i l t y o f t h e 
c r i m e i n q u e s t i o n . T h i s r u l e i s g e n e r a l l y 
a p p l i c a b l e w h e t h e r t h e o t h e r c r i m e o r a c t 
was c o m m i t t e d b e f o r e o r a f t e r t h e one f o r 
w h i c h t h e d e f e n d a n t i s p r e s e n t l y b e i n g 
t r i e d 

"'The f o r e g o i n g e x c l u s i o n a r y r u l e does 
n o t work t o e x c l u d e e v i d e n c e o f a l l c r i m e s 
o r a c t s , o n l y s u c h as a r e o f f e r e d t o show 
t h e d e f e n d a n t ' s bad c h a r a c t e r and 
c o n f o r m i t y t h e r e w i t h on t h e o c c a s i o n o f t h e 
n o w - c h a r g e d c r i m e . I f t h e d e f e n d a n t ' s 
c o m m i s s i o n o f a n o t h e r c r i m e o r m i s d e e d i s 
r e l e v a n t f o r some o t h e r m a t e r i a l p u r p o s e i n 
t h e c a s e t h e n i t may be a d m i t t e d . ' 

"C. Gamble, M c E l r o y ' s Alabama E v i d e n c e § 69.01(1) 
( 5 t h ed. 1996) ( f o o t n o t e s o m i t t e d ) . The o t h e r 
p u r p o s e s f o r w h i c h c o l l a t e r a l - c r i m e s e v i d e n c e may be 
a d m i s s i b l e , i . e . , t h e e x c e p t i o n s t o t h e e x c l u s i o n a r y 
r u l e , i n c l u d e : 
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" ' " ( 1 ) R e l e v a n c y t o p r o v e p h y s i c a l 
c a p a c i t y , s k i l l , o r means t o commit t h e 
n o w - c h a r g e d c r i m e ; (2) p a r t o f t h e r e s  
g e s t a e o r p a r t o f a c o n t i n u o u s t r a n s a c t i o n ; 
(3) r e l e v a n c y t o p r o v e s c i e n t e r o r g u i l t y 
k n o w l e d g e ; (4) r e l e v a n c y t o p r o v e c r i m i n a l 
i n t e n t ; (5) r e l e v a n c y t o p r o v e p l a n , 
d e s i g n , scheme, o r s y s t e m ; (6) r e l e v a n c y t o 
p r o v e m o t i v e ; (7) r e l e v a n c y t o p r o v e 
i d e n t i t y ; (8) r e l e v a n c y t o r e b u t s p e c i a l 
d e f e n s e s ; and (9) r e l e v a n c y i n v a r i o u s 
p a r t i c u l a r c r i m e s . " ' 

" N i c k s v. S t a t e , 521 So. 2d 1018, 1026 ( A l a . C r i m . 
App. 1 9 8 7 ) , a f f ' d , 521 So. 2d 1035 ( A l a . ) , c e r t . 
d e n i e d , 487 U.S. 1241, 108 S. C t . 2916, 101 L.Ed. 2d 
948 ( 1 9 8 8 ) , q u o t i n g N e l s o n v. S t a t e , 511 So. 2d 225, 
233 ( A l a . C r i m . App. 1 9 8 6 ) , a f f ' d , 511 So. 2d 248 
( A l a . 1 9 8 7 ) , c e r t . d e n i e d , 486 U.S. 1017, 108 S. C t . 
1755, 100 L.Ed. 2d 217 ( 1 9 8 8 ) . These e x c e p t i o n s do 
n o t a p p l y u n l e s s ' t h e r e i s a r e a l and open i s s u e as 
t o one o r more o f t h o s e " o t h e r p u r p o s e s . " ' Bowden  
v. S t a t e , 538 So. 2d 1226, 1227 ( A l a . 1 9 8 8 ) . 
F u r t h e r m o r e , t h e common p l a n , scheme, o r d e s i g n 
e x c e p t i o n i s ' e s s e n t i a l l y c o e x t e n s i v e w i t h t h e 
i d e n t i t y e x c e p t i o n , ' Ex p a r t e D a r b y , 516 So. 2d 786, 
789 ( A l a . 1 9 8 7 ) , and ' a p p l i e s o n l y when i d e n t i t y i s 
a c t u a l l y a t i s s u e . ' C a m p b e l l v. S t a t e , 718 So. 2d 
123, 128-29 ( A l a . C r i m . App. 1 9 9 7 ) , c e r t . d e n i e d , 
525 U.S. 1006, 119 S. C t . 522, 142 L.Ed. 2d 433 
( 1 9 9 8 ) . " 

L e w i s , 889 So. 2d a t 661. 

C l e a r l y , t h e s i x o f f e n s e s were o f t h e same o r s i m i l a r 

c h a r a c t e r -- t h e y a l l i n v o l v e d f i r s t - d e g r e e r o b b e r i e s o f 

r e s t a u r a n t s l o c a t e d i n t h e same r e g i o n o f t h e c i t y , and t h e y 

o c c u r r e d w i t h i n a two-month p e r i o d . F u r t h e r m o r e , t h e e v i d e n c e 
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i n d i c a t e d t h a t t h e r o b b e r i e s were c o n n e c t e d and were p a r t o f 

a common scheme o r p l a n . 

The t a c t i c s , o r modus o p e r a n d i , e m p l o y e d by t h e r o b b e r i n 

e a c h c a s e were p e c u l i a r l y d i s t i n c t i v e and s i m i l a r i n t h a t t h e 

r o b b e r t a r g e t e d r e s t a u r a n t s i n t h e same a r e a o f D e c a t u r and a t 

o p e n i n g o r c l o s i n g t i m e when t h e e m p l o y e e s were b u s y w i t h 

t a s k s r e l a t e d t o o p e n i n g and c l o s i n g , and when few o r no 

c u s t o m e r s were p r e s e n t . The r o b b e r i n e a c h c a s e u s e d a d a r k 

-- e i t h e r a b l a c k o r d a r k b l u e -- s e m i a u t o m a t i c handgun t o 

f o r c e a s i n g l e e mployee t o t u r n o v e r t h e r e s t a u r a n t ' s c a s h 

r e c e i p t s , and he w a l k e d away f r o m e a c h c r i m e s c e n e . No 

f i n g e r p r i n t s were l e f t a t any o f t h e c r i m e s c e n e s . The r o b b e r 

-- i n e a c h c a s e d e s c r i b e d by w i t n e s s e s as a b l a c k male -- wore 

d a r k c l o t h i n g and c o n c e a l e d h i s f a c e w i t h some s o r t o f a mask, 

a h a t p u l l e d down t o h i s e y e s , o r a bandanna. The w i t n e s s e s 

i n f i v e o f t h e r e s t a u r a n t s a l s o d e s c r i b e d t h e r o b b e r as 

w e a r i n g g l o v e s -- most o f t e n p l a s t i c g l o v e s , and t h e y s a i d he 

b r o u g h t a p i l l o w c a s e o r bag w i t h h im and t h a t he p u t t h e money 

i n t o t h e bag b e f o r e he w a l k e d away. 

F o r a t l e a s t p a r t o f t h e t i m e d u r i n g w h i c h t h e r o b b e r i e s 

t o o k p l a c e , T a r i q - M a d y u n l i v e d w i t h one o f h i s g i r l f r i e n d s , 
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W h y k i e a Cohn, i n t h e a r e a where t h e r o b b e r i e s o c c u r r e d . 

T e s t i m o n y a t t r i a l e s t a b l i s h e d t h a t T a r i q - M a d y u n had t o l d h i s 

o t h e r g i r l f r i e n d , T i f f a n y S l a u g h t e r , t h a t he had r o b b e d t h e 

Mc D o n a l d ' s f a s t - f o o d r e s t a u r a n t i n D e c a t u r and he showed h e r 

money t h a t he s a i d he had t a k e n d u r i n g t h e r o b b e r y . S l a u g h t e r 

t e s t i f i e d t h a t she had se e n h im p u t on a t u r t l e n e c k s h i r t and 

a w i g on t h e day o f t h e r o b b e r y ; T a r i q - M a d y u n t o l d h e r t h a t he 

had worn t h e w i g d u r i n g t h e r o b b e r y and he had p u l l e d t h e 

t u r t l e n e c k up t o h i d e h i s f a c e . He t o l d h e r he was " h i t t i n g 

t h e i r a s s e s i n D e c a t u r , " m eaning t h a t he was c o m m i t t i n g 

r o b b e r i e s . 

Items o f e v i d e n c e c o n s i s t e n t w i t h i t e m s d e s c r i b e d by t h e 

w i t n e s s e s , i n c l u d i n g a s e m i a u t o m a t i c weapon, p i l l o w c a s e s , 

b l a c k c l o t h i n g , and g l o v e s -- i n c l u d i n g v i n y l o r l a t e x g l o v e s 

-- were r e c o v e r e d i n t h e v e h i c l e T a r i q - M a d y u n was d r i v i n g when 

he was s t o p p e d by p o l i c e . The s o l e s o f a p a i r o f shoes 

r e c o v e r e d f r o m t h e c a r ma t c h e d t h e shoe p r i n t s f r o m one o f t h e 

r o b b e r i e s . O t h e r i t e m s o f e v i d e n c e c o n s i s t e n t w i t h t h a t 

r e p o r t e d by t h e c r i m e - s c e n e w i t n e s s e s -- i n c l u d i n g b l a c k 

c l o t h i n g , g l o v e s , and a w i g -- were f o u n d i n s i d e a d u m p s t e r 

a f t e r T i f f a n y S l a u g h t e r t o l d p o l i c e she had d i s c a r d e d t h e 
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i t e m s T a r i q - M a d y u n had worn on t h e day o f t h e r o b b e r y o f t h e 

McD o n a l d ' s f a s t - f o o d r e s t a u r a n t . 

W h y k i e a Cohn t e s t i f i e d t h a t T a r i q - M a d y u n had t o l d h e r 

t h a t he had r o b b e d f i v e r e s t a u r a n t s i n D e c a t u r and t o l d h e r 

w h i c h r e s t a u r a n t s . She t e s t i f i e d t h a t he t o l d h e r t h a t he 

w a l k e d t o and f r o m t h e r e s t a u r a n t s and t h a t he u s e d a b l a c k 

gun d u r i n g t h e r o b b e r i e s . 

The t r i a l c o u r t c o r r e c t l y d e t e r m i n e d t h a t t h e r o b b e r i e s 

were c o n n e c t e d and were p a r t o f a common p l a n o r scheme t o 

commit r o b b e r i e s o f r e s t a u r a n t s i n t h e B e l t l i n e a r e a w h i l e t h e 

em p l o y e e s were d i s t r a c t e d w i t h d u t i e s a s s o c i a t e d w i t h o p e n i n g 

o r c l o s i n g t h e r e s t a u r a n t , t o subdue t h e e m p l o y e e s w i t h a 

s e m i a u t o m a t i c weapon, t o q u i c k l y o b t a i n t h e money by f o r c i n g 

one e mployee t o p r o v i d e t h e r e c e i p t s , t o l e a v e no f i n g e r p r i n t s 

o r o t h e r means o f i d e n t i f i c a t i o n , and t o w a l k away i n t h e 

d a r k . These k i n d s o f s i m i l a r i t i e s have been f o u n d t o 

c o n s t i t u t e a common p l a n o r scheme. See, e.g., H i n t o n v.  

S t a t e , s u p r a ; G a g l i a r d i v. S t a t e , 695 So. 2d 206 ( A l a . C r i m . 

App. 1 9 9 6 ) ( t w o r o b b e r i e s were o f a s i m i l a r c h a r a c t e r and were 

p a r t o f a common p l a n b e c a u s e on two c o n s e c u t i v e n i g h t s , a man 

e n t e r e d " a l l - n i g h t " b u s i n e s s e s t h a t were i n c l o s e p r o x i m i t y t o 
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one a n o t h e r a t a p p r o x i m a t e l y 4:30 a.m. t o 5:00 a.m., showed 

t h e c l e r k t h e b u t t o f a gun b e n e a t h h i s j a c k e t t o i n t i m i d a t e 

t h e c l e r k , t o o k money, and t h e n s l o w l y w a l k e d a way). 

F u r t h e r m o r e , e a c h c r i m e w o u l d have been a d m i s s i b l e i n t h e 

t r i a l o f t h e o t h e r u n d e r t h e i d e n t i t y e x c e p t i o n t o t h e 

e x c l u s i o n a r y r u l e . R u l e 4 0 4 ( b ) , A l a . R. C r i m . P. I n 

G a g l i a r d i v. S t a t e , 695 So. 2d a t 208, t h e C o u r t c o n c l u d e d 

t h a t e v i d e n c e o f one r o b b e r y w o u l d have been a d m i s s i b l e i n a 

t r i a l o f t h e s e c o n d r o b b e r y and e x p l a i n e d : 

" T h i s e x c e p t i o n t o t h e ' " g e n e r a l e x c l u s i o n a r y r u l e 
o n l y becomes a p p l i c a b l e when t h e i d e n t i t y o f t h e 
p e r s o n who c o m m i t t e d t h e n o w - c h a r g e d c r i m e i s i n 
i s s u e . " ' Thomas v. S t a t e , 409 So. 2d 955, 957 ( A l a . 
Cr . App. 1 9 8 1 ) , q u o t i n g C. Gamble, M c E l r o y ' s Alabama  
E v i d e n c e , S e c t i o n 69.01(8) ( 4 t h Ed. 1 9 9 1 ) . D u r i n g 
c r o s s - e x a m i n a t i o n o f s e v e r a l s t a t e w i t n e s s e s , 
d e f e n s e c o u n s e l p l a c e d t h e a p p e l l a n t ' s i d e n t i t y i n 
i s s u e by q u e s t i o n i n g t h o s e w i t n e s s e s as t o p o s s i b l e 
m i s t a k e n i d e n t i t y , s p e c i f i c a l l y r e g a r d i n g t h e 
c l o t h e s t h a t t h e a p p e l l a n t was w e a r i n g and h i s 
o v e r a l l a p p e a r a n c e . B a s e d on Thomas and N i c k e r s o n 
[v. S t a t e , 523 So. 2d 504 ( A l a . C r i m . App. 1 9 8 7 ) ] , 
e v i d e n c e o f e a c h o f t h e s e c r i m e s w o u l d be a d m i s s i b l e 
i n t h e t r i a l o f t h e o t h e r ; t h e r e f o r e , we h o l d t h a t 
t h e t r i a l c o u r t d i d n o t e r r i n c o n s o l i d a t i n g t h e two 
r o b b e r y c h a r g e s . " 

The same can be s a i d f o r t h i s c a s e . D e f e n s e c o u n s e l 

c r o s s - e x a m i n e d t h e w i t n e s s e s and c h a l l e n g e d t h e i r o b s e r v a t i o n s 

and d e s c r i p t i o n s o f t h e r o b b e r , and T a r i q - M a d y u n ' s i d e n t i t y 
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was a r e a l i s s u e i n t h e c a s e . F u r t h e r m o r e , as n o t e d i n t h e 

d i s c u s s i o n a b ove, t h e o f f e n s e s were c o m m i t t e d i n a n o v e l o r 

p e c u l i a r manner. The c o l l a t e r a l - a c t e v i d e n c e w o u l d have been 

a d m i s s i b l e i n s e p a r a t e t r i a l s u n d e r t h e i d e n t i t y e x c e p t i o n t o 

t h e e x c l u s i o n a r y r u l e . 

I n summary, T a r i q - M a d y u n f a i l e d t o s u s t a i n h i s b u r d e n o f 

p r o v i n g t h a t t h e t r i a l c o u r t ' s d e n i a l o f h i s m o t i o n t o s e v e r 

r e s u l t e d i n s p e c i f i c and c o m p e l l i n g p r e j u d i c e t h a t r e s u l t e d i n 

an u n f a i r t r i a l . M o r e o v e r , he w o u l d n o t have been a b l e t o 

p r o v e s u c h p r e j u d i c e b e c a u s e c o n s o l i d a t i o n o f t h e r o b b e r i e s 

f o r t r i a l was p r o p e r . T h e r e f o r e , T a r i q - M a d y u n i s n o t e n t i t l e d 

t o any r e l i e f on t h i s c l a i m o f e r r o r . 

I I . 

T a r i q - M a d y u n n e x t a r g u e s t h a t e v i d e n c e o f a c o l l a t e r a l 

c r i m e , t h e r o b b e r y o f a H a r d e e ' s f a s t - f o o d r e s t a u r a n t i n 

M a d i s o n , s h o u l d n o t have been a d m i t t e d b e c a u s e , he s a y s , " t h e 

r o b b e r y i n M a d i s o n was n o t s i m i l a r enough t o t h e c r i m e s i n 

D e c a t u r . " ( T a r i q - M a d y u n ' s b r i e f , a t p. 15.) As b e s t we can 

u n d e r s t a n d , T a r i q - M a d y u n i s a r g u i n g t h a t t h e e v i d e n c e was n o t 

a d m i s s i b l e u n d e r t h e i d e n t i t y e x c e p t i o n t o R u l e 4 0 4 ( b ) , A l a . 
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R. C r i m . P., b e c a u s e i t was n o t s u f f i c i e n t l y s i m i l a r t o t h e 

c h a r g e d c r i m e s . 

"The q u e s t i o n o f a d m i s s i b i l i t y o f e v i d e n c e i s g e n e r a l l y 

l e f t t o t h e d i s c r e t i o n o f t h e t r i a l c o u r t , and t h e t r i a l 

c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n w i l l n o t be r e v e r s e d 

e x c e p t upon a c l e a r s h o w i n g o f abuse o f d i s c r e t i o n . " Ex p a r t e  

L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 2 0 0 0 ) . The r u l e a p p l i e s 

t o t h e a d m i s s i o n o f c o l l a t e r a l - a c t s e v i d e n c e . See D a v i s v.  

S t a t e , 740 So. 2d 1115, 1130 ( A l a . C r i m . App. 1998 ). T h i s 

i s s u e i s g o v e r n e d by a p p l i c a t i o n o f t h e p r i n c i p l e s s e t f o r t h 

i n P a r t I o f t h i s o p i n i o n , e s p e c i a l l y L e w i s v. S t a t e , 889 So. 

2d 623 ( A l a . C r i m . App. 2 0 0 3 ) , and G a g l i a r d i v. S t a t e , 695 So. 

2d 206 ( A l a . C r i m . App. 1 9 9 6 ) . B r i e f l y s t a t e d , we must 

d e t e r m i n e w h e t h e r t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n when 

i t d e t e r m i n e d t h a t e v i d e n c e o f t h e c o l l a t e r a l a c t -- t h e 

r o b b e r y o f t h e M a d i s o n H a r d e e ' s f a s t - f o o d r e s t a u r a n t -- was 

a d m i s s i b l e as an e x c e p t i o n t o t h e g e n e r a l e x c l u s i o n a r y r u l e , 

p a r t i c u l a r l y t o show i d e n t i t y o r common p l a n , d e s i g n , o r 

scheme. We h o l d t h a t t h e t r i a l c o u r t d i d n o t abuse i t s 

d i s c r e t i o n . 
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The p r o s e c u t o r p r e s e n t e d t h e t e s t i m o n y o f K e v i n S h a r p , 

t h e g e n e r a l manager o f t h e H a r d e e ' s f a s t - f o o d r e s t a u r a n t on 

M a d i s o n B o u l e v a r d i n M a d i s o n when i t was r o b b e d i n O c t o b e r 

2005. S h a r p t e s t i f i e d t h a t t h e r e s t a u r a n t was l o c a t e d n e a r 

I n t e r s t a t e 565. He s t a t e d t h a t t h e r e s t a u r a n t opened a t 4:00 

a.m. and t h a t on t h e m o r n i n g o f t h e r o b b e r y , b e tween 5:00 and 

5:30 a.m., he was i n t h e o f f i c e c h a n g i n g t h e s t o r e ' s 

v i d e o t a p e . S h a r p s a i d he h e a r d two e m p l o y e e s s c r e a m , and he 

l o o k e d o u t t h e o f f i c e d o o r and saw a b l a c k man w e a r i n g a l l -

b l a c k c l o t h i n g and c a r r y i n g a b l a c k s e m i a u t o m a t i c weapon i n 

t h e r e s t a u r a n t . The r o b b e r was w e a r i n g a f l e e c e j a c k e t w i t h 

t h e c o l l a r z i p p e d up o v e r h i s mouth and n o s e , and he was 

w e a r i n g a b l a c k t o b o g g a n cap p u l l e d down so o n l y h i s eyes were 

v i s i b l e . The r o b b e r was w e a r i n g l a t e x s u r g i c a l o r f o o d -

p r e p a r a t i o n g l o v e s . The r o b b e r t o l d S h a r p t o g e t t h e money 

f r o m t h e s a f e , and he f o l l o w e d S h a r p t o t h e s a f e a t t h e f r o n t 

o f t h e s t o r e . The r o b b e r p o i n t e d t h e gun a t Sharp as t h e y 

w a l k e d . When Sh a r p opened t h e s a f e , t h e r o b b e r t o l d h i m t o 

p u t t h e money i n t o t h e bag he had b r o u g h t w i t h him. S h a r p 

d e s c r i b e d t h e bag as a c l o t h b a g , b u t i t was n o t a p i l l o w c a s e , 

he s a i d . S h a r p p l a c e d t h e money i n t h e bag and, w i t h o u t 
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s a y i n g a n y t h i n g e l s e , t h e r o b b e r w a l k e d t o t h e s i d e d o o r and 

l e f t t h e r e s t a u r a n t . S h a r p t e s t i f i e d t h a t he w a l k e d t o t h e 

f r o n t d o o r and l o o k e d o u t ; a l l o f h i s e m p l o y e e s were n e x t - d o o r 

a t a McDo n a l d ' s f a s t - f o o d r e s t a u r a n t and t h e y c a l l e d t o him, 

so he r a n o v e r t o them. S h a r p s a i d t h a t as he went t o t h e 

M c D o n a l d ' s , he saw t h e r o b b e r r u n n i n g b e h i n d t h e b u i l d i n g and 

t o w a r d t h e i n t e r s t a t e . 

A f t e r c o n s i d e r i n g S h a r p ' s t e s t i m o n y , t h e t r i a l c o u r t 

s t a t e d , i n r e l e v a n t p a r t : 

" I ' v e l i s t e n e d t o what he has t e s t i f i e d t o a b o u t 
t h i s i n c i d e n t i n M a d i s o n , and when you l o o k a t t h i s 
i n t e r m s o f w h e t h e r o r n o t t h e s e l o o k t o be 
s i g n a t u r e t y p e o f f e n s e s , w h e t h e r t h e y ' r e p e c u l i a r , 
t h e y ' r e u n i q u e o r d i f f e r e n t -- I mean o r s i m i l a r i n 
many ways, c o n s i d e r t h i s : E v e r y one o f them i n v o l v e d 
a f o o d s e r v i c e b u s i n e s s . E v e r y one o f t h o s e 
b u s i n e s s e s were l o c a t e d -- w e l l , s i x o f them, when 
you t h i n k o f D e c a t u r , t h e y were a l l l o c a t e d w i t h i n 
p r o b a b l y f i v e m i l e s max i n c o n s i d e r i n g t h e one o u t 
a t P r i c e v i l l e . The one i n M a d i s o n w o u l d be l e s s 
t h a n 20 m i l e s away. E v e r y i n c i d e n t o c c u r r e d i n t h e 
e a r l y m o r n i n g h o u r s a r o u n d when t h e r e s t a u r a n t was 
o p e n i n g o r i n t h e l a t e n i g h t h o u r s a f t e r c l o s i n g . 
E v e r y one o f them i n v o l v e d -- has been d e s c r i b e d as 
b e i n g p e r p e t r a t e d by a b l a c k male who was a l o n e w i t h 
no a c c o m p l i c e o r no s u p p o r t . E v e r y one o f them were 
d i r e c t e d -- o r t h e r o b b e r was d i r e c t e d -- o r 
d i r e c t e d t h e e m p l o y e e s t o an o f f i c e o r t o a s a f e , 
t r y i n g t o g e t money o u t o f t h e s a f e o r an o f f i c e . 
A l l b u t i n one i n s t a n c e t h e r o b b e r had on a l l b l a c k 
o r a l l d a r k c l o t h i n g . I n e v e r y i n s t a n c e t h e r o b b e r 
b r o u g h t a bag f o r c a r r y i n g away t h e money. I n e v e r y 
i n s t a n c e i t i n v o l v e d a b l a c k handgun t h a t was n o t a 
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r e v o l v e r . T h e r e may be o t h e r t h i n g s t h a t I have 
m i s s e d , b u t t h o s e have j u s t come o f f t h e t o p . 

" I f t h a t ' s n o t s i g n a t u r e , I d o n ' t know what i s . 
And I'm s a t i s f i e d t h a t u n d e r t h e c i r c u m s t a n c e s , t h e 
t e s t i m o n y as t o what o c c u r r e d a t t h e -- a l l e g e d l y 
o c c u r r e d a t t h e H a r d e e ' s i n M a d i s o n w i l l be a d m i t t e d 
i n t h e t r i a l o f t h i s c a s e . " 

(R. 351-52.) 

" [ E ] v i d e n c e o f a p r i o r c r i m e i s a d m i s s i b l e o n l y when t h e 

c i r c u m s t a n c e s s u r r o u n d i n g t h e p r i o r c r i m e and t h o s e 

s u r r o u n d i n g t h e p r e s e n t l y c h a r g e d c r i m e ' e x h i b i t s u c h a g r e a t 

d e g r e e o f s i m i l a r i t y t h a t anyone v i e w i n g t h e two o f f e n s e s 

w o u l d n a t u r a l l y assume them t o have been c o m m i t t e d by t h e same 

p e r s o n . ' " Ex p a r t e A r t h u r , 472 So. 2d 665, 668 ( A l a . 1 9 8 5 ) , 

q u o t i n g B r e w e r v. S t a t e , 440 So. 2d 1155, 1161 ( A l a . C r i m . 

App. 1 9 8 3 ) . The common c h a r a c t e r i s t i c s o f t h e M a d i s o n 

H a r d e e ' s r o b b e r y and t h e c h a r a c t e r i s t i c s o f t h e r o b b e r i e s f o r 

w h i c h T a r i q - M a d y u n was b e i n g t r i e d were, as n o t e d by t h e t r i a l 

c o u r t , u n i q u e and e x h i b i t e d a d e g r e e o f s i m i l a r i t y . I n 

a d d i t i o n t o a l l t h e c h a r a c t e r i s t i c s t h e t r i a l c o u r t d i s c u s s e d , 

we n o t e t h a t i n e a c h c a s e t h e r o b b e r l e f t no f i n g e r p r i n t s and 

t h a t he l e f t e a c h r e s t a u r a n t on f o o t . The s i m i l a r i t i e s 

b e t w een t h e c h a r g e d c r i m e s and t h e c o l l a t e r a l c r i m e were so 
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s u b s t a n t i a l t h a t t h e y c o u l d be s a i d t o be t h e work o f t h e same 

p e r s o n and c o u l d be s a i d t o be p a r t o f a common p l a n o r 

scheme. See I r v i n v. S t a t e , 940 So. 2d 331 ( A l a . C r i m . App. 

2 0 0 5 ) ; Bighames v. S t a t e , 440 So. 2d 1231 ( A l a . C r i m . App. 

1 9 8 3 ) ( u p h o l d i n g a p p l i c a t i o n o f i d e n t i t y e x c e p t i o n t o a d m i s s i o n 

o f s i m i l a r c o l l a t e r a l c r i m e s ) . 

T h e r e f o r e , T a r i q - M a d y u n ' s c l a i m t h a t t h e r o b b e r y o f t h e 

M a d i s o n H a r d e e ' s f a s t - f o o d r e s t a u r a n t was n o t s i m i l a r t o t h e 

c h a r g e d c r i m e s i s n o t w e l l t a k e n . We h o l d t h a t t h e t r i a l 

c o u r t d i d n o t abuse i t s c o n s i d e r a b l e d i s c r e t i o n when i t 

a l l o w e d S h a r p t o t e s t i f y a b o u t t h e M a d i s o n r o b b e r y . We a r e 

aware t h a t , t o be a d m i s s i b l e , c o l l a t e r a l - a c t e v i d e n c e must be 

r e l e v a n t and r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s c a s e and i t s 

p r o b a t i v e v a l u e must o u t w e i g h i t s p r e j u d i c i a l e f f e c t . E.g., 

I r v i n v. S t a t e , 940 So. 2d 331 ( A l a . C r i m . App. 2 0 0 5 ) . 

However, T a r i q - M a d y u n does n o t a r g u e on a p p e a l t h a t t h e 

c o l l a t e r a l - a c t e v i d e n c e was i r r e l e v a n t , t h a t i t was n o t 

r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s c a s e , o r t h a t i t was 

u n d u l y and u n f a i r l y p r e j u d i c i a l -- o n l y t h a t i t was d i s s i m i l a r 

t o t h e c h a r g e d c r i m e s . B e c a u s e T a r i q - M a d y u n does n o t r a i s e 

t h e s e a d d i t i o n a l c l a i m s on a p p e a l , t h e y w i l l n o t be d i s c u s s e d . 
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We n o t e , however, t h a t t h e e v i d e n c e o f t h e c o l l a t e r a l r o b b e r y 

was r e l e v a n t and r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s c a s e , and 

i t s p r o b a t i v e v a l u e o u t w e i g h e d i t s p r e j u d i c i a l e f f e c t . 

F o r t h e f o r e g o i n g r e a s o n s , T a r i q - M a d y u n i s n o t e n t i t l e d 

t o r e l i e f on t h i s c l a i m o f e r r o r . 

I I I . 

T a r i q - M a d y u n n e x t a r g u e s t h a t p o l i c e o f f i c e r s i l l e g a l l y 

s t o p p e d h i s v e h i c l e f o r an a l l e g e d t r a f f i c v i o l a t i o n . He 

c l a i m s t h a t t h e i t e m s r e c o v e r e d i n t h e s u b s e q u e n t c o n s e n s u a l 

s e a r c h o f t h e v e h i c l e s h o u l d have been s u p p r e s s e d as f r u i t o f 

t h e p o i s o n o u s t r e e . S p e c i f i c a l l y , he a r g u e s t h a t t r a f f i c s t o p 

f o r a s e a t b e l t v i o l a t i o n was i l l e g a l b e c a u s e , he s a y s , t h e 

f a c t t h a t t h e s h o u l d e r s t r a p was t u c k e d u n d e r h i s arm, and he 

was n o t , t h e r e f o r e , i n v i o l a t i o n o f t h e s e a t b e l t l a w . § 32-

5B-4A, A l a . Code 1975. 

T a r i q - M a d y u n r a i s e d t h i s o b j e c t i o n i n t h e t r i a l c o u r t , 

b u t o n l y a f t e r O f f i c e r C h r i s M o f f e t t t e s t i f i e d r e p e a t e d l y -¬

i n c l u d i n g d u r i n g d e f e n s e c r o s s - e x a m i n a t i o n -- t h a t he had 

i n i t i a t e d a t r a f f i c s t o p o f T a r i q - M a d y u n ' s v e h i c l e b e c a u s e he 

o b s e r v e d t h a t T a r i q - M a d y u n ' s s e a t b e l t was t u c k e d u n d e r h i s arm 

and was, t h e r e f o r e , i m p r o p e r l y f a s t e n e d , and a f t e r he 
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t e s t i f i e d t h a t T a r i q - M a d y u n had c o n s e n t e d t o a s e a r c h o f h i s 

v e h i c l e and, i n f a c t , a f t e r he t e s t i f i e d t h a t t h e v e h i c l e had 

been s e a r c h e d . (R. 438-39, 442-43, 446-47, 450-52.) T a r i q -

Madyun's o b j e c t i o n t o t h e a l l e g e d l y i l l e g a l t r a f f i c s t o p was 

u n t i m e l y and i t p r e s e r v e d n o t h i n g f o r a p p e l l a t e r e v i e w . 

An o b j e c t i o n t o t e s t i m o n y t h a t i s made a f t e r t h e 

t e s t i m o n y i s g i v e n i s u n t i m e l y . E.g., G i s s e n d a n n e r v. S t a t e , 

949 So. 2d 956, 965 ( A l a . C r i m . App. 2 0 0 6 ) ; Pace v. S t a t e , 766 

So. 2d 201, 202-03 ( A l a . C r i m . App. 1 9 9 9 ) ( c l a i m t h a t e v i d e n c e 

was i l l e g a l l y o b t a i n e d was n o t p r e s e r v e d f o r r e v i e w b e c a u s e i t 

u n t i m e l y r a i s e d -- a f t e r o f f i c e r t e s t i f i e d r e g a r d i n g t h e 

s e a r c h ) ; Watson v. S t a t e , 439 So. 2d 762, 769 ( A l a . C r i m . App. 

1983) ("To be t i m e l y , an o b j e c t i o n must be i n t e r p o s e d as soon 

as t h e g r o u n d f o r t h e o b j e c t i o n becomes a p p a r e n t . " ) . 

B e c a u s e T a r i q - M a d y u n d i d n o t o b j e c t t o t h e a l l e g e d l y 

i l l e g a l t r a f f i c s t o p u n t i l a f t e r t h e o f f i c e r t e s t i f i e d i n 

d e t a i l a b o u t t h e s t o p and a f t e r he t e s t i f i e d t h a t a c o n s e n s u a l 

s e a r c h t o o k p l a c e , no i s s u e r e g a r d i n g t h e l e g a l i t y o f t h e s t o p 

o r t h e e v i d e n c e f o u n d i n t h e s u b s e q u e n t s e a r c h was p r e s e r v e d 

f o r o u r r e v i e w . 
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Even i f T a r i q - M a d y u n ' s o b j e c t i o n had been t i m e l y , he 

w o u l d n o t have been e n t i t l e d t o any r e l i e f on h i s c l a i m t h a t 

t h e t r a f f i c s t o p was i l l e g a l and t h a t t h e i t e m s f o u n d i n t h e 

v e h i c l e were r e s u l t s o f t h a t i l l e g a l s t o p . He a r g u e s t h a t he 

c o m m i t t e d no v i o l a t i o n o f § 32-5B-4, A l a . Code 1975, b e c a u s e , 

he s a y s , even t h o u g h t h e s h o u l d e r b e l t was u n d e r n e a t h h i s arm, 

t h e r e was no e v i d e n c e i n d i c a t i n g t h a t t h e b e l t was n o t 

" f a s t e n e d " p r o p e r l y . T h a t i s , T a r i q - M a d y u n c l a i m s , as l o n g as 

t h e b u c k l e o f t h e s e a t b e l t was c l i p p e d , t h e s e a t b e l t was 

" p r o p e r l y f a s t e n e d " w i t h i n t h e meaning o f t h e s t a t u t e . When 

T a r i q - M a d y u n made t h i s argument t o t h e t r i a l c o u r t , t h e c o u r t 

r e j e c t e d i t and s t a t e d : 

" W e l l , [ d e f e n s e c o u n s e l ] , i f t h a t ' s t h e c a s e , 
t h e n i t ' s o k a y f o r me t o f a s t e n , t o p u l l my h a r n e s s 
and j u s t f a s t e n i t and s i t on i t . I f what y o u ' r e 
s a y i n g i s t r u e , t h a t t h e o n l y t h i n g t h a t m a t t e r s i s 
t h a t an o f f i c e r has t o see t h a t i t i s a c t u a l l y 
h o o k e d t o g e t h e r down a t t h e w a i s t o r down a t t h e 
b a s e o f t h e s e a t , t h e n you c o u l d do t h a t a l l day 
l o n g . I mean, you w o u l d n ' t have t o c o m p l y w i t h t h e 
la w . An o f f i c e r w o u l d n e v e r be a b l e t o c h a r g e 
anybody w i t h n o t w e a r i n g a s e a t b e l t . " 

(R. 464-65.) The t r i a l c o u r t a l s o s t a t e d " t h a t p r o p e r l y 

f a s t e n e d a b o u t t h e body means j u s t what i t s a y s . You wear i t 

and f a s t e n i t a r o u n d t h e body t h e way i t ' s d e s i g n e d t o be 

worn." (R. 467.) We a g r e e w i t h t h e t r i a l c o u r t . 
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S e c t i o n 3 2 - 5 B - 4 ( a ) , A l a . Code 1975, p r o v i d e s : "Each f r o n t 

s e a t o c c u p a n t o f a p a s s e n g e r c a r m a n u f a c t u r e d w i t h s a f e t y 

b e l t s i n c o m p l i a n c e w i t h F e d e r a l M o t o r V e h i c l e S a f e t y S t a n d a r d 

No. 208 s h a l l have a s a f e t y b e l t p r o p e r l y f a s t e n e d a b o u t h i s 

body a t a l l t i m e s when t h e v e h i c l e i s i n m o t i o n . " 

" P r o p e r l y f a s t e n e d " i s n o t d e f i n e d i n t h e s t a t u t e . The 

i n t e r p r e t a t i o n o f a s t a t u t e p r e s e n t s a q u e s t i o n o f l a w , and we 

r e v i e w t h a t i s s u e de novo. Ex p a r t e Q u i c k , 23 So. 3d 67 ( A l a . 

200 9 ) . I n S o l e s v. S t a t e , 820 So. 2d 163 ( A l a . C r i m . App. 

2 0 0 1 ) , t h i s C o u r t s t a t e d : 

"'The f i r s t r u l e o f s t a t u t o r y 
c o n s t r u c t i o n i s t h a t t h e i n t e n t o f t h e 
l e g i s l a t u r e s h o u l d be g i v e n e f f e c t . Ex  
p a r t e M c C a l l , 596 So. 2d 4 ( A l a . 1 9 9 2 ) ; 
V o l k s w a g e n o f A m e r i c a , I n c . v. D i l l a r d , 57 9 
So.2d 1301 ( A l a . 1 9 9 1 ) . However, when 
p o s s i b l e , t h e i n t e n t o f t h e l e g i s l a t u r e 
s h o u l d be g a t h e r e d f r o m t h e l a n g u a g e o f t h e 
s t a t u t e i t s e l f . D i l l a r d , s u p r a . Thus, 
where t h e l a n g u a g e o f t h e s t a t u t e i s p l a i n , 
t h e c o u r t must g i v e e f f e c t t o t h e c l e a r 
m e a ning o f t h a t l a n g u a g e ' 

" B e a v e r s v. C o u n t y o f W a l k e r , 645 So. 2d 1365, 
1376-77 ( A l a . 1 9 9 4 ) . See a l s o T u s c a l o o s a C o u n t y  
Comm'n v. Dep u t y S h e r i f f s ' A s s ' n o f T u s c a l o o s a  
C o u n t y , 589 So. 2d 687, 689 ( A l a . 1991) ('Words u s e d 
i n [a] s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d m e a n i n g , and where 
p l a i n l a n g u a g e i s u s e d a c o u r t i s bound t o i n t e r p r e t 
t h a t l a n g u a g e t o mean e x a c t l y what i t s a y s . I f t h e 
l a n g u a g e o f t h e s t a t u t e i s c l e a r and un a m b i g u o u s , 
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t h e n t h e r e i s no room f o r j u d i c i a l c o n s t r u c t i o n and 
t h e c l e a r l y e x p r e s s e d i n t e n t o f t h e l e g i s l a t u r e must 
be g i v e n e f f e c t . ' ( c i t a t i o n s o m i t t e d ) ) . " 

820 So. 2d a t 164-65. 

T a r i q - M a d y u n a r g u e d a t t r i a l and he a p p e a r s t o a r g u e t o 

t h i s C o u r t t h a t a " p r o p e r l y f a s t e n e d " s e a t b e l t i s s i m p l y one 

t h a t i s b u c k l e d , r e g a r d l e s s o f how i t i s worn a r o u n d t h e body. 

The t r i a l c o u r t n o t e d t h e f a u l t y l o g i c o f t h a t i n t e r p r e t a t i o n 

b e c a u s e , u n d e r t h a t r a t i o n a l e , an o c c u p a n t o f a v e h i c l e c o u l d 

s i t on a b u c k l e d b e l t and be i n c o m p l i a n c e w i t h t h e s t a t u t e . 

We a g r e e w i t h t h e t r i a l c o u r t t h a t s u c h an i n t e r p r e t a t i o n 

w o u l d n o t have been i n t e n d e d by t h e l e g i s l a t u r e . R a t h e r , t o 

be " p r o p e r l y f a s t e n e d , " t h e l a p p o r t i o n o f t h e s e a t b e l t must 

be p l a c e d a c r o s s t h e l a p , and t h e s h o u l d e r p o r t i o n o f t h e b e l t 

must be p l a c e d a c r o s s t h e s h o u l d e r . See S t a t e v. M assey, 887 

N.E.2d 151, 158 ( I n d . C t . App. 2 0 0 8 ) ( " T h e l e g i s l a t u r e ' s 

d e c i s i o n t o use t h e word ' p r o p e r l y ' w i t h t h e p h r a s e 'about t h e 

o c c u p a n t ' s body' l e a d s us t o c o n c l u d e t h a t i t i n t e n d e d f o r an 

o c c u p a n t t o f a s t e n t h e l a p b e l t and wear t h e s e a t b e l t ' s 

s h o u l d e r s t r a p a c r o s s h i s s h o u l d e r t o c o m p l y w i t h t h e s e a t b e l t 

s t a t u t e . " ) . 
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B a s e d on t h e f o r e g o i n g a n a l y s i s , e ven i f T a r i q - M a d y u n had 

p r e s e r v e d t h i s i s s u e f o r r e v i e w by t i m e l y o b j e c t i n g a t t r i a l 

t o t h e v a l i d i t y o f t h e t r a f f i c s t o p , he w o u l d n o t be e n t i t l e d 

t o r e l i e f on t h e c l a i m o f e r r o r b e c a u s e t h e t r a f f i c s t o p was 

p r o p e r l y e x e c u t e d . T a r i q - M a d y u n a d m i t t e d t h a t t h e s h o u l d e r 

p o r t i o n o f t h e s e a t b e l t was u n d e r h i s arm, and we have 

d e t e r m i n e d t h a t t h i s was n o t a " p r o p e r l y f a s t e n e d " s e a t b e l t . 

T a r i q - M a d y u n i s n o t e n t i t l e d t o r e l i e f on t h i s c l a i m o f 

e r r o r . 

IV. 

T a r i q - M a d y u n a r g u e s t h a t a p a i r o f l a t e x g l o v e s and a 

s h i r t w i t h h i s DNA t h a t were l o c a t e d by a t r a c k i n g dog 

f o l l o w i n g a c o l l a t e r a l r o b b e r y i n M a d i s o n s h o u l d n o t have been 

a d m i t t e d b e c a u s e , he s a y s , t h e S t a t e f a i l e d t o e s t a b l i s h t h e 

n e c e s s a r y f o u n d a t i o n f o r a d m i s s i o n o f t h e e v i d e n c e . 

S p e c i f i c a l l y , he a r g u e s t h a t i t was n e c e s s a r y t o e s t a b l i s h 

t h a t t h e t r a c k i n g dog had been t r a i n e d t o t r a c k humans, t h a t 

t h e dog c o u l d a c c u r a t e l y t r a c k humans, and t h a t t h e 

c i r c u m s t a n c e s s u r r o u n d i n g t h e t r a i l i n g t e n d e d t o show t h a t t h e 

dog was on t h e t r a c k o f t h e a c c u s e d when i t f o u n d t h e 

e v i d e n c e ; b e c a u s e t h e S t a t e f a i l e d t o e s t a b l i s h any o f t h e 
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n e c e s s a r y p r e d i c a t e , T a r i q - M a d y u n c o n t e n d s , t h e s h i r t and 

g l o v e s f o u n d d u r i n g t h e t r a c k i n g s h o u l d n o t have been 

a d m i t t e d . 

A labama S t a t e T r o o p e r J a s o n Fox t e s t i f i e d t h a t i n O c t o b e r 

2005 he was e m p l o y e d as a p o l i c e o f f i c e r w i t h t h e C i t y o f 

M a d i s o n , and t h a t he was a s s i g n e d t o t h e c a n i n e u n i t a t t h a t 

t i m e . He e x p l a i n e d t h a t h i s c a n i n e p a r t n e r was "a d u a l 

p u r p o s e c a n i n e " t h a t had been " t r a i n e d i n l o c a t i n g n a r c o t i c s 

and a l s o i n p a t r o l , w h i c h i n v o l v e s t r a c k i n g , b u i l d i n g 

s e a r c h e s , a r e a s e a r c h e s , a r t i c l e s e a r c h e s . " (R. 377.) Fox 

t e s t i f i e d t h a t he and t h e dog had been t r a i n e d ; he s t a t e d t h a t 

t h e y c o m p l e t e d a 12-week t r a i n i n g p r o g r a m t h a t i n c l u d e d 

t r a c k i n g on f r e s h g r o u n d and a r t i c l e s e a r c h e s . He f u r t h e r 

e x p l a i n e d t h a t when a p e r s o n w a l k s a c r o s s a g r a s s y a r e a , d u s t 

and p a r t i c l e s o f g r a s s were k i c k e d up and t h e n s e t t l e b a c k 

down and t h a t t h a t was what t h e dog a c t u a l l y t r a c k e d . T r o o p e r 

Fox t e s t i f i e d t h a t he had been w o r k i n g w i t h t h i s dog f o r f o u r 

y e a r s as o f O c t o b e r 2005, t h a t he was f a m i l i a r w i t h t h e dog, 

c o m f o r t a b l e w o r k i n g w i t h t h e dog, and e x p e r i e n c e d i n t r a c k i n g 

w i t h t h e dog a t t h a t t i m e . 
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T r o o p e r Fox t e s t i f i e d t h a t t h e o f f i c e r s who i n i t i a l l y 

r e s p o n d e d t o t h e r o b b e r y c a l l a t t h e M a d i s o n H a r d e e ' s f a s t -

f o o d r e s t a u r a n t had r e q u e s t e d t h a t a c a n i n e be s e n t t o t h e 

a r e a t o a s s i s t i n t r a c k i n g t h e s u s p e c t . A f t e r l e a r n i n g f r o m 

t h e o f f i c e r s a t t h e s c e n e t h a t t h e y had s e e n t h e r o b b e r y 

s u s p e c t r u n w e s t f r o m t h e H a r d e e ' s , T r o o p e r Fox d e p l o y e d h i s 

c a n i n e t o c o n d u c t an a r e a s e a r c h . The t r a c k i n g dog p i c k e d up 

a t r a c k t h a t z i g z a g g e d i n a s o u t h w e s t e r l y d i r e c t i o n , and t h a t 

c o n t i n u e d t o w a r d t h e i n t e r s t a t e . T r o o p e r Fox t e s t i f i e d t h a t 

t h e dog f o l l o w e d t h e t r a c k t o a f e n c e l i n e ; T r o o p e r Fox f o u n d 

a b l a c k o r d a r k b l u e j a c k e t o r s h i r t 2 on t h e t o p o f t h e f e n c e . 

A l l t h e f o r e g o i n g t e s t i m o n y was e l i c i t e d w i t h o u t 

o b j e c t i o n f r o m T a r i q - M a d y u n . 

A f t e r Fox t e s t i f i e d a b o u t t h e dog's f o l l o w i n g t h e t r a c k 

t h a t l e d t o t h e d i s c o v e r y o f t h e s h i r t on t h e f e n c e , T a r i q -

Madyun t h e n o b j e c t e d t o t h e p r e d i c a t e f o r t h e dog's t r a c k i n g 

a b i l i t i e s . He a r g u e d t h a t t h e dog went t o an a r e a and c e r t a i n 

2 T r o o p e r Fox i n i t i a l l y i d e n t i f i e d the a r t i c l e of c l o t h i n g 
found on the fence -- S t a t e ' s E x h i b i t 3 -- as a j a c k e t , but he 
and the p r o s e c u t o r l a t e r i d e n t i f i e d the i t e m c o n s i s t e n t l y as 
a s h i r t . There i s no a l l e g a t i o n t h a t two a r t i c l e s of c l o t h i n g 
were found on the f e n c e , and Tariq-Madyun has r a i s e d no 
o b j e c t i o n t o the f a c t t h a t the i t e m was f i r s t i d e n t i f i e d as a 
j a c k e t . 

38 



CR-08-1176 

c l o t h i n g was f o u n d , b u t " [ a ] l l we have now i s t h a t t h e dog 

c o u l d v e r y w e l l have done t h i s a t random." (R. 380.) The 

t r i a l c o u r t o v e r r u l e d t h e o b j e c t i o n and s t a t e d , " [ A ] s I 

u n d e r s t a n d i t , t h e dog i s f o l l o w i n g a t r a c k . He's n o t 

n e c e s s a r i l y t r a c k i n g a s p e c i f i c i n d i v i d u a l o r t h e s c e n t o f a 

s p e c i f i c i n d i v i d u a l , and I t h i n k t h e r e ' s a d i s t i n c t i o n t h e r e 

" (R. 381.) T r o o p e r Fox t h e n t e s t i f i e d t h a t t h e dog had 

been f o l l o w i n g a t r a c k and t h a t he was f o l l o w i n g t h e dog and 

t h a t he f o u n d t h e s h i r t as he f o l l o w e d t h e dog. T r o o p e r Fox 

a l s o t e s t i f i e d t h a t he had a l r e a d y r e c e i v e d f r o m t h e o f f i c e r s 

a t t h e s c e n e a d e s c r i p t i o n o f what t h e r o b b e r had been 

w e a r i n g . The w i t n e s s i d e n t i f i e d S t a t e ' s E x h i b i t 3 as t h e 

s h i r t he f o u n d on t h e f e n c e , and he t e s t i f i e d t h a t a f t e r he 

f o u n d t h e s h i r t , he d i r e c t e d an o f f i c e r t o s t a n d by t h e s h i r t 

so t h a t i t w o u l d n o t be d i s t u r b e d , and he n o t i f i e d 

i n v e s t i g a t o r s a b o u t t h e s h i r t . T r o o p e r Fox t h e n c o n t i n u e d t o 

t r a c k w i t h t h e dog, s e a r c h i n g f o r t h e s u s p e c t . 

T r o o p e r Fox t e s t i f i e d t h a t he and t h e dog c r o s s e d t h e 

f e n c e where t h e s h i r t was f o u n d and t h a t t h e dog c o n t i n u e d t o 

t r a c k . A p p r o x i m a t e l y 100 f e e t on t h e o t h e r s i d e o f t h e f e n c e , 

t h e dog i n d i c a t e d on s o m e t h i n g i n t h e g r a s s , and T r o o p e r Fox 
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s a i d t h a t he l o c a t e d two s u r g i c a l g l o v e s where t h e dog had 

i n d i c a t e d . T a r i q - M a d y u n t h e n s t a t e d an o b j e c t i o n o f 

" i n s u f f i c i e n t p r e d i c a t e , " and t h e t r i a l c o u r t o v e r r u l e d t h e 

o b j e c t i o n . 

T r o o p e r Fox t h e n t e s t i f i e d t h a t t h e dog c o n t i n u e d t o 

t r a c k t o t h e i n t e r s t a t e b u t l o s t t h e s c e n t . I t a p p e a r e d t o 

Fox t h a t t h e p e r s o n m i g h t have g o t t e n i n t o a v e h i c l e . An 

i n v e s t i g a t o r s e c u r e d t h e s h i r t and t h e g l o v e s , he s a i d . 

T a r i q - M a d y u n ' s argument t h a t t h e r e was no t e s t i m o n y 

e s t a b l i s h i n g t h e r e q u i r e m e n t s n e c e s s a r y t o a d m i t t h e e v i d e n c e 

f o u n d by t h e dog was n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w 

b e c a u s e h i s o b j e c t i o n t o t h e a l l e g e d l a c k o f p r e d i c a t e came 

a f t e r t h e t e s t i m o n y a b o u t t h e dog and i t s t r a c k i n g . An 

o b j e c t i o n t o t e s t i m o n y made a f t e r t h e t e s t i m o n y i s g i v e n i s 

u n t i m e l y . E.g., G i s s e n d a n n e r v. S t a t e , 949 So. 2d 956, 965 

( A l a . C r i m . App. 2 0 0 6 ) ; Pace v. S t a t e , 766 So. 2d 201, 202-03 

( A l a . C r i m . App. 1 9 9 9 ) ( c l a i m t h a t e v i d e n c e was i l l e g a l l y 

o b t a i n e d was n o t p r e s e r v e d f o r r e v i e w b e c a u s e i t u n t i m e l y 

r a i s e d -- a f t e r o f f i c e r t e s t i f i e d r e g a r d i n g t h e s e a r c h ) ; 

Watson v. S t a t e , 439 So. 2d a t 7 69 ("To be t i m e l y , an 

o b j e c t i o n must be i n t e r p o s e d as soon as t h e g r o u n d f o r t h e 
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o b j e c t i o n becomes a p p a r e n t . " ) . See a l s o A l l e n v. S t a t e , 8 

A l a . App. 228, 231, 62 So. 971, 972 ( 1 9 1 3 ) ( a p p e l l a n t f a i l e d t o 

p r e s e r v e f o r r e v i e w o b j e c t i o n r e g a r d i n g p r e d i c a t e f o r 

t e s t i m o n y a b o u t dogs' t r a i l i n g o f t h e a p p e l l a n t ' s t r a c k s f r o m 

t h e s c e n e o f t h e b u r g l a r y b e c a u s e a p p e l l a n t " f a i l e d t o o b j e c t 

t o t h e q u e s t i o n s e l i c i t i n g o r s e e k i n g t o e l i c i t t h e e v i d e n c e 

o f t h e t r a i l i n g " ) . B e c a u s e T a r i q - M a d y u n ' s o b j e c t i o n came o n l y 

a f t e r t h e S t a t e had p r e s e n t e d s u b s t a n t i a l t e s t i m o n y a b o u t t h e 

dog's t r a i n i n g and i t s y e a r s o f work w i t h t h e h a n d l e r and 

a b o u t i t s t r a c k i n g f r o m t h e s c e n e o f t h e r o b b e r y , T a r i q -

Madyun's u n t i m e l y o b j e c t i o n p r e s e r v e d n o t h i n g f o r r e v i e w . 

T a r i q - M a d y u n ' s o b j e c t i o n t o t h e p r e d i c a t e a l s o came a f t e r 

T r o o p e r Fox had a l r e a d y t e s t i f i e d a b o u t f i n d i n g t h e s h i r t on 

t h e f e n c e , and T a r i q - M a d y u n d i d n o t move t o s t r i k e t h a t 

t e s t i m o n y . F o r t h a t a d d i t i o n a l r e a s o n , T a r i q - M a d y u n p r e s e r v e d 

n o t h i n g f o r r e v i e w w i t h r e g a r d t o F o x ' s d i s c o v e r y o f t h e s h i r t 

t h a t was l a t e r d e t e r m i n e d t o c o n t a i n T a r i q - M a d y u n ' s DNA, t h u s 

c o n n e c t i n g h im t o t h e r e s t a u r a n t r o b b e r i e s . 

Even i f T a r i q - M a d y u n ' s o b j e c t i o n t o t h e p r e d i c a t e f o r t h e 

dog's t r a c k i n g had been t i m e l y and had p r e s e r v e d any c l a i m as 

t o t h e s h i r t a n d / o r t h e l a t e x g l o v e s , T a r i q - M a d y u n w o u l d n o t 
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be e n t i t l e d t o r e l i e f b e c a u s e t h e S t a t e p r e s e n t e d a s u f f i c i e n t 

f o u n d a t i o n s u p p o r t i n g t h e a d m i s s i o n o f t h e t e s t i m o n y and t h e 

e v i d e n c e r e l a t e d t o t h e dog t r a c k i n g . 

" I n A l a b a m a , ' [ t ] h e a d m i s s i b i l i t y o f 
d o g - t r a c k i n g e v i d e n c e upon a p r o p e r p r e d i c a t e has 
been r e c o g n i z e d ... f o r o v e r a c e n t u r y . See B u r k s  
v. S t a t e , 240 A l a . 587, 200 So. 418 ( 1 9 4 1 ) ; O r r v.  
S t a t e , 236 A l a . 4 62 , 183 So. 445 (1938 ); L o p e r v.  
S t a t e , 205 A l a . 216, 87 So. 92 (1920 ); G a l l a n t v.  
S t a t e , 167 A l a . 60, 52 So. 739 ( 1 9 1 0 ) ; H a r g r o v e v.  
S t a t e , 147 A l a . 97, 41 So. 972 ( 1 9 0 6 ) ; R i c h a r d s o n v.  
S t a t e , 145 A l a . 46, 41 So. 82 (1 90 6 ) ; L i t t l e v.  
S t a t e , 145 A l a . 662 , 39 So. 674 ( 1 9 0 5 ) ; Hodge v.  
S t a t e , 98 A l a . 10, 13 So. 385 (18 9 3 ) ; Holcombe v.  
S t a t e , 437 So. 2d 663 ( A l a . C r i m . App. 1 9 8 3 ) ; Moore  
v. S t a t e , 26 A l a . App. 607, 164 So. 761 ( 1 9 3 5 ) ; and 
A l l e n v. S t a t e , 8 A l a . App. 228, 62 So. 971 ( 1 9 1 3 ) . ' 
G a v i n v. S t a t e , 891 So. 2d 907, 971 ( A l a . C r i m . App. 
2 0 0 3 ) . I n G a v i n , t h i s c o u r t e s t a b l i s h e d t h e p r o p e r 
p r e d i c a t e f o r t h e a d m i s s i o n o f d o g - t r a c k i n g 
e v i d e n c e . I d . S p e c i f i c a l l y , t h i s c o u r t h e l d t h a t 
d o g - t r a c k i n g e v i d e n c e i s a d m i s s i b l e i f t h e S t a t e 
e s t a b l i s h e s 'the t r a i n i n g and r e l i a b i l i t y o f t h e 
dog, t h e q u a l i f i c a t i o n s o f t h e p e r s o n h a n d l i n g t h e 
dog, and t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e t r a c k i n g 
by t h e dog.' G a v i n , 891 So. 2d a t 971. See a l s o  
S t a t e v. Montgomery, 968 So. 2d 543, 550 n. 6 ( A l a . 
C r i m . App. 2006) ( r e i t e r a t i n g t h e t h r e e f o u n d a t i o n a l 
r e q u i r e m e n t s f o r t h e a d m i s s i o n o f d o g - t r a c k i n g 
e v i d e n c e ) ; S t a t e v. N e e l e y , 143 Ohio App. 3d 606, 
630-31, 758 N.E.2d 745, 764 (2001) ( h o l d i n g t h a t t h e 
S t a t e may e s t a b l i s h t h e p r e d i c a t e f o r d o g - t r a c k i n g 
e v i d e n c e by s h o w i n g 'the t r a i n i n g and r e l i a b i l i t y o f 
t h e dog, t h e q u a l i f i c a t i o n s o f t h e p e r s o n h a n d l i n g 
t h e dog, and t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e 
t r a i l i n g by t h e dog . . . . ' ) ; M c D u f f i e v. S t a t e , 482 
N.W.2d 234, 237 (Mi n n . C t . App. 1992) (same 
r e q u i r e m e n t s ) ; R u l e 702, A l a . R. E v i d . ('A w i t n e s s 
q u a l i f i e d as an e x p e r t by k n o w l e d g e , s k i l l , 

42 



CR-08-1176 

e x p e r i e n c e , t r a i n i n g , o r e d u c a t i o n , may t e s t i f y ... 
i n t h e f o r m o f an o p i n i o n o r o t h e r w i s e . ' ) . T h i s 
c o u r t f u r t h e r e x p l a i n e d t h a t ' [ t ] h e f o u n d a t i o n a l 
e v i d e n c e need n o t be o v e r w h e l m i n g o r s p e c i f i c , b u t 
must be s u f f i c i e n t t o i n d i c a t e r e l i a b i l i t y o f t h e 
e v i d e n c e . ' G a v i n , 891 So. 2d a t 971 ( c i t i n g B u r k s  
v. S t a t e , 240 A l a . 587 , 200 So. 418, 419 ( 1 9 4 1 ) ) . 
See a l s o Montgomery, 968 So. 2d a t 550 n. 6 (same)." 

V a n p e l t v. S t a t e , [Ms. CR-06-1539, Dec. 18, 2009] So. 3d 

, ( A l a . C r i m . App. 2 0 0 9 ) . 

T r o o p e r Fox t e s t i f i e d t h a t he and t h e dog had c o m p l e t e d 

a 12-week t r a i n i n g p r o g r a m t h a t i n c l u d e d t r a c k i n g on f r e s h 

g r o u n d and a r t i c l e s e a r c h e s and t h a t t h e dog had been t r a i n e d 

" i n p a t r o l , w h i c h i n v o l v e s t r a c k i n g , b u i l d i n g s e a r c h e s , a r e a 

s e a r c h e s , a r t i c l e s e a r c h e s . " (R. 377.) T r o o p e r Fox t e s t i f i e d 

t h a t he had been w o r k i n g w i t h t h i s dog f o r f o u r y e a r s as o f 

O c t o b e r 2005 and t h a t he was f a m i l i a r w i t h t h e dog, 

c o m f o r t a b l e w o r k i n g w i t h t h e dog, and was e x p e r i e n c e d i n 

t r a c k i n g w i t h t h e dog a t t h a t t i m e . T r o o p e r Fox a l s o 

t e s t i f i e d a b o u t t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e t r a c k i n g , 

and e x p l a i n e d t h a t t h e dog was d e p l o y e d t o c o n d u c t an a r e a 

s e a r c h b a s e d on i n f o r m a t i o n p r o v i d e d by t h e o f f i c e r s a t t h e 

s c e n e r e g a r d i n g t h e d i r e c t i o n i n w h i c h t h e s u s p e c t had been 

s e e n r u n n i n g . A l t h o u g h Fox d i d n o t t e s t i f y a b o u t t h e dog's 

p r e v i o u s " s u c c e s s r a t e " i n t r a c k i n g humans, t h i s t e s t i m o n y 
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went t o t h e w e i g h t and n o t t h e a d m i s s i b i l i t y o f t h e e v i d e n c e . 

G a v i n , 891 So. 2d a t 972. The t r a i n i n g and q u a l i f i c a t i o n s o f 

t h e dog and i t s h a n d l e r were s u f f i c i e n t t o e s t a b l i s h t h e 

p r e d i c a t e f o r t h e a d m i s s i o n o f t h e t e s t i m o n y a b o u t t h e dog's 

t r a c k i n g and a b o u t t h e r e c o v e r y o f t h e s h i r t and t h e l a t e x 

g l o v e s . T h e r e f o r e , even i f T a r i q - M a d y u n had p r o p e r l y 

p r e s e r v e d t h i s i s s u e f o r r e v i e w , he w o u l d n o t be e n t i t l e d t o 

any r e l i e f on t h i s c l a i m o f e r r o r . 

F o r a l l t h e f o r e g o i n g r e a s o n s , t h e judgment o f t h e 

c i r c u i t c o u r t i s due t o be a f f i r m e d . 

AFFIRMED. 

Wise, P.J., and Windom, Ke l l u m , and Main, J J . , concur. 
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