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MAIN, Judge. 

B a r b a r a Ann Robert s appeals her c o n v i c t i o n s f o r two 

counts of murder made c a p i t a l because the murder o c c u r r e d 

d u r i n g a k i d n a p p i n g , see § 13A-5-40(a) (1), A l a . Code 1975; f o r 

i n t e n t i o n a l murder, see § 13A-6-2, A l a . Code 1975; and f o r 
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f i r s t - d e g r e e r o b b e r y , see § 13A-8-41, A l a . Code 1975. She was 

sentenced, as t o the c a p i t a l - m u r d e r c o n v i c t i o n s , t o l i f e 

imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e , the sentences 

t o run c o n c u r r e n t l y ; t o l i f e imprisonment as t o the 

i n t e n t i o n a l - m u r d e r c o n v i c t i o n , the sentence t o run 

c o n c u r r e n t l y t o the sentences f o r c a p i t a l murder; and t o l i f e 

imprisonment as t o the f i r s t - d e g r e e - r o b b e r y c o n v i c t i o n , the 

sentence a l s o t o run c o n c u r r e n t l y t o the o t h e r s e n t e n c e s . 

I . 

R o b e r t s argues t h a t the t r i a l c o u r t e r r e d i n r e f u s i n g t o 

c o n t i n u e the j u r y t r i a l , because, she c l a i m s , she was not 

competent t o a s s i s t her c o u n s e l i n p r e p a r i n g her defense or t o 

u n d e r s t a n d and t o c o n s i d e r any p l e a o f f e r s made by the S t a t e . 

The r e c o r d i n d i c a t e s t h a t a p r e t r i a l h e a r i n g was h e l d on 

R o b e r t s ' s motion f o r a c o n t i n u a n c e , i n which defense c o u n s e l 

argued t h a t he was not d i s p u t i n g R o b e r t s ' s competence t o s t a n d 

t r i a l but was d i s p u t i n g her competence t o c o n s i d e r and e i t h e r 

a c c e p t or r e j e c t the S t a t e ' s o f f e r of a p l e a arrangement o r 

s e t t l e m e n t . 1 Defense c o u n s e l argued t h a t p h y s i c i a n s had 

1The S t a t e o f f e r e d Roberts the o p p o r t u n i t y t o p l e a d g u i l t y 
t o murder and k i d n a p p i n g and t o be sentenced t o c o n c u r r e n t 
sentences of l i f e imprisonment i n exchange f o r t e s t i m o n y 
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changed the m e d i c a t i o n R o b e r t s was t a k i n g f o r mental problems 

and t h a t he d i d not b e l i e v e t h a t she c o u l d a p p r e c i a t e or 

u n d e r s t a n d the r a m i f i c a t i o n s of the p l e a o f f e r or a g u i l t y 

p l e a . The p r o s e c u t o r responded t h a t because defense c o u n s e l 

was " n o t sure [ R o b e r t s ] a p p r e c i a t e [ d ] the s i t u a t i o n she [ w a s ] 

i n t h o r o u g h l y , ... the S t a t e would be p r e p a r e d t o l e a v e the 

o f f e r on the t a b l e , and i f [ d e f e n s e c o u n s e l ] w i s h e [ d ] t o have 

c o n t i n u e d d i a l o g w i t h [ t h e S t a t e ] over the next c o u p l e of days 

or whatever, [ t h e S t a t e ] would be more than happy t o do t h a t . " 

(R. 89.) 

The t r i a l c o u r t determined t h a t the case would remain s e t 

f o r t r i a l u n l e s s defense c o u n s e l p r e s e n t e d f u r t h e r reasons f o r 

a c o n t i n u a n c e . Defense c o u n s e l s t a t e d t h a t i f the d o c t o r s 

were of the o p i n i o n t h a t "because of the b o t t l e n e c k i n g of the 

f a c t s or the change i n the m e d i c i n e s or whatever reason, t h a t 

we're unable t o g e t v i a b l e communication a t the c r u c i a l time, 

then I f e e l t h a t a c o n t i n u a n c e would be i n o r d e r . " (R. 91.) 

The t r i a l c o u r t then s t a t e d t o defense c o u n s e l t h a t d e c i s i o n s 

c o n c e r n i n g competency t o s t a n d t r i a l are governed by Rule 11, 

Ala.R.Crim.P., and t h a t the c o u r t had r e v i e w e d the f o r e n s i c 

a g a i n s t her a c c o m p l i c e . 
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p s y c h i a t r i s t ' s r e p o r t f i n d i n g R o b e r t s competent t o s t a n d 

t r i a l . 

Defense c o u n s e l then s t a t e d t h a t R o b e r t s was a p p a r e n t l y 

b e i n g n o n r e s p o n s i v e t o Dr. Jason J u n k i n s , who had been 

t r e a t i n g h e r , so the f a m i l y c a l l e d i n Dr. R i c h a r d G r a n t . 

Defense c o u n s e l s t a t e d t h a t R o b e r t s t o l d him t h a t "Dr. Gra n t 

says t h e r e are some i s s u e s [ w i t h ] her b i p o l a r d i s o r d e r t h a t ' s 

c a u s i n g t h i n g s t o be taken out of c o n t e x t . ... [H]e's got t o 

get t h a t r e g u l a t e d , not t h a t she ca n ' t s t a n d t r i a l , we're not 

u s i n g t h a t as our g u i d e p o s t , we're t a l k i n g about the l a s t p a r t 

of our n e g o t i a t i o n s s t a g e . " (R. 94-95.) 

The t r i a l c o u r t postponed any f u r t h e r r u l i n g , s t a t i n g : 

"THE COURT: W e l l , i f I u n d e r s t a n d i t , then, 
t h e r e i s not an i s s u e of her competence t o s t a n d 
t r i a l . And w h i l e I have not seen a r e p o r t from 
e i t h e r Dr. J u n k i n s or Dr. G r a n t , g i v e n the c u r r e n t 
s t a t e of the f i l e , the argument you've made, the 
motion t h a t ' s on the t a b l e , I t h i n k the case needs 
t o remain s c h e d u l e d f o r t r i a l . Now, i f you get a 
r e p o r t from G r a n t or J u n k i n s or the two of them and 
the D.A. wants t o cross-examine e i t h e r or both of 
those d o c t o r s , then I ' l l t r y t o sc h e d u l e some time 
t o do t h a t . " 

(R. 95.) F i n a l l y , j u s t b e f o r e the c l o s e of the h e a r i n g , the 

p r o s e c u t o r s t a t e d : 

" [ P r o s e c u t o r ] : J u s t based on what we rea d i n the 
f i l e and what we know of the defendant, we do not 
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a n t i c i p a t e t h e r e w i l l be any i s s u e s of competency 
t h a t w i l l need t o be a d d r e s s e d by the C o u r t , I t h i n k 
i f I hear [ d e f e n s e c o u n s e l ] r i g h t , c o r r e c t l y , t h e r e 
are i s s u e s about whether or not she's r e a l l y a b l e t o 
s i g n i f i c a n t l y comprehend what the o f f e r i s and what 
the r a m i f i c a t i o n s of t h a t o f f e r a r e , and i t might be 
t h a t i t ' s more a l o n g those l i n e s and as I've t o l d 
the C o u r t and the d efense, we w i l l seek to c o n t i n u e 
t o work through those i s s u e s w i t h them i f they w i s h 
and t r y t o get t h a t i s s u e o f f the t a b l e q u i c k l y , 
e i t h e r r e s o l v e i t by a c l e a r r e j e c t i o n or an 
u n d e r s t a n d i n g t h a t w e ' l l have a p l e a , and w e ' l l l e t 
the C o u r t know e i t h e r way." 

(R. 97-98.) 

Three days l a t e r , a n other h e a r i n g was h e l d , and n e i t h e r 

d o c t o r nor any w i t n e s s was p r e s e n t e d by the defense c o n c e r n i n g 

R o b e r t s ' s competency or her a b i l i t y t o u n d e r s t a n d and 

a p p r e c i a t e the g u i l t y - p l e a o f f e r . An u n s i g n e d and undated 

l e t t e r was produced t h a t " p u r p o r t [ e d ] " t o be from Dr. 

J u n k i n s . 2 The p r o s e c u t o r responded t h a t Dr. Doug McKeown, a 

c e r t i f i e d f o r e n s i c examiner, found t h a t Roberts was competent, 

t h a t she c o u l d a p p r e c i a t e the consequences i n v o l v e d i n the 

c a s e , and t h a t she c o u l d a s s i s t her c o u n s e l i n the t r i a l . The 

p r o s e c u t o r a l s o argued t h a t w h i l e Dr. McKeown was a c e r t i f i e d 

2 S u b s e q u e n t l y , d u r i n g the g u i l t phase of the t r i a l , 
R o b e r t s p r e s e n t e d the t e s t i m o n y of Dr. J u n k i n s and, d u r i n g an 
i n camera d i s c u s s i o n , a u t h e n t i c a t e d the l e t t e r as h a v i n g been 
w r i t t e n by Dr. J u n k i n s . (R. 1092-96.) 
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f o r e n s i c examiner, Dr. J u n k i n s was a d o c t o r o f i n t e r n a l 

m e d i c i n e and was not q u a l i f i e d t o g i v e an o p i n i o n c o n c e r n i n g 

competency. F i n a l l y , the p r o s e c u t o r argued t h a t Dr. J u n k i n s 

was not p r e s e n t and a v a i l a b l e t o be cross-examined c o n c e r n i n g 

h i s q u a l i f i c a t i o n s or o p i n i o n s . Moreover, Dr. Gran t was not 

p r e s e n t and had p r e s e n t e d no e v i d e n c e . F i n a l l y , the 

p r o s e c u t o r s t a t e d t h a t the o f f e n s e had o c c u r r e d over two years 

b e f o r e the h e a r i n g and t h a t the a l l e g e d change i n m e d i c a t i o n 

a p p a r e n t l y o c c u r r e d a p p r o x i m a t e l y 10 t o 14 days b e f o r e the 

h e a r i n g ; t h u s , the p r o s e c u t o r argued, the t r i a l , which was s e t 

f o r 11 days a f t e r the h e a r i n g , s h o u l d not be c o n t i n u e d . The 

t r i a l c o u r t s t a t e d t h a t i t saw n o t h i n g i n the l e t t e r from Dr. 

J u n k i n s t h a t "addresses the q u e s t i o n of competency t o s t a n d 

t r i a l w i t h i n the meaning of Rule 11 of the Alabama Rules of 

C r i m i n a l P r o c e d u r e . " (R. 106.) 

Defense c o u n s e l responded t h a t as a r e s u l t of the change 

i n R o b e r t ' s m e d i c a t i o n , he was unable t o have "m e a n i n g f u l 

c o n v e r s a t i o n w i t h h e r . " (R. 106.) He s t a t e d t h a t h i s concern 

was t h a t " a t some p o i n t l a t e r [ R o b e r t s ] may come back and say, 

w e l l , t h a t ' s not e x a c t l y what I u n d e r s t o o d . " (R. 107.) He 

d i d not b e l i e v e t h a t she c o u l d k n o w i n g l y p a r t i c i p a t e i n a 
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g u i l t y p l e a . Defense c o u n s e l argued: "I'm not a d o c t o r or 

p r o f e s s i o n a l p s y c h o l o g i s t or a n y t h i n g , I'm j u s t b a s i n g i t on 

what they have t o l d me and my p e r s o n a l e x p e r i e n c e w i t h h e r . 

So I'm not c h a l l e n g i n g the competency, I'm j u s t s a y i n g we've 

not had any a b i l i t y i n the p a s t , i n my o p i n i o n , the p a s t 

c o u p l e of weeks, to have m e a n i n g f u l c o n v e r s a t i o n . That's 

s t r i c t l y what t h i s i s about. Not about competency." (R. 107.) 

The t r i a l c o u r t determined: 

"The q u e s t i o n , then, f o r me t o d e c i d e i s whether 
to g r a n t a c o n t i n u a n c e t o g i v e you an o p p o r t u n i t y t o 
t r y t o work out a s e t t l e m e n t of t h i s case. The case 
has been pending a l o n g time. I t h i n k i n many cases, 
lawyers f o r g e t how c r u e l i t i s f o r the f a m i l i e s o f 
a v i c t i m when cases are postponed and postponed 
a g a i n and postponed y e t another t i m e . I don't t h i n k 
t h a t the mere — t h a t merely because a defendant 
l a c k s the competency t o e n t e r a p l e a of g u i l t y r i s e s 
t o the l e v e l of incompetency to s t a n d t r i a l , and 
because I don't have a n y t h i n g b e f o r e the C o u r t which 
s a t i s f i e s me t h a t she i s incompetent to s t a n d t r i a l , 
I don't f e e l l i k e I have any r e a s o n a b l e b a s i s t o 
postpone the case." 
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(R. 108-09.) 3 The t r i a l c o u r t f u r t h e r i n f o r m e d defense 

c o u n s e l t h a t defense c o u n s e l c o u l d speak t o the p r o s e c u t o r as 

to any agreement as t o a c o n t i n u a n c e . 

The t r i a l commenced 11 days l a t e r . F o l l o w i n g the j u r y 

t r i a l , a t the h e a r i n g on the motion f o r a new t r i a l , R o b e r t s 

r a i s e d as e r r o r the t r i a l c o u r t ' s f a i l u r e t o g r a n t her 

co n t i n u a n c e based on her incompetency. The p r o s e c u t o r n oted 

d u r i n g the h e a r i n g t h a t " [ t ] h e r e was no l a s t minute p l e a o f f e r 

from the S t a t e , " but r a t h e r the S t a t e had been a t t e m p t i n g t o 

d i s c u s s a s e t t l e m e n t w i t h her f o r a year and a h a l f . (R. 

1491-92.) The p r o s e c u t o r s t a t e d : 

on "One of the t h i n g s I t h i n k the Cou r t commented 
when t h i s i s s u e was a c t u a l l y b e f o r e the C o u r t r i g h t 
b e f o r e t r i a l was the o b s e r v a t i o n s the C o u r t made of 
the defendant d u r i n g the p r e t r i a l h e a r i n g s . And i t 
was c l e a r , I b e l i e v e t o the C o u r t i n those comments, 
from what I r e c a l l and I r e c a l l from my own 
p a r t i c i p a t i o n i n them, t h a t Ms. Rober t s was a f u l l 
p a r t i c i p a n t i n those p r o c e e d i n g s , p r o v i d i n g 
a s s i s t a n c e t o her c o u n s e l , t u g g i n g on h i s s l e e v e , 
t e l l i n g him what t o say, f e e d i n g him arguments. I 
t h i n k t h a t i s c o n t r a r y t o the view t h a t she was 
incompetent d u r i n g t h a t time and, of co u r s e , the 

3The l e t t e r from Dr. J u n k i n s s t a t e s t h a t R o b e r t s " i s most 
l i k e l y unable t o make any m e a n i n g f u l d e c i s i o n s , u n d e r s t a n d or 
a p p r e c i a t e the s e v e r i t y of the d e c i s i o n and appears t o be 
c o m p l e t e l y unable t o a p p r e c i a t e the c o m p l e x i t i e s of t h a t 
d e c i s i o n . " (C. 2817.) 
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Cou r t w i l l remember on i t s own the Court observed, 
but those are my r e c o l l e c t i o n s . " 

(R. 1502-03.) 

The r e c o r d i n d i c a t e s t h a t R o b e r t s ' s motion f o r 

c o n t i n u a n c e was p r e f a c e d on her a l l e g e d i n a b i l i t y t o 

u n d e r s t a n d or t o a p p r e c i a t e the S t a t e ' s p l e a o f f e r and t o 

p a r t i c i p a t e i n any g u i l t y p l e a . 

"Due p r o c e s s r e q u i r e s t h a t an accused be l e g a l l y 
competent t o p l e a d g u i l t y . Chavez v. U n i t e d S t a t e s , 
641 F.2d 1253, 1255-56 (9th C i r . 1981). The p l e a 
must be v o l u n t a r y and i n t e l l i g e n t . B o y k i n v.  
Alabama, 395 U.S. 238, 242, 89 S.Ct. 1709, 1711, 23 
L.Ed.2d 274 (1969). 'Courts g e n e r a l l y have h e l d t h a t 
the s t a n d a r d of competence to s t a n d t r i a l p a r a l l e l s 
the s t a n d a r d of competence t o p l e a d g u i l t y . ' T w e l f t h  
Annual Review of C r i m i n a l Procedure, 71 Geo. L . J . 
339, 540, n. 1348 (1982). See a l s o Annot. 31 A.L.R. 
Fed. 375 (1977). That t e s t i s whether the accused 
has ' s u f f i c i e n t p r e s e n t a b i l i t y t o c o n s u l t w i t h h i s 
lawyer w i t h a r e a s o n a b l e degree of r a t i o n a l 
u n d e r s t a n d i n g - - a n d whether he has a r a t i o n a l as w e l l 
as f a c t u a l u n d e r s t a n d i n g of the p r o c e e d i n g s a g a i n s t 
him.' Dusky v. U n i t e d S t a t e s , 362 U.S. 402, 80 S.Ct. 
788, 4 L.Ed.2d 824 (1960)." 

Eathorne v. S t a t e , 448 So. 2d 445, 448 ( A l a . Crim. App. 1984). 

Thus, the same g u i d e l i n e s or s t a n d a r d a p p l i e s t o d e t e r m i n i n g 

competency to s t a n d t r i a l as does t o d e t e r m i n i n g competence t o 

p l e a d g u i l t y . 

"'A defendant i s m e n t a l l y incompetent t o s t a n d 
t r i a l or t o be sentenced f o r an o f f e n s e i f t h a t 
defendant l a c k s s u f f i c i e n t p r e s e n t a b i l i t y t o a s s i s t 
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i n h i s or her defense by c o n s u l t i n g w i t h c o u n s e l 
w i t h a r e a s o n a b l e degree of r a t i o n a l u n d e r s t a n d i n g 
of the f a c t s and the l e g a l p r o c e e d i n g s a g a i n s t the 
defendant.' Rule 11.1, Ala.R.Crim.P. 'The defendant 
bears the burden of p e r s u a d i n g the c o u r t t h a t a 
r e a s o n a b l e and bona f i d e doubt e x i s t s as t o the 
defendant's mental competency, and t h i s i s a m a t t e r 
w i t h i n the d i s c r e t i o n of the t r i a l c o u r t . ' C l i f f v.  
S t a t e , 518 So. 2d 786, 790 ( A l a . Crim. App. 1987). 
'In o r d e r t o o v e r t u r n the t r i a l judge's competency 
d e t e r m i n a t i o n , we must f i n d t h a t the judge abused 
h i s or her d i s c r e t i o n . ' T a n k e r s l e y v. S t a t e , 724 So. 
2d 557, 565 ( A l a . Crim. App. 1998). '"In the absence 
of any e v i d e n c e , the mere a l l e g a t i o n s by c o u n s e l 
t h a t the defendant i s incompetent t o s t a n d t r i a l do 
not e s t a b l i s h r e a s o n a b l e grounds t o doubt the 
defendant's s a n i t y and w a r r a n t an i n q u i r y i n t o h i s 
competency."' I d . , q u o t i n g C l i f f , 518 So. 2d a t 
7 91." 

Hodges v. S t a t e , 926 So. 2d 1060, 1068-69 ( A l a . Crim. App. 

2005). R o b e r t s ' s c l a i m concerned her u n d e r s t a n d i n g of the 

consequences of a c c e p t i n g the S t a t e ' s p l e a o f f e r and t h e r e b y 

p l e a d i n g g u i l t y s h o u l d , t h e r e f o r e , be e v a l u a t e d by the same 

g u i d e l i n e s as her competency to s t a n d t r i a l . 

As argued by the p r o s e c u t o r and s t a t e d by the t r i a l 

c o u r t , the o n l y e v i d e n c e g o i n g t o R o b e r t ' s compentency, o t h e r 

than defense c o u n s e l ' s p r o f e s s i o n s t h a t R o b e r t s was 

incompetent and d i f f i c u l t t o communicate w i t h , was a l e t t e r 

from a d o c t o r of i n t e r n a l m e d i c i n e t h a t made no d i r e c t 
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a s s e r t i o n of her a b i l i t y t o a s s i s t c o u n s e l i n her defense or 

t o u n d e r s t a n d b a s i c l e g a l p r o c e e d i n g s . 

" G e n e r a l l y , defense c o u n s e l ' s remarks c o n c e r n i n g h i s 
i n a b i l i t y t o communicate w i t h h i s c l i e n t a r e not 
e n t i t l e d t o any c o n c l u s i v e e f f e c t w i t h r e s p e c t t o 
the i s s u e of whether the defendant i s competent t o 
s t a n d t r i a l , a l t h o u g h they s h o u l d be c o n s i d e r e d by 
the c o u r t a l o n g w i t h any o t h e r e v i d e n c e of 
incompetency. Thibodeaux v. S t a t e , Tex.Cr.App., 505 
S.W. 2d 260 (1974); Drope v. M i s s o u r i , 420 U.S. 162, 
175, 95 S.Ct. 896, 906, 43 L.Ed.2d 103 (1975); 
People v. L a u d e r m i l k , 67 C a l . 2d 272, 61 C a l . R p t r . 
644, 431 P.2d 228 (1967); Brown v. S t a t e , 346 N.E. 
2d 559 (Ind. 1976). See a l s o Goulden v. S t a t e , 53 
A l a . App. 276, 299 So. 2d 321 (1974); Moore v. 
S t a t e , 52 A l a . App. 179, 290 So. 2d 246 (1974)." 

A t w e l l v S t a t e , 354 So. 2d 30, 36 ( A l a . Crim. App. 1977) 

( h o l d i n g t h a t d e s p i t e c o u n s e l ' s c o n t i n u i n g o p i n i o n t h a t the 

defendant was i n s a n e , t h e r e was no e v i d e n c e t o i n d i c a t e t h a t 

the defendant's mental c o n d i t i o n a t the time of the t r i a l was 

d i f f e r e n t from what i t was a t the time of the s a n i t y 

i n q u i s i t i o n , c i t i n g U n i t e d S t a t e s v. I v e s , 504 F. 2d 935 (9th 

C i r . 1974)). See N i c k s v. S t a t e , 783 So. 2d 895, 912-14 ( A l a . 

Crim. App. 1999). 

The l e t t e r c o n f i r m e d t h a t R o b e r t s ' s m e d i c a t i o n s f o r her 

mental i l l n e s s had been changed and needed t o be r e g u l a t e d and 

t h a t she may have d i f f i c u l t y u n d e r s t a n d i n g the c o m p l e x i t i e s of 

her d e c i s i o n . "'[T]he law i s c l e a r t h a t " [ p ] r o o f of the 
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incompetency of an accused t o s t a n d t r i a l i n v o l v e s more than 

s i m p l y showing t h a t the accused has mental problems or 

p s y c h o l o g i c a l d i f f i c u l t i e s . " ' Thomas v. S t a t e , 766 So. 2d 

860, 881 ( A l a . Crim. App. 1998), a f f ' d , 766 So. 2d 975 ( A l a . 

2000), o v e r r u l e d on o t h e r grounds by Ex p a r t e T a y l o r , 10 So.3d 

1075 ( A l a . 2005), q u o t i n g B a i l e y v. S t a t e , 421 So. 2d 1364, 

1366 (Ala.Cr.App. 1982)." C o n n a l l y v. S t a t e , [Ms. CR-05-1229, 

A p r i l 27, 2007] So. 3d , ( A l a . Crim. App. 2007). 

"Even a c l a i m of p r e s e n t drug use does not, per se, render a 

defendant incompetent t o s t a n d t r i a l . See U n i t e d S t a t e s v.  

Robinson, [530 F.2d 677 (5th C i r . 1 9 7 6 ) ] ; U n i t e d S t a t e s v. 

W i l l i a m s , 468 F.2d 819 (5th C i r . 1 9 7 2 ) ; Eathorne [v. S t a t e , 448 

So. 2d 445 ( A l a . Crim. App. 1 9 8 4 ) ] . " Stephens v. S t a t e , 512 

So. 2d 782, 785 (Ala.Crim.App. 1986), r e v e r s e d on o t h e r 

grounds, Ex p a r t e Stephens, 512 So. 2d 786 ( A l a . 1987). See  

a l s o Eathorne v. S t a t e , 448 So. 2d a t 449 ("The mere f a c t t h a t 

Eathorne was s u f f e r i n g from f e e l i n g s of g u i l t or w o r t h l e s s n e s s 

a t the time he p l e d g u i l t y i s not s u f f i c i e n t i n and of i t s e l f 

t o r e n d e r the p l e a i n v o l u n t a r y . '(T)he mere presence of 

mental i l l n e s s or o t h e r mental d i s a b i l i t y a t the time (the 

defendant) e n t e r e d h i s p l e a does not n e c e s s a r i l y mean t h a t he 
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was incompetent t o p l e a d under the Dusky [v. U n i t e d S t a t e s , 

362 U.S. 402 (1960),] t e s t . ' [ 4 ] B o l i u s v. Wainwright, 597 

F.2d 986, 990 (5th C i r . 1979). 'The mental i l l n e s s or 

d i s a b i l i t y must have been so d e b i l i t a t i n g t h a t (the defendant) 

was unable t o c o n s u l t w i t h h i s l a w y e r and d i d not have a 

r a t i o n a l and f a c t u a l u n d e r s t a n d i n g of the p r o c e e d i n g s . ' 

B o l i u s , 597 F.2d a t 990."). 

Here, Rob e r t s had f i l e d a "Motion t o Continue Arraignment 

and Motion f o r P s y c h o l o g i c a l T e s t i n g " a p p r o x i m a t e l y f i v e 

months b e f o r e the h e a r i n g on the motion f o r a c o n t i n u a n c e of 

the j u r y t r i a l , a l l e g i n g t h a t she l a c k e d s u f f i c i e n t a b i l i t y t o 

a s s i s t i n her defense. In response t h a t motion, the t r i a l 

c o u r t c o n t i n u e d the case t o p r o v i d e an o p p o r t u n i t y f o r Robe r t s 

t o be p s y c h o l o g i c a l l y e v a l u a t e d . (C. 179.) Subsequently, the 

t r i a l c o u r t a l s o o r d e r e d an e v a l u a t i o n of her competency t o 

s t a n d t r i a l and her mental s t a t e a t the time of the o f f e n s e . 

(C. 2329.) The r e p o r t f i l e d p u r s u a n t t o t h i s e v a l u a t i o n 

i n d i c a t e d t h a t R o b e r t s was competent t o s t a n d t r i a l : 

4The Dusky t e s t r e q u i r e s t h a t an accused has s u f f i c i e n t 
a b i l i t y t o c o n s u l t w i t h h i s or her c o u n s e l w i t h r a t i o n a l 
u n d e r s t a n d i n g and t h a t the accused has a r a t i o n a l and f a c t u a l 
u n d e r s t a n d i n g of the p r o c e e d i n g s a g a i n s t him or h e r . 
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"Ms. Robert s has a r e a s o n a b l e a b i l i t y t o 
a p p r a i s e a v a i l a b l e l e g a l defenses u n d e r s t a n d i n g the 
consequences f o r a g u i l t y and not g u i l t y p l e a and 
she a l s o u n d e r s t o o d a mental s t a t e defense when t h a t 
was e x p l a i n e d t o h e r . She demonstrated an 
u n d e r s t a n d i n g of l e g a l s t r a t e g i e s such as a p l e a 
b a r g a i n when those were e x p l a i n e d t o her as w e l l . 
The Defendant appears f u l l y c a pable of r e l a t i n g t o 
defense c o u n s e l and a l s o p r o v i d i n g a s s i s t a n c e i n 
c h a l l e n g i n g p r o s e c u t i o n w i t n e s s e s . Based on c u r r e n t 
assessment t h e r e does not appear t o be a l i k e l i h o o d 
of unmanageable b e h a v i o r i n the courtroom but t h a t 
would not p r e c l u d e the p o s s i b i l i t y of becoming 
somewhat e m o t i o n a l a t t i m e s . The Defendant does 
appear c a p a b l e of t e s t i f y i n g i n a r e l e v a n t f a s h i o n 
i f t h e need a r i s e s . A l l i n a l l , the Defendant 
appears c a p a b l e of a s s i s t i n g defense c o u n s e l and 
a l s o assuming the r o l e of a Defendant i n a j u d i c i a l 
p r o c e e d i n g . " 

(C. 2368-69.) 

T h i s r e p o r t was d a t e d a p p r o x i m a t e l y n i n e months b e f o r e 

the h e a r i n g on the motion t o c o n t i n u e and was a v a i l a b l e t o the 

t r i a l c o u r t . Based on the evi d e n c e R o b e r t s p r e s e n t e d a t the 

h e a r i n g , she d i d not prove t h a t her c o n d i t i o n had 

s i g n i f i c a n t l y changed s i n c e t h a t e a r l i e r e v a l u a t i o n . As 

s t a t e d i n Eathorne v. S t a t e , s u p r a : 

"Here, Eathorne d i d not prove t h a t h i s c o n d i t i o n 
had s i g n i f i c a n t l y d e t e r i o r a t e d between the time he 
was found competent t o s t a n d t r i a l and the time he 
p l e d g u i l t y . U n l e s s the c i r c u m s t a n c e s change, an 
accused i s not e n t i t l e d t o a s e p a r a t e d e t e r m i n a t i o n 
of h i s competence t o p l e a d g u i l t y a f t e r b e i n g found 
competent t o s t a n d t r i a l because the same s t a n d a r d 
a p p l i e s . U n i t e d S t a t e s ex r e l . H e r a l v. Franzen, 667 
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F.2d 633, 638 (7th C i r . 1981). See a l s o A t w e l l v.  
S t a t e , 354 So. 2d 30 (Ala.Cr.App. 1977), c e r t . 
d e n i e d , Ex p a r t e A t w e l l , 354 So. 2d 39 ( A l a . 1978); 
Annot. 37 A.L.R. Fed. 356 (1978)." 

Eathorne v. S t a t e , 448 So. 2d a t 448. See a l s o White v. 

S t a t e , 346 So. 2d 22, 25 ( A l a . Crim. App. 1 9 7 7 ) ( h o l d i n g t h a t 

"the t r i a l judge d i d not e r r i n f i n d i n g t h a t , based on the 

p r e v i o u s v e r d i c t of competency, the a s s e r t i o n s of the 

a p p e l l a n t ' s c o u n s e l d i d not r a i s e a bona f i d e doubt as t o the 

a p p e l l a n t ' s competency t o s t a n d t r i a l " ) . 

" I n o r d e r t o o v e r t u r n the t r i a l judge's competency 

d e t e r m i n a t i o n , we must f i n d t h a t the judge abused h i s or her 

d i s c r e t i o n . " T a n k e r s l e y v. S t a t e , 724 So. 2d 557, 565 ( A l a . 

Crim. App. 1998). R e v i e w i n g the e n t i r e r e c o r d , i n c l u d i n g the 

r e p o r t s and h e a r i n g s , we cannot say t h a t the t r i a l c o u r t 

abused i t s d i s c r e t i o n . Compare Eathorne v. S t a t e , 448 So. 2d 

a t 449 ("In r e v i e w i n g Eathorne's mental c a p a c i t y , we have 

examined the t o t a l i t y of the c i r c u m s t a n c e s s u r r o u n d i n g the 

p l e a . ' D e t e r m i n a t i o n of the defendant's s t a t e o f mind i s 

c e r t a i n l y c r i t i c a l i n d e t e r m i n i n g the v o l u n t a r i n e s s of a p l e a . 

F o r d v. U n i t e d S t a t e s , 418 F.2d 855 (8th C i r . 1969). See 

G r i f f i t h v. Wyrick, 527 F.2d 109 (8th C i r . 1975). However, t o 

a l a r g e e x t e n t , i t i s t o be d e t e r m i n e d by examining the 
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t o t a l i t y of the c i r c u m s t a n c e s s u r r o u n d i n g the p l e a i n s t e a d of 

s o l e l y on the b a s i s of the defendant's subsequent t e s t i m o n y . 

U n i t e d S t a t e s ex r e l . Robinson v. Housewright, 525 F.2d 988 

(7th C i r . 1975); C a l a b r e s e v. U n i t e d S t a t e s , 507 F.2d 259 (1st 

C i r . 1974); F o r d v. U n i t e d S t a t e s , s u p r a . Otherwise e v e r y p l e a 

would be s u b j e c t t o s u c c e s s f u l a t t a c k . ' T o l e r v. Wyrick, 563 

F.2d 372, 373-74 (8th C i r . 1 9 7 7 ) . " ) . 

I I . 

R o b e r t s argues t h a t her t r i a l c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r o v i d e s u f f i c i e n t e v i d e n c e t o su p p o r t her motion 

f o r a c o n t i n u a n c e and f o r f a i l i n g t o pursue a defense of not 

g u i l t y by reason of mental d i s e a s e or d e f e c t . 

A. 

R o b e r t s ' s t r i a l c o u n s e l was not i n e f f e c t i v e f o r f a i l i n g 

t o p r e s e n t the t e s t i m o n y of two d o c t o r s i n s u p p o r t of the 

motion f o r a c o n t i n u a n c e . R o b e r t s i s r e f e r r i n g t o the d o c t o r s 

who had examined her and who had a l l e g e d l y d e t e r m i n e d t h a t she 

was incompetent t o c o n s i d e r and p a r t i c i p a t e i n the p l e a 

n e g o t i a t i o n s and p l e a o f f e r . She f u r t h e r a l l e g e s t h a t her 

c o u n s e l s h o u l d have r e q u e s t e d t h a t she be r e a s s e s s e d as t o her 

competency. Had her c o u n s e l done so, she argues, the r e s u l t of 

16 



CR-08-1229 

the p r o c e e d i n g s might have been d i f f e r e n t . S p e c i f i c a l l y , she 

contends t h a t had her reassessment shown t h a t she was 

incompetent t o c o n s i d e r the p l e a o f f e r , she c o u l d have been 

sentenced t o l i f e imprisonment w i t h the p o s s i b i l i t y of p a r o l e 

p u r s u a n t t o the p l e a . Moreover, i f she had been found 

incompetent t o s t a n d t r i a l and the p r o c e e d i n g s had been 

undertaken w i t h her f u l l p a r t i c i p a t i o n , "the evi d e n c e as a 

whole would have been d i f f e r e n t , l e a d i n g t o a d i f f e r e n t 

v e r d i c t by the j u r y . " (Roberts's b r i e f , a t 52.) 

At the h e a r i n g on the motion f o r a new t r i a l , R o b e r t s 

r a i s e d the i s s u e of i n e f f e c t i v e n e s s c o n c e r n i n g her c o u n s e l ' s 

a l l e g e d f a i l u r e t o p r o v i d e the evi d e n c e n e c e s s a r y t o sup p o r t 

the motion f o r a c o n t i n u a n c e . The p r o s e c u t o r argued t h a t the 

c o n t e n t i o n was 

" p r e d i c a t e d on the i d e a t h a t but f o r [defense 
c o u n s e l ] not d o i n g X, Y, and Z, Rober t s would have 
p l e a d e d g u i l t y Understand or communicate or 
coop e r a t e on perhaps a l a s t minute p l e a o f f e r from 
the S t a t e . There was no l a s t minute p l e a o f f e r . For 
a year and a h a l f we were p r e p a r e d t o d i s c u s s some 
s e t t l e m e n t t h a t may a r i s e from her remorse, 
acceptance of r e s p o n s i b i l i t y . And what has never 
changed from the moment of her a r r e s t u n t i l today i s 
t h a t she has shown not one i o t a of remorse f o r the 
death of Darlene R o b e r t s . I t i s her o b s t i n a n c e t h a t 
causes her t o keep not h a v i n g t h i n g s done. Because 
she's competent, i t ' s h a r d t o f i n d a d o c t o r t o come 
up here and say t h a t she i s n ' t . Because she's 
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o b s t i n a t e , i t ' s h a r d f o r people t o communicate w i t h 

h e r . " 

(R. 1491-92.) The p r o s e c u t o r then r e a d from a l e t t e r R o b e r t s 

wrote t o the t r i a l c o u r t p r a i s i n g her c o u n s e l ' s performance. 

As t o the c l a i m t h a t c o u n s e l s h o u l d have had her competency 

r e a s s e s s e d , the p r o s e c u t o r s t a t e d t h a t Roberts was c l e a r l y " i n 

f u l l p o s s e s s i o n of [her] f a c i l i t i e s " and t h a t her problem was 

o b s t i n a n c e . (R. 1506.) 

The r e c o r d r e v e a l s t h a t t r i a l c o u n s e l argued t h a t he had 

wanted t o p r e s e n t the t e s t i m o n y of the two d o c t o r s — D r . 

J u n k i n s and Dr. Grant a t the h e a r i n g on the motion f o r a 

c o n t i n u a n c e but i n d i c a t e d t h a t i t might be d i f f i c u l t t o do so 

due t o t h e i r s c h e d u l e s . The t r i a l c o u r t a c q u i e s c e d i n t h a t 

comment. The l e t t e r from Dr. J u n k i n s e x p l a i n e d t h a t he was 

unable t o be p r e s e n t f o r the h e a r i n g because h i s daughter was 

h a v i n g s u r g e r y . T r i a l c o u n s e l was a b l e t o p r e s e n t the l e t t e r 

from Dr. J u n k i n s and f u l l y argued h i s c l a i m of R o b e r t s ' s 

a l l e g e d incompetency. 

The r e c o r d f a i l s t o d i s c l o s e t h a t R o b e r t s ' s t r i a l c o u n s e l 

was i n e f f e c t i v e i n h i s attempts t o p r e s e n t the t e s t i m o n y of 

the d o c t o r s t o s u p p o r t the motion f o r a c o n t i n u a n c e . F u r t h e r , 

t h e r e i s no i n d i c a t i o n t h a t R o b e r t s was p r e j u d i c e d by t h i s 
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f a i l u r e . The t r i a l c o u r t r e v i e w e d the l e t t e r sent by Dr. 

J u n k i n s , which a l s o i m p l i e d t h a t the o t h e r d o c t o r , Dr. Grant, 

would most l i k e l y draw the same c o n c l u s i o n s c o n c e r n i n g 

R o b e r t s ' s m e d i c a t i o n . Nor i s t h e r e any i n d i c a t i o n from the 

t r a n s c r i p t of the t r i a l p r o c e e d i n g s t h a t R o b e r t s was unable t o 

p a r t i c i p a t e i n her d e f e n s e . The p r o s e c u t o r s t a t e d t h a t she 

v i s i b l y a s s i s t e d and c o n f e r r e d w i t h her c o u n s e l . Moreover, 

the t r i a l d i d not commence u n t i l the week f o l l o w i n g the 

h e a r i n g , so t h e r e was time f o r the new m e d i c a t i o n s t o be 

r e g u l a t e d . 

"The U n i t e d S t a t e s Supreme Co u r t , i n S t r i c k l a n d  
v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 
L.Ed.2d 674 (1984), e s t a b l i s h e d a two-pronged t e s t 
to determine whether c o u n s e l was i n e f f e c t i v e . 

"'A c o n v i c t e d defendant's c l a i m t h a t 
c o u n s e l ' s a s s i s t a n c e was so d e f e c t i v e as t o 
r e q u i r e r e v e r s a l of a c o n v i c t i o n or death 
sentence has two components. F i r s t , the 
defendant must show t h a t c o u n s e l ' s 
performance was d e f i c i e n t . T h i s r e q u i r e s 
showing t h a t c o u n s e l made e r r o r s so s e r i o u s 
t h a t c o u n s e l was not f u n c t i o n i n g as the 
" c o u n s e l " guaranteed by the S i x t h 
Amendment. Second, the defendant must show 
t h a t the d e f i c i e n t performance p r e j u d i c e d 
the defense. T h i s r e q u i r e s showing t h a t 
c o u n s e l ' s e r r o r s were so s e r i o u s as t o 
d e p r i v e the defendant of a f a i r t r i a l , a 
t r i a l whose r e s u l t i s r e l i a b l e . U n l e s s a 
defendant makes b o t h showings, i t cannot be 
s a i d t h a t the c o n v i c t i o n or death sentence 
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r e s u l t e d from a breakdown i n the a d v e r s a r y 
p r o c e s s t h a t r e n d e r s the r e s u l t 
u n r e l i a b l e . ' 

" S t r i c k l a n d , 466 U.S. a t 687, 104 S.Ct. a t 2064. To 
e s t a b l i s h the p r e j u d i c e component, 'the defendant 
must show t h a t t h e r e i s a r e a s o n a b l e p r o b a b i l i t y 
t h a t , but f o r c o u n s e l ' s u n p r o f e s s i o n a l e r r o r s , the 
r e s u l t would have been d i f f e r e n t . A r e a s o n a b l e 
p r o b a b i l i t y i s a p r o b a b i l i t y s u f f i c i e n t t o undermine 
c o n f i d e n c e i n the outcome.' 466 U.S. a t 694, 104 
S.Ct. a t 2068. 

" ' J u d i c i a l s c r u t i n y of c o u n s e l ' s 
performance must be h i g h l y d e f e r e n t i a l . I t 
i s a l l too t e m p t i n g f o r a defendant t o 
second-guess c o u n s e l ' s a s s i s t a n c e a f t e r a 
c o n v i c t i o n or adverse sentence, and i t i s 
a l l too easy f o r a c o u r t , examining 
c o u n s e l ' s defense a f t e r i t has proved 
u n s u c c e s s f u l , t o conclude t h a t a p a r t i c u l a r 
a c t or o m i s s i o n of c o u n s e l was 
u n r e a s o n a b l e . Cf. Engle v. I s a a c , 456 U.S. 
107, 133-34, 102 S.Ct. 1558, 1574-75, 71 
L.Ed.2d 783 (1982). A f a i r assessment of 
a t t o r n e y performance r e q u i r e s t h a t every 
e f f o r t be made t o e l i m i n a t e the d i s t o r t i n g 
e f f e c t s of h i n d s i g h t , t o r e c o n s t r u c t the 
c i r c u m s t a n c e s of c o u n s e l ' s c h a l l e n g e d 
conduct, and t o e v a l u a t e the conduct from 
c o u n s e l ' s p e r s p e c t i v e a t the t i m e . Because 
of the d i f f i c u l t i e s i n h e r e n t i n making the 
e v a l u a t i o n , a c o u r t must i n d u l g e a s t r o n g 
presumption t h a t c o u n s e l ' s conduct f a l l s 
w i t h i n the wide range of r e a s o n a b l e 
p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , the 
defendant must overcome the presumption 
t h a t , under the c i r c u m s t a n c e s , the 
c h a l l e n g e d a c t i o n "might be c o n s i d e r e d 
sound t r i a l s t r a t e g y . " See M i c h e l v. 
L o u i s i a n a , s u p r a , 350 U.S. [91] a t 101, 76 
S.Ct. [158] a t 164, [100 L.Ed. 83 (1955) 
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"466 U.S. a t 689, 104 S.Ct. a t 2065. [Roberts] i s 
r e q u i r e d t o ' a f f i r m a t i v e l y prove p r e j u d i c e ' i n 
making c l a i m s t h a t h i s a t t o r n e y ' s performance was 
d e f i c i e n t . 466 U.S. a t 693, 104 S.Ct. a t 2067." 

N i c k s v. S t a t e , 783 So. 2d 895, 918-919 ( A l a . Crim. App. 

1999). 

Here, R o b e r t s has f a i l e d t o prove t h a t her c o u n s e l was 

i n e f f e c t i v e i n t h a t he a l l e g e d l y p r o v i d e d i n s u f f i c i e n t 

e v i d e n c e t o s u p p o r t the motion f o r a c o n t i n u a n c e . See H e r r i n g  

v. S e c r e t a r y , Dep't of C o r r . , 397 F.3d 1338, 1348-50 (11th 

C i r . 2005) ( r e j e c t i n g i n e f f e c t i v e - a s s i s t a n c e c l a i m t h a t 

H e r r i n g ' s c o u n s e l d i d not conduct a m e a n i n g f u l i n v e s t i g a t i o n 

i n t o h i s mental c o n d i t i o n where H e r r i n g ' s mother was o n l y the 

m i t i g a t i o n w i t n e s s and c o u n s e l d i d not i n t r o d u c e e v i d e n c e from 

h o s p i t a l r e c o r d s i n c o u n s e l ' s p o s s e s s i o n showing defendant's 

b r a i n damage and mental r e t a r d a t i o n or c a l l p s y c h o l o g i s t who 

e v a l u a t e d defendant p r e t r i a l as h a v i n g d u l l normal 

i n t e l l i g e n c e ; t h e s e were t a c t i c a l d e c i s i o n s ) . 

B. 

R o b e r t s has a l s o f a i l e d t o meet her burden of p r o o f under 

S t r i c k l a n d v. Washington, (466 U.S. 668 (1984), t o s u p p o r t her 

c l a i m t h a t her t r i a l c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o 
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pursue a defense of not g u i l t y by reason of mental d i s e a s e or 

d e f e c t . 

The r e c o r d i n d i c a t e s t h a t t r i a l c o u n s e l withdrew 

R o b e r t s ' s p l e a of not g u i l t y by reason of mental d i s e a s e or 

d e f e c t a f t e r she was e v a l u a t e d p u r s u a n t t o a motion t h a t he 

had f i l e d . The f o r e n s i c p s y c h i a t r i s t d e t e r m i n e d t h a t , 

a l t h o u g h she had a l o n g h i s t o r y of m e n t a l - h e a l t h - r e l a t e d 

i s s u e s and p a r t i c u l a r l y s u f f e r e d from b i p o l a r d i s e a s e and 

d e p r e s s i o n , she showed no s i g n s t h a t her c o g n i t i v e s k i l l s were 

i m p a i r e d . As t o her mental s t a t e a t the time of the o f f e n s e , 

the r e p o r t from the examiner s t a t e d : 

"The Defendant a t t h i s time i s a b l e t o p r o v i d e 
e x t e n s i v e d e t a i l s and i n f o r m a t i o n a s s o c i a t e d w i t h 
events and b e h a v i o r s l e a d i n g up t o the i n d e x crime 
and a l s o her r e l a t i o n s h i p w i t h the v i c t i m . She 
r e p o r t s t h a t the v i c t i m had been c a l l i n g and 
h a r a s s i n g her f o r a l o n g p e r i o d of time. She i s a b l e 
t o p r o v i d e e x t e n s i v e d e t a i l s and i n f o r m a t i o n about 
her a c t i v i t i e s and b e h a v i o r i n the time frame 
c o n t i g u o u s w i t h the i n d e x c r i m e . No impairment of 
r e a l i t y c o n t a c t i s noted and no a b e r r a t i o n s of 
thought or c o g n i t i v e impediments are noted t h a t 
would have i n t e r f e r e d w i t h her a b i l i t y t o a p p r e c i a t e 
the n a t u r e and q u a l i t y of her a c t i o n s a t t h a t t i m e . " 

(C. 2370.) 

The r e c o r d i n d i c a t e s t h a t R o b e r t s s t a l k e d the v i c t i m and, 

a t the time of the o f f e n s e , l a i d i n w a i t f o r the v i c t i m t o 
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d r i v e by, c o n c e a l e d her i d e n t i t y w i t h s u n g l a s s e s , a hooded 

s w e a t - s h i r t , and a b a s e b a l l hat w i t h her h a i r p u l l e d up under 

the h a t . She a l s o wore a s u r g i c a l mask t o c o n c e a l her nose 

and mouth. She remained i n the v e h i c l e w h i l e her a c c o m p l i c e 

s t o o d o u t s i d e w i t h the hood of the v e h i c l e r a i s e d , p r e t e n d i n g 

t o need a s s i s t a n c e . When the v i c t i m stopped t o render a i d , 

Ro b e r t s ' s a c c o m p l i c e attempted t o b i n d and gag h e r , but she 

escaped. R o b e r t s chased the v i c t i m on f o o t , w h i l e her 

ac c o m p l i c e took up chase u s i n g the v i c t i m ' s v e h i c l e . R o b e r t s 

jumped i n t o the v e h i c l e , and the v i c t i m was e v e n t u a l l y found 

and s h o t . 

"'"A d i s t i n c t i o n must be made between a 
f a i l u r e t o i n v e s t i g a t e the mental h i s t o r y 
of an accused and the r e j e c t i o n of i n s a n i t y 
as a defense a f t e r p r o p e r i n v e s t i g a t i o n . 
'An a t t o r n e y w i t h c o n s i d e r a b l e e x p e r i e n c e 
i n c r i m i n a l m a t t e r s and, t h e r e f o r e , i n 
d e a l i n g w i t h a wide range of peo p l e ... may 
be presumed t o have some a b i l i t y t o 
e v a l u a t e the mental c a p a c i t y of h i s 
c l i e n t . ' U n i t e d S t a t e s ex r e l . R i v e r a v.  
Franzen, 594 F. Supp. 198, 202 (N.D. I l l . 
1984). 'As a p r a c t i c a l m a t t e r , when 
d e c i d i n g whether t o p r e s e n t an i n s a n i t y 
d e fense, the c r i m i n a l defendant's lawyer i s 
t r u l y the f i n a l p s y c h i a t r i s t . I t i s not the 
r o l e of a c o u r t t o doubt h i s judgment 
T r i a l c o u n s e l may not r e j e c t the i n s a n i t y 
defense '"without p u r s u i n g the b a s i c 
i n q u i r i e s n e c e s s a r y t o e v a l u a t e i t s m e r i t s 
i n t e l l i g e n t l y . " ' R i v e r a , 594 F. Supp. a t 
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203. See a l s o M a r t i n v. Maggio, 711 F.2d 
1273, 1280 (5th C i r . 1983), r e h e a r i n g 
d e n i e d , 739 F.2d 184 (5th C i r . ) , c e r t . 
d e n i e d , 469 U.S. 1028, 105 S.Ct. 447, 83 
L.Ed. 2d 373 (1984); P i c k e n s v. L o c k h a r t , 
714 F.2d 1455, 1467 (8th C i r . 1983) ('It i s 
o n l y a f t e r a f u l l i n v e s t i g a t i o n of a l l the 
m i t i g a t i n g c i r c u m s t a n c e s t h a t c o u n s e l can 
make an in f o r m e d , t a c t i c a l d e c i s i o n about 
which i n f o r m a t i o n would be the most h e l p f u l 
t o t he c l i e n t ' s c a s e ' ) . " 

" ' D i l l v. S t a t e , 484 So. 2d 491, 498 (Ala.Cr.App. 
1985) (emphasis o r i g i n a l ) . See a l s o Roy v. S t a t e , 
680 So. 2d 936 (Ala.Cr.App. 1996).'" 

Payne v. S t a t e , 791 So. 2d 383, 401 ( A l a . Crim. App. 1999), 

a f f i r m e d , Ex p a r t e Payne , 683 So. 2d 458 ( A l a . 1996), 

q u o t i n g , Samra v. S t a t e , 771 So. 2d 1108, 1120 ( A l a . Crim. 

App. 1999). 

Here, a l t h o u g h R o b e r t s had a h i s t o r y of mental problems, 

her a c t i o n s d i d not i n d i c a t e t h a t she was l e g a l l y i n s a n e a t 

the time of the o f f e n s e and a r e p o r t by a f o r e n s i c 

p s y c h i a t r i s t c o n f i r m e d t h i s assessment. Defense c o u n s e l 

i n t r o d u c e d e x p e r t t e s t i m o n y as t o her mental i l l n e s s f o r 

purposes of m i t i g a t i o n d u r i n g the p e n a l t y phase of her t r i a l , 

and the t r i a l c o u r t found the e x i s t e n c e of the m i t i g a t i n g 

f a c t o r t h a t her c a p a c i t y t o a p p r e c i a t e the c r i m i n a l i t y of her 

conduct or t o conform i t t o the re q u i r e m e n t s of law was 
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s u b s t a n t i a l l y i m p a i r e d . § 13A-5-51(6), A l a . Code 1975. The 

t r i a l c o u r t a l s o found the e x i s t e n c e of the m i t i g a t i n g f a c t o r 

t h a t the c a p i t a l o f f e n s e was committed w h i l e she was under the 

i n f l u e n c e of extreme mental or e m o t i o n a l d i s t u r b a n c e . § 13A-

5-51 ( 2 ) , A l a . Code 1975. The t r i a l c o u r t noted t h a t t h e s e 

f i n d i n g s d i d not d i s p u t e or c o n t r a d i c t the e x p e r t ' s f i n d i n g i n 

h i s r e p o r t c o n c e r n i n g R o b e r t s ' s mental c o n d i t i o n a t the time 

of t he o f f e n s e , as the l a t t e r i s based on the l e g a l s t a n d a r d 

f o r i n s a n i t y , which i s d i f f e r e n t . Thus, the t r i a l c o u r t 

u l t i m a t e l y d e t e r m i n e d t h a t , d e s p i t e the j u r y ' s recommendation 

of a sentence of death, the m i t i g a t i n g f a c t o r s outweighed the 

a g g r a v a t i n g f a c t o r s and sent e n c e d R o b e r t s t o l i f e imprisonment 

w i t h o u t the p o s s i b i l i t y of p a r o l e . R o b e r t s ' s t r i a l c o u n s e l 

was thus e f f e c t i v e i n p r e s e n t i n g s u f f i c i e n t e v i d e n c e t o 

persuade the judge t h a t t he l e s s e r sentence was a p p r o p r i a t e t o 

her case. 

"'When t h i s c o u r t i s r e v i e w i n g a c l a i m of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l , we i n d u l g e a s t r o n g p r e sumption t h a t 

c o u n s e l ' s conduct was a p p r o p r i a t e and r e a s o n a b l e . Luke v.  

S t a t e , 484 So. 2d 531, 534 ( A l a . Cr. App. 1985).' H a l l f o r d v.  

S t a t e , 629 So. 2d 6, 9 ( A l a . Cr. App. 1992)." S t a t e v. 
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T a r v e r , 629 So.2d 14, 17 ( A l a . Cr. App. 1993). Here, i n l i g h t 

of t he e v i d e n c e and e x p e r t o p i n i o n , t r i a l c o u n s e l made a 

t a c t i c a l d e c i s i o n t o withdraw the p l e a of not g u i l t y by reason 

of mental d i s e a s e or d e f e c t . The e v i d e n c e a g a i n s t R o b e r t s was 

overwhelming, and t r i a l c o u n s e l was a b l e t o use the e v i d e n c e 

c o n c e r n i n g her h i s t o r y of mental d i s e a s e t o reduce her 

sentence from the a d v i s o r y j u r y v e r d i c t of death t o l i f e 

imprisonment w i t h o u t p a r o l e . Thus, Robe r t s has f a i l e d t o show 

t h a t she s u f f e r e d p r e j u d i c e as the r e s u l t of t r i a l c o u n s e l ' s 

performance. 

I I I . 

A l t h o u g h not r a i s e d as an i s s u e on a p p e a l , R o b e r t s ' s 

c o n v i c t i o n s and sentences v i o l a t e the p r i n c i p l e s of d o u b l e -

j e o p a r d y and a f f e c t e d the t r i a l c o u r t ' s j u r i s d i c t i o n . She was 

c o n v i c t e d of two counts of c a p i t a l murder, as charged i n 

Counts 2 and 3 of her i n d i c t m e n t , f o r the murder of Darlene 

R o b e r t s d u r i n g a k i d n a p p i n g . Count 2 charged t h a t she caused 

Darlene R o b e r t s ' s death by s h o o t i n g her w i t h a shotgun d u r i n g 

her a b d u c t i o n or attempted a b d u c t i o n w i t h the i n t e n t t o 

i n f l i c t i n j u r y upon her or t o v i o l a t e her s e x u a l l y . Count 3 

charged t h a t she caused Darlene R o b e r t s ' s death by s h o o t i n g 
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her w i t h a shotgun d u r i n g her a b d u c t i o n or attempted a b d u c t i o n 

w i t h the i n t e n t t o t e r r o r i z e h e r . These c o n v i c t i o n s are based 

on t he same o f f e n s e committed by a l t e r n a t i v e means. 

In Davis v. S t a t e , [Ms. CR-08-0240, August 7, 2009] 

So. 3d , ( A l a . Crim. App. 2009), Davis was charged 

w i t h , c o n v i c t e d of and sentenced f o r two counts of k i d n a p p i n g 

as t o each of t h r e e v i c t i m s and t h i s c o u r t d e t e r m i n e d t h a t h i s 

r i g h t t o be f r e e from double j e o p a r d y was v i o l a t e d . T h i s 

Court s t a t e d : 

"As p r e v i o u s l y noted, a k i d n a p p i n g i s complete when 
a v i c t i m i s abducted w i t h the i n t e n t t o s e c r e t e the 
v i c t i m or d e a d l y f o r c e i s used or the p e r p e t r a t o r 
t h r e a t e n s t o use such f o r c e . Commentary, § 13A-6-43, 
Ala.Code 1975. 'The prime i n g r e d i e n t i s the t a k i n g 
or d e t a i n i n g of a per s o n a g a i n s t h i s w i l l and 
w i t h o u t a u t h o r i t y of law.' I d . 

"Because m u l t i p l e punishments were imposed under 
s e p a r a t e s u b s e c t i o n s of § 13A-6-43, Ala.Code 1975, 
'when the a c t i o n s d e s c r i b e d i n each of those 
s u b s e c t i o n s [were] based on the same conduct of the 
accused a g a i n s t the same v i c t i m , ' d o u b l e - j e o p a r d y 
p r i n c i p l e s were v i o l a t e d . Egbuonu v. S t a t e , 993 So. 
2d 35, 43 ( A l a . Crim. App. 2007) . See a l s o Ex p a r t e  
Robey, 920 So. 2d 1069, 1070 ( A l a . 2004); and Ex 
p a r t e R i c e , 766 So. 2d 143, 148 ( A l a . 1999)." 

Davis v. S t a t e , So. 3d a t . Thus, D a v i s ' s c o n v i c t i o n s 

f o r m u l t i p l e counts of the same o f f e n s e by a l t e r n a t e means 

v i o l a t e d h i s r i g h t s t o be f r e e from double j e o p a r d y . 
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Here, R o b e r t s ' s c o n v i c t i o n s f o r the murder of Darlene 

R o b e r t s d u r i n g her k i d n a p p i n g by a l t e r n a t e means of k i d n a p p i n g 

v i o l a t e d her r i g h t s t o be f r e e from double j e o p a r d y . 

Moreover, R o b e r t s ' s c o n v i c t i o n f o r i n t e n t i o n a l murder, 

a l e s s e r i n c l u d e d o f f e n s e of c a p i t a l murder under count 1 of 

the i n d i c t m e n t , was based on the same murder. T h e r e f o r e , her 

c o n v i c t i o n f o r i n t e n t i o n a l murder a l s o v i o l a t e d her r i g h t s 

under the Double Jeopardy C l a u s e because t h e y were c o n v i c t i o n s 

f o r b o t h a g r e a t e r and a l e s s e r - i n c l u d e d o f f e n s e . See  

D e a r d o r f f v. S t a t e , 6 So. 3d 1205, 1215 ( A l a . Crim. App. 2004) 

( c o n v i c t i o n s f o r c a p i t a l murder f o r murder d u r i n g a rob b e r y 

and f o r f i r s t degree t h e f t of p r o p e r t y based on the same t h e f t 

u n d e r l y i n g the r o b b e r y i n the c a p i t a l o f f e n s e v i o l a t e d d o u b l e -

j e o p a r d y p r i n c i p l e s ) . 

" S i n c e the d e c i s i o n i n R o l l i n g [v. S t a t e , 673 
So.2d 812 (Ala.Crim.App. 1 9 9 5 ) ] , t h i s C ourt has 
c o n t i n u e d t o h o l d t h a t c e r t a i n d o u b l e - j e o p a r d y 
c l a i m s i m p l i c a t e the j u r i s d i c t i o n of the t r i a l c o u r t 
and, t h e r e f o r e , are not s u b j e c t t o w a i v e r . See, 
e.g., P o w e l l v. S t a t e , 854 So. 2d 1206 ( A l a . Crim. 
App. 2002); Deas v. S t a t e , 844 So. 2d 1286 ( A l a . 
Crim. App. 2002); Hale v. S t a t e , 831 So. 2d 639 
( A l a . Crim. App. 2001); P e t e r s o n v. S t a t e , 842 So. 
2d 734, 735 ( A l a . Crim. App. 2001) ( o p i n i o n on 
r e t u r n t o remand); Grayson v. S t a t e , 824 So. 2d 804 
( A l a . Crim. App. 1999), a f f ' d , 824 So. 2d 844 ( A l a . 
2001); Simmons v. S t a t e , 797 So. 2d 1134 ( A l a . Crim. 
App. 1999); L o g g i n s v. S t a t e , 771 So. 2d 1070 ( A l a . 
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Crim. App. 1999), a f f ' d , 771 So. 2d 1093 ( A l a . 
2000); Lorance v. S t a t e , 770 So. 2d 644 ( A l a . Crim. 
App. 1999); Borden v. S t a t e , 711 So. 2d 498 ( A l a . 
Crim. App. 1997), a f f ' d , 711 So. 2d 506 ( A l a . 1998); 
and D o z i e r v. S t a t e , 706 So. 2d 1287 ( A l a . Crim. 
App. 1997). L i k e R o l l i n g , most of those d e c i s i o n s 
i n v o l v e d s i m u l t a n e o u s c o n v i c t i o n s f o r b o t h a g r e a t e r 
and a l e s s e r - i n c l u d e d o f f e n s e . " 

Straughn v. S t a t e , 876 So. 2d 492, 508 ( A l a . Crim. App. 2003) . 

See a l s o , Ex p a r t e B e n e f i e l d , 932 So. 2d 92, 93 ( A l a . 2005) 

( B e n e f i e l d ' s c l a i m t h a t he c o u l d not be c o n v i c t e d of b o t h 

f i r s t - d e g r e e rape and the l e s s e r - i n c l u d e d o f f e n s e of f i r s t -

degree s e x u a l abuse a r i s i n g out of the same a c t p r e s e n t e d a 

j u r i s d i c t i o n a l i s s u e ) . 

' " S e c t i o n 1 3 A - 1 - 8 ( b ) ( 2 ) , Ala.Code 1975, e s t a b l i s h e s : 

"'"When the same conduct of a defendant may 
e s t a b l i s h the commission of more than one 
o f f e n s e , the defendant may be p r o s e c u t e d 
f o r each such o f f e n s e . He may not, however, 
be c o n v i c t e d of more than one o f f e n s e i f 
... [o]ne o f f e n s e i s i n c l u d e d i n the o t h e r , 
as d e f i n e d i n S e c t i o n 13A-1-9 [the 
l e s s e r - i n c l u d e d o f f e n s e s t a t u t e ] " 

'"As we s t a t e d i n Adams v. S t a t e , 955,So. 2d 
1037,(Ala.Crim. App. 2003): 

"'"A defendant cannot be c o n v i c t e d of b o t h 
a c a p i t a l o f f e n s e and a l e s s e r o f f e n s e t h a t 
i s i n c l u d e d i n the c a p i t a l charge. See 
Mangione v. S t a t e , 740 So. 2d 444 ( A l a . 
Crim. App. 1998); Borden v. S t a t e , 711 So. 
2d 498 (Ala.Crim.App.1997), a f f ' d , 711 So. 
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2d 506 ( A l a . 1998). As t h i s C ourt s t a t e d i n 
Mangione: 

"'"'While the a p p e l l a n t was 
p r o p e r l y charged w i t h the two 
c a p i t a l o f f e n s e s , see Borden, 711 
So. 2d a t 503-04, n. 3, and b o t h 
o f f e n s e s were p r o p e r l y s u b m i t t e d 
t o the j u r y , the p r o h i b i t i o n 
a g a i n s t double j e o p a r d y was 
v i o l a t e d when the a p p e l l a n t was 
c o n v i c t e d of the c a p i t a l o f f e n s e 
of murder d u r i n g the course of a 
k i d n a p p i n g under Count I of the 
i n d i c t m e n t and a l s o was c o n v i c t e d 
of the l e s s e r - i n c l u d e d o f f e n s e of 
i n t e n t i o n a l murder under Count I I 
of the i n d i c t m e n t , because the 
"same murder was an element of 
the c a p i t a l o f f e n s e and the 
i n t e n t i o n a l murder c o n v i c t i o n . " 
Borden, 711 So. 2d a t 503. See 
a l s o C o r a l v. S t a t e , 628 So.2d 
954, 958 (Ala.Cr.App.1992), 
a f f ' d , 628 So. 2d 1004 ( A l a . 
1993), c e r t . d e n i e d , 511 U.S. 
1012, 114 S.Ct. 1387, 128 L.Ed. 
2d 61 (1994) ( h o l d i n g t h a t the 
defendant's c o n v i c t i o n of the 
l e s s e r - i n c l u d e d o f f e n s e of 
i n t e n t i o n a l murder under a count 
a l l e g i n g the c a p i t a l o f f e n s e of 
murder-robbery and h i s c o n v i c t i o n 
of t he c a p i t a l o f f e n s e of 
m u r d e r - b u r g l a r y v i o l a t e d the 
p r i n c i p l e s of double j e o p a r d y 
where the same murder was an 
element of bot h c o n v i c t i o n s ) . ' 

"'"740 So. 2d a t 449."'" 
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Lewis v. S t a t e , [Ms. CR-06-1770, October 2, 2009] So. 3d 

, ( A l a . Crim. App. 20 0 9 ) q u o t i n g White v. S t a t e , 900 So. 

2d 1249, 1270 (Ala.Crim.App. 2004)). 

For t h i s r e a s o n , t h i s cause must be remanded f o r the 

e n t r y of a new o r d e r . See Ex p a r t e R i c e , 766 So. 2d 143, 
152-53 ( A l a . 1999) ("[A]n a p p e l l a t e c o u r t ' s v a c a t i n g one of 

[the defendant's] c o n v i c t i o n s and i t s c o r r e s p o n d i n g sentence 

would have the e f f e c t , a l b e i t u n i n t e n d e d , of n u l l i f y i n g a p a r t 

of the j u r y ' s v e r d i c t . We t h i n k the b e t t e r approach i s f o r 

the C o u r t of C r i m i n a l Appeals t o remand the case t o the t r i a l 

c o u r t f o r the e n t r y of a new o r d e r -- an o r d e r t h a t adjudges 

[the defendant] g u i l t y of [the v i c t i m ' s ] murder and sentences 

him f o r t h a t s i n g l e o f f e n s e . " ) . 

Thus, t h i s cause i s remanded f o r the t r i a l c o u r t t o e n t e r 

a new o r d e r a d j u d g i n g R o b e r t s g u i l t y of a s i n g l e count of 

c a p i t a l murder f o r the murder d u r i n g a f i r s t - d e g r e e k i d n a p p i n g 

of Darlene R o b e r t s and of f i r s t - d e g r e e r o b b e r y as found by the 

j u r y and i n c l u d e d i n count one of the i n d i c t m e n t . Due r e t u r n 

s h a l l be f i l e d w i t h t h i s C ourt w i t h i n 35 days of the date of 

t h i s o p i n i o n . 

REMANDED WITH DIRECTIONS. 

Ke l l u m , J . , c o n c u r s . Wise, P.J., and Welch and Windom, 

J J . , concur i n the r e s u l t . 
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