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PER CURIAM. 

The a p p e l l a n t , K e v i n Cook, was c o n v i c t e d o f f i r s t - d e g r e e 

b u r g l a r y , a v i o l a t i o n o f § 13A-7-5, A l a . Code 1975, and was 

s e n t e n c e d p u r s u a n t t o t h e H a b i t u a l F e l o n y O f f e n d e r A c t t o l i f e 

i m p r i s o n m e n t . T h i s a p p e a l f o l l o w e d . 



CR-08-1507 

The S t a t e ' s e v i d e n c e t e n d e d t o show t h e f o l l o w i n g : On 

F e b r u a r y 26, 2008, a t a p p r o x i m a t e l y 9:00 p.m., an i n d i v i d u a l 

t h e v i c t i m , S.W., l a t e r i d e n t i f i e d as Cook, came t h r o u g h t h e 

f r o n t d o o r 1 o f h e r r e s i d e n c e , jumped on h e r as she was s i t t i n g 

on a s o f a n e a r t h e d o o r , and a t t e m p t e d t o r i p o f f t h e T - s h i r t 

she was w e a r i n g . When Cook was u n s u c c e s s f u l i n r i p p i n g t h e T-

s h i r t o f f he p u l l e d o u t a k n i f e and t r i e d t o c u t t h e s h i r t 

o f f . S.W. t e s t i f i e d t h a t w h i l e Cook was h o l d i n g h e r down he 

k e p t r e p e a t i n g t h a t he w a n t e d t o " f - - - h e r " and " e - - h e r . " 

( R . 1 8 8 - 8 9 . ) D u r i n g t h e s t r u g g l e , Cook h i t S.W. i n t h e head 

w i t h a lamp and she s t r u c k h i m w i t h a c a n d l e h o l d e r . S.W.'s 

dog a l s o g r a b b e d Cook's p a n t s l e g and S.W. began t h r o w i n g 

t h i n g s a t Cook. Cook t h e n l e f t t h r o u g h t h e f r o n t d o o r . As he 

was l e a v i n g he s a i d , " ' I ' l l be b a c k a f t e r y o u , you w h i t e 

b '" and "'I'm n o t t h r o u g h w i t h you y e t . ' " ( R . 1 9 1 . ) S.W. 

s u s t a i n e d i n j u r e s t o h e r h e a d and c u t s as a r e s u l t o f t h e 

a t t a c k . 

Cook d i d n o t t e s t i f y a t t r i a l . The d e f e n s e c a l l e d D r . 

B a r r y C o l l i n s , a p h y s i c i a n who t r e a t e d Cook w h i l e he was 

1S.W. t e s t i f i e d t h a t she t h o u g h t t h a t she h a d s h u t and 
l o c k e d t h e f r o n t d o o r . However, she s a i d t h a t i t was h a r d t o 
s h u t t h e d o o r b e c a u s e t h e h o u s e was b e i n g r e m o d e l e d a n d t h e 
d o o r h a d b e e n r e p l a c e d a n d r e p a i n t e d . 
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i n c a r c e r a t e d a t t h e T a l l a d e g a C o u n t y j a i l . D r . C o l l i n s 

t e s t i f i e d t h a t he was c a l l e d t o t h e j a i l on A p r i l 3, 2009, t o 

examine Cook b e c a u s e Cook was on s u i c i d e w a t c h . He s t a t e d 

t h a t Cook had a h i s t o r y o f s c h i z o p h r e n i a w i t h b i p o l a r 

t e n d e n c i e s and t h a t he had been t r e a t e d f o r t h o s e d i s o r d e r s . 

D r . C o l l i n s p r e s c r i b e d T h o r a z i n e , an a n t i p s y c h o t i c ; D e p a k o t e , 

a mood s t a b i l i z e r ; C o g e n t i n , f o r t h e s i d e e f f e c t s o f t h e 

T h o r a z i n e ; and P r o z a c f o r d e p r e s s i o n b e c a u s e Cook had t a k e n 

t h o s e m e d i c a t i o n s i n t h e p a s t . He s t a t e d t h a t i f Cook was n o t 

t a k i n g h i s m e d i c a t i o n s , he w o u l d n o t know t h e d i f f e r e n c e 

b e t ween r i g h t o r wrong. However, on c r o s s - e x a m i n a t i o n , D r . 

C o l l i n s t e s t i f i e d t h a t , a t t h e t i m e t h a t he e v a l u a t e d Cook i n 

t h e j a i l a f t e r t h e i n s t a n t o f f e n s e , he b e l i e v e d t h a t Cook 

u n d e r s t o o d r i g h t f r o m wrong. When a s k e d i f he had any 

knowledge c o n c e r n i n g Cook's m e n t a l s t a t e a t t h e t i m e o f t h e 

o f f e n s e , D r . C o l l i n s t e s t i f i e d : 

" G i v e n h i s p r i o r h i s t o r y and t h a t s c h i z o p h r e n i a has 
l e s s t h a n a 13 p e r c e n t r e m i s s i o n r a t e , I w o u l d 
assume t h a t he w o u l d s t i l l be s c h i z o p h r e n i c b a s e d -¬
when I saw him t h a t day t h a t he s t i l l d i s p l a y e d 
f l i g h t s o f i d e a s b e i n g he was s c h i z o p h r e n i c on t h a t 
day, t h a t he had t h e same m e n t a l i l l n e s s t h a t he's 
been d i a g n o s e d w i t h o v e r t h e l a s t s e v e r a l y e a r s . " 
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( R . 2 7 0 . ) When a s k e d a b o u t Cook's a c t i o n s d u r i n g t h e 

b u r g l a r y , D r . C o l l i n s s a i d t h a t Cook may have been 

e x p e r i e n c i n g a m a n i c e p i s o d e . 

On a p p e a l , Cook r a i s e s one i s s u e . He a r g u e s t h a t t h e 

c i r c u i t c o u r t e r r e d i n d e n y i n g h i s p r e t r i a l m o t i o n f o r a 

c o u r t - o r d e r e d m e n t a l e v a l u a t i o n t o d e t e r m i n e h i s m e n t a l 

c o m p e t e n c y a t t h e t i m e o f t h e o f f e n s e . The S t a t e a s s e r t s t h a t 

t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n i n d e n y i n g Cook's 

r e q u e s t f o r a m e n t a l e v a l u a t i o n . 2 

S e c t i o n § 15-16-21, A l a . Code 1975, p r o v i d e s , i n 

p e r t i n e n t p a r t : 

" I f any p e r s o n c h a r g e d w i t h any f e l o n y i s h e l d 
i n c o n f i n e m e n t u n d e r i n d i c t m e n t and t h e t r i a l c o u r t 
s h a l l have r e a s o n a b l e g r o u n d t o d o u b t h i s s a n i t y , 
t h e t r i a l o f s u c h p e r s o n f o r s u c h o f f e n s e s h a l l be 
s u s p e n d e d u n t i l t h e j u r y s h a l l i n q u i r e i n t o t h e f a c t 
o f s u c h s a n i t y . ... " 

R u l e 1 1 . 2 ( a ) ( 2 ) , A l a . R. C r i m . P., p r o v i d e s : 

" M e n t a l C o n d i t i o n a t Time o f O f f e n s e . I f t h e 
d e f e n d a n t has t i m e l y r a i s e d a d e f e n s e o f ' n o t g u i l t y 
by r e a s o n o f m e n t a l d i s e a s e o r d e f e c t ' e i t h e r by t h e 
e n t r y o f a p l e a o r by f i l i n g a p r e - t r i a l m o t i o n 
p u r s u a n t t o R u l e 15, t h e c o u r t on i t s own m o t i o n may 

2We n o t e t h a t , a l t h o u g h Cook r a i s e d t h e i s s u e o f h i s 
c o m p e t e n c y t o s t a n d t r i a l b e l o w , he a p p e a r s t o h a v e a b a n d o n e d 
t h a t i s s u e on a p p e a l b e c a u s e he c l a i m s e r r o r o n l y i n t h e t r i a l 
c o u r t ' s f a i l u r e t o o r d e r a m e n t a l e v a l u a t i o n t o d e t e r m i n e h i s 
c o m p e t e n c y a t t h e t i m e o f t h e c o m m i s s i o n o f t h e o f f e n s e . 

4 



CR-08-1507 

o r d e r , o r t h e d e f e n d a n t , t h e d e f e n d a n t ' s a t t o r n e y , 
o r t h e d i s t r i c t a t t o r n e y may move f o r an e x a m i n a t i o n 
i n t o t h e d e f e n d a n t ' s m e n t a l c o n d i t i o n a t t h e t i m e o f 
t h e o f f e n s e . " 

The U n i t e d S t a t e s Supreme C o u r t i n Ake v. Oklahoma, 470 

U.S. 68, 83 ( 1 9 8 5 ) , f i r s t r e c o g n i z e d t h a t an i n d i g e n t 

d e f e n d a n t may be e n t i t l e d t o t h e a s s i s t a n c e o f a m e n t a l - h e a l t h 

e x p e r t . The c o u r t s t a t e d : 

"[W]hen a d e f e n d a n t d e m o n s t r a t e s t o t h e t r i a l j u d g e  
t h a t h i s s a n i t y a t t h e t i m e o f t h e o f f e n s e i s t o be  
a s i g n i f i c a n t f a c t o r a t t r i a l , t h e S t a t e must, a t a 
minimum, a s s u r e t h e d e f e n d a n t a c c e s s t o a c o m p e t e n t 
p s y c h i a t r i s t who w i l l c o n d u c t an a p p r o p r i a t e 
e x a m i n a t i o n and a s s i s t i n e v a l u a t i o n , p r e p a r a t i o n , 
and p r e s e n t a t i o n o f t h e d e f e n s e . T h i s i s n o t t o s a y , 
o f c o u r s e , t h a t t h e i n d i g e n t d e f e n d a n t has a 
c o n s t i t u t i o n a l r i g h t t o c h o o s e a p s y c h i a t r i s t o f h i s 
p e r s o n a l l i k i n g o r t o r e c e i v e f u n d s t o h i r e h i s own. 
Our c o n c e r n i s t h a t t h e i n d i g e n t d e f e n d a n t have 
a c c e s s t o a c o m p e t e n t p s y c h i a t r i s t f o r t h e p u r p o s e 
we have d i s c u s s e d , and as i n t h e c a s e o f t h e 
p r o v i s i o n o f c o u n s e l we l e a v e t o t h e S t a t e t h e 
d e c i s i o n on how t o i m p l e m e n t t h i s r i g h t . " 

( E m phasis added.) Alabama c o u r t s have c o n s i s t e n t l y f o l l o w e d 

t h e Ake v. Oklahoma h o l d i n g : 

" [ A ] n i n d i g e n t d e f e n d a n t i s c o n s t i t u t i o n a l l y 
e n t i t l e d t o a p s y c h o l o g i c a l e x p e r t p r o v i d e d a t t h e 
S t a t e ' s e x p e n s e where t h e d e f e n d a n t d e m o n s t r a t e s t o 
t h e t r i a l c o u r t t h a t h i s o r h e r s a n i t y a t t h e t i m e 
o f t h e o f f e n s e c o u l d be a s i g n i f i c a n t f a c t o r a t 
t r i a l . Ake v. Oklahoma, 470 U.S. 68, 86, 105 S.Ct. 
1087, 1097-98, 84 L.Ed.2d 53 ( 1 9 8 5 ) . Where an 
e v a l u a t i o n by a p s y c h o l o g i s t o r p s y c h i a t r i s t i s 
c o n s t i t u t i o n a l l y r e q u i r e d , s u c h an e x p e r t may be 
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a p p o i n t e d u n d e r R u l e 1 1 . 3 ( a ) , A l a . R. C r i m . P.; Isom  
v. S t a t e , 488 So. 2d 12, 13 ( A l a . C r . App. 1 9 8 6 ) . " 

R u s s e l l v. S t a t e , 715 So. 2d 866, 869 ( A l a . C r i m . App. 1 9 9 7 ) . 

See a l s o G l a s s v. S t a t e , 14 So. 3d 188 ( A l a . C r i m . App. 2 0 0 8 ) ; 

M o r r i s v. S t a t e , 956 So. 2d 431 ( A l a . C r i m . App. 2 0 0 5 ) ; 

B u r g e s s v. S t a t e , 962 So. 2d 272 ( A l a . C r i m . App. 2 0 0 5 ) ; W h i t e 

v. S t a t e , 90 0 So. 2d 1249 ( A l a . C r i m . App. 2004 ); N i c k s v. 

S t a t e , 783 So. 2d 895 ( A l a . C r i m . App. 1 9 9 9 ) ; May v. S t a t e , 

710 So. 2d 1362 ( A l a . C r i m . App. 1 9 9 7 ) ; J o n e s v. S t a t e , 680 

So. 2d 964 ( A l a . C r i m . App. 1 9 9 6 ) ; Dubose v. S t a t e , 662 So. 2d 

1156 ( A l a . C r i m . App. 1 9 9 3 ) ; F o r d v. S t a t e , 630 So. 2d 111 

( A l a . C r i m . App. 1 9 9 1 ) ; McGahee v. S t a t e , 554 So. 2d 454 ( A l a . 

C r i m . App. 1 9 8 9 ) . 

" B e f o r e t h e t r i a l j u d g e s u s p e n d s t h e n o r m a l 
c o u r s e o f c r i m i n a l p r o c e e d i n g s and c o n d u c t s a j u r y 
i n q u i r y i n t o t h e ' f a c t o f s a n i t y ' t h e r e must come t o  
h i s a t t e n t i o n f a c t u a l d a t a , o r a l l e g a t i o n s o f  
f a c t u a l d a t a , t e n d i n g t o show ' r e a s o n a b l e g r o u n d t o 
d o u b t [ t h e a c c u s e d ' s ] s a n i t y . ' " 

B r i n k s v. S t a t e o f A l a b a m a , 465 F.2d 446, 450 ( 5 t h C i r . 1 9 7 2 ) , 

q u o t e d i n p a r t i n G l a s s v. S t a t e , 14 So. 3d a t 191-92 

(e m p h a s i s a d d e d ) . 

A t a r r a i g n m e n t , Cook e n t e r e d a p l e a o f n o t g u i l t y b y 

r e a s o n o f m e n t a l d i s e a s e o r d e f e c t , a n d he r e q u e s t e d t h a t he 
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be p e r m i t t e d t o u n d e r g o a m e n t a l e v a l u a t i o n . The c i r c u i t 

c o u r t c o n d u c t e d a h e a r i n g on t h e m o t i o n . D u r i n g t h e h e a r i n g , 

C o o k ' s c o u n s e l i n t r o d u c e d m e d i c a l r e c o r d s f r o m t h e A l a b a m a 

D e p a r t m e n t o f C o r r e c t i o n s . The p r i s o n r e c o r d s showed t h a t 

Cook h a d r e c e i v e d p s y c h o t r o p i c m e d i c a t i o n s w h i l e i n c a r c e r a t e d 

on a p r e v i o u s o f f e n s e a n d t h a t he h a d a h i s t o r y o f " d e p r e s s e d 

f e e l i n g s " a n d " p a r a n o i d i d e a s , " as w e l l as " d i a g n o s i s [ o f ] 

s c h i z o p h r e n i a , b i p o l a r . " ( R . 7-8.) The r e c o r d s a l s o showed 

t h a t Cook was " i n t e l l e c t u a l f u n c t i o n i n g b o r d e r l i n e [ , ] memory, 

b o r d e r l i n e . " ( R . 9.) T r i a l c o u n s e l a l s o s t a t e d t h a t Cook h a d 

a " h i s t o r y o f [ t a k i n g ] p s y c h o t r o p i c m e d i c a t i o n a n d p r e v i o u s 

p s y c h i a t r i c h o s p i t a l i z a t i o n s . " ( R . 9.) C o u n s e l s t a t e d : 

" I d o n ' t know i f he r e a l l y u n d e r s t a n d s t h e -- I 
g u e s s , t h e g r a v i t y o f t h e c h a r g e s t h a t a r e a g a i n s t 
him, b u t a l s o h i s m e n t a l s t a t e a t t h e t i m e t h a t t h i s 
was c o m m i t t e d . I b e l i e v e t h a t he was on m e d i c a t i o n 
up u n t i l t h e t i m e he was r e l e a s e d f r o m S t . C l a i r . 
A n d once he was o u t , he was n o t on any m e d i c a t i o n . " 

( R . 1 0 . ) C o u n s e l a l s o i n f o r m e d t h e c o u r t t h a t Cook's c o u s i n 

h a d t o l d h e r t h a t he p i c k e d Cook up when he was r e l e a s e d f r o m 

S t . C l a i r C o r r e c t i o n a l F a c i l i t y , s h o r t l y b e f o r e t h e b u r g l a r y , 

a n d t h a t he b e l i e v e d t h a t Cook was n o t t a k i n g h i s m e d i c a t i o n s 

a t t h a t t i m e . 
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A t t h e c o n c l u s i o n o f t h e h e a r i n g , t h e c i r c u i t c o u r t 

i n f o r m e d t h e p a r t i e s t h a t i t w o u l d r e v i e w t h e r e c o r d s c o u n s e l 

h a d i n t r o d u c e d a t t h e h e a r i n g . T h e r e a f t e r , t h e c i r c u i t c o u r t 

e n t e r e d t h e f o l l o w i n g o r d e r d e n y i n g t h e m o t i o n f o r a m e n t a l 

e v a l u a t i o n : 

" T h i s m a t t e r c o m i n g on b e f o r e t h e C o u r t on t h e 2 6 t h 
day o f J a n u a r y 2009 b a s e d on [Cook's] M o t i o n f o r 
C o u r t o r d e r e d M e n t a l E x a m i n a t i o n ; t h e p r e s e n c e o f 
t h e D i s t r i c t A t t o r n e y ; t h e p r e s e n c e o f c o u n s e l f o r 
t h e D e f e n d a n t ; c o u n s e l f o r [Cook] i n t r o d u c i n g 
D e f e n d a n t ' s E x h i b i t #1 c o n t a i n i n g m e d i c a l r e c o r d s 
f r o m t h e Al a b a m a D e p a r t m e n t o f C o r r e c t i o n s and a 
p r i o r F o r e n s i c E v a l u a t i o n R e p o r t d a t e d t h e 2 5 t h o f 
F e b r u a r y , 1 9 9 8 ; s t a t e m e n t s made i n open c o u r t ; t h e 
C o u r t h a v i n g t a k e n j u d i c i a l k n o w l e d g e o f i t s f i l e ; 
a n d upon c o n s i d e r a t i o n t h e r e o f , t h e C o u r t f i n d s as 
f o l l o w s : 

" 1 . [Cook] p r e v i o u s l y h a d b e f o r e t h e C i r c u i t C o u r t 
o f T a l l a d e g a C o u n t y , A l a b a m a Case No. 
CC-1997-079 f o r B u r g l a r y i n t h e F i r s t D e g r e e , 
and Case No. CC-1997-080 f o r A t t e m p t e d B u r g l a r y 
i n t h e S e c o n d D e g r e e . These c a s e s were b e f o r e 
t h e n P r e s i d i n g C i r c u i t Judge J e r r y F i e l d i n g . 
J udge F i e l d i n g o r d e r e d a m e n t a l e v a l u a t i o n o f 
[Cook] and s u b s e q u e n t l y r e c e i v e d a r e p o r t t h a t 
c l e a r l y i n d i c a t e d t h a t [Cook] was a b l e t o 
a s s i s t h i s c o u n s e l i n t h e d e f e n s e o f t h e s e 
c a s e s and was n o t s u f f e r i n g f r o m a s e v e r e 
m e n t a l d i s e a s e o r d e f e c t . 

"2. S u b s e q u e n t t o t h e d i s p o s i t i o n o f t h e a f o r e s a i d 
two c a s e s b e f o r e Judge F i e l d i n g , [Cook] h a d a 
c a s e b e f o r e t h e u n d e r s i g n e d C i r c u i t Judge and 
no r e q u e s t was made f o r a m e n t a l e v a l u a t i o n . 
S u b s e q u e n t t o t h a t c a s e , [Cook] h a d two f e l o n y 
c a s e s b e f o r e Judge F i e l d i n g a nd no r e q u e s t was 
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made f o r a m e n t a l e x a m i n a t i o n . S u b s e q u e n t t o 
t h o s e two c a s e s , [Cook] h a d a f e l o n y c a s e 
b e f o r e Judge W i l l i a m E. H o l l i n g s w o r t h , I I I a n d 
no r e q u e s t was made f o r a m e n t a l e x a m i n a t i o n . 

"3. The C o u r t has r e v i e w e d t h e m e d i c a l r e c o r d s f r o m 
t h e A l a b a m a D e p a r t m e n t o f C o r r e c t i o n s t h a t were 
i n t r o d u c e d as D e f e n d a n t ' s E x h i b i t #1. The 
C o u r t ' s r e v i e w i n c l u d e d t h e p r i o r F o r e n s i c 
E v a l u a t i o n R e p o r t o f [ C o o k ] . T h i s C o u r t f i n d s 
t h a t t h e r e a r e no r e a s o n a b l e g r o u n d s f o r a 
m e n t a l e x a m i n a t i o n o f [Cook] and t h e M o t i o n i s 
due t o be d e n i e d . " 

(C. 14-15.) S u b s e q u e n t l y , Cook f i l e d a m o t i o n f o r f u n d s f o r 

an e x p e r t p s y c h o l o g i s t o r p s y c h i a t r i s t a nd a m o t i o n t o 

c o n t i n u e . (C. 17-22.) The c a s e a c t i o n summary s h e e t does n o t 

i n d i c a t e t h a t t h e c i r c u i t c o u r t f o r m a l l y r u l e d on t h o s e 

m o t i o n s ; h o w e v er, i t a p p e a r s t h a t t h e c i r c u i t c o u r t b e l i e v e d 

t h a t i t h a d d e n i e d t h e m o t i o n s . 

B e f o r e Cook w o u l d be e n t i t l e d t o a m e n t a l e v a l u a t i o n t o 

i n q u i r e i n t o h i s c o m p e t e n c y a t t h e t i m e o f t h e o f f e n s e , he was 

r e q u i r e d t o show r e a s o n a b l e g r o u n d s t o d o u b t h i s c o m p e t e n c y . 

See Ake v. Oklahoma, 470 U.S. a t 83. T h i s s t a n d a r d was met i n 

t h i s c a s e . The r e c o r d shows t h a t Cook p l e a d e d n o t g u i l t y b y 

r e a s o n o f m e n t a l d i s e a s e o r d e f e c t , t h a t Cook's p r i s o n m e d i c a l 

r e c o r d s r e f l e c t e d t h a t he h a d a h i s t o r y o f s c h i z o p h r e n i a , t h a t 

he h a d been t r e a t e d a nd was t a k i n g m e d i c a t i o n s f o r t h a t 
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c o n d i t i o n w h i l e he was i n c a r c e r a t e d , and t h a t s h o r t l y b e f o r e 

t h e b u r g l a r y he was r e l e a s e d f r o m p r i s o n and may n o t have been 

t a k i n g h i s m e d i c a t i o n . " B e f o r e t h e t r i a l j u d g e s u s p e n d s t h e 

n o r m a l c o u r s e o f c r i m i n a l p r o c e e d i n g s and c o n d u c t s a j u r y 

i n q u i r y i n t o t h e ' f a c t o f s a n i t y ' t h e r e must come t o h i s 

a t t e n t i o n f a c t u a l d a t a , o r a l l e g a t i o n s o f f a c t u a l d a t a , 

t e n d i n g t o show ' r e a s o n a b l e g r o u n d t o d o u b t [ t h e a c c u s e d ' s ] 

s a n i t y . ' " B r i n k s , 465 F.2d a t 450. 

The c i r c u i t c o u r t h a d s u f f i c i e n t f a c t s b e f o r e i t f r o m 

w h i c h t o c o n c l u d e t h a t t h e r e were r e a s o n a b l e g r o u n d s t o d o u b t 

Cook's m e n t a l c o m p e t e n c y a t t h e t i m e o f t h e o f f e n s e . I n d e e d , 

t h e r e c o r d shows t h a t Cook's m e n t a l h e a l t h was a s i g n i f i c a n t 

f a c t o r a t h i s t r i a l . The c i r c u i t c o u r t a b u s e d i t s d i s c r e t i o n 

i n d e n y i n g Cook's m o t i o n f o r a m e n t a l e v a l u a t i o n . " [ T ] h e 

e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t w a r r a n t e d f u r t h e r 

i n q u i r y i n t o [ t h e d e f e n d a n t ' s ] m e n t a l c o m p e t e n c e . " Ex p a r t e  

G o r d o n , 556 So. 2d 363, 365 ( A l a . 1 9 8 8 ) . Cook i s e n t i t l e d t o 

a new t r i a l . See Ake v. Oklahoma, 470 U.S. a t 87. 

A c c o r d i n g l y , Cook's c o n v i c t i o n i s h e r e b y r e v e r s e d a n d 

t h i s c a s e i s remanded t o t h e c i r c u i t c o u r t f o r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 
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REVERSED AND REMANDED. 

W i s e , P . J . , and W e l c h , Windom, 
, J . , d i s s e n t s , w i t h o p i n i o n . 

and K e l l u m , J J . , c o n c u r ; 
M a i n , J . , 

MAIN, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t f r o m t h e p e r c u r i a m o p i n i o n 

r e v e r s i n g Cook's c o n v i c t i o n f o r f i r s t - d e g r e e b u r g l a r y and 

r e m a n d i n g t h e c a s e . 

Cook was c h a r g e d by i n d i c t m e n t w i t h f i r s t - d e g r e e 

b u r g l a r y , a v i o l a t i o n o f § 13A-7-5, A l a . Code 1975. Cook 

a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g h i s p r e t r i a l 

m o t i o n f o r a c o u r t - o r d e r e d m e n t a l e v a l u a t i o n t o d e t e r m i n e h i s 

m e n t a l c o m p e t e n c y a t t h e t i m e o f t h e o f f e n s e . The p e r c u r i a m 

o p i n i o n has s e t o u t t h e a p p l i c a b l e l a w , and my a n a l y s i s i s i n 

a c c o r d a n c e w i t h t h o s e l e g a l p r i n c i p l e s . 

I n my o p i n i o n , Cook d i d n o t meet h i s b u r d e n o f s h o w i n g a 

r e a s o n a b l e g r o u n d t o d o u b t h i s c o m p e t e n c y a t t h e t i m e t h a t he 

c o m m i t t e d t h e b u r g l a r y o f S.W.'s r e s i d e n c e . H i s m o t i o n f o r a 

m e n t a l e v a l u a t i o n was s u p p o r t e d by m e d i c a l r e c o r d s f r o m t h e 

Alabama D e p a r t m e n t o f C o r r e c t i o n s i n d i c a t i n g t h a t he had 
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p r e v i o u s l y r e c e i v e d p s y c h i a t r i c t r e a t m e n t f o r d e p r e s s i o n , 

p a r a n o i a , and s c h i z o p h r e n i a w h i l e he was i n c a r c e r a t e d as t h e 

r e s u l t o f o t h e r c o n v i c t i o n s . However, as f o r Cook's 

c o m p e t e n c y a t t h e t i m e he c o m m i t t e d t h e b u r g l a r y , Cook's 

c o u n s e l s t a t e d t h a t , a l t h o u g h she b e l i e v e d Cook c o u l d a s s i s t 

w i t h h i s d e f e n s e , she b e l i e v e d t h a t Cook d i d n o t u n d e r s t a n d 

t h e s e r i o u s n e s s o f t h e o f f e n s e . She a l s o i n f o r m e d t h e c o u r t 

t h a t Cook's c o u s i n b e l i e v e d t h a t Cook was n o t t a k i n g h i s 

m e d i c a t i o n s a f t e r h i s r e l e a s e f r o m S t . C l a i r C o r r e c t i o n s . 

A l t h o u g h Cook's c o u s i n was p r e s e n t d u r i n g t h e h e a r i n g on t h e 

m o t i o n , he d i d n o t t e s t i f y . I n s t e a d , Cook's c o u n s e l i n f o r m e d 

t h e c o u r t t h a t t h e c o u s i n ' s t e s t i m o n y w o u l d s i m p l y be t h a t he 

had p i c k e d Cook up on h i s r e l e a s e f r o m S t . C l a i r C o r r e c t i o n a l 

F a c i l i t y and t h a t he b e l i e v e d t h a t Cook was n o t t a k i n g h i s 

m e d i c a t i o n s a t t h a t t i m e . A t t h e c o n c l u s i o n o f t h e h e a r i n g , 

t h e c i r c u i t c o u r t i n d i c a t e d t h a t i t w o u l d r e v i e w t h e r e c o r d s 

and e n t e r an o r d e r , s t a t i n g as f o l l o w s : 

"THE COURT: Thank you v e r y much. What I'm 
g o i n g t o do i s I'm g o i n g t o t a k e i t u n d e r a d v i s e m e n t 
and p e r u s e t h e s e r e c o r d s and d e t e r m i n e w hat's i n 
them. And t h a t ' s what p r o m p t e d me t o i n q u i r e b e f o r e 
b e c a u s e o f t h e f a c t t h a t I know t h a t i t ' s s o r t o f 
p u z z l i n g t h a t he was o r d e r e d t o T a y l o r H a r d i n 
[ S e c u r e M e d i c a l F a c i l i t y ] b a c k i n t h e '90s, g o t a 
r e p o r t , a f t e r t h e r e p o r t came i n , he p l e d g u i l t y t o 
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two f e l o n i e s . And t h e n he's been n o t o n l y b e f o r e 
Judge F i e l d i n g s u b s e q u e n t t o t h a t , he's been b e f o r e 
Judge H o l l i n g s w o r t h and he's been b e f o r e me, and 
t h e r e ' s been no i n d i c a t i o n o f any m e n t a l d i s e a s e o r 
d e f e c t and t h r e e s e p a r a t e j u d g e s have f o u n d h im t o 
be c o m p e t e n t and p r o c e e d e d t o t a k e h i s p l e a s and 
s e n t e n c e h im i n t h o s e p a r t i c u l a r c a s e s . And I can 
t e l l y ou, i f I had f e l t l i k e i n 2001 t h a t he had a 
s e v e r e m e n t a l d i s e a s e o r d e f e c t and c o u l d n ' t a s s i s t 
h i s l a w y e r when he was b e f o r e me, i t w o u l d g i v e me 
c a u s e and I'm s u r e i t w o u l d have done t h e same t h i n g 
i n f r o n t o f Judge H o l l i n g s w o r t h and Judge F i e l d i n g . 
And t h a t ' s why I was i n t e r e s t e d i n s e e i n g w h e t h e r o r 
n o t any m o t i o n s had been f i l e d i n t h o s e p a r t i c u l a r 
c a s e s . And you d i d a g r e a t j o b g e t t i n g h i s r e c o r d s 
f r o m t h e D e p a r t m e n t o f C o r r e c t i o n s . B u t I've g o t t o 
l o o k a t them and l o o k b a c k a t t h e r e p o r t . " 

(R. 1 2 - 1 3 . ) . T h e r e a f t e r , as s e t o u t i n t h e p e r c u r i a m 

o p i n i o n , t h e c i r c u i t c o u r t f a s h i o n e d a d e t a i l e d w r i t t e n o r d e r 

s e t t i n g o u t i t s r e a s o n s f o r d e n y i n g t h e r e q u e s t f o r a c o u r t -

o r d e r e d m e n t a l e v a l u a t i o n . (C. 14-15.) 

I do n o t b e l i e v e t h a t t h e t r i a l c o u r t a b u s e d i t s 

d i s c r e t i o n i n d e n y i n g Cook's r e q u e s t f o r a m e n t a l e x a m i n a t i o n 

b e c a u s e Cook f a i l e d t o p r e s e n t e v i d e n c e a t t h e h e a r i n g on t h e 

m o t i o n g e n e r a t i n g r e a s o n a b l e g r o u n d s t o d o u b t h i s m e n t a l 

c o m p e t e n c y a t t h e t i m e o f t h e o f f e n s e . F u r t h e r , I do n o t 

b e l i e v e t h a t t h e s o l e w i t n e s s t h e d e f e n s e c a l l e d a t t r i a l 

p r o v i d e d s u f f i c i e n t r e a s o n a b l e g r o u n d s as t o Cook's m e n t a l 

c o m p e t e n c y a t t h e t i m e o f t h e o f f e n s e . Dr. B a r r y C o l l i n s , who 
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e v a l u a t e d Cook on A p r i l 3, 2009, a f t e r t h e o f f e n s e b u t b e f o r e 

t r i a l , i n d i c a t e d t h a t Cook u n d e r s t o o d r i g h t f r o m wrong when he 

e x a m i n e d him on t h a t one o c c a s i o n a t t h e j a i l . He s t a t e d t h a t 

he had no o p i n i o n c o n c e r n i n g Cook's m e n t a l c o n d i t i o n i n 

F e b r u a r y 2008, a t t h e t i m e t h e o f f e n s e was c o m m i t t e d , b e c a u s e 

he t r e a t e d Cook o n l y t h a t one t i m e w h i l e he was i n j a i l on a 

s u i c i d e w a t c h . D u r i n g t h e e v a l u a t i o n , Cook d e n i e d h a v i n g 

s u i c i d a l t h o u g h t s and a d m i t t e d t h a t he c u t h i m s e l f b e c a u s e he 

w a n t e d t o be moved b e c a u s e t h e c e l l he was i n was t o o c r o w d e d . 

He s t a t e d t h a t Cook may have been i n a m a n i c e p i s o d e when he 

c o m m i t t e d t h e b u r g l a r y g i v e n Cook's p r i o r d i a g n o s i s o f 

s c h i z o p h r e n i a w i t h b i p o l a r t e n d e n c i e s . Dr. C o l l i n s p r e s c r i b e d 

a n t i p s y c h o t i c m e d i c a t i o n f o r Cook i n A p r i l 2009. However, Dr. 

C o l l i n s i n d i c a t e d t h a t Cook made a d e c i s i o n t o c u t h i m s e l f t o 

be removed f r o m h i s c r o w d e d c e l l b e f o r e he was m e d i c a t e d , 

w h i c h he s t a t e d was a g o a l - o r i e n t e d d e c i s i o n on Cook's p a r t . 

I b e l i e v e t h e c i r c u i t c o u r t i s i n a b e t t e r p o s i t i o n t h a n 

an a p p e l l a t e c o u r t t o r u l e on a r e q u e s t f o r a m e n t a l 

e v a l u a t i o n by v i r t u e o f i t s a b i l i t y t o h e a r and see t h e 

e v i d e n c e and t o o b s e r v e t h e d e f e n d a n t . I n t h i s c a s e , t h e o n l y 

t e s t i m o n y p r e s e n t e d a t t h e h e a r i n g was Cook's a t t o r n e y ' s 
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a s s e r t i o n t h a t Cook d i d n o t u n d e r s t a n d t h e g r a v i t y o f t h e 

c h a r g e s a g a i n s t him and t h a t he e x p e c t e d Cook's c o u s i n t o 

t e s t i f y t h a t he b e l i e v e d t h a t Cook was n o t t a k i n g h i s 

m e d i c a t i o n s on t h e d a t e he was r e l e a s e d f r o m p r i s o n , w h i c h was 

a p p r o x i m a t e l y one month b e f o r e t h e b u r g l a r y o c c u r r e d . 

" [ C ] o u n s e l ' s a s s e r t i o n r e g a r d i n g [a d e f e n d a n t ] ' s 
l a c k o f u n d e r s t a n d i n g o f t h e p r o c e e d i n g s , b e i n g 
u n s u p p o r t e d by any e v i d e n c e , was n o t s u f f i c i e n t t o 
r a i s e a bona f i d e d o u b t as t o [ t h e d e f e n d a n t ] ' s 
c o m p e t e n c y . See, e.g., N e l s o n v. S t a t e , 511 So. 2d 
225, 238 ( A l a . C r i m . App. 1 9 8 6 ) , a f f ' d , 511 So. 2d 
248 ( A l a . 1987) ('In t h e a b s e n c e o f any e v i d e n c e , 
t h e mere a l l e g a t i o n s by c o u n s e l t h a t t h e a c c u s e d i s 
i n c o m p e t e n t t o s t a n d t r i a l o r was i n s a n e a t t h e t i m e 
o f t h e c o m m i s s i o n o f t h e o f f e n s e do n o t e s t a b l i s h 
r e a s o n a b l e g r o u n d s t o d o u b t a d e f e n d a n t ' s s a n i t y 
w h i c h w o u l d w a r r a n t an i n q u i r y i n t o h i s 
c o m p e t e n c y . ' ) . See a l s o F r a z i e r v. S t a t e , 758 So. 
2d 577, 587 ( A l a . C r i m . A p p . ) , a f f ' d , 758 So. 2d 611 
( A l a . 1 9 9 9 ) , and C l i f f v. S t a t e , 518 So. 2d 786, 791 
( A l a . C r i m . App. 1 9 8 7 ) . " 

H a r r i s o n v. S t a t e , 905 So. 2d 858, 862 ( A l a . C r i m . App. 2 0 0 5 ) . 

No e v i d e n c e was p r e s e n t e d t h a t Cook e x h i b i t e d p s y c h o t i c 

b e h a v i o r i m m e d i a t e l y b e f o r e t h e c o m m i s s i o n o f t h e o f f e n s e . 

See R u s s e l l v. S t a t e , 715 So. 2d 866 ( A l a . C r i m . App. 1997) 

( r e v e r s i n g d e c i s i o n and r e m a n d i n g c a s e where d e f e n d a n t 

e x h i b i t e d p s y c h o t i c b e h a v i o r a f t e r b e i n g r e l e a s e d f r o m p r i s o n 

and e v i d e n c e i n d i c a t e d t h a t he r e c e i v e d t r e a t m e n t f o r s u c h 

b e h a v i o r a f t e r b e i n g r e l e a s e d ) . Dr. C o l l i n s , who e v a l u a t e d 
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Cook a f t e r t h e o f f e n s e and who t e s t i f i e d f o r t h e d e f e n s e a t 

t r i a l , i n d i c a t e d t h a t Cook made a g o a l - o r i e n t e d d e c i s i o n and 

was n o t t a k i n g m e d i c a t i o n f o r s c h i z o p h r e n i a when he made t h e 

d e c i s i o n t o c u t h i m s e l f . 

T h e r e f o r e , i n my o p i n i o n , Cook f a i l e d t o meet h i s b u r d e n 

o f p e r s u a s i o n on t h i s m a t t e r . A c c o r d i n g l y , I w o u l d h o l d t h a t 

t h e c i r c u i t c o u r t d i d n o t abuse i t s d i s c r e t i o n i n d e n y i n g 

Cook's m o t i o n f o r a c o u r t - o r d e r e d m e n t a l e v a l u a t i o n t o 

d e t e r m i n e h i s m e n t a l c o m p e t e n c y a t t h e t i m e o f t h e o f f e n s e . 

T h u s , I w o u l d a f f i r m . 
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