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MAIN, J u d g e . 

Eugene Legon E l l i o t t I I I appeals the c i r c u i t c o u r t ' s 

summary d i s m i s s a l of h i s Rule 32, Ala.R.Crim.P., p e t i t i o n f o r 

p o s t c o n v i c t i o n r e l i e f , i n which he c h a l l e n g e d h i s F e b r u a r y 2 7 , 

2007, g u i l t y - p l e a c o n v i c t i o n s f o r f o u r counts of p o s s e s s i o n of 
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a f o r g e d i n s t r u m e n t , one count of t h e f t of p r o p e r t y i n the 

f i r s t degree, one count of b u r g l a r y i n the f i r s t degree, one 

count of k i d n a p p i n g i n the f i r s t degree, and one count of 

attempted rape i n the f i r s t d e g r e e . E l l i o t t was sentenced, as 

a h a b i t u a l o f f e n d e r , t o 30 y e a r s ' imprisonment f o r each of the 

p o s s e s s i o n - o f - a - f o r g e d - i n s t r u m e n t c o n v i c t i o n s and f o r the 

t h e f t c o n v i c t i o n , and t o l i f e imprisonment f o r the b u r g l a r y 

c o n v i c t i o n , the k i d n a p p i n g c o n v i c t i o n , and the attempted-rape 

c o n v i c t i o n . The t r i a l c o u r t o r d e r e d t h a t the f i v e 30-year 

sentences run c o n c u r r e n t l y and t h a t the t h r e e l i f e sentences 

run c o n s e c u t i v e l y t o each o t h e r and t o the 30-year s e n t e n c e s . 

T h i s Court a f f i r m e d E l l i o t t ' s c o n v i c t i o n s and sentences on 

a p p e a l i n an u n p u b l i s h e d memorandum i s s u e d on August 22, 2008. 

E l l i o t t v. S t a t e , (No. CR-07-0467) So. 3d ( A l a . Crim. 

App. 2008) ( t a b l e ) . T h i s Court i s s u e d a c e r t i f i c a t e of 

judgment on September 10, 2008. On October 10, 2008, E l l i o t t 

f i l e d h i s Rule 32 p e t i t i o n . A f t e r r e c e i v i n g a response from 

the S t a t e , the c i r c u i t c o u r t summarily d i s m i s s e d the p e t i t i o n 

on J u l y 27, 2009. We remand f o r f u r t h e r p r o c e e d i n g s on two of 

the c l a i m s i n E l l i o t t ' s R ule 32 p e t i t i o n . 
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In h i s p e t i t i o n , E l l i o t t a l l e g e d , among o t h e r t h i n g s , 

t h a t h i s g u i l t y p l e a s were i n v o l u n t a r y because, he s a i d , he 

was not i n f o r m e d of the c o r r e c t minimum and maximum sentences 

he c o u l d r e c e i v e . E l l i o t t a s s e r t e d t h a t the t r i a l c o u r t d i d 

not a d v i s e him of the s e n t e n c i n g ranges d u r i n g the g u i l t y - p l e a 

c o l l o q u y but merely q u e s t i o n e d h i s t r i a l c o u n s e l as t o whether 

c o u n s e l had a d v i s e d E l l i o t t of the s e n t e n c i n g ranges, t o which 

c o u n s e l r e p l i e d t h a t he had. E l l i o t t , however, a t t a c h e d t o 

h i s p e t i t i o n a l e t t e r he p u r p o r t e d l y r e c e i v e d from h i s t r i a l 

c o u n s e l d a t e d March 11, 2008, i n which c o u n s e l s t a t e d t h a t he 

had r e c e i v e d no correspondence from the S t a t e r e g a r d i n g the 

S t a t e ' s i n v o c a t i o n of the H a b i t u a l F e l o n y O f f e n d e r A c t ("the 

HFOA"), t h a t he was unaware a t the time of the p l e a and 

s e n t e n c i n g t h a t E l l i o t t was g o i n g t o be sentenced as a 

h a b i t u a l o f f e n d e r , and t h a t he was s u r p r i s e d a t the s e n t e n c e s . 

H i s c o u n s e l b e i n g unaware of the a p p l i c a t i o n of the HFOA, 

E l l i o t t c o n c l u d e d , c o u n s e l c o u l d not have i n f o r m e d him of the 

c o r r e c t s e n t e n c i n g ranges. The S t a t e argued i n i t s response, 

and the c i r c u i t c o u r t found i n i t s o r d e r , t h a t t h i s c l a i m was 

r e f u t e d by the r e c o r d and i s , t h e r e f o r e m e r i t l e s s . However, 
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the r e c o r d from E l l i o t t ' s d i r e c t a p p e a l 1 does not r e f u t e 

E l l i o t t ' s c l a i m ; r a t h e r i t s u p p o r t s i t . The t r a n s c r i p t of the 

g u i l t y - p l e a c o l l o q u y r e f l e c t s t h a t the t r i a l c o u r t asked 

E l l i o t t ' s c o u n s e l i f he had a d v i s e d E l l i o t t of the s e n t e n c i n g 

ranges f o r h i s crimes and t h a t c o u n s e l responded i n the 

a f f i r m a t i v e . A t no p o i n t d i d the t r i a l c o u r t a d v i s e E l l i o t t 

of the s e n t e n c i n g ranges. In a d d i t i o n , no mention was made 

d u r i n g the c o l l o q u y of an I r e l a n d form 2 s e t t i n g f o r t h the 

s e n t e n c i n g ranges, and no I r e l a n d form i s c o n t a i n e d i n the 

r e c o r d from E l l i o t t ' s d i r e c t a p p e a l . Moreover, the r e c o r d 

from E l l i o t t ' s d i r e c t a p p e a l a l s o c o n t a i n s no w r i t t e n n o t i c e 

by the S t a t e t o invo k e the HFOA nor any mention of the HFOA 

d u r i n g the g u i l t y - p l e a c o l l o q u y . At the s e n t e n c i n g h e a r i n g , 

the p r o s e c u t o r made a b r i e f r e f e r e n c e t o E l l i o t t ' s h a v i n g 

p r i o r f e l o n y c o n v i c t i o n s but d i d not s p e c i f i c a l l y mention the 

HFOA. The o n l y mention of the HFOA i s i n the t r i a l c o u r t ' s 

w r i t t e n s e n t e n c i n g o r d e r . Other than i t s r e l i a n c e on the 

r e c o r d , the S t a t e d i d not o t h e r w i s e r e f u t e t h i s c l a i m . See, 

1 T h i s c o u r t may take j u d i c i a l n o t i c e of i t s own r e c o r d s . 
See H u l l v. S t a t e , 607 So. 2d 369, 371 ( A l a . Crim. App. 1992). 

2 I r e l a n d v. S t a t e , 47 A l a . App. 65, 250 So. 2d 602 (1971). 
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e.g., Palmer v. S t a t e , 842 So. 2d 751 ( A l a . Crim. App. 2002) 

(where the S t a t e does not r e f u t e a Rule 32 p e t i t i o n e r ' s 

a l l e g a t i o n s , those a l l e g a t i o n s must be a c c e p t e d as t r u e ) , and 

the cases c i t e d t h e r e i n . In a d d i t i o n , t h i s c l a i m i s p l e a d e d 

w i t h s u f f i c i e n t s p e c i f i c i t y t o s a t i s f y the r e q u i r e m e n t s i n 

Rule 32.3 and Rule 32.6(b), i s not s u b j e c t t o the p r o c e d u r a l 

b a r s i n Rule 32.2, 3 and, i f t r u e , may e n t i t l e E l l i o t t t o 

r e l i e f . T h e r e f o r e , E l l i o t t i s e n t i t l e d t o an o p p o r t u n i t y t o 

prove t h i s c l a i m . See, e.g., F o r d v. S t a t e , 831 So. 2d 641 

( A l a . Crim. App. 2001). 

E l l i o t t a l s o a l l e g e d i n h i s p e t i t i o n t h a t h i s t r i a l 

c o u n s e l was i n e f f e c t i v e f o r v a r i o u s r e a s o n s . F i r s t , E l l i o t t 

a l l e g e d t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e f o r not f i l i n g 

a motion t o withdraw E l l i o t t ' s p l e a s a f t e r , E l l i o t t s a i d , he 

was not sentenced i n accordance w i t h the p l e a agreement w i t h 

the S t a t e . S p e c i f i c a l l y , E l l i o t t a s s e r t e d t h a t he had agreed 

t o p l e a d g u i l t y t o the charges i n exchange f o r r e c e i v i n g 15-

3 A l t h o u g h b e f o r e t h i s C ourt on d i r e c t a p p e a l , E l l i o t t d i d 
c h a l l e n g e the v o l u n t a r i n e s s of h i s p l e a , we h e l d t h a t h i s 
c l a i m was not p r o p e r l y b e f o r e us because i t had not been 
r a i s e d and p r e s e r v e d i n the t r i a l c o u r t . T h e r e f o r e , i t i s 
not, as the c i r c u i t c o u r t a l t e r n a t i v e l y found, b a r r e d by Rule 
3 2 . 2 ( a ) ( 4 ) . See, e.g., R i l e y v. S t a t e , 892 So. 2d 471 ( A l a . 
Crim. App. 20 04). 
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year sentences f o r each of the p o s s e s s i o n - o f -

a - f o r g e d - i n s t r u m e n t c o n v i c t i o n s and f o r the t h e f t c o n v i c t i o n , 

and l i f e sentences f o r the b u r g l a r y c o n v i c t i o n , f o r the 

k i d n a p p i n g c o n v i c t i o n , and f o r the attempted-rape c o n v i c t i o n , 

and t h a t a l l the sentences were supposed t o run c o n c u r r e n t l y . 

A c c o r d i n g t o E l l i o t t , when he d i d not r e c e i v e the sentences he 

was supposed t o r e c e i v e under the agreement, h i s c o u n s e l 

s h o u l d have f i l e d a motion t o withdraw h i s p l e a s o r , a t the 

l e a s t , a d v i s e d him of h i s r i g h t t o withdraw h i s p l e a s . See,  

e.g., Andrews v. S t a t e , 12 So. 3d 728 ( A l a . Crim. App. 2009), 

and the cases c i t e d t h e r e i n . Second, E l l i o t t a l l e g e d t h a t h i s 

t r i a l c o u n s e l was i n e f f e c t i v e f o r not o b j e c t i n g t o the S t a t e ' s 

f a i l u r e t o p r o v i d e him w i t h n o t i c e of i t s i n t e n t t o i n v o k e the 

HFOA and f o r not o b j e c t i n g t o the S t a t e ' s f a i l u r e t o prove any 

p r i o r c o n v i c t i o n s f o r purposes of enhancing h i s sentence. The 

S t a t e argued i n i t s response, and the c i r c u i t c o u r t found i n 

i t s o r d e r , t h a t E l l i o t t ' s c l a i m s of i n e f f e c t i v e a s s i s t a n c e of 

c o u n s e l were b a r r e d by Rule 32.2(d) because they c o u l d have 

been r a i s e d i n a motion t o withdraw h i s p l e a s . Rule 32.2(d) 

p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ a ] n y c l a i m t h a t c o u n s e l 

was i n e f f e c t i v e must be r a i s e d as soon as p r a c t i c a b l e , e i t h e r 
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a t t r i a l , on d i r e c t a p p e a l , or i n the f i r s t Rule 32 p e t i t i o n . " 

However, t h i s Rule 32 p e t i t i o n was the f i r s t p r a c t i c a b l e 

o p p o r t u n i t y f o r E l l i o t t t o c h a l l e n g e h i s t r i a l c o u n s e l ' s 

e f f e c t i v e n e s s . The r e c o r d from E l l i o t t ' s d i r e c t a p p e a l 

r e f l e c t s t h a t he was sen t e n c e d on September 20, 2007, but t h a t 

new c o u n s e l was not a p p o i n t e d t o r e p r e s e n t E l l i o t t on a p p e a l 

u n t i l December 13, 2007, almost t h r e e months l a t e r , and t h a t 

the r e c o r d was not c e r t i f i e d as complete u n t i l January 8, 

2008. A motion f o r a new t r i a l must be f i l e d w i t h i n 30 days 

of s e n t e n c i n g . D u r i n g the time f o r f i l i n g a motion f o r a new 

t r i a l i n t h i s case, E l l i o t t was r e p r e s e n t e d by h i s t r i a l 

c o u n s e l . Counsel cannot be e x p e c t e d t o c h a l l e n g e h i s own 

e f f e c t i v e n e s s i n a postjudgment motion. See, e.g., Flowers v.  

S t a t e , 672 So. 2d 1382 ( A l a . Crim. App. 1995) . T h e r e f o r e , 

these c l a i m s are not b a r r e d by Rule 32.2(d). In a d d i t i o n , 

t hese c l a i m s were p l e a d e d w i t h s u f f i c i e n t s p e c i f i c i t y t o 

s a t i s f y the r e q u i r e m e n t s i n Rule 32.3 and Rule 32.6(b); t h e y 

were not r e f u t e d by the S t a t e : and, i f t r u e , t h e y may e n t i t l e 

E l l i o t t t o r e l i e f . T h e r e f o r e , E l l i o t t i s e n t i t l e d t o an 

o p p o r t u n i t y t o prove these c l a i m s . 
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Based on the f o r e g o i n g , we remand t h i s case f o r the 

c i r c u i t c o u r t t o a l l o w E l l i o t t an o p p o r t u n i t y t o p r e s e n t 

e v i d e n c e t o sup p o r t those c l a i m s l i s t e d above. The c i r c u i t 

c o u r t s h a l l e i t h e r conduct an e v i d e n t i a r y h e a r i n g or acce p t 

e v i d e n c e i n the form of a f f i d a v i t s , w r i t t e n i n t e r r o g a t o r i e s , 

or d e p o s i t i o n s . See Rule 3 2 . 9 ( a ) . A f t e r r e c e i v i n g and 

c o n s i d e r i n g the e v i d e n c e p r e s e n t e d , the c i r c u i t c o u r t s h a l l 

i s s u e s p e c i f i c w r i t t e n f i n d i n g s of f a c t r e g a r d i n g E l l i o t t ' s 

c l a i m s and may g r a n t whatever r e l i e f i t deems n e c e s s a r y . Due 

r e t u r n s h a l l be f i l e d w i t h i n 56 days of the date of t h i s 

o p i n i o n , and s h a l l i n c l u d e the c i r c u i t c o u r t ' s w r i t t e n 

f i n d i n g s of f a c t , a t r a n s c r i p t of the e v i d e n t i a r y h e a r i n g , i f 

one i s conducted, and any o t h e r e v i d e n c e r e c e i v e d or r e l i e d on 

by the c o u r t i n making i t s f i n d i n g s . 4 

REMANDED WITH INSTRUCTIONS. 

Wise, P.J., and Welch, Windom, and Ke l l u m , J J . , concur. 

4Because of our d i s p o s i t i o n of t h i s case, we p r e t e r m i t 
d i s c u s s i o n of the r e m a i n i n g c l a i m s E l l i o t t r a i s e s i n h i s b r i e f 
t o t h i s C o u r t . 
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