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WINDOM, J u d g e . 

The S t a t e of Alabama ap p e a l s the Montgomery C i r c u i t 

C o u r t ' s J u l y 6, 2009, o r d e r g r a n t i n g Thomas L. McClure's 

motion t o suppress a l l e v i d e n c e o b t a i n e d d u r i n g a t r a f f i c 

s t o p . On A p r i l 3, 2009, the Montgomery County grand j u r y 
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i s s u e d an i n d i c t m e n t c h a r g i n g McClure w i t h one count of 

p o s s e s s i o n of a c o n t r o l l e d s u b stance, a v i o l a t i o n of 13A-12-

2 1 2 ( a ) ( 1 ) , A l a . Code 1975; one count of p o s s e s s i o n of drug 

p a r a p h e r n a l i a , a v i o l a t i o n of § 13A-12-260(c), A l a . Code 1975; 

and one count of p o s s e s s i o n of m a r i j u a n a f o r o t h e r than 

p e r s o n a l use, a v i o l a t i o n of § 13A-12-213(a)(1), A l a . Code 

1975. 

On A p r i l 29, 2009, McClure f i l e d a motion t o s u p p r e s s , i n 

which he argued t h a t the S t a t e ' s e v i d e n c e s h o u l d be s u p p r e s s e d 

because such e v i d e n c e was i l l e g a l l y o b t a i n e d . On J u l y 6, 

2009, the c i r c u i t c o u r t conducted an e v i d e n t i a r y h e a r i n g on 

McClure's motion t o s u p p r e s s . At the c o n c l u s i o n of t h a t 

h e a r i n g , the c i r c u i t c o u r t g r a n t e d McClure's motion. On J u l y 

8, 2009, the S t a t e of Alabama t i m e l y f i l e d i t s n o t i c e of 

a p p e a l . 

The f o l l o w i n g f a c t s were e s t a b l i s h e d d u r i n g the 

s u p p r e s s i o n h e a r i n g . On October 30, 2008, a t 10:20 p.m., 

C o r p o r a l J.S. Dunn, an o f f i c e r w i t h the Crime R e d u c t i o n Team 

of the Montgomery P o l i c e Department, and h i s p a r t n e r , Agent 

B.L. B u t l e r , " p a c e d " McClure d r i v i n g a p p r o x i m a t e l y 70 m i l e s an 

hour i n a 45-mile-an-hour c o n s t r u c t i o n zone on I-85 i n 
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Montgomery. A f t e r d e t e r m i n i n g t h a t McClure was e x c e e d i n g the 

speed l i m i t , C o r p o r a l Dunn a c t i v a t e d h i s emergency l i g h t s . At 

t h a t p o i n t , McClure merged from the l e f t l a n e i n t o the r i g h t 

l a n e but d i d not i m m e d i a t e l y p u l l over. I n s t e a d , McClure 

c o n t i n u e d t o d r i v e f o r a p p r o x i m a t e l y one h a l f of a m i l e . 

A f t e r McClure e v e n t u a l l y p u l l e d over, C o r p o r a l Dunn 

observed him l e a n over t o the passenger s i d e of the c a r . I n 

the meantime, C o r p o r a l Dunn approached McClure's c a r , and 

McClure r o l l e d t he window down o n l y h a l f w a y . Even w i t h the 

window o n l y h a l f w a y down, C o r p o r a l Dunn d e t e c t e d a " r e a l l y , 

r e a l l y s t r o n g " odor of a i r f r e s h e n e r i n d i c a t i n g t h a t McClure 

"had j u s t s p r a y e d a whole bunch of a i r f r e s h e n e r . " (R. 8, 9.) 

C o r p o r a l Dunn a l s o observed t h a t McClure was r e a l l y 

nervous. W h i l e s t a n d i n g next t o McClure's c a r , C o r p o r a l Dunn 

i n f o r m e d McClure t h a t he was g o i n g t o i s s u e McClure a warning 

t i c k e t f o r s p e e d i n g . C o r p o r a l Dunn then asked McClure t o get 

out of h i s c a r and s t a n d next t o C o r p o r a l Dunn's c a r w h i l e he 

wrote the t i c k e t . A l t h o u g h he had been i n f o r m e d t h a t he would 

r e c e i v e o n l y a w a r n i n g , McClure remained e x t r e m e l y nervous. 

(R. 10.) Agent B u t l e r t e s t i f i e d t h a t d u r i n g t h i s t i m e , he 

n o t i c e d t h a t McClure was s w e a t i n g p r o f u s e l y . (R. 75-76.) 
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C o r p o r a l Dunn a l s o n o t i c e d t h a t w h i l e he was a w a i t i n g the 

t r a f f i c c i t a t i o n , McClure was n e r v o u s l y moving h i s l e g s around 

and s t a r i n g a t h i s c a r , which, a c c o r d i n g t o C o r p o r a l Dunn, was 

an i n d i c a t i o n t h a t the v e h i c l e c o n t a i n e d c ontraband. (R. 10, 

13.) 

A f t e r C o r p o r a l Dunn gave McClure h i s warning c i t a t i o n , 

McClure d i d not move; he j u s t s t o o d t h e r e . A c c o r d i n g t o 

C o r p o r a l Dunn, McClure was s t i l l e x t r e m e l y nervous and 

appeared t o be too a f r a i d t o move. (R. 13.) A few seconds 

l a t e r , McClure began a p o l o g i z i n g f o r speeding. (R. 23.) 

C o r p o r a l Dunn then asked McClure i f he had any guns, c o c a i n e , 

or m a r i j u a n a i n h i s c a r . McClure responded t h a t he d i d not, 

but became more te n s e and nervous and c l i n c h e d the c i t a t i o n 

when C o r p o r a l Dunn mentioned m a r i j u a n a . (R. 14.) A c c o r d i n g 

t o C o r p o r a l Dunn, when asked about m a r i j u a n a , McClure's 

response was d i f f e r e n t from h i s responses when asked about 

guns and c o c a i n e . N o t i c i n g McClure's r e a c t i o n t o h i s q u e s t i o n 

about m a r i j u a n a , C o r p o r a l Dunn asked McClure f o r p e r m i s s i o n t o 

s e a r c h the c a r . McClure responded t h a t he was i n a h u r r y , but 

he never s a i d no. C o r p o r a l Dunn asked a g a i n i f he c o u l d 
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s e a r c h the c a r , and McClure responded, " W e l l , I don't do 

a n y t h i n g wrong," but he s t i l l d i d not say no. (R. 16.) 

C o r p o r a l Dunn then asked McClure " i f t h e r e was any reason 

why the [ d r u g ] dog would i n d i c a t e the presence of any 

n a r c o t i c s i n h i s v e h i c l e . " (R. 14-15, 16.) A t t h a t p o i n t , 

McClure asked C o r p o r a l Dunn i f he " r e a l l y had a dog." (R. 

15.) C o r p o r a l Dunn then t o l d McClure t h a t " i t would be b e t t e r 

i f [ h ] e j u s t c a l l [ e d ] a dog out [ t ] h e r e . " (R. 16.) As 

C o r p o r a l Dunn was p r e p a r i n g t o c a l l a c a n i n e u n i t , McClure 

stopped him by s t a t i n g , " [ n ] o , no, no. Don't c a l l a dog. 

Don't c a l l a dog. You can s e a r c h . " (R. 16-17.) McClure then 

i n f o r m e d C o r p o r a l Dunn t h a t t h e r e was m a r i j u a n a i n the t r u n k 

of the c a r . 

A f t e r McClure consented t o a s e a r c h and i n f o r m e d C o r p o r a l 

Dunn t h a t m a r i j u a n a was i n the t r u n k , C o r p o r a l Dunn and Agent 

B u t l e r s e a r c h e d the c a r . I n s i d e , t h e y found m a r i j u a n a , an 

A d d e r a l l p i l l , a ceramic p i p e , and $6,400. (R. 18.) McClure 

was then p l a c e d under a r r e s t . 

Based upon th e s e f a c t s , the c i r c u i t c o u r t found t h a t 

McClure was d e t a i n e d a f t e r he had been i s s u e d the warning 

c i t a t i o n f o r speeding and t h a t C o r p o r a l Dunn l a c k e d a 
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r e a s o n a b l e s u s p i c i o n t o d e t a i n and q u e s t i o n McClure a f t e r the 

c i t a t i o n was i s s u e d . (R. 49-60.) Having found t h a t McClure 

was i l l e g a l l y d e t a i n e d , the c i r c u i t c o u r t g r a n t e d h i s motion 

t o s u p p r e s s . 

On a p p e a l , the S t a t e argues t h a t McClure was not d e t a i n e d 

a f t e r the c i t a t i o n was i s s u e d , and even i f he was, the 

d e t e n t i o n was j u s t i f i e d under T e r r y v. Ohio, 392 U.S. 1 

(1968). 1 The S t a t e a l s o a s s e r t s t h a t McClure v a l i d l y 

c onsented t o a s e a r c h of h i s c a r ; t h e r e f o r e , the c i r c u i t c o u r t 

e r r e d i n g r a n t i n g McClure's motion t o s u p p r e s s . 

I n i t i a l l y , a l t h o u g h the S t a t e r a i s e s arguments r e l a t i n g 

t o the p r o p r i e t y of the s e a r c h of McClure's v e h i c l e , the 

d i s p o s i t i v e i s s u e b e f o r e t h i s C ourt i s whether McClure was 

u n l a w f u l l y d e t a i n e d a f t e r he had been i s s u e d the warning 

c i t a t i o n . The c i r c u i t c o u r t d i d not q u e s t i o n or r u l e on the 

l e g a l i t y o f the s e a r c h i t s e l f ; i n s t e a d , i t r u l e d t h a t the 

s e a r c h was the f r u i t of an i l l e g a l d e t e n t i o n . Presumably the 

c i r c u i t c o u r t d i d not r u l e on the p r o p r i e t y of the s e a r c h 

i t s e l f because, i f the d e t e n t i o n was l e g a l , the s e a r c h was 

1The l e g a l i t y of the i n i t i a l s t o p i s not a t i s s u e on 
a p p e a l . 
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c l e a r l y s u p p o r t e d by p r o b a b l e cause and a r g u a b l y s u p p o r t e d by 

c o n s e n t . 2 F u r t h e r , the c i r c u i t c o u r t may not have r u l e d on 

the l e g a l i t y of the s e a r c h i t s e l f because the c i r c u i t c o u r t 

was aware t h a t absent an i l l e g a l d e t e n t i o n , s u p p r e s s i o n would 

be i n a p p r o p r i a t e under the i n e v i t a b l e - d i s c o v e r y d o c t r i n e . 3 

2 B e f o r e the s e a r c h of the c a r , McClure a d m i t t e d t o 
C o r p o r a l Dunn t h a t t h e r e was m a r i j u a n a i n the t r u n k . (R. 17.) 
McClure's a d m i s s i o n t h a t t h e r e was m a r i j u a n a i n the t r u n k of 
the c a r p r o v i d e d p r o b a b l e cause j u s t i f y i n g a s e a r c h of the c a r 
under the a u t o m o b i l e e x c e p t i o n t o the warrant r e q u i r e m e n t . 
See S t a t e v. B l a c k , 987 So. 2d 1177, 1180 ( A l a . Crim. App. 
2 0 0 6 ) ( c i t i n g M a r y l a n d v. Dyson, 527 U.S. 465, 466-67 
( 1 9 9 9 ) ( h o l d i n g t h a t under the "automobile e x e c u t i o n , " a 
v e h i c l e may be s e a r c h e d w i t h o u t a warrant based on p r o b a b l e 
cause a l o n e ) ; Adams v. S t a t e , 815 So. 2d 578, 580 ( A l a . 
2 0 0 1 ) ( c o n s i d e r i n g an a d m i s s i o n by a codefendant i n h o l d i n g 
t h a t p r o b a b l e cause j u s t i f i e d the s e a r c h of a c a r ) ; U n i t e d  
S t a t e s v. A r e , 590 F.3d 499, 507 (7th C i r . 2009) ( h o l d i n g 
t h a t the defendant's a d m i s s i o n t h a t c o n t r a b a n d was i n h i s 
bedroom c o n s t i t u t e d p r o b a b l e cause f o r the i s s u a n c e of a 
w a r r a n t ) ; People v. Brown, 24 A.D.3d 884, 886, 806 N.Y.S.2d 
262, 264 (2005) ( h o l d i n g t h a t the "defendant's a d m i s s i o n of 
the p r e s e n c e of a c r a c k p i p e i n the c a r p r o v i d e d p r o b a b l e 
cause f o r the e n t r y i n t o and s e a r c h of the c a r f o r the p i p e 
under the a u t o m o b i l e e x c e p t i o n t o the warrant r e q u i r e m e n t " ) . 

3 I n o r d e r f o r i l l e g a l l y o b t a i n e d "evidence t o q u a l i f y f o r 
a d m i s s i o n under [ t h e i n e v i t a b l e - d i s c o v e r y e x c e p t i o n ] t o the 
[ F o u r t h Amendment] e x c l u s i o n a r y r u l e , t h e r e must be a 
r e a s o n a b l e p r o b a b i l i t y t h a t the e v i d e n c e i n q u e s t i o n would 
have been d i s c o v e r e d by l a w f u l means, and the p r o s e c u t i o n must 
demonstrate t h a t the l a w f u l means which made d i s c o v e r y 
i n e v i t a b l e were b e i n g a c t i v e l y pursued p r i o r t o the o c c u r r e n c e 
of the i l l e g a l conduct." J e f f e r s o n v. F o u n t a i n , 382 F.3d 
1286, 1296 (11th C i r . 2004) . Here, C o r p o r a l Dunn t e s t i f i e d 
t h a t he was i n the p r o c e s s of c a l l i n g a c a n i n e u n i t t o p e r f o r m 
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A c c o r d i n g l y , t h i s Court w i l l address o n l y whether the c i r c u i t 

c o u r t e r r e d i n d e t e r m i n i n g t h a t McClure was u n l a w f u l l y 

d e t a i n e d a f t e r the warning c i t a t i o n was i s s u e d . 

" T h i s Court r e v i e w s de novo a c i r c u i t c o u r t ' s d e c i s i o n on 

a motion t o suppress e v i d e n c e when the f a c t s are not i n 

d i s p u t e . See S t a t e v. H i l l , 690 So. 2d 1201, 1203 ( A l a . 

1996); S t a t e v. O t w e l l , 733 So. 2d 950, 952 ( A l a . Crim. App. 

1999)." S t a t e v. White, 28 So. 3d 827, 829 ( A l a . Crim. App. 

2 0 0 9 ) ( q u o t i n g S t a t e v. Skaggs, 903 So. 2d 180, 181 ( A l a . Crim. 

App. 2004)). I n the i n s t a n t case, the r e l e v a n t f a c t s are 

a s n i f f t e s t of the c a r when McClure stopped him, consented t o 
the s e a r c h , and a d m i t t e d t h a t t h e r e was m a r i j u a n a i n the 
t r u n k . (R. 15-17.) I f the d e t e n t i o n a t t h a t p o i n t was l e g a l 
and no e x c e p t i o n t o the warrant requirement a p p l i e d , t h e r e i s 
a r e a s o n a b l e p r o b a b i l i t y t h a t the drug e v i d e n c e would have 
been d e t e c t e d by the canine u n i t , thus p r o v i d i n g p r o b a b l e 
cause f o r the s e a r c h of the c a r . A c c o r d i n g l y , under the 
i n e v i t a b l e - d i s c o v e r y d o c t r i n e , any i l l e g a l i t y i n the s e a r c h 
i t s e l f would not have r e n d e r e d the ev i d e n c e i n a d m i s s i b l e . Cf. 
West v. S t a t e , [Ms. CR-09-0132, March 5, 2010] So. 3d , 
___ ( A l a . Crim. App. 2010) ( h o l d i n g t h a t law enforcement had 
p r o b a b l e cause t o s e a r c h the v e h i c l e based on the c a n i n e ' s 
i n d i c a t i o n t h a t n a r c o t i c s were p r e s e n t i n the v e h i c l e ) ; S t a t e  
v. Montgomery, 968 So. 2d 543, 552 ( A l a . Crim. App. 2006) 
("[A]n a l e r t by a t r a i n e d d r u g - s n i f f i n g dog p r o v i d e s p r o b a b l e 
cause t o s e a r c h w i t h o u t a w a r r a n t . " ) . 
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u n c o n t e s t e d ; t h e r e f o r e , the o n l y i s s u e b e f o r e t h i s C ourt i s 

the c i r c u i t c o u r t ' s a p p l i c a t i o n of the law t o those f a c t s . 

C o nsequently, t h i s C ourt a f f o r d s no presumption i n f a v o r of 

the c i r c u i t c o u r t ' s r u l i n g and r e v i e w s the c i r c u i t c o u r t ' s 

d e c i s i o n de novo. 

I t i s w e l l s e t t l e d t h a t w a r r a n t l e s s searches and s e i z u r e s 

are per se u n r e a s o n a b l e under the F o u r t h Amendment u n l e s s the 

S t a t e e s t a b l i s h e s t h a t the s e a r c h or s e i z u r e f a l l s w i t h i n a 

r e c o g n i z e d e x c e p t i o n . Ex p a r t e H i l l e y , 484 So. 2d 485, 488 

( A l a . 1985). E x c e p t i o n s t o the warrant requirement i n c l u d e : 

1) o b j e c t s i n p l a i n view; 2) c o n s e n s u a l s e a r c h e s ; 3) a s e a r c h 

i n c i d e n t t o a l a w f u l a r r e s t ; 4) hot p u r s u i t or emergency 

s i t u a t i o n s ; 5) p r o b a b l e cause c o u p l e d w i t h e x i g e n t 

c i r c u m s t a n c e s ; and 6) an i n v e s t i g a t o r y d e t e n t i o n and f r i s k 

p u r s u a n t t o T e r r y v. Ohio, 392 U.S. 1 (1968). Ex p a r t e  

Tucker, 667 So. 2d 1339, 1343 ( A l a . 1995). Under the T e r r y 

e x c e p t i o n , "[a] r o u t i n e t r a f f i c s t o p may be p r o l o n g e d i f 

p o l i c e have a 'reasonable s u s p i c i o n ' of o t h e r c r i m i n a l 

a c t i v i t y . " Camp v. S t a t e , 983 So. 2d 1141, 1145 ( A l a . Crim. 

App. 2007). 

"I n r e v i e w i n g r e a s o n a b l e s u s p i c i o n 
d e t e r m i n a t i o n s , c o u r t s must l o o k a t the ' " t o t a l i t y 
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of the c i r c u m s t a n c e s " ' t o see whether the d e t a i n i n g 
o f f i c e r had a ' " p a r t i c u l a r i z e d and o b j e c t i v e b a s i s " ' 
f o r s u s p e c t i n g wrongdoing. U n i t e d S t a t e s v. A r v i z u , 
534 U.S. 266, 273, 122 S.Ct. 744, 151 L.Ed.2d 740 
(2002), q u o t i n g U n i t e d S t a t e s v. C o r t e z , 449 U.S. 
411, 417-418, 101 S.Ct. 690, 66 L.Ed.2d 621 (1981)). 
'This p r o c e s s a l l o w s o f f i c e r s t o draw on t h e i r own 
e x p e r i e n c e and s p e c i a l i z e d t r a i n i n g t o make 
i n f e r e n c e s from and d e d u c t i o n s about the c u m u l a t i v e 
i n f o r m a t i o n a v a i l a b l e t o them t h a t "might w e l l e l u d e 
an u n t r a i n e d p e r s o n . " ' A r v i z u , 534 U.S. a t 273, 122 
S.Ct. 744 ( q u o t i n g C o r t e z , 449 U.S. a t 418, 101 
S.Ct. 690)." 

Muse v. S t a t e , [Ms. CR-08-0699, Aug. 28, 2009] So. 3d , 

___ ( A l a . Crim. App. 2009). I n the c o n t e x t of a p r o l o n g e d 

t r a f f i c s t o p , "the t o t a l i t y of the c i r c u m s t a n c e s , as known t o  

the o f f i c e r a t the i n c e p t i o n of the s t o p , [ o r, i n t h i s case, 

a t the time of the c o n t i n u e d d e t e n t i o n , ] must be c o n s i d e r e d . " 

S t a t e v. Washington, 623 So. 2d 392, 395-96 ( A l a . Crim. App. 

1993) (emphasis i n o r i g i n a l ) ( q u o t i n g A r n o l d v. S t a t e , 601 So. 

2d 145, 149 ( A l a . Crim. App. 1992)). See a l s o S t a t e v. Green, 

992 So. 2d 82, 88 ( A l a . Crim. App. 2008) ( h o l d i n g t h a t 

c i r c u m s t a n c e s known t o the o f f i c e r a t the time of the 

c o n t i n u e d d e t e n t i o n s h o u l d be c o n s i d e r e d ) . 

Assuming w i t h o u t d e c i d i n g t h a t the t r a f f i c s t o p was 

p r o l o n g e d , t h i s Court h o l d s t h a t the f o l l o w i n g c i r c u m s t a n c e s 

e s t a b l i s h e d a r e a s o n a b l e s u s p i c i o n of c r i m i n a l a c t i v i t y t h a t 
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j u s t i f i e d the p r o l o n g e d d e t e n t i o n . When C o r p o r a l Dunn 

a c t i v a t e d h i s emergency l i g h t s , McClure took "a l o n g time t o 

p u l l over " (R. 18.) Once he f i n a l l y p u l l e d h i s v e h i c l e 

over, McClure l e a n e d over i n t o the passenger s i d e of the c a r . 

Cf. Ex p a r t e K e l l e y , 870 So. 2d 711, 723 ( A l a . 2003) 

( r e c o g n i z i n g t h a t a " p o l i c e o f f i c e r ' s s u s p i c i o n can 

l e g i t i m a t e l y r i p e n i n t o p r o b a b l e cause where the o f f i c e r 

o bserves f u r t i v e g e s t u r e s a f t e r he or she has o r d e r e d the 

i n d i v i d u a l t o s t o p " ) . When C o r p o r a l Dunn approached the c a r , 

McClure r o l l e d the window down o n l y h a l f w a y , and C o r p o r a l Dunn 

d e t e c t e d a " r e a l l y , r e a l l y s t r o n g " odor of a i r f r e s h e n e r 

i n d i c a t i n g t h a t McClure "had j u s t s p r a y e d a whole bunch of a i r 

f r e s h e n e r . " (R. 8, 9.) See U n i t e d S t a t e s v. West, 219 F.3d 

1171, 1178-79 (10th C i r . 2000) ( h o l d i n g t h a t the s c e n t of a i r 

f r e s h e n e r i s a p r o p e r f a c t o r i n a r e a s o n a b l e - s u s p i c i o n 

a n a l y s i s ) ; Feeney v. S t a t e , 208 P.3d 50, 55-56 (Wyo. 2009) 

( h o l d i n g t h a t the " s t r o n g odor" of " d r y e r s h e e t s " was a f a c t o r 

s u p p o r t i n g the o f f i c e r ' s r e a s o n a b l e s u s p i c i o n t h a t a drug 

crime was o c c u r r i n g ) . When i n i t i a l l y approached, McClure was 

e x t r e m e l y nervous and sw e a t i n g p r o f u s e l y , and h i s extreme 

nervousness d i d not s u b s i d e d u r i n g the encounter or a f t e r the 
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warning c i t a t i o n was i s s u e d . See Camp, 983 So. 2d a t 1145 

( r e c o g n i z i n g t h a t extreme nervousness i s a " p e r t i n e n t f a c t o r " 

i n d e t e r m i n i n g when r e a s o n a b l e s u s p i c i o n j u s t i f i e d a p r o l o n g e d 

t r a f f i c s t o p ) . A d d i t i o n a l l y , w h i l e C o r p o r a l Dunn was w r i t i n g 

the warning c i t a t i o n , McClure s t a r e d a t h i s c a r , which 

C o r p o r a l Dunn t e s t i f i e d was, based on h i s e x p e r i e n c e , an 

i n d i c a t o r t h a t c o n t r a b a n d was i n the c a r . (R. 10-11.) 

F i n a l l y , a f t e r McClure was g i v e n the c i t a t i o n , he j u s t s t o o d 

t h e r e as i f f r o z e n w i t h f e a r . 

Based on the t o t a l i t y of the c i r c u m s t a n c e s , McClure's 

b e h a v i o r c r e a t e d a r e a s o n a b l e s u s p i c i o n t h a t he was co m m i t t i n g 

a crime and j u s t i f i e d the p r o l o n g e d t r a f f i c s t o p . T h e r e f o r e , 

the c i r c u i t c o u r t e r r e d i n f i n d i n g t h a t the p r o l o n g e d s t o p 

r e n d e r e d the s e a r c h of the c a r i l l e g a l and i n g r a n t i n g 

McClure's motion t o su p p r e s s . 

For the f o r e g o i n g reasons, the c i r c u i t c o u r t ' s o r d e r i s 

r e v e r s e d , and t h i s cause i s remanded f o r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Welch, K e l l u m , and Main, J J . , concur. Wise, P.J. 

r e c u s e s . 
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