
REL: 05/28/2010 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), of any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CRIMINAL APPEALS 
OCTOBER TERM, 2009-2010 

CR-08-1778 

A l l e n H i nkle 

v. 

State of Alabama 

Appeal from J e f f e r s o n C i r c u i t Court 
(CC-09-873; CC-09-874) 

On A p p l i c a t i o n f o r Rehearing 

KELLUM, J u d g e . 

T h i s C o u r t ' s o p i n i o n o f M a r c h 26, 2010, i s h e r e b y 

w i t h d r a w n and t h e f o l l o w i n g o p i n i o n i s s u b s t i t u t e d t h e r e f o r . 



CR-08-1778 

The a p p e l l a n t , A l l e n H i n k l e , was c o n v i c t e d o f one c o u n t 

o f m u r d e r , a v i o l a t i o n o f § 13A-6-2, A l a . Code 1975, and one 

c o u n t o f a t t e m p t e d m u r d e r , a v i o l a t i o n o f §§ 13A-4-2 and 

13A-6-2, A l a . Code 1975. The t r i a l c o u r t s e n t e n c e d H i n k l e t o 

l i f e i m p r i s o n m e n t f o r t h e murder c o n v i c t i o n and t o 99 y e a r s ' 

i m p r i s o n m e n t f o r t h e a t t e m p t e d - m u r d e r c o n v i c t i o n . H i n k l e was 

a l s o o r d e r e d t o pay r e s t i t u t i o n and t o pay an a s s e s s m e n t t o 

t h e C r i m e V i c t i m s C o m p e n s a t i o n Fund. 

B e c a u s e H i n k l e does n o t c h a l l e n g e t h e s u f f i c i e n c y o f t h e 

S t a t e ' s e v i d e n c e , a b r i e f r e c i t a t i o n o f t h e f a c t s w i l l 

s u f f i c e . H i n k l e was a r r e s t e d and c h a r g e d w i t h murder f o r t h e 

s h o o t i n g d e a t h o f Caneshua H e n r y , t h e m o t h e r o f H i n k l e ' s 

c h i l d , and w i t h a t t e m p t e d murder f o r t h e n o n f a t a l s h o o t i n g o f 

Caneshua H e n r y ' s c o u s i n , K i m y a t t a H e n r y . The s h o o t i n g s 

o c c u r r e d e a r l y i n t h e m o r n i n g on O c t o b e r 5, 2008, a t K i m y a t t a 

H e n r y ' s a p a r t m e n t c o m p l e x . K i m y a t t a t e s t i f i e d t h a t H i n k l e 

went t o C a n e s h u a ' s a p a r t m e n t t h e p r e v i o u s e v e n i n g t o b r i n g 

d i a p e r s t o Caneshua f o r h e r and H i n k l e ' s c h i l d . K i m y a t t a 

a r r i v e d a t C a n e s h u a ' s a p a r t m e n t a t a p p r o x i m a t e l y 11:00 p.m. 

t h a t e v e n i n g . When she a r r i v e d , Caneshua t o l d h e r t h a t H i n k l e 

had " g o t i n t o i t w i t h somebody i n t h e b r e e z e w a y . " ( R . 8 7 . ) 
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K i m y a t t a t e s t i f i e d t h a t Caneshua was u p s e t w i t h H i n k l e b e c a u s e 

o f t h i s a l t e r c a t i o n and had o r d e r e d H i n k l e t o l e a v e . 

K i m y a t t a l e f t C a n e s h u a ' s a p a r t m e n t a l i t t l e w h i l e l a t e r ; 

as she was w a l k i n g t o h e r c a r , H i n k l e w a l k e d p a s t h e r h e a d i n g 

t o w a r d C a n e s h u a ' s a p a r t m e n t . A few moments l a t e r , K i m y a t t a 

h e a r d a "pow" sound i n t h e b r e e z e w a y o f t h e a p a r t m e n t . ( R . 

92. ) H i n k l e t h e n a p p r o a c h e d h e r and s a i d , "What? You t r y i n g 

t o p r o t e c t h e r ? " and s h o t K i m y a t t a i n t h e r i g h t c h e e k . ( R . 

92.) 

O f f i c e r T e k u l v e Bowden o f t h e B i r m i n g h a m P o l i c e 

D e p a r t m e n t was p a t r o l l i n g t h e C e n t e r P o i n t n e i g h b o r h o o d o f 

B i r m i n g h a m when he was f l a g g e d down by K i m y a t t a o u t s i d e t h e 

a p a r t m e n t c o m p l e x i n w h i c h t h e s h o o t i n g s o c c u r r e d . K i m y a t t a 

i n f o r m e d O f f i c e r Bowden t h a t H i n k l e had s h o t h e r i n t h e f a c e 

and t h a t he had k i l l e d C a n e s h u a . K i m y a t t a p o i n t e d O f f i c e r 

Bowden t o w a r d H i n k l e , who was s t a n d i n g n e x t t o a c a r i n t h e 

p a r k i n g l o t o f t h e a p a r t m e n t c o m p l e x , and O f f i c e r Bowden 

a r r e s t e d H i n k l e and p l a c e d h im i n t h e b a c k o f h i s p o l i c e 

c r u i s e r . A c c o r d i n g t o O f f i c e r Bowden, H i n k l e -- w h i l e he was 

i n c u s t o d y -- made t h e f o l l o w i n g u n s o l i c i t e d s t a t e m e n t : "Fuck 
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t h i s s h i t . She had i t c o m i n g . She d i d me wrong. I was dead 

anyway. G i v e me t h e e l e c t r i c c h a i r . " (R. 78-79.) 

A f t e r b o t h s i d e s r e s t e d and t h e c o u r t i n s t r u c t e d t h e j u r y 

on t h e a p p l i c a b l e l a w , t h e j u r y f o u n d H i n k l e g u i l t y on a l l 

c h a r g e s s e t o u t i n t h e i n d i c t m e n t s . T h i s a p p e a l f o l l o w e d . 

I . 

On a p p e a l , H i n k l e a r g u e s t h a t t h e t r i a l c o u r t e r r e d when 

i t a l l o w e d t h e S t a t e t o i n t r o d u c e t e s t i m o n y r e g a r d i n g an 

i n c i d e n t t h a t o c c u r r e d a few weeks b e f o r e C aneshua H e n r y ' s 

d e a t h i n w h i c h H i n k l e r e p e a t e d l y h i t C aneshua i n t h e f a c e . 

S p e c i f i c a l l y , H i n k l e c o n t e n d s t h a t t h e t e s t i m o n y was 

i n a d m i s s i b l e e v i d e n c e o f a c o l l a t e r a l bad a c t and t h a t i t was 

n o t a d m i s s i b l e u n d e r t h e i n t e n t e x c e p t i o n t o R u l e 4 0 4 ( b ) , A l a . 

R. E v i d . 

B e f o r e t r i a l , t h e S t a t e f i l e d n o t i c e o f i t s i n t e n t t o 

i n t r o d u c e e v i d e n c e o f an i n c i d e n t t h a t had o c c u r r e d on 

September 15, 2007, i n w h i c h H i n k l e a l l e g e d l y a s s a u l t e d 

C a neshua Henry. A t t r i a l , o u t s i d e t h e p r e s e n c e o f t h e j u r y , 

M o n i c a H e n r y , C a n e s h u a ' s s i s t e r , t e s t i f i e d t h a t a p p r o x i m a t e l y 

one month b e f o r e C aneshua was k i l l e d , she v i s i t e d C aneshua a t 

h e r a p a r t m e n t t o e a t d i n n e r and s pend t h e n i g h t . M o n i c a 
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t e s t i f i e d t h a t w h i l e she and Caneshua were p r e p a r i n g d i n n e r , 

H i n k l e was " i n and o u t " o f t h e a p a r t m e n t . (R. 141.) L a t e r , 

w h i l e M o n i c a was s h o w e r i n g , she h e a r d Caneshua and H i n k l e 

a r g u i n g . C aneshua came i n t o t h e b a t h r o o m w i t h M o n i c a and 

a s k e d h e r f o r h e r c e l l u l a r t e l e p h o n e . M o n i c a t e s t i f i e d t h a t 

C a neshua was a n g r y and w a n t e d t o use M o n i c a ' s c e l l u l a r 

t e l e p h o n e t o c a l l t h e p o l i c e . H i n k l e came i n t o t h e b a t h r o o m , 

s t o o d b e tween t h e women and t h e b a t h r o o m d o o r , and c o n t i n u e d 

a r g u i n g w i t h C a n e s h u a . Caneshua t o l d H i n k l e t o g e t o u t o f t h e 

b a t h r o o m , and H i n k l e became a n g r y and h i t C a n e s h u a . M o n i c a 

e x p l a i n e d t h a t H i n k l e h i t C aneshua m u l t i p l e t i m e s i n t h e f a c e 

w i t h a c l o s e d f i s t b e f o r e she was a b l e t o b r e a k up t h e f i g h t 

and t h a t C a n e s h u a ' s f a c e was b r u i s e d and s w o l l e n a f t e r t h e 

i n c i d e n t . Over H i n k l e ' s o b j e c t i o n , t h e t r i a l c o u r t r u l e d t h a t 

e v i d e n c e o f t h e i n c i d e n t was a d m i s s i b l e t o p r o v e H i n k l e ' s 

i n t e n t b e c a u s e i n t e n t was a t i s s u e i n t h i s c a s e ; i t t h e n 

a l l o w e d M o n i c a t o t e s t i f y a t t r i a l a b o u t t h e i n c i d e n t . 

"The a d m i s s i o n o r e x c l u s i o n o f e v i d e n c e i s a m a t t e r 

w i t h i n t h e s o u n d d i s c r e t i o n o f t h e t r i a l c o u r t . " T a y l o r v.  

S t a t e , 808 So. 2d 1148, 1191 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 

808 So. 2d 1215 ( A l a . 2001) . "The q u e s t i o n o f a d m i s s i b i l i t y 
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o f e v i d e n c e i s g e n e r a l l y l e f t t o t h e d i s c r e t i o n o f t h e t r i a l 

c o u r t , and t h e t r i a l c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n 

w i l l n o t be r e v e r s e d e x c e p t upon a c l e a r s h o w i n g o f a b u s e o f 

d i s c r e t i o n . " Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 

2 0 0 0 ) . T h i s i s e q u a l l y t r u e w i t h r e g a r d t o t h e a d m i s s i o n o f 

c o l l a t e r a l - a c t s e v i d e n c e . See D a v i s v. S t a t e , 740 So. 2d 

1115, 1130 ( A l a . C r i m . App. 1 9 9 8 ) . 

R u l e 4 0 4 ( b ) , A l a . R. E v i d . , p r o v i d e s , i n p a r t , t h a t 

" [ e ] v i d e n c e o f o t h e r c r i m e s , w r o n g s , o r a c t s i s n o t a d m i s s i b l e 

t o p r o v e t h e c h a r a c t e r o f a p e r s o n i n o r d e r t o show a c t i o n i n 

c o n f o r m i t y t h e r e w i t h . " However, o t h e r - c r i m e s e v i d e n c e "may 

... be a d m i s s i b l e f o r o t h e r p u r p o s e s , s u c h as p r o o f o f m o t i v e , 

o p p o r t u n i t y , i n t e n t , p r e p a r a t i o n , p l a n , k n o w l e d g e , i d e n t i t y , 

o r a b s e n c e o f m i s t a k e o r a c c i d e n t . " R u l e 4 0 4 ( b ) , A l a . R. 

E v i d . 

H i n k l e c o n t e n d s t h a t b e c a u s e t h e j u r y c o u l d i n f e r 

H i n k l e ' s i n t e n t t o murder Caneshua f r o m H i n k l e ' s use o f a 

d e a d l y weapon i n e f f e c t u a t i n g t h e m u r d e r , t h e S t a t e c o u l d n o t 

p r e s e n t e v i d e n c e o f a c o l l a t e r a l o f f e n s e i n o r d e r t o p r o v e 

i n t e n t . The Alabama Supreme C o u r t has r e c o g n i z e d t h a t a 

d e f e n d a n t ' s use o f a d e a d l y weapon t o k i l l a v i c t i m i s 
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s u f f i c i e n t t o g i v e r i s e t o an i n f e r e n c e t h a t t h e d e f e n d a n t 

i n t e n d e d t o k i l l t h e v i c t i m . See, Ex p a r t e B u r g e s s , 827 So. 

2d 193, 199 ( A l a . 2 0 0 0 ) ( " i n t e n t t o k i l l may be i n f e r r e d f r o m 

t h e d e f e n d a n t ' s a c t o f u s i n g a d e a d l y w eapon."). Thus, by 

d e m o n s t r a t i n g t h a t H i n k l e u s e d a handgun t o s h o o t and k i l l 

C a n e s h u a , t h e S t a t e p r o d u c e d s u f f i c i e n t e v i d e n c e f r o m w h i c h 

t h e j u r y c o u l d i n f e r t h a t H i n k l e a c t e d w i t h t h e r e q u i s i t e 

i n t e n t t o murder Caneshua He n r y . However, t h i s C o u r t has h e l d 

t h a t once t h e i n f e r e n c e has been c r e a t e d , t h e S t a t e may n o t 

p r e s e n t e v i d e n c e o f c o l l a t e r a l o f f e n s e s t o s u p p o r t a s h o w i n g 

o f i n t e n t . See H u n t e r v. S t a t e , 802 So. 2d 265, 269 ( A l a . 

C r i m . App. 2 0 0 0 ) , q u o t i n g B r e w e r v. S t a t e , 440 So. 2d 1155, 

1159 ( A l a . C r i m . App. 1983)("'When t h e e l e m e n t t h e S t a t e b e a r s 

t h e b u r d e n o f p r o o f on c a n "be i n f e r r e d f r o m t h e a c t i t s e l f , " 

t h e S t a t e may n o t u s e e x t r a n e o u s o f f e n s e s as c i r c u m s t a n t i a l 

e v i d e n c e o f t h a t e l e m e n t i n i t s c a s e i n c h i e f . ' " ) ( c i t a t i o n s 

o m i t t e d ) . A c c o r d i n g l y , t h e t r i a l c o u r t e r r e d i n a l l o w i n g t h e 

S t a t e t o p r e s e n t t e s t i m o n y r e g a r d i n g t h e p r i o r a l t e r c a t i o n 

b e t w e e n H i n k l e a n d C a n e s h u a as e v i d e n c e o f i n t e n t t o commit 

t h e c h a r g e d o f f e n s e , p u r s u a n t t o R u l e 4 0 4 ( b ) , b e c a u s e t h e 

7 



CR-08-1778 

f a c t s o f t h e murder a l r e a d y gave r i s e t o an i n f e r e n c e o f 

i n t e n t . 

N e v e r t h e l e s s , we c o n c l u d e t h a t t h e a d m i s s i o n o f e v i d e n c e 

o f t h e p r i o r a l t e r c a t i o n , a l t h o u g h e r r o r , was h a r m l e s s e r r o r . 

The h a r m l e s s - e r r o r r u l e p r o v i d e s , i n p e r t i n e n t p a r t : 

"No judgment may be r e v e r s e d o r s e t a s i d e ... on t h e 
g r o u n d o f ... i m p r o p e r a d m i s s i o n o r r e j e c t i o n o f 
e v i d e n c e , ... u n l e s s i n t h e o p i n i o n o f t h e c o u r t t o 
w h i c h t h e a p p e a l i s t a k e n o r a p p l i c a t i o n i s made, 
a f t e r e x a m i n a t i o n o f t h e e n t i r e c a u s e , i t s h o u l d 
a p p e a r t h a t t h e e r r o r c o m p l a i n e d o f has p r o b a b l y 
i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s o f t h e 
p a r t i e s . " 

R u l e 45, A l a . R. App. P. 

I n Chapman v. C a l i f o r n i a , 386 U.S. 18 ( 1 9 6 7 ) , t h e U n i t e d 

S t a t e s Supreme C o u r t h e l d t h a t b e f o r e t h e v i o l a t i o n o f c e r t a i n 

c o n s t i t u t i o n a l r i g h t s c a n be h e l d t o be h a r m l e s s , t h e 

a p p e l l a t e c o u r t must be a b l e t o d e c l a r e a b e l i e f t h a t i t was 

h a r m l e s s b e y o n d a r e a s o n a b l e d o u b t . I n Ex p a r t e Crymes, 630 

So. 2d 125 ( A l a . 1 9 9 3 ) , t h e Alabama Supreme C o u r t e x p l a i n e d : 

" I n d e t e r m i n i n g w h e t h e r t h e a d m i s s i o n o f i m p r o p e r 
t e s t i m o n y i s r e v e r s i b l e e r r o r , t h i s C o u r t has s t a t e d 
t h a t t h e r e v i e w i n g c o u r t must d e t e r m i n e w h e t h e r t h e 
' i m p r o p e r a d m i s s i o n o f t h e e v i d e n c e ... m i g h t have 
a d v e r s e l y a f f e c t e d t h e d e f e n d a n t ' s r i g h t t o a f a i r 
t r i a l , ' a nd b e f o r e t h e r e v i e w i n g c o u r t c a n a f f i r m a 
j u d g m e n t b a s e d upon t h e ' h a r m l e s s e r r o r ' r u l e , t h a t 
c o u r t must f i n d c o n c l u s i v e l y t h a t t h e t r i a l c o u r t ' s 
e r r o r d i d n o t a f f e c t t h e outcome o f t h e t r i a l o r 
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o t h e r w i s e p r e j u d i c e a s u b s t a n t i a l r i g h t o f t h e 
d e f e n d a n t 

630 So. 2d a t 126. See a l s o , Ex p a r t e G r e a t h o u s e , 624 So. 2d 

208, 210 ( A l a . 1 9 9 3 ) ( h o l d i n g t h a t t h e p r o p e r h a r m l e s s - e r r o r 

i n q u i r y a s k s , a b s e n t t h e i m p r o p e r l y i n t r o d u c e d e v i d e n c e , " i s 

i t c l e a r b e y o n d r e a s o n a b l e d o u b t t h a t t h e j u r y w o u l d h a v e 

r e t u r n e d a v e r d i c t o f g u i l t y " ) . 

M o r e o v e r , t h i s C o u r t has p r e v i o u s l y h e l d t h a t i n 

i n s t a n c e s where t e s t i m o n y has been e r r o n e o u s l y a d m i t t e d i n t o 

e v i d e n c e , t h a t t e s t i m o n y c a n be r e n d e r e d h a r m l e s s b y t h e 

a d m i s s i o n o f l a w f u l e v i d e n c e t h a t t e n d s t o d e m o n s t r a t e t h e 

same f a c t s . I n McNabb v. S t a t e , 887 So. 2d 929 ( A l a . C r i m . 

App. 2 0 0 1 ) , a f f ' d , 887 So. 2d 998 ( A l a . 2 0 0 4 ) , t h e A l a b a m a 

Supreme C o u r t e x p l a i n e d : 

" ' " [ T ] e s t i m o n y t h a t may be i n a d m i s s i b l e may be 
r e n d e r e d h a r m l e s s by p r i o r o r s u b s e q u e n t l a w f u l 
t e s t i m o n y t o t h e same e f f e c t o r f r o m w h i c h t h e same 
f a c t s c a n be i n f e r r e d . " ' J a c k s o n v. S t a t e , 791 So. 
2d 979, 1013 ( A l a . C r i m . A p p . ) , c e r t . d e n i e d , 791 
So. 2d 1043 ( A l a . 2 0 0 0 ) , c e r t . d e n i e d , 532 U.S. 934, 
121 S.Ct. 1387, 149 L.Ed.2d 538, 541 ( 2 0 0 1 ) , q u o t i n g 
W h i t e v. S t a t e , 650 So. 2d 538, 541 ( A l a . C r i m . App. 
1 9 9 4 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e R i v e r s , 
669 So. 2d 239 ( A l a . C r i m . App. 1 9 9 5 ) . See a l s o , 
Dawson v. S t a t e , 675 So. 2d 897, 900 ( A l a . C r i m . 
App. 1 9 9 5 ) , a f f ' d 675 So. 2d 905 ( A l a . 1 9 9 6 ) ( ' T h e 
e r r o n e o u s a d m i s s i o n o f e v i d e n c e t h a t i s m e r e l y 
c u m u l a t i v e i s h a r m l e s s e r r o r . ' ) ; a nd Thompson v.  
S t a t e , 527 So. 2d 777, 780 ( A l a . C r i m . App. 

9 



CR-08-1778 

1 9 8 8 ) ( ' T e s t i m o n y w h i c h may be a p p a r e n t l y i l l e g a l 
upon a d m i s s i o n may be r e n d e r e d p r e j u d i c i a l l y 
i n n o c u o u s by s u b s e q u e n t o r p r i o r l a w f u l t e s t i m o n y t o 
t h e same e f f e c t o r f r o m w h i c h t h e same f a c t s c a n be 
i n f e r r e d . ' ) . " 

887 So. 2d a t 971. 

A l t h o u g h t h e a d m i s s i o n o f t h e t e s t i m o n y o f t h e p r i o r 

a l t e r c a t i o n b e t w e e n H i n k l e and C a n e s h u a was i m p r o p e r l y 

a d m i t t e d i n t o e v i d e n c e , we c a n n o t s a y t h a t H i n k l e was 

p r e j u d i c e d t o t h e p o i n t o f c a l l i n g i n t o q u e s t i o n t h e v a l i d i t y 

o f h i s c o n v i c t i o n . We h a v e r e v i e w e d t h e r e c o r d , and i t i s 

c l e a r b e y o n d a r e a s o n a b l e d o u b t t h a t t h e j u r y w o u l d have 

r e t u r n e d a g u i l t y v e r d i c t e ven w i t h o u t t h e e v i d e n c e o f t h e 

p r i o r a l t e r c a t i o n . H i n k l e d i d n o t d i s p u t e t h a t he s h o t and 

k i l l e d C a n e s h u a . K i m y a t t a t e s t i f i e d t h a t moments b e f o r e 

H i n k l e s h o t h e r i n t h e c h e e k , H i n k l e s a i d t o h e r , "What? You 

t r y i n g t o p r o t e c t h e r ? " (R. 92.) O f f i c e r Brown t e s t i f i e d 

t h a t w h i l e i n c u s t o d y , H i n k l e made t h e u n s o l i c i t e d s t a t e m e n t , 

"Fuck t h i s s h i t . She had i t c o m i n g . She d i d me wrong. I was 

dead anyway. G i v e me t h e e l e c t r i c c h a i r . " (R. 78-79.) From 

t h e s e s t a t e m e n t s , t h e j u r y c o u l d h a v e i n f e r r e d t h a t H i n k l e 

i n t e n d e d t o m u r d e r C a n e s h u a . 
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G i v e n t h e e v i d e n c e p r e s e n t e d a t t r i a l , t h e c i r c u i t 

c o u r t ' s e r r o n e o u s a d m i s s i o n o f t e s t i m o n y r e g a r d i n g t h e p r i o r 

a l t e r c a t i o n d i d n o t a f f e c t t h e outcome o f t h e t r i a l , o r 

o t h e r w i s e p r e j u d i c e a s u b s t a n t i a l r i g h t o f H i n k l e . See, 

Crymes, 630 So. 2d a t 126. M o r e o v e r , b a s e d on o u r r e v i e w o f 

t h e r e c o r d , i t i s " c l e a r b e y o n d a r e a s o n a b l e d o u b t t h a t t h e 

j u r y w o u l d have r e t u r n e d a v e r d i c t o f g u i l t y " r e g a r d l e s s o f 

t h e t r i a l c o u r t ' s e r r o n e o u s a d m i s s i o n o f M o n i c a H e n r y ' s 

t e s t i m o n y r e g a r d i n g t h e p r i o r a l t e r c a t i o n b e t w e e n H i n k l e and 

C a n e s h u a H e n r y . G r e a t h o u s e , 624 So. 2d a t 210. See a l s o , 

Chapman, s u p r a . T h e r e f o r e , any e r r o r on t h e p a r t o f t h e t r i a l 

c o u r t was h a r m l e s s , and no b a s i s f o r r e v e r s a l e x i s t s as t o 

t h i s c l a i m . 

I I . 

H i n k l e a l s o c o n t e n d s t h a t t h e t r i a l c o u r t c o m m i t t e d 

r e v e r s i b l e e r r o r when i t f a i l e d t o i n s t r u c t t h e j u r y o f a l l 

t h e l e s s e r - i n c l u d e d o f f e n s e s a v a i l a b l e f o r h i s murder and 

a t t e m p t e d - m u r d e r c h a r g e s . S p e c i f i c a l l y , H i n k l e c o n t e n d s t h a t 

t h e r e was ample e v i d e n c e t o s u p p o r t a j u r y i n s t r u c t i o n o f 

m a n s l a u g h t e r as a l e s s e r - i n c l u d e d o f f e n s e o f murder and f o r 
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f i r s t - d e g r e e a s s a u l t as a l e s s e r - i n c l u d e d o f f e n s e o f a t t e m p t e d 

m u r d e r . 

"A t r i a l c o u r t has b r o a d d i s c r e t i o n i n f o r m u l a t i n g i t s 

j u r y i n s t r u c t i o n s , p r o v i d i n g t h o s e i n s t r u c t i o n s a c c u r a t e l y 

r e f l e c t t h e l a w and t h e f a c t s i n t h e c a s e . " Ingram v. S t a t e , 

779 So. 2d 1225, 1258 ( A l a . C r i m . App. 1 9 9 9 ) , c i t i n g R a p e r v.  

S t a t e , 584 So. 2d 544 ( A l a . C r i m . App. 1 9 9 1 ) . "'The t r i a l 

c o u r t ' s r e f u s a l t o g i v e w r i t t e n r e q u e s t e d c h a r g e s does n o t 

c o n s t i t u t e e r r o r when t h e c h a r g e s a r e c o v e r e d i n t h e t r i a l 

c o u r t ' s o r a l c h a r g e , a r e c o n f u s i n g o r m i s l e a d i n g , a r e 

i n a p p l i c a b l e o r a b s t r a c t , o r a r e an i n c o r r e c t s t a t e m e n t o f t h e 

a p p l i c a b l e l a w . ' " T o l e s v. S t a t e , 854 So. 2d 1171, 1175 ( A l a . 

C r i m . App. 2 0 0 2 ) , q u o t i n g S t o u t v. S t a t e , 547 So. 2d 894, 898¬

99 ( A l a . C r i m . App. 1 9 8 8 ) . I n McNabb v. S t a t e , 887 So. 2d 929 

( A l a . C r i m . App. 2 0 0 1 ) , t h i s C o u r t e x p l a i n e d : 

"'"A c o u r t may p r o p e r l y r e f u s e t o c h a r g e on a l e s s e r 
i n c l u d e d o f f e n s e o n l y when (1) i t i s c l e a r t o t h e 
j u d i c i a l mind t h a t t h e r e i s no e v i d e n c e t e n d i n g t o 
b r i n g t h e o f f e n s e w i t h i n t h e d e f i n i t i o n o f t h e 
l e s s e r o f f e n s e , o r (2) t h e r e q u e s t e d c h a r g e w o u l d 
have a t e n d e n c y t o m i s l e a d o r c o n f u s e t h e j u r y . " ' 
W i l l i a m s v. S t a t e , 675 So. 2d 537, 540-41 ( A l a . 
C r i m . App. 1 9 9 6 ) , q u o t i n g A n d e r s o n v. S t a t e , 507 So. 
2d 580, 582-83 ( A l a . C r i m . App. 1 9 8 7 ) . 

"'"Whether a c r i m e c o n s t i t u t e s a 
l e s s e r - i n c l u d e d o f f e n s e i s t o be d e t e r m i n e d 
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on a c a s e - b y - c a s e b a s i s . " A u c o i n v. S t a t e , 
548 So. 2d 1053, 1057 ( A l a . C r i m . App. 
1989) . " I n d e t e r m i n i n g w h e t h e r one o f f e n s e 
i s a l e s s e r i n c l u d e d o f f e n s e o f t h e c h a r g e d 
o f f e n s e , t h e p o t e n t i a l r e l a t i o n s h i p o f t h e 
two o f f e n s e s must be c o n s i d e r e d n o t o n l y i n 
t h e a b s t r a c t t e r m s o f t h e d e f i n i n g s t a t u t e s 
b u t must a l s o ... i n l i g h t o f t h e 
p a r t i c u l a r f a c t s o f e a c h c a s e . " Ingram v. 
S t a t e , 570 So. 2d 835, 837 ( A l a . C r i m . App. 
1990) ( c i t i n g Ex p a r t e J o r d a n , 486 So. 2d 
485, 488 ( A l a . 1 98 6 ) ; e m p h a s i s i n 
o r i g i n a l ) . See a l s o Farmer v. S t a t e , 565 
So. 2d 1238 ( A l a . C r i m . App. 1 9 9 0 ) . ' 

" F o r d v. S t a t e , 612 So. 2d 1317, 1318 ( A l a . C r i m . 
App. 19 9 2 ) . " 

887 So. 2d a t 974. F u r t h e r m o r e , § 1 3 A - 1 - 9 ( b ) , A l a . Code 1975, 

s t a t e s t h a t " [ t ] h e c o u r t s h a l l n o t c h a r g e t h e j u r y w i t h 

r e s p e c t t o an i n c l u d e d o f f e n s e u n l e s s t h e r e i s a r a t i o n a l 

b a s i s f o r a v e r d i c t c o n v i c t i n g t h e d e f e n d a n t o f t h e i n c l u d e d 

o f f e n s e . " 

W i t h t h e s e p r i n c i p l e s i n mind, we t u r n t o H i n k l e ' s 

s p e c i f i c a l l e g a t i o n s . 

A. 

H i n k l e a r g u e s t h a t t h e t r i a l c o u r t e r r e d when i t d e n i e d 

h i s r e q u e s t t o i n s t r u c t t h e j u r y on m a n s l a u g h t e r as a l e s s e r -

i n c l u d e d o f f e n s e o f m u r d e r . S p e c i f i c a l l y , H i n k l e a r g u e s t h a t 
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s u f f i c i e n t c i r c u m s t a n t i a l e v i d e n c e e x i s t e d t o s u p p o r t s u c h an 

i n s t r u c t i o n . 

A p e r s o n i s n o t g u i l t y o f murder i f "he o r she was moved 

t o a c t by a sudden h e a t o f p a s s i o n c a u s e d by p r o v o c a t i o n 

r e c o g n i z e d by l a w , and b e f o r e t h e r e had been a r e a s o n a b l e t i m e 

f o r t h e p a s s i o n t o c o o l and f o r r e a s o n t o r e a s s e r t i t s e l f . " § 

1 3 A - 6 - 2 ( b ) , A l a . Code 1975 ( e m p h a s i s a d d e d ) . I t i s w e l l 

s e t t l e d t h a t even where t h e d e f e n d a n t commits t h e k i l l i n g as 

a r e s u l t o f a sudden h e a t o f p a s s i o n , an i n s t r u c t i o n on 

m a n s l a u g h t e r i s p r o p e r l y r e f u s e d where t h e r e i s no e v i d e n c e 

i n d i c a t i n g t h a t sudden h e a t o f p a s s i o n was c a u s e d by a 

p r o v o c a t i o n r e c o g n i z e d by l a w . H a r r i s o n v. S t a t e , 580 So. 2d 

73, 74 ( A l a . C r i m . App. 1 9 9 1 ) . I n R o g e r s v. S t a t e , 819 So. 2d 

643 ( A l a . C r i m . App. 2001) we e x p l a i n e d : 

"Alabama c o u r t s h a v e , i n f a c t , r e c o g n i z e d t h r e e 
l e g a l p r o v o c a t i o n s s u f f i c i e n t t o r e d u c e murder t o 
m a n s l a u g h t e r : (1) when t h e a c c u s e d w i t n e s s e s h i s o r 
h e r s pouse i n t h e a c t o f a d u l t e r y ; (2) when t h e 
a c c u s e d i s a s s a u l t e d o r f a c e d w i t h an i m m i n e n t 
a s s a u l t on h i m s e l f ; and (3) when t h e a c c u s e d 
w i t n e s s e s an a s s a u l t on a f a m i l y member o r c l o s e 
r e l a t i v e . " 

819 So. 2d a t 662. 

The t r i a l c o u r t f o u n d t h a t H i n k l e had f a i l e d t o p r e s e n t 

e v i d e n c e o f p r o v o c a t i o n , s a y i n g , " T h e r e ' s no s e l f - d e f e n s e . 
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T h e r e ' s no h e a t o f p a s s i o n ... t h e r e has been no t e s t i m o n y 

t h a t t h i s C o u r t has r e c e i v e d t h a t i n any way, s h a p e , o r f o r m 

s u p p o r t s t h a t t h i s was an i n t e n t i o n a l a c t c a u s e d by 

p r o v o c a t i o n " (R. 229.) The t r i a l c o u r t a l s o s t a t e d , "From 

t h e t e s t i m o n y , as f a r as Ms. Caneshua H e n r y , i t i s my humble 

o p i n i o n t h a t t h e t e s t i m o n y i s e i t h e r [ H i n k l e ] i n t e n t i o n a l l y 

c a u s e d h e r d e a t h , o r he d i d n o t . " (R. 229.) 

H i n k l e c l a i m s t h a t t h e f a c t s s u r r o u n d i n g t h e i n c i d e n t 

g i v e r i s e t o an i n f e r e n c e t h a t " s o m e t h i n g happened" t h a t l e d 

H i n k l e t o s h o o t and k i l l C a neshua Henry i n t h e h e a t o f 

p a s s i o n . ( H i n k l e ' s b r i e f , a t 26.) H i n k l e r e f e r e n c e s f a c t o r s 

p r e s e n t b e f o r e and a f t e r t h e s h o o t i n g , b u t o f f e r s no 

e x p l a n a t i o n as t o what p r o v o c a t i o n gave r i s e t o t h e f a t a l 

i m p u l s e t h a t l e d H i n k l e t o k i l l C a neshua H e n r y . Thus, H i n k l e 

has f a i l e d t o show t h a t he p r e s e n t e d s u f f i c i e n t e v i d e n c e a t 

t r i a l t o d e m o n s t r a t e t h a t he was p r o v o k e d i n t o k i l l i n g 

C a n eshua Henry by one o f t h e i m p e t u s e s r e c o g n i z e d i n l a w . 

A c c o r d i n g l y , t h e t r i a l c o u r t c o r r e c t l y r e f u s e d t o i n s t r u c t t h e 

j u r y on t h e l e s s e r - i n c l u d e d o f f e n s e o f m a n s l a u g h t e r . 

B. 
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H i n k l e a l s o a r g u e s t h a t t h e t r i a l c o u r t c o m m i t t e d 

r e v e r s i b l e e r r o r when i t r e f u s e d t o i n s t r u c t t h e j u r y on 

f i r s t - d e g r e e a s s a u l t as a l e s s e r - i n c l u d e d o f f e n s e o f a t t e m p t e d 

m u r d e r . S p e c i f i c a l l y , H i n k l e c o n t e n d s t h a t s u f f i c i e n t 

e v i d e n c e o f " s e r i o u s p h y s i c a l i n j u r y " e x i s t e d t h a t w o u l d 

s u p p o r t a c o n v i c t i o n f o r f i r s t - d e g r e e a s s a u l t . 

I n i t i a l l y , t h e S t a t e a r g u e s t h a t H i n k l e f a i l e d t o 

p r e s e r v e t h i s i s s u e f o r t h i s C o u r t ' s r e v i e w . The t r i a l c o u r t 

h e l d t h e f o l l o w i n g d i s c u s s i o n r e g a r d i n g w h i c h i n s t r u c t i o n s i t 

w o u l d g i v e t o t h e j u r y c o n c e r n i n g l e s s e r - i n c l u d e d o f f e n s e s o f 

a t t e m p t e d m u r d e r : 

"THE COURT: Now, w i t h r e s p e c t t o l e s s e r i n c l u d e d 
c h a r g e s , on t h e a t t e m p t e d murder c h a r g e i n v o l v i n g 
Ms. K i m y a t t a H e n r y , [ d e f e n s e c o u n s e l ] , w o u l d you 
l i k e t o be h e a r d on t h a t ? 

" [ D e f e n s e c o u n s e l ] : W e l l , J u d g e , I t h i n k t h a t t a k i n g 
them i n e i t h e r o r d e r t h a t t h e r e w o u l d be l o g i c f o r 
i n c l u d i n g e i t h e r a t t e m p t e d m a n s l a u g h t e r --

"THE COURT: W e l l , t h e r e i s no c h a r g e o f a t t e m p t e d 
m a n s l a u g h t e r , so we're t a l k i n g a b o u t a t t e m p t e d 
m u r d e r o r p e r h a p s an a s s a u l t i n t h e s e c o n d d e g r e e . 
F o r my h e a r i n g o f t h e e v i d e n c e , a s s a u l t i n t h e f i r s t 
d e g r e e w o u l d r e q u i r e s e r i o u s p h y s i c a l i n j u r y , a nd 
w h i l e h e r i n j u r i e s were d e f i n i t e l y -- I d o n ' t t h i n k 
t h e y r i s e t o t h e l e v e l o f s e r i o u s p h y s i c a l i n j u r y , 
[ t h e S t a t e ] , so i f you a r e r e q u e s t i n g an a s s a u l t i n 
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t h e s e c o n d d e g r e e on Ms. K i m y a t t a H e n r y , I w o u l d 
a g r e e t o t h a t . 

" [ D e f e n s e c o u n s e l ] : Y e s , ma'am. 

"THE COURT: B u t now a t t e m p t e d a n y t h i n g e l s e o t h e r 
t h a n t h e a t t e m p t e d m u r d e r I d o n ' t t h i n k i s 
a p p l i c a b l e b e c a u s e t h e r e was a c t u a l l y an i n j u r y , 
u n l e s s t h e r e ' s s o m e t h i n g t h a t I am m i s s i n g , w h i c h i s 
a l w a y s a p o s s i b i l i t y . 

" [ D e f e n s e c o u n s e l ] : A s s a u l t i n t h e s e c o n d d e g r e e . 
J u d g e , as a l e s s e r i n c l u d e d on t h e a t t e m p t e d murder 
c h a r g e ? 

"THE COURT: Y e s , s i r . A l l r i g h t . T h a t w o u l d be 
a t t e m p t e d m u r d e r and a s s a u l t i n t h e s e c o n d d e g r e e . 

(R. 227-28.) H i n k l e d i d n o t i m m e d i a t e l y o b j e c t t o t h e t r i a l 

c o u r t ' s r e f u s a l t o i n s t r u c t t h e j u r y on f i r s t - d e g r e e a s s a u l t . 

D u r i n g t h e d i s c u s s i o n o f w h e t h e r t h e t r i a l c o u r t s h o u l d 

i n s t r u c t t h e j u r y on any l e s s e r - i n c l u d e d o f f e n s e o f m u r d e r , 

t h e f o l l o w i n g e x c h a n g e t o o k p l a c e : 

" [ D e f e n s e c o u n s e l ] : W e l l , i f you w o u l d n ' t c o n s i d e r 
c r i m i n a l l y n e g l i g e n t h o m i c i d e [ t o be a l e s s e r -
i n c l u d e d o f f e n s e o f m u r d e r ] , t h e n m a n s l a u g h t e r I 
w o u l d t h i n k c e r t a i n l y w o u l d be a p p r o p r i a t e . 

"THE COURT: B u t , [ d e f e n s e c o u n s e l ] , t h e r e has been 
no t e s t i m o n y t h a t t h i s C o u r t has r e c e i v e d t h a t i n 
any way, sh a p e , o r f o r m s u p p o r t s t h a t t h i s was an 
i n t e n t i o n a l a c t c a u s e d by p r o v o c a t i o n o r t h a t t h i s 
was a r e c k l e s s a c t . I mean I u n d e r s t a n d t h a t 
t h e r e ' s l e g a l argument t o t h a t e f f e c t , b u t I have t o 
l o o k a t what came i n on t e s t i m o n y . And t h e S t a t e ' s 
w i t n e s s e s s a i d t h a t he w a l k e d up a n d he s h o t h e r and 
t h e n he t u r n s t o t h e o t h e r young woman a n d s a y s , 
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'You were t r y i n g t o warn h e r , ' o r s o m e t h i n g t o t h a t 
e f f e c t , i f t h e S t a t e ' s c a s e i s t o be b e l i e v e d . I 
h e a r d n o t h i n g t o i n d i c a t e t h a t i t was r e c k l e s s o r 
n o t h i n g e v i d e n t i a r y w i s e , o r t h a t i t was h e a t o f 
p a s s i o n . 

" [ P r o s e c u t o r ] , d i d you want t o s a y s o m e t h i n g ? 

"[The S t a t e ] : J u d g e , I t h i n k t h e S t a t e c o n c u r s w i t h 
t h e C o u r t t h a t t h e r e was a b s o l u t e l y no t e s t i m o n y 
f r o m t h e w i t n e s s s t a n d t o s u g g e s t any t y p e o f 
p r o v o c a t i o n , any t y p e o f r e c k l e s s n e s s t h a t w o u l d 
w a r r a n t any t y p e o f l e s s e r i n c l u d e d o f f e n s e , 
s p e c i f i c a l l y i n t h e c h a r g e o f m u r d e r o f Ms. C a n e s h u a 
H e n r y . And I t h i n k t h e C o u r t i s , o f c o u r s e , w e l l 
v e r s e d and knows t h e l a w on t h a t and has made an 

on "THE COURT: A n y t h i n g e l s e you w o u l d l i k e t o p u t 
t h e r e c o r d , [ d e f e n s e c o u n s e l ] , a b o u t t h a t ? I w o u l d 
be more t h a n happy t o a l l o w you t o do t h a t a t t h i s 
t i m e . 

" [ D e f e n s e c o u n s e l ] : O n l y my o b j e c t i o n t o n o t i n c l u d e  
a l e s s e r i n c l u d e d o f f e n s e . 

(R. 229-230; e m p h a s i s added.) 

I t i s w e l l s e t t l e d t h a t i s s u e s r a i s e d f o r t h e f i r s t t i m e 

on a p p e a l a r e n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w . Woods v. 

S t a t e , 845 So. 2d 843, 846 ( A l a . C r i m . App. 2 0 0 2 ) ; Meadows v. 

S t a t e , 773 So. 2d 1053, 1054 ( A l a . C r i m . App. 2 0 0 0 ) . F u r t h e r , 

"No p a r t y may a s s i g n as e r r o r t h e c o u r t ' s g i v i n g 
o r f a i l i n g t o g i v e a w r i t t e n i n s t r u c t i o n , o r t h e 
g i v i n g o f an e r r o n e o u s , m i s l e a d i n g , i n c o m p l e t e , o r 
o t h e r w i s e i m p r o p e r o r a l c h a r g e , u n l e s s t h e p a r t y 
o b j e c t s t h e r e t o b e f o r e t h e j u r y r e t i r e s t o c o n s i d e r 
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i t s v e r d i c t , s t a t i n g t h e m a t t e r t o w h i c h he o r she 
o b j e c t s and t h e g r o u n d s o f t h e o b j e c t i o n . " 

R u l e 21.3, A l a . R. C r i m . P. Thus, i t a p p e a r s f r o m t h e r e c o r d 

t h a t H i n k l e o b j e c t e d o n l y t o t h e t r i a l c o u r t ' s r e f u s a l t o g i v e 

an i n s t r u c t i o n f o r any l e s s e r - i n c l u d e d o f f e n s e o f m u r d e r , n o t 

f o r t h e t r i a l c o u r t ' s f a i l u r e t o i n c l u d e an i n s t r u c t i o n o f 

f i r s t - d e g r e e a s s a u l t as a l e s s e r - i n c l u d e d o f f e n s e o f a t t e m p t e d 

m u r d e r . B e c a u s e H i n k l e made no o b j e c t i o n r e g a r d i n g t h e t r i a l 

c o u r t ' s a t t e m p t e d - m u r d e r i n s t r u c t i o n , t h e i s s u e he now r a i s e s 

on a p p e a l i s n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

M o r e o v e r , even i f H i n k l e h a d p r o p e r l y p r e s e r v e d t h i s 

i s s u e f o r a p p e l l a t e r e v i e w , we c a n n o t s a y t h a t t h e t r i a l c o u r t 

e r r e d i n r e f u s i n g a j u r y i n s t r u c t i o n on f i r s t - d e g r e e a s s a u l t 

as a l e s s e r - i n c l u d e d o f f e n s e o f a t t e m p t e d m u r d e r . A p e r s o n 

commits t h e c r i m e o f a s s a u l t i n t h e f i r s t d e g r e e i f , w i t h 

i n t e n t t o c a u s e s e r i o u s p h y s i c a l i n j u r y t o a n o t h e r p e r s o n , he 

c a u s e s s e r i o u s p h y s i c a l i n j u r y t o any p e r s o n by means o f a 

d e a d l y weapon o r d a n g e r o u s weapon. § 13A-6-20(a) ( 1 ) , A l a . 

Code 1975. S e c t i o n 1 3 A - 1 - 2 ( 1 4 ) , A l a . Code 1975, d e f i n e s 

" s e r i o u s p h y s i c a l i n j u r y " as " [ p ] h y s i c a l i n j u r y w h i c h c r e a t e s 

a s u b s t a n t i a l r i s k o f d e a t h , o r w h i c h c a u s e s s e r i o u s and 

p r o t r a c t e d d i s f i g u r e m e n t , p r o t r a c t e d i m p a i r m e n t o f h e a l t h , o r 
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p r o t r a c t e d l o s s o r i m p a i r m e n t o f t h e f u n c t i o n o f any b o d i l y 

o r g a n . " 

H i n k l e c o n t e n d s t h a t t h e e v i d e n c e p r e s e n t e d a t t r i a l was 

s u f f i c i e n t t o s u p p o r t a f i n d i n g o f " s e r i o u s p h y s i c a l i n j u r y . " 

However, none o f t h e e v i d e n c e p r e s e n t e d a t t r i a l d e m o n s t r a t e d 

t h a t K i m y a t t a ' s i n j u r i e s c o n s t i t u t e d " s e r i o u s p h y s i c a l i n j u r y " 

as d e f i n e d b y § 1 3 A - 1 - 2 ( 1 4 ) . A t t r i a l , K i m y a t t a t e s t i f i e d 

t h a t H i n k l e s h o t h e r i n t h e r i g h t c h e e k ; p a r t o f t h e b u l l e t 

e x i t e d t h r o u g h h e r n e c k , and t h e o t h e r p a r t r e m a i n e d l o d g e d i n 

h e r s i n u s a r e a . K i m y a t t a d i d n o t r e a l i z e t h a t she h a d been 

s h o t u n t i l she f e l t t h e b l o o d f r o m t h e wound on h e r f a c e . 

K i m y a t t a d i d n o t h a v e s u r g e r y and d e n i e d h a v i n g any l o n g - t e r m 

e f f e c t s f r o m t h e s h o o t i n g . A d d i t i o n a l l y , m e d i c a l r e c o r d s f r o m 

K i m y a t t a ' s h o s p i t a l v i s i t i n d i c a t e d t h a t she was a d m i t t e d t o 

and r e l e a s e d f r o m t h e h o s p i t a l on t h e same day. Thus, t h e 

t r i a l c o u r t p r o p e r l y d e t e r m i n e d t h a t t h e r e was n o t s u f f i c i e n t 

e v i d e n c e t o d e m o n s t r a t e t h e v i c t i m s u f f e r e d " s e r i o u s p h y s i c a l 

i n j u r y " r e q u i r e d t o s u p p o r t a c o n v i c t i o n o f f i r s t - d e g r e e 

a s s a u l t . A c c o r d i n g l y , t h e t r i a l c o u r t d i d n o t e r r when i t 

d e n i e d H i n k l e ' s r e q u e s t t o i n s t r u c t t h e j u r y on f i r s t - d e g r e e 

a s s a u l t as a l e s s e r - i n c l u d e d o f f e n s e o f a t t e m p t e d m u r d e r . 
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B a s e d on t h e f o r e g o i n g , t h e jud g m e n t o f t h e t r i a l c o u r t 

i s due t o be a f f i r m e d . 

APPLICATION FOR REHEARING OVERRULED; OPINION OF MARCH 26, 

2010 WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

W i s e , P . J . , and W e l c h , Windom, and M a i n , J J . , c o n c u r . 
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