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The r e c o r d i n d i c a t e s t h a t on J u l y 18, 2008, a Montgomery 

C o u n t y g r a n d j u r y r e t u r n e d a t w o - c o u n t i n d i c t m e n t a g a i n s t 

S m i t h . I n c o u n t I o f t h e i n d i c t m e n t S m i t h was c h a r g e d w i t h 

t h e a t t e m p t e d murder o f D e p u t y U n i t e d S t a t e s M a r s h a l J.C. 

H a m i l t o n by s h o o t i n g h i m w i t h a gun, a v i o l a t i o n o f § 13A-6-2 

and § 13A-4-2, A l a . Code 1 9 7 5 ; i n c o u n t I I o f t h e i n d i c t m e n t 

S m i t h was c h a r g e d w i t h t h e a t t e m p t e d murder o f D e p u t y U n i t e d 

S t a t e s M a r s h a l I.D. R i c h a r d s o n by s h o o t i n g h i m w i t h a gun, i n 

v i o l a t i o n o f § 13A-6-2 and § 13A-4-2, A l a . Code 1975. 

A f f i d a v i t s f i l e d by D e p u t y M a r s h a l s H a m i l t o n and R i c h a r d s o n 

s t a t e d t h a t t h e y were members o f t h e U n i t e d S t a t e s M a r s h a l ' s 

f u g i t i v e t a s k f o r c e and t h a t on J u l y 20, 2007, S m i t h had f i r e d 

s h o t s f r o m a handgun a t them w h i l e t h e y were a r r e s t i n g h im on 

an o u t s t a n d i n g r o b b e r y w a r r a n t . On J u l y 21, 2007, two 

w a r r a n t s f o r a t t e m p t e d murder were f i l e d a g a i n s t S m i t h i n 

Montgomery C o u n t y . 

On A u g u s t 3 1 , 2009, S m i t h f i l e d a m o t i o n t o d i s m i s s t h e 

c h a r g e s . He a l l e g e d t h a t he had been a c q u i t t e d by a j u r y i n 

t h e U n i t e d S t a t e s D i s t r i c t C o u r t f o r t h e M i d d l e D i s t r i c t o f 

Alabama o f s i m i l a r c h a r g e s a r i s i n g f r o m t h e same i n c i d e n t . On 

September 2, 2009, t h e t r i a l c o u r t h e l d a h e a r i n g on t h e 
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m o t i o n . A t t h e h e a r i n g , t h e S t a t e a c k n o w l e d g e d t h a t S m i t h had 

been t r i e d i n f e d e r a l c o u r t f o r v i o l a t i o n s o f 18 U.S.C. § 111. 

S m i t h a r g u e d t h a t he had been i n d i c t e d i n f e d e r a l c o u r t on 

A u g u s t 15, 2007, f o r two ba n k r o b b e r i e s and f o r t h e a s s a u l t s 

on t h e m a r s h a l s . S m i t h f u r t h e r a r g u e d t h a t he was t r i e d i n 

f e d e r a l c o u r t and on A p r i l 2, 2008, t h e j u r y f o u n d S m i t h 

g u i l t y o f t h e ba n k r o b b e r i e s , b u t had f o u n d h im n o t g u i l t y on 

b o t h c o u n t s o f a s s a u l t . The i n d i c t m e n t s i n S t a t e c o u r t f o r 

a t t e m p t e d murder were t h e n f i l e d on J u l y 18, 2008. 

A t t h e o u t s e t o f t h e h e a r i n g , t h e t r i a l c o u r t s t a t e d : 

"And t h i s i s n o t h i n g more t h a n t r y i n g t o b o o t s t r a p a c a s e t h a t 

was o v e r i n f e d e r a l c o u r t t h a t t h e y w e r e n ' t c o m p e t e n t enough 

o r w h a t e v e r h appened t o g e t a c o n v i c t i o n . O k a y ? " ( R . 2.) 

A f t e r t h e p a r t i e s e x p l a i n e d t o t h e t r i a l c o u r t t h e s e q u e n c e o f 

e v e n t s t h a t had o c c u r r e d , and a f t e r t h e p r o s e c u t o r d i s c u s s e d 

t h e d i f f e r e n c e i n t h e f e d e r a l c h a r g e s and t h e a t t e m p t e d - m u r d e r 

c h a r g e s f i l e d i n S t a t e c o u r t , t h e t r i a l c o u r t s t a t e d , "Same 

o f f e n s e , j u s t d i f f e r e n t w o r d i n g . " ( R . 1 2 . ) The p r o s e c u t o r 

a r g u e d t h a t t h e d u a l - s o v e r e i g n t y d o c t r i n e p e r m i t t e d 

p r o s e c u t i o n i n b o t h f e d e r a l c o u r t and s t a t e c o u r t , and c i t e d 
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Clemons v. S t a t e , 720 So. 2d 961 ( A l a . C r i m . App. 1 9 9 6 ) . The 

t r i a l c o u r t t h e n s t a t e d : 

"The p o i n t i s , i s w h e t h e r o r n o t t h i s i s t r y i n g 
t o b o o t s t r a p an o f f e n s e t h a t h a p p e n e d i n f e d e r a l 
c o u r t . You a l l s a t a r o u n d and w a i t e d . You had t h e 
i n d i c t m e n t s — had t h e c h a r g e i n 2007. U n t i l a f t e r 
t h e man was f o u n d n o t g u i l t y , you d i d n ' t t a k e i t t o 
t h e g r a n d j u r y t o g e t t h e i n d i c t m e n t . " 

(R. 14-15.) 

The t r i a l c o u r t g r a n t e d S m i t h ' s m o t i o n and d i s m i s s e d t h e 

i n d i c t m e n t on September 3, 2009. 

The S t a t e a r g u e s t h a t t h e t r i a l c o u r t e r r e d when i t 

d i s m i s s e d t h e i n d i c t m e n t c h a r g i n g S m i t h w i t h two c o u n t s o f 

a t t e m p t e d murder b e c a u s e , i t s a y s , t h e d u a l - s o v e r e i g n t y 

d o c t r i n e a u t h o r i z e d t h e S t a t e t o p r o s e c u t e h im f o r t h e 

a t t e m p t e d m u r d e r s , even t h o u g h he was p r o s e c u t e d f o r and 

a c q u i t t e d o f f e d e r a l c h a r g e s b a s e d on t h e same i n c i d e n t . We 

r e v i e w t h i s argument de novo, b e c a u s e i t p r e s e n t s a q u e s t i o n 

o f l a w . E.g., H i l e r v. S t a t e , [Ms. 1081296, Dec. 4, 2009] 

So. 3d ___ ( A l a . 2 0 0 9 ) . 

The U n i t e d S t a t e s Supreme C o u r t , i n H e a t h v. A l a b a m a , 474 

U.S. 82 ( 1 9 8 5 ) , c o n s i d e r e d t h e a p p l i c a b i l i t y o f t h e d u a l -

s o v e r e i g n t y d o c t r i n e t o s u c c e s s i v e c a p i t a l - m u r d e r p r o s e c u t i o n s 

by two s t a t e s . The Supreme C o u r t h e l d t h a t u n d e r t h e d u a l -
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s o v e r e i g n t y d o c t r i n e , s u c c e s s i v e p r o s e c u t i o n s by two s t a t e s 

f o r t h e same c o n d u c t was n o t b a r r e d by t h e D o u b l e J e o p a r d y 

C l a u s e o f t h e F i f t h Amendment: 

"The d u a l s o v e r e i g n t y d o c t r i n e i s f o u n d e d on t h e 
common-law c o n c e p t i o n o f c r i m e as an o f f e n s e a g a i n s t 
t h e s o v e r e i g n t y o f t h e g o v e r n m e n t . When a d e f e n d a n t 
i n a s i n g l e a c t v i o l a t e s t h e ' p e a c e and d i g n i t y ' o f 
two s o v e r e i g n s by b r e a k i n g t h e l a w s o f e a c h , he has 
c o m m i t t e d two d i s t i n c t ' o f f e n c e s . ' U n i t e d S t a t e s v. 
L a n z a , 260 U.S. 377 , 382 (1 9 2 2 ) . As t h e C o u r t 
e x p l a i n e d i n Moore v. I l l i n o i s , 14 How. 13, 19 
( 1 8 5 2 ) , ' [ a ] n o f f e n c e , i n i t s l e g a l s i g n i f i c a t i o n , 
means t h e t r a n s g r e s s i o n o f a l a w . ' C o n s e q u e n t l y , 
when t h e same a c t t r a n s g r e s s e s t h e l a w s o f two 
s o v e r e i g n s , ' i t c a n n o t be t r u l y a v e r r e d t h a t t h e 
o f f e n d e r has been t w i c e p u n i s h e d f o r t h e same 
o f f e n c e ; b u t o n l y t h a t by one a c t he has c o m m i t t e d 
two o f f e n c e s , f o r e a c h o f w h i c h he i s j u s t l y 
p u n i s h a b l e . ' I d . , a t 20. 

" I n a p p l y i n g t h e d u a l s o v e r e i g n t y d o c t r i n e , 
t h e n , t h e c r u c i a l d e t e r m i n a t i o n i s w h e t h e r t h e two 
e n t i t i e s t h a t s e e k s u c c e s s i v e l y t o p r o s e c u t e a 
d e f e n d a n t f o r t h e same c o u r s e o f c o n d u c t can be 
t e r m e d s e p a r a t e s o v e r e i g n s . T h i s d e t e r m i n a t i o n 
t u r n s on w h e t h e r t h e two e n t i t i e s draw t h e i r 
a u t h o r i t y t o p u n i s h t h e o f f e n d e r f r o m d i s t i n c t 
s o u r c e s o f power. See, e.g., U n i t e d S t a t e s v.  
W h e e l e r , 435 U.S. 313, 320 ( 1 9 7 8 ) ; W a l l e r v. 
F l o r i d a , 397 U.S. 387, 393 ( 1 9 7 0 ) ; P u e r t o R i c o v.  
S h e l l Co., 302 U.S. 253, 264-265 ( 1 9 3 7 ) ; L a n z a , 
s u p r a , 260 U.S., a t 382; G r a f t o n v. U n i t e d S t a t e s , 
206 U.S. 333, 354-355 ( 1 9 0 7 ) . Thus, t h e C o u r t has  
u n i f o r m l y h e l d t h a t t h e S t a t e s a r e s e p a r a t e  
s o v e r e i g n s w i t h r e s p e c t t o t h e F e d e r a l Government  
b e c a u s e e a c h S t a t e ' s power t o p r o s e c u t e i s d e r i v e d  
f r o m i t s own ' i n h e r e n t s o v e r e i g n t y , ' n o t f r o m t h e  
F e d e r a l Government. W h e e l e r , s u p r a , a t 320, n. 14. 
See A b b a t e v. U n i t e d S t a t e s , 359 U.S. 187, 193-194 
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(1959) ( c o l l e c t i n g c a s e s ) ; L a n z a , s u p r a . As s t a t e d 
i n L a n z a , s u p r a , 260 U.S., a t 382: 

" ' [ E ] a c h g o vernment i n d e t e r m i n i n g 
what s h a l l be an o f f e n s e a g a i n s t i t s p e a c e 
and d i g n i t y i s e x e r c i s i n g i t s own 
s o v e r e i g n t y , n o t t h a t o f t h e o t h e r . 

a 
s o v e r e i 

" ' I t f o l l o w s t h a t an a c t d e n o u n c e d as 
c r i m e by b o t h n a t i o n a l and s t a t e 
e r e i g n t i e s i s an o f f e n s e a g a i n s t t h e 

p e a c e and d i g n i t y o f b o t h and may be 
p u n i s h e d by e a c h . ' 

"See a l s o B a r t k u s v. I l l i n o i s , 359 U.S. 121 ( 1 9 5 9 ) ; 
W e s t f a l l v. U n i t e d S t a t e s , 274 U.S. 256, 258 (1927) 
(Holmes, J.) ( t h e p r o p o s i t i o n t h a t t h e S t a t e and 
F e d e r a l Governments may p u n i s h t h e same c o n d u c t ' i s 
t o o p l a i n t o need more t h a n s t a t e m e n t ' ) . " 

474 U.S. a t 88-89 ( e m p h a s i s a d d e d ) . 

Thus, t h e U n i t e d S t a t e s Supreme C o u r t has h e l d t h a t d u a l 

s o v e r e i g n t y p e r m i t s a s t a t e government and t h e f e d e r a l 

g o v ernment t o p r o s e c u t e a d e f e n d a n t f o r t h e same c o n d u c t , 

b e c a u s e t h e l a w s o f e a c h s o v e r e i g n were v i o l a t e d by t h e same 

t r a n s g r e s s i o n . M o r e o v e r , i n Clemons v. S t a t e , 720 So. 2d 961 

( A l a . C r i m . App. 1 9 9 6 ) , t h i s C o u r t r e l i e d on H e a t h v. Alabama 

and h e l d t h a t C l e m o n s ' s p r o s e c u t i o n f o r and c o n v i c t i o n i n 

f e d e r a l c o u r t o f murder o f a l a w - e n f o r c e m e n t o f f i c e r i n t h e 

l i n e o f d u t y d i d n o t p r e c l u d e h i s p r o s e c u t i o n i n Alabama on a 

c h a r g e o f c a p i t a l m u r d e r . 
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B e c a u s e t h e d o c t r i n e o f d u a l s o v e r e i g n t y p e r m i t s a 

s e p a r a t e p r o s e c u t i o n by t h e S t a t e o f Alabama f o r S m i t h ' s 

a l l e g e d s h o o t i n g a t t h e f e d e r a l m a r s h a l s , t h e t r i a l c o u r t 

e r r e d when i t d i s m i s s e d t h e i n d i c t m e n t a g a i n s t S m i t h . 

T h e r e f o r e , t h e j u d g m e n t o f t h e t r i a l c o u r t i s r e v e r s e d . The 

c a u s e i s remanded f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED. 

W i s e , P . J . , and Windom, K e l l u m , and M a i n , J J . , c o n c u r . 
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