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WISE, P r e s i d i n g J u d g e . 

The a p p e l l e e , O.R.J., was i n d i c t e d f o r u n l a w f u l 

p o s s e s s i o n of a c o n t r o l l e d substance and f i r s t - d e g r e e u n l a w f u l 
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p o s s e s s i o n of m a r i j u a n a . 1 O.R.J. moved t o suppress e v i d e n c e 

law enforcement o f f i c e r s s e i z e d p u r s u a n t t o a w a r r a n t l e s s 

s e a r c h of h i s v e h i c l e and statements he made t o o f f i c e r s a f t e r 

he was a r r e s t e d . A f t e r c o n d u c t i n g a h e a r i n g , the t r i a l c o u r t 

g r a n t e d O.R.J.'s motion t o sup p r e s s . T h i s a p p e a l by the S t a t e 

f o l l o w e d . 

The S t a t e argues t h a t the t r i a l c o u r t e r r o n e o u s l y g r a n t e d 

O.R.J.'s motion t o suppress the ev i d e n c e law enforcement 

o f f i c e r s s e i z e d p u r s u a n t t o a w a r r a n t l e s s s e a r c h of h i s 

v e h i c l e . S p e c i f i c a l l y , i t contends t h a t , because t h e y c o u l d 

s m e l l the odor of m a r i j u a n a coming from h i s v e h i c l e and 

because O.R.J. was a c t i n g s u s p i c i o u s l y and gave a f a l s e name 

and f a l s e date of b i r t h , the o f f i c e r s had p r o b a b l e cause t o 

s e a r c h h i s v e h i c l e . 

D u r i n g the s u p p r e s s i o n h e a r i n g , O f f i c e r Howard Lawhorn of 

the Montgomery P o l i c e Department t e s t i f i e d t h a t , on November 

14, 2008, w h i l e they were p r e p a r i n g t o s e t up a c h e c k p o i n t , he 

and o t h e r o f f i c e r s stopped O.R.J.'s v e h i c l e because he was 

p l a y i n g h i s music too l o u d l y . They t o l d O.R.J. t o s t a y i n the 

1O.R.J. was a l s o i n d i c t e d f o r t h i r d - d e g r e e escape, but 
t h a t charge i s not b e f o r e us. 
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v e h i c l e , b ut he got out and s t a r t e d w a l k i n g away from them, 

which Lawhorn d e s c r i b e d as " k i n d o f s u s p i c i o u s . " (R. 6.) 

O.R.J. then t u r n e d around, and the o f f i c e r s s t a r t e d a s k i n g him 

q u e s t i o n s . Lawhorn t e s t i f i e d t h a t O.R.J. d i d not have any 

i d e n t i f i c a t i o n on him and t h a t he gave them a f a l s e name a t 

f i r s t . He a l s o t e s t i f i e d t h a t t h e y were about f i v e f e e t away 

from the v e h i c l e and t h a t O.R.J. was c l o s e enough t o get back 

i n t o the v e h i c l e a t t h a t time i f he wanted t o . F i n a l l y , he 

t e s t i f i e d t h a t t h e y s m e l l e d the odor of m a r i j u a n a coming from 

the v e h i c l e and t h a t another o f f i c e r e n t e r e d the v e h i c l e . 

O f f i c e r M.A. Jones of the Montgomery P o l i c e Department 

t e s t i f i e d t h a t he was on duty w i t h Lawhorn on November 14, 

2008, when C o r p o r a l Deramus i n i t i a t e d a stop of O.R.J.'s 

v e h i c l e . A f t e r the v e h i c l e stopped, O.R.J. got out and 

s t a r t e d w a l k i n g away, but Deramus i n s t r u c t e d him t o get back 

t o the v e h i c l e , and he d i d . 

Jones t e s t i f i e d t h a t O.R.J. was e x t r e m e l y nervous and was 

l o o k i n g away, t h a t he c o u l d not answer any q u e s t i o n s , and t h a t 

he gave them a f a l s e name and a f a l s e date of b i r t h . He a l s o 

t e s t i f i e d t h a t O.R.J. was j i t t e r y and s t a r t e d s w e a t i n g . Jones 
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t e s t i f i e d t h a t O.R.J. was d e t a i n e d but not i n cust o d y and t h a t 

he c o u l d have g o t t e n back i n t o the v e h i c l e a t t h a t t i m e . 

Jones t e s t i f i e d t h a t he and Deramus e n t e r e d the v e h i c l e 

t o p e r f o r m a wing span s e a r c h and t o l o o k f o r i d e n t i f i c a t i o n 

because O.R.J. had been l y i n g about h i s i d e n t i t y . They 

s m e l l e d the s t r o n g odor of m a r i j u a n a i n the v e h i c l e , found an 

i t e m w i t h O.R.J.'s name on i t , c o n f i r m e d h i s i d e n t i t y , and 

then found n a r c o t i c s i n the v e h i c l e . A t t h a t p o i n t , t h e y 

h a n d c u f f e d O.R.J. and p l a c e d him i n a p a t r o l v e h i c l e . W h i le 

the o f f i c e r s were c h e c k i n g him through t h e i r computer system, 

O.R.J. got out of the v e h i c l e and ran up the s t r e e t . 

A t the end of Jones's t e s t i m o n y , the f o l l o w i n g o c c u r r e d : 

"THE COURT: A n y t h i n g e l s e o t h e r than -- t h a t 
suggested t h a t he committed a crime or was about t o 
commit a crime or d o i n g a n y t h i n g i l l e g a l ? 

"THE WITNESS: H i s a c t i o n s , h i s mannerism w h i l e 
he was s p e a k i n g w i t h C o r p o r a l Deramus and m y s e l f . 

"THE COURT: What was t h a t ? 

"THE WITNESS: He was e x t r e m e l y nervous. 

"THE COURT: Was t h i s daytime or n i g h t t i m e ? 

"THE WITNESS: I t was n i g h t t i m e , s i r . 

"THE COURT: T h i s i s on Gaston Avenue? 

"THE WITNESS: C o r r e c t , s i r . 
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"THE COURT: Everybody over t h e r e when a p o l i c e 
o f f i c e r s t o p s them w i l l a c t n e r v o u s . 

"THE WITNESS: C o r p o r a l Deramus i s a b l a c k 
o f f i c e r , Judge. 

or 
"THE COURT: W e l l , I don't care i f he i s b l a c k 

r w h i t e , t h e y are j u s t g o i n g t o a c t nervous. A i n ' t 
no q u e s t i o n about t h a t . But he hadn't done a n y t h i n g 
e l s e t o show t h a t he had committed a c r i m e ? 

"THE WITNESS: He attempted t o get away from the 
v e h i c l e b e f o r e C o r p o r a l Deramus c o u l d get t o him. 

"THE COURT: What you mean? How d i d t h a t 
happen? 

"THE WITNESS: As soon as C o r p o r a l Deramus 
i n i t i a t e d h i s emergency equipment, he i m m e d i a t e l y 
p u l l e d over i n t o a p a r k i n g l o t , got out of h i s 
v e h i c l e and attempted t o walk away. 

"THE COURT: Y ' a l l stopped him? 

"THE WITNESS: Yes, s i r . " 

(R. 18-19.) L a t e r , the t r i a l c o u r t g r a n t e d O.R.J.'s motion t o 

suppress w i t h o u t any f u r t h e r e x p l a n a t i o n . 

In S t a t e v. H i l l , 690 So. 2d 1201, 1203-04 ( A l a . 1996), 

the Alabama Supreme Court s t a t e d the f o l l o w i n g w i t h r e g a r d t o 

st a n d a r d s of re v i e w t o be a p p l i e d when r e v i e w i n g a t r i a l 

c o u r t ' s r u l i n g on a motion t o su p p r e s s : 

"As a p r e l i m i n a r y m a t t e r , we note t h a t t h e r e has 
been some debate r e g a r d i n g the a p p l i c a b l e s t a n d a r d 
of a p p e l l a t e r e v i e w . In i t s u n p u b l i s h e d memorandum, 
the Court of C r i m i n a l Appeals showed g r e a t d e f e r e n c e 
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t o the t r i a l c o u r t ' s d e c i s i o n t o suppress the 
ev i d e n c e of the c o c a i n e and m a r i j u a n a . I t s t a t e d : 

" ' [ A ] t r i a l c o u r t ' s r u l i n g on a motion t o 
suppress w i l l not be d i s t u r b e d u n l e s s i t i s 
" p a l p a b l y c o n t r a r y t o the weight of the 
e v i d e n c e . " P a t t e r s o n v. S t a t e , 659 So. 2d 
1014 ( A l a . Cr. App. 1995) . The t r i a l c o u r t 
i s i n a f a r b e t t e r [ s i c ] than t h i s c o u r t t o 
r u l e on the m e r i t s of a motion t o su p p r e s s . 
S u l l i v a n v. S t a t e , 23 A l a . App. 464, 127 
So. 256 (1930). The t r i a l c o u r t ' s r u l i n g 
[ o n ] the motion t o suppress was not 
p a l p a b l y wrong.' 

"The S t a t e contends t h a t the d e f e r e n c e of the 
Court of C r i m i n a l Appeals t o the judgment of the 
t r i a l c o u r t was unwarranted. I t c l a i m s t h a t an 
a p p e l l a t e c o u r t s h o u l d r e v i e w de novo the t r i a l 
c o u r t ' s f i n d i n g t h a t 'reasonable s u s p i c i o n ' was 
l a c k i n g , because the f a c t s i n the case are not i n 
d i s p u t e . We agree. 

"The t r i a l judge made h i s r u l i n g f o l l o w i n g a 
h e a r i n g a t which he hear d o r a l t e s t i m o n y o n l y from 
O f f i c e r B a i l e y . We s t a t e d i n Ex p a r t e Agee, 669 So. 
2d 102 ( A l a . 1995) : 

"'Where ev i d e n c e i s p r e s e n t e d t o the t r i a l 
c o u r t ore tenus i n a n o n j u r y case, a 
presumption of c o r r e c t n e s s e x i s t s as t o the 
c o u r t ' s c o n c l u s i o n s on i s s u e s of f a c t ; i t s 
d e t e r m i n a t i o n w i l l not be d i s t u r b e d u n l e s s 
c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g 
e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t the 
g r e a t w e i g h t of the e v i d e n c e . Odom v.  
H u l l , 658 So. 2d 442 ( A l a . 1995). However,  
when the t r i a l c o u r t i m p r o p e r l y a p p l i e s the  
law t o the f a c t s , no presumption of  
c o r r e c t n e s s e x i s t s as t o the c o u r t ' s  
j udgment. Ex p a r t e Board of Zoning 
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Adjustment of the C i t y of M o b i l e , 636 So. 
2d 415 ( A l a . 1994) 

"669 So. 2d a t 104. 'Where the e v i d e n c e b e f o r e the 
t r i a l c o u r t was u n d i s p u t e d the ore tenus r u l e i s 
i n a p p l i c a b l e , and the Supreme Court w i l l s i t i n 
judgment on the e v i d e n c e de novo, i n d u l g i n g no 
pr e s u m p t i o n i n f a v o r of the t r i a l c o u r t ' s 
a p p l i c a t i o n of the law t o those f a c t s . ' S t i l e s v. 
Brown 380 ^ T H O T O / I / 7 \ I - , i n o n \ / A 4- 4- A 

o m i t t e d ) . " 

(Emphasis added.) 

Brown, 380 So. 2d 792, 794 ( A l a . 1980) ( c i t a t i o n s 
A -I- -I- ^ ^ \ II 

"The F o u r t h Amendment does n o t r e q u i r e t h a t 
p o l i c e o b t a i n a w a r r a n t t o s e a r c h an a u t o m o b i l e when 
t h e y have p r o b a b l e c a u s e t o b e l i e v e i t c o n t a i n s 
c o n t r a b a n d o r e v i d e n c e o f c r i m i n a l a c t i v i t y . U n i t e d  
S t a t e s v. R o s s , 456 U.S. 798, 102 S. C t . 2157, 72 L. 
Ed. 2d 572 ( 1 9 8 2 ) ; Chambers v. Maroney, 399 U.S. 42, 
90 S. C t . 1975, 26 L. Ed. 2d 419 (1970) ( w a r r a n t l e s s 
s e a r c h o f v e h i c l e v a l i d when p o l i c e had p r o b a b l e 
c a u s e t o b e l i e v e a u t o m o b i l e c o n t a i n e d e v i d e n c e o f 
s e r v i c e s t a t i o n r o b b e r y b e c a u s e a u t o m o b i l e m a t c h e d 
d e s c r i p t i o n g i v e n by e y e w i t n e s s e s ) . Two r a t i o n a l e s 
u n d e r l i e t h e a u t o m o b i l e e x c e p t i o n t o t h e w a r r a n t 
r e q u i r e m e n t . F i r s t , t h e i n h e r e n t m o b i l i t y o f 
v e h i c l e s c r e a t e s e x i g e n t c i r c u m s t a n c e s t h a t make 
o b t a i n i n g a w a r r a n t i m p r a c t i c a l . U n i t e d S t a t e s v.  
C h a d w i c k , 433 U.S. 1, 97 S. C t . 2476, 53 L. Ed. 2d 
538 ( 1 9 7 7 ) . S e c o n d , t h e r e i s a l e s s e n e d e x p e c t a t i o n 
o f p r i v a c y i n a u t o m o b i l e s b e c a u s e o f p h y s i c a l 
c h a r a c t e r i s t i c s and p e r v a s i v e r e g u l a t i o n o f m o v i n g 
v e h i c l e s . A r k a n s a s v. S a n d e r s , 442 U.S. 753, 99 S. 
C t . 2586, 61 L. Ed. 2d 235 ( 1 9 7 9 ) ; C a l i f o r n i a v.  
C a r n e y , 471 U.S. 386, 105 S. C t . 2066, 85 L. Ed. 2d 
406 ( 1 9 8 5 ) ; Mewbourn v. S t a t e , 570 So. 2d 805 ( A l a . 
C r i m . App. 1 9 9 0 ) . " 

S e a g r o v e s v. S t a t e , 726 So. 2d 738, 743 ( A l a . C r i m . App. 

1 9 9 8 ) . Under t h e a u t o m o b i l e e x c e p t i o n t o t h e w a r r a n t 
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r e q u i r e m e n t , " ' [ a ] w a r r a n t l e s s s e a r c h o f a v e h i c l e i s 

j u s t i f i e d where t h e r e i s p r o b a b l e c a u s e t o b e l i e v e t h e v e h i c l e 

c o n t a i n s c o n t r a b a n d . ' L y k e s v. S t a t e , 709 So. 2d 1335, 1337 

( A l a . C r i m . App. 1 9 9 7 ) . " H a r r i s v. S t a t e , 948 So. 2d 583, 587 

( A l a . C r i m . App. 2 0 0 6 ) . F i n a l l y , 

" [ w ] h e t h e r t h e r e i s p r o b a b l e c a u s e t o m e r i t a 
w a r r a n t l e s s s e a r c h and s e i z u r e i s t o be d e t e r m i n e d 
by t h e t o t a l i t y o f t h e c i r c u m s t a n c e s . I l l i n o i s v.  
G a t e s , 462 U.S. 213, 103 S. C t . 2317, 76 L. Ed. 2d 
527 ( 1 9 8 3 ) . ' P r o b a b l e c a u s e e x i s t s where a l l t h e 
f a c t s and c i r c u m s t a n c e s w i t h i n t h e o f f i c e r ' s 
k n o w l e dge a r e s u f f i c i e n t t o w a r r a n t a p e r s o n o f 
r e a s o n a b l e c a u t i o n t o c o n c l u d e t h a t an o f f e n s e has 
been o r i s b e i n g c o m m i t t e d and t h a t c o n t r a b a n d w o u l d 
be f o u n d i n t h e p l a c e t o be s e a r c h e d . ' S h e r i d a n v. 
S t a t e , 591 So. 2d 129, 130 ( A l a . C r i m . App. 1 9 9 1 ) . " 

S t a t e v. S t a l l w o r t h , 645 So. 2d 323, 325 ( A l a . C r i m . App. 

1 9 9 4 ) . 

O.R.J. argues t h a t the o f f i c e r s d i d not have the 

a u t h o r i t y t o s e a r c h h i s v e h i c l e because the stop was merely 

f o r a n o i s e o r d i n a n c e v i o l a t i o n . However, the u n d i s p u t e d 

e v i d e n c e showed t h a t O.R.J. a c t e d s u s p i c i o u s l y from the time 

the o f f i c e r s f i r s t s t opped him, t h a t he i n i t i a l l y w alked away 

from the v e h i c l e even though the o f f i c e r s t o l d him t o s t a y i n 

the v e h i c l e , t h a t he was s w e a t i n g and appeared t o be nervous, 

and t h a t he l i e d t o the o f f i c e r s about h i s name and date of 
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b i r t h . Under these c i r c u m s t a n c e s , the o f f i c e r s were j u s t i f i e d 

i n e n t e r i n g the v e h i c l e t o conduct a wingspan s e a r c h and t o 

l o o k f o r i d e n t i f i c a t i o n , Cf. S t a t e v. B a i l e y , [Ms. CR-09-0115, 

A p r i l 30, 2010) So. 3d ( A l a . Crim. App. 2010) ( h o l d i n g 

t h a t o f f i c e r s were j u s t i f i e d i n s e a r c h i n g B a i l e y where B a i l e y 

and a female were on a b i c y c l e t r a v e l i n g down the mid d l e of 

the road and i n t o oncoming t r a f f i c , were not w e a r i n g s a f e t y 

gear, and coud not produce any type of i d e n t i f i c a t i o n ) ; S t a t e 

v. T a y l o r , [Ms. CR-08-1936, March 26, 2010] So. 3d , 

( A l a . Crim. App. 2010) ( h o l d i n g t h a t o f f i c e r s were 

j u s t i f i e d i n s e a r c h i n g T a y l o r when he was i n a h i g h - c r i m e 

a r e a , was seen w a l k i n g up t o a house t h a t was known f o r drug 

a c t i v i t y , and s a i d he d i d not have any i d e n t i f i c a t i o n , n o t i n g 

t h a t the o f f i c e r ' s " i n f e r e n c e t h a t T a y l o r c o u l d be armed was 

r e a s o n a b l e , and t h i s C o u r t must g i v e due weight t o "'the 

s p e c i f i c r e a s o n a b l e i n f e r e n c e which [a p o l i c e o f f i c e r ] i s 

e n t i t l e d t o draw from the f a c t s i n l i g h t of h i s e x p e r i e n c e . ' " 

S t a t e v. H a i l s , 814 So. 2d a t 986, q u o t i n g T e r r y , 392 U.S. a t 

27. ") . F u r t h e r , Jones t e s t i f i e d t h a t , a f t e r t h e y e n t e r e d the 

v e h i c l e , they s m e l l e d m a r i j u a n a . T h e r e f o r e , a t t h a t t i m e , the 

o f f i c e r s had p r o b a b l e cause t o s e a r c h the v e h i c l e f o r 
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m a r i j u a n a . See S t a t e v. Gargus, 855 So. 2d 587 ( A l a . Crim. 

App. 2003). For these reasons, the t r i a l c o u r t e r r e d when i t 

g r a n t e d O.R.J.'s motion t o suppress the ev i d e n c e o f f i c e r s 

s e i z e d d u r i n g the s e a r c h and statements he made t h e r e a f t e r . 

A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s judgment and remand 

t h i s case f o r p r o c e e d i n g s t h a t are c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED. 

Welch, Windom, K e l l u m , and Main, J J . , concur. 
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