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N i q u i t a B l a k e a p p e a l s h e r c o n v i c t i o n f o r a t t e m p t e d 

m u r d e r , see § 13A-4-2 and § 13A-6-2, A l a . Code 1975, and h e r 

r e s u l t i n g s e n t e n c e o f 2 0 y e a r s i n p r i s o n . The c i r c u i t c o u r t 
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s p l i t B l a k e ' s 2 0 - y e a r s e n t e n c e and o r d e r e d h e r t o s e r v e 4 

y e a r s i n p r i s o n f o l l o w e d b y 5 y e a r s on p r o b a t i o n . 

The e v i d e n c e p r e s e n t e d a t t r i a l e s t a b l i s h e d t h a t on M a r c h 

23, 2008, s h o r t l y a f t e r a g r o u p o f c h i l d r e n had p a r t i c i p a t e d 

i n an E a s t e r egg h u n t , B l a k e and S h a r k e a W i l l i a m s g o t i n t o an 

argument a b o u t how t h e i r c h i l d r e n had been i n t e r a c t i n g w i t h 

one a n o t h e r . D u r i n g t h e a r g u m e n t , B l a k e p u l l e d a p i s t o l f r o m 

h e r p o c k e t and s h o t W i l l i a m s i n t h e s t o m a c h . 

The S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t d u r i n g t h e 

a rgument, W i l l i a m s had a k n i f e b u t d i d n o t b r a n d i s h t h e k n i f e 

o r a t t a c k B l a k e b e f o r e b e i n g s h o t . The S t a t e a l s o p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t , e ven i f W i l l i a m s had b r a n d i s h e d a 

k n i f e , B l a k e c o u l d have s a f e l y r e t r e a t e d f r o m t h e argument. 

B l a k e , on t h e o t h e r hand, p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t W i l l i a m s was t h e f i r s t a g g r e s s o r . B l a k e ' s e v i d e n c e a l s o 

i n d i c a t e d t h a t d u r i n g t h e argument, W i l l i a m s t h r e w b e e r on 

B l a k e , h i t B l a k e w i t h a b e e r c a n , and t h e n p u l l e d a k n i f e and 

a t t e m p t e d t o s l a s h B l a k e ' s n e c k . A c c o r d i n g t o B l a k e and o t h e r 

w i t n e s s e s t h a t t e s t i f i e d on h e r b e h a l f , a f t e r W i l l i a m s m i s s e d 

B l a k e ' s n e c k w i t h t h e b l a d e o f t h e k n i f e , B l a k e p u l l e d a 

p i s t o l f r o m h e r p o c k e t and s h o t W i l l i a m s i n t h e s t o m a c h . 
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A f t e r b o t h s i d e s had r e s t e d t h e i r c a s e s , t h e c i r c u i t 

c o u r t h e l d a j u r y - c h a r g e c o n f e r e n c e . D u r i n g t h e j u r y - c h a r g e 

c o n f e r e n c e , B l a k e o b j e c t e d t o t h e S t a t e ' s p r o p o s e d j u r y 

i n s t r u c t i o n t h a t s t a t e d t h a t a p e r s o n c a n n o t r e l y on s e l f -

d e f e n s e u n l e s s " t h e r e [ w a s ] no c o n v e n i e n t mode o f e s c a p e by 

r e t r e a t o r d e c l i n i n g t o c o m b a t . " ( R . 2 9 5 . ) S p e c i f i c a l l y , 

B l a k e a r g u e d t h a t p u r s u a n t t o § 1 3 A - 3 - 2 3 ( b ) , A l a . Code 1975, 

a p e r s o n does n o t have a d u t y t o r e t r e a t and may s t a n d h e r 

g r o u n d so l o n g as t h a t p e r s o n i s n o t engaged i n an i l l e g a l 

a c t i v i t y and i s i n a p l a c e where she has a r i g h t t o be 

l o c a t e d . 

I n r e s p o n s e , t h e p r o s e c u t o r a r g u e d t h a t § 1 3 A - 3 - 2 3 ( b ) , 

A l a . Code 1975, was n o t amended t o a l l o w a p e r s o n t o s t a n d 

one's g r o u n d u n t i l 2009. The p r o s e c u t o r f u r t h e r a r g u e d t h a t 

b e c a u s e t h e a l t e r c a t i o n f r o m w h i c h t h e c h a r g e a r o s e o c c u r r e d 

i n 2008, t h e pre-amendment v e r s i o n o f t h e s e l f - d e f e n s e s t a t u t e 

a p p l i e d . The pre-amendment v e r s i o n o f § 1 3 A - 3 - 2 3 ( b ) , A l a . 

Code 1975, p r o v i d e d t h a t " a p e r s o n i s n o t j u s t i f i e d i n u s i n g 

d e a d l y p h y s i c a l f o r c e upon a n o t h e r p e r s o n i f i t r e a s o n a b l y 

a p p e a r s o r he knows t h a t he can a v o i d t h e n e c e s s i t y o f u s i n g 

s u c h f o r c e w i t h c o m p l e t e s a f e t y [ b ] y r e t r e a t i n g " 
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The c i r c u i t c o u r t a g r e e d w i t h t h e p r o s e c u t o r and 

o v e r r u l e d B l a k e ' s o b j e c t i o n . L a t e r , d u r i n g i t s s e l f - d e f e n s e 

j u r y c h a r g e , t h e c i r c u i t c o u r t i n s t r u c t e d t h e j u r y t h a t a 

" d e f e n d a n t i s n o t j u s t i f i e d i n u s i n g d e a d l y p h y s i c a l f o r c e 

upon a n o t h e r p e r s o n and c a n n o t p r e v a i l on t h e i s s u e o f s e l f -

d e f e n s e i f i t r e a s o n a b l y a p p e a r s o r t h e d e f e n d a n t knows t h a t 

she can a v o i d t h e n e c e s s i t y o f u s i n g s u c h f o r c e w i t h c o m p l e t e 

s a f e t y by r e t r e a t i n g . " ( R . 3 2 5 . ) 

On a p p e a l , B l a k e a r g u e s and t h e S t a t e c o n c e d e s t h a t 

B l a k e ' s c o n v i c t i o n must be r e v e r s e d b e c a u s e t h e c i r c u i t 

c o u r t ' s s e l f - d e f e n s e j u r y i n s t r u c t i o n was e r r o n e o u s . 

A c c o r d i n g t o b o t h B l a k e and t h e S t a t e , § 1 3 A - 3 - 2 3 ( b ) , A l a . 

Code 1975, was amended i n 2006, b e f o r e t h e a l t e r c a t i o n b e t w e e n 

B l a k e and W i l l a i m s o c c u r r e d , and t h a t t h e 2006 amendment 

removed t h e d u t y - t o - r e t r e a t e l e m e n t o f s e l f - d e f e n s e and a l l o w s 

an i n d i v i d u a l t o s t a n d one's g r o u n d . Thus, t h e p a r t i e s a g r e e 

t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y i n s t r u c t e d t h e j u r y t h a t a 

p e r s o n c l a i m i n g s e l f - d e f e n s e " i s n o t j u s t i f i e d i n u s i n g d e a d l y 

p h y s i c a l f o r c e upon a n o t h e r p e r s o n and c a n n o t p r e v a i l on t h e 

i s s u e o f s e l f - d e f e n s e i f i t r e a s o n a b l y a p p e a r s o r t h e 
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d e f e n d a n t knows t h a t she c a n a v o i d t h e n e c e s s i t y o f u s i n g s u c h 

f o r c e w i t h c o m p l e t e s a f e t y b y r e t r e a t i n g . " T h i s C o u r t a g r e e s . 

I n W i l l i a m s v. S t a t e , [Ms. CR-08-1994, Mar. 26, 2010] 

So. 3d , ( A l a . C r i m . App. 2 0 1 0 ) , t h i s C o u r t r e c o g n i z e d 

t h a t t h e amendment t o § 1 3 A - 3 - 2 3 ( b ) , A l a . Code 1975, w h i c h 

removed f r o m t h e d e f e n s e o f s e l f - d e f e n s e t h e d u t y t o r e t r e a t 

and w h i c h a l l o w s an i n d i v i d u a l t o s t a n d one's g r o u n d , became 

e f f e c t i v e J u n e 1, 2006. S p e c i f i c a l l y , t h e 2006 amendment t o 

§ 1 3 A - 3 - 2 3 ( b ) , A l a . Code 1975, p r o v i d e s : 

"'A p e r s o n who [ o t h e r w i s e s a t i s f i e s t h e c r i t e r i a o f 
s e l f - d e f e n s e ] i n u s i n g p h y s i c a l f o r c e , i n c l u d i n g 
d e a d l y p h y s i c a l f o r c e , and who i s n o t e n gaged i n an 
u n l a w f u l a c t i v i t y and i s i n any p l a c e where he o r 
she has t h e r i g h t t o be has no d u t y t o r e t r e a t and 
has t h e r i g h t t o s t a n d h i s o r h e r g r o u n d . ' " 

W i l l i a m s , So. 3d a t ( q u o t i n g § 1 3 A - 3 - 2 3 ( b ) , A l a . Code 

1975, as amended). B e c a u s e § 13A-3-23(b) was amended b e f o r e 

t h e i n c i d e n t t h a t f o r m e d t h e b a s i s o f B l a k e ' s p r o s e c u t i o n , t h e 

amendment a p p l i e d i n t h i s c a s e . See M i n n i f i e l d v. S t a t e , 941 

So. 2d 1000, 1001 ( A l a . C r i m . App. 2005) ( " I t i s w e l l s e t t l e d 

t h a t t h e l a w i n e f f e c t a t t h e t i m e o f t h e c o m m i s s i o n o f t h e 

o f f e n s e c o n t r o l s t h e p r o s e c u t i o n . " ) . 

F u r t h e r , t h e c i r c u i t c o u r t ' s i n s t r u c t i o n t h a t a 

" d e f e n d a n t i s n o t j u s t i f i e d i n u s i n g d e a d l y p h y s i c a l f o r c e 
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upon a n o t h e r p e r s o n and c a n n o t p r e v a i l on t h e i s s u e o f s e l f -

d e f e n s e i f i t r e a s o n a b l y a p p e a r s o r t h e d e f e n d a n t knows t h a t 

she c a n a v o i d t h e n e c e s s i t y o f u s i n g s u c h f o r c e w i t h c o m p l e t e 

s a f e t y by r e t r e a t i n g , " (R. 325,) " d i d n o t s u b s t a n t i a l l y c o v e r 

t h e l a n g u a g e s e t f o r t h i n t h e amended v e r s i o n o f § 

1 3 A - 3 - 2 3 ( b ) , A l a . Code 1975." W i l l i a m s , So. 3d a t . 

I n s t e a d , t h e c i r c u i t c o u r t e r r o n e o u s l y i n s t r u c t e d t h e j u r y 

" r e g a r d i n g t h e d u t y t o r e t r e a t as s e t f o r t h i n t h e 

pre-amendment v e r s i o n o f § 1 3 A - 3 - 2 3 ( b ) , A l a . Code 1 9 7 5 , " 

W i l l i a m s , So. 3d a t . 

C o n s e q u e n t l y , t h e c i r c u i t c o u r t ' s j u r y i n s t r u c t i o n 

r e g a r d i n g t h e d u t y t o r e t r e a t was an i n c o r r e c t s t a t e m e n t o f 

t h e l a w and s h o u l d n o t have been g i v e n . See W i l l i a m s , So. 

3d a t ( c i t i n g J a c k s o n v. S t a t e , 993 So. 2d 45, 47-48 ( A l a . 

C r i m . App. 2 0 0 7 ) ) . R a t h e r , t h e c i r c u i t c o u r t s h o u l d have 

i n s t r u c t e d t h e j u r y i n a c c o r d a n c e w i t h § 1 3 A - 3 - 2 3 ( b ) , A l a . 

Code 1975, as amended. F u r t h e r , t h e c i r c u i t c o u r t ' s i m p r o p e r 

s e l f - d e f e n s e j u r y i n s t r u c t i o n was n o t h a r m l e s s b e c a u s e t h e 

j u r y c o u l d have r e j e c t e d B l a k e ' s d e f e n s e o f s e l f - d e f e n s e b a s e d 

on t h e S t a t e ' s e v i d e n c e i n d i c a t i n g t h a t she c o u l d have 

r e t r e a t e d . See J a c k s o n , 993 So. 2d a t 48 ( h o l d i n g t h a t t h e 
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c i r c u i t c o u r t ' s f a i l u r e t o g i v e a c o r r e c t i n s t r u c t i o n on t h e 

r i g h t t o s t a n d one's g r o u n d was n o t h a r m l e s s b e c a u s e t h e j u r y 

c o u l d have r e j e c t e d t h e d e f e n d a n t ' s d e f e n s e o f s e l f - d e f e n s e 

b a s e d on t h e e r r o n e o u s b e l i e f t h a t t h e d e f e n d a n t had a d u t y t o 

r e t r e a t ) ; W i l l i a m s , So. 3d a t (same). T h e r e f o r e , t h i s 

C o u r t r e v e r s e s t h e c i r c u i t c o u r t ' s j u d g m e n t and remands t h i s 

c a u s e f o r p r o c e e d i n g s t h a t a r e c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

W i s e , P . J . , and W e l c h , K e l l u m , and M a i n , J J . , c o n c u r . 
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