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WISE, P r e s i d i n g Judge. 

The a p p e l l e e , T r a v i s German Henry, was i n d i c t e d f o r 

u n l a w f u l p o s s e s s i o n of a c o n t r o l l e d substance. He moved t o 

suppress e v i d e n c e a law enforcement o f f i c e r s e i z e d d u r i n g a 

patdown s e a r c h . A f t e r c o n d u c t i n g a h e a r i n g , the t r i a l c o u r t 
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g r a n t e d Henry's motion t o s u p p r e s s . T h i s a p p e a l by the S t a t e 

f o l l o w e d . 

D u r i n g the s u p p r e s s i o n h e a r i n g , O f f i c e r C. L i v i n g s t o n of 

the Montgomery P o l i c e Department t e s t i f i e d t h a t , on December 

17, 2008, he stopped Henry's v e h i c l e f o r f a i l i n g t o s i g n a l a 

t u r n . Henry p u l l e d i n t o a s e r v i c e s t a t i o n and stopped h i s 

v e h i c l e and, even though L i v i n g s t o n was a p p r o x i m a t e l y one c a r 

l e n g t h b e h i n d him, Henry got out of h i s v e h i c l e and s t a r t e d 

w a l k i n g away from i t toward a convenience s t o r e . L i v i n g s t o n 

t e s t i f i e d t h a t he t o l d Henry t o go back t o h i s v e h i c l e and 

t h a t , as he walked toward the v e h i c l e , Henry k e p t f u m b l i n g 

w i t h h i s l e f t p o c k e t . He a l s o t e s t i f i e d t h a t he thought Henry 

was g e t t i n g ready t o run. 

L i v i n g s t o n t e s t i f i e d t h a t he d i d not know i f Henry had a 

weapon, t h a t he i n s t r u c t e d Henry t o p l a c e h i s hands on h i s 

v e h i c l e , and t h a t he s t a r t e d p a t t i n g Henry down f o r h i s 

s a f e t y . He a l s o t e s t i f i e d t h a t , w h i l e he was p a t t i n g him 

down, Henry " k e p t moving h i s l e f t hand t o make me b e l i e v e t h a t 

i t was a weapon a t t h a t t i m e . " (R. 7.) Because of the 

f u m b l i n g , and b e f o r e he completed the patdown, L i v i n g s t o n 

asked Henry i f t h e r e was a n y t h i n g he needed t o know. At t h a t 
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p o i n t , Henry s a i d , "'[M]an, I a i n ' t g o i n g t o l i e . I got some 

dope i n my p o c k e t . ' " (R. 4.) L i v i n g s t o n then r e t r i e v e d what 

appeared t o be c o c a i n e from Henry's p o c k e t and p l a c e d Henry 

under a r r e s t . 

A t the end of the s u p p r e s s i o n h e a r i n g , the f o l l o w i n g 

o c c u r r e d : 

"THE COURT: Why were you p a t t i n g him down? 

"THE WITNESS: For my s a f e t y . 

"THE COURT: So how does dope i n h i s poc k e t 
i n t e r f e r e w i t h your s a f e t y ? 

"THE WITNESS: Because as he was w a l k i n g back 
toward the v e h i c l e where I was a t , he was st e a d y 
r e a c h i n g i n t o h i s p o c k e t . 

"THE COURT: I know, but i f you had p a t t e d h i s 
poc k e t , you would have d i s c o v e r e d what? 

"THE WITNESS: I d i d n ' t f i n i s h p a t t i n g him down. 
I was p a t t i n g -- I d i d n ' t p a t h i s whole body. I 
d i d n ' t get t o t h a t p ocket j u s t y e t . 

"THE COURT: I'm s a y i n g i f you had p a t t e d t h a t 
p o c k e t , do you t h i n k you would have f e l t something 
l i k e a weapon? 

"THE WITNESS: Yes. I f I would have p a t t e d t h a t 
p o c k e t , yes. 

"THE COURT: What weapon would you have found? 

"THE WITNESS: A n y t h i n g t h a t c o u l d harm me. 
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"THE COURT: I'm j u s t s a y i n g . D i d he have a 
weapon? 

"THE WITNESS: I d i d n ' t f i n i s h the p a t down. 

"THE COURT: And I'm s a y i n g , why d i d n ' t you? 

"THE WITNESS: Why d i d n ' t I? 

"THE COURT: R i g h t . 

"THE WITNESS: Because I was -¬

"THE COURT: I thought you were concerned about 

your s a f e t y . 

"THE WITNESS: C o r r e c t . 

"THE COURT: So seem l i k e t o me i f you were 
concerned about your s a f e t y , you would have 
completed the p a t down. Am I r i g h t ? 

"THE WITNESS: C o r r e c t . " 

(R. 8-9.) 

The S t a t e argues t h a t the t r i a l c o u r t e r r o n e o u s l y g r a n t e d 

Henry's motion t o suppress the evi d e n c e law enforcement 

o f f i c e r s s e i z e d d u r i n g a patdown s e a r c h . S p e c i f i c a l l y , i t 

contends t h a t L i v i n g s t o n was j u s t i f i e d i n c o n d u c t i n g a patdown 

s e a r c h f o r weapons and t h a t , once Henry a d m i t t e d t h a t he had 

drugs i n h i s p o c k e t , L i v i n g s t o n had p r o b a b l e cause t o s e a r c h 

him and a r r e s t him f o r u n l a w f u l p o s s e s s i o n of a c o n t r o l l e d 

s u b stance. 
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In S t a t e v. H i l l , 690 So. 2d 1201, 1203-04 ( A l a . 1996), 

the Alabama Supreme Court s t a t e d the f o l l o w i n g w i t h r e g a r d t o 

st a n d a r d s of r e v i e w t o be a p p l i e d when r e v i e w i n g a t r i a l 

c o u r t ' s r u l i n g on a motion t o sup p r e s s : 

"As a p r e l i m i n a r y m a t t e r , we note t h a t t h e r e has 
been some debate r e g a r d i n g the a p p l i c a b l e s t a n d a r d 
of a p p e l l a t e r e v i e w . In i t s u n p u b l i s h e d memorandum, 
the C o u r t of C r i m i n a l Appeals showed g r e a t d e f e r e n c e 
t o the t r i a l c o u r t ' s d e c i s i o n t o suppress the 
ev i d e n c e of the c o c a i n e and m a r i j u a n a . I t s t a t e d : 

" ' [ A ] t r i a l c o u r t ' s r u l i n g on a motion t o 
suppress w i l l not be d i s t u r b e d u n l e s s i t i s 
" p a l p a b l y c o n t r a r y t o the weight of the 
e v i d e n c e . " P a t t e r s o n v. S t a t e , 659 So. 2d 
1014 ( A l a . Cr. App. 1995). The t r i a l c o u r t 
i s i n a f a r b e t t e r [ s i c ] than t h i s c o u r t t o 
r u l e on the m e r i t s of a motion t o sup p r e s s . 
S u l l i v a n v. S t a t e , 23 A l a . App. 464, 127 
So. 256 (1930). The t r i a l c o u r t ' s r u l i n g 
[ o n ] the motion t o suppress was not 
p a l p a b l y wrong.' 

"The S t a t e contends t h a t the d e f e r e n c e of the 
Court of C r i m i n a l Appeals t o the judgment of the 
t r i a l c o u r t was unwarranted. I t c l a i m s t h a t an 
a p p e l l a t e c o u r t s h o u l d r e v i e w de novo the t r i a l 
c o u r t ' s f i n d i n g t h a t 'reasonable s u s p i c i o n ' was 
l a c k i n g , because the f a c t s i n the case are not i n 
d i s p u t e . We agree. 

"The t r i a l judge made h i s r u l i n g f o l l o w i n g a 
h e a r i n g a t which he hear d o r a l t e s t i m o n y o n l y from 
O f f i c e r B a i l e y . We s t a t e d i n Ex p a r t e Agee, 669 So. 
2d 102 ( A l a . 1995) : 

"'Where ev i d e n c e i s p r e s e n t e d t o the t r i a l 
c o u r t ore tenus i n a n o n j u r y case, a 
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presumption of c o r r e c t n e s s e x i s t s as t o the 
c o u r t ' s c o n c l u s i o n s on i s s u e s of f a c t ; i t s 
d e t e r m i n a t i o n w i l l not be d i s t u r b e d u n l e s s 
c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g 
e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t the 
g r e a t weight of the e v i d e n c e . Odom v.  
H u l l , 658 So. 2d 442 ( A l a . 1995). However,  
when the t r i a l c o u r t i m p r o p e r l y a p p l i e s the  
law t o the f a c t s , no p r e s umption of  
c o r r e c t n e s s e x i s t s as t o the c o u r t ' s 
judgment. Ex p a r t e Board of Zoning 
Adjustment of the C i t y of M o b i l e , 636 So. 
2d 415 ( A l a . 1994).' 

"669 So. 2d a t 104. 'Where the e v i d e n c e b e f o r e the 
t r i a l c o u r t was u n d i s p u t e d the ore tenus r u l e i s 
i n a p p l i c a b l e , and the Supreme Court w i l l s i t i n 
judgment on the e v i d e n c e de novo, i n d u l g i n g no 
p resumption i n f a v o r of the t r i a l c o u r t ' s 
a p p l i c a t i o n of the law t o those f a c t s . ' S t i l e s v.  
Brown, 380 So. 2d 792, 794 ( A l a . 1980) ( c i t a t i o n s 
o m i t t e d ) . " 

(Emphasis added.) 

I n R.W. v. S t a t e , 913 So. 2d 505, 512-13 ( A l a . C r i m . App. 

2 0 0 5 ) , t h i s c o u r t a d d r e s s e d t h e i s s u e o f patdown s e a r c h e s as 

f o l l o w s : 

" ' [ I ] n T e r r y v. O h i o , [391 U.S. 1 ( 1 9 6 8 ) ] , 
t h e U n i t e d S t a t e s Supreme C o u r t h e l d t h a t 
a l i m i t e d s e a r c h f o r weapons was p a r t i a l l y 
j u s t i f i e d by t h e need t o p r o t e c t t h e 
a r r e s t i n g o f f i c e r f r o m a s s a u l t w i t h a 
c o n c e a l e d weapon. " I n d e t e r m i n i n g w h e t h e r 
a p o l i c e o f f i c e r had a b a s i s f o r i n i t i a t i n g 
a f r i s k , t h e r e a r e two m a t t e r s t o be 
c o n s i d e r e d : w h e t h e r t h e o f f i c e r had a 
s u f f i c i e n t d e g r e e o f s u s p i c i o n t h a t t h e 
p a r t y f r i s k e d was armed and d a n g e r o u s ; and 
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w h e t h e r t h e o f f i c e r was r i g h t f u l l y i n t h e 
p r e s e n c e o f t h e p a r t y f r i s k e d so as t o be 
e n d a n g e r e d i f t h a t p e r s o n was arm e d . " 
L a F a v e , S e a r c h & S e i z u r e §9.4(a) (2d ed. 
1 9 8 7 ) . By c o n c l u d i n g t h a t t h e o f f i c e r had 
s u f f i c i e n t a r t i c u l a b l e s u s p i c i o n t o make 
t h e i n v e s t i g a t o r y s t o p , we a l s o c o n c l u d e 
t h a t t h e o f f i c e r was r i g h t f u l l y i n t h e 
p r e s e n c e o f t h e a p p e l l a n t , b e i n g t h e p a r t y 
f r i s k e d . M o r e o v e r , t h e U n i t e d S t a t e s 
Supreme C o u r t s t a t e d i n T e r r y v. O h i o , 
s u p r a : 

"'"The o f f i c e r need n o t be 
a b s o l u t e l y c e r t a i n t h a t t h e 
i n d i v i d u a l i s armed; t h e i s s u e i s 
w h e t h e r a r e a s o n a b l y p r u d e n t man 
i n t h e c i r c u m s t a n c e s w o u l d be 
w a r r a n t e d i n t h e b e l i e f t h a t h i s 
s a f e t y o r t h a t o f o t h e r s was i n 
d a n g e r . C f . Beck v. O h i o , 379 
U.S. 89, 91 [85 S. C t . 223, 224, 
13 L. Ed. 2d 142] ( 1 9 6 4 ) ; 
B r i n e g a r v. U n i t e d S t a t e s , 33 8 
U.S. 160, 174-176 [69 S. C t . 
1302, 1310-1311, 93 L. Ed. 1879] 
( 1 9 4 9 ) ; S t a c e y v. Emery, 97 U.S. 
642, 645 [24 L. Ed. 1035] ( 1 8 7 8 ) . 
And i n d e t e r m i n i n g w h e t h e r t h e 
o f f i c e r a c t e d r e a s o n a b l y i n s u c h 
c i r c u m s t a n c e s , due w e i g h t must be 
g i v e n , n o t t o h i s i n c h o a t e and 
u n p a r t i c u l a r i z e d s u s p i c i o n o r 
' h u n c h , ' b u t t o t h e s p e c i f i c 
r e a s o n a b l e i n f e r e n c e s w h i c h he i s 
e n t i t l e d t o draw f r o m t h e f a c t s 
i n l i g h t o f h i s e x p e r i e n c e . C f . 
B r i n e g a r v. U n i t e d S t a t e s s u p r a . " 

"'392 U.S. a t 27, 88 S. C t . a t 1883. 
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"'"We m e r e l y h o l d t o d a y t h a t 
where a p o l i c e o f f i c e r o b s e r v e s 
u n u s u a l c o n d u c t w h i c h l e a d s h i m 
r e a s o n a b l y t o c o n c l u d e i n l i g h t 
o f h i s e x p e r i e n c e t h a t c r i m i n a l 
a c t i v i t y may be a f o o t and t h a t 
t h e p e r s o n s w i t h whom he i s  
d e a l i n g may be armed and  
p r e s e n t l y d a n g e r o u s ; ... he i s 
e n t i t l e d f o r t h e p r o t e c t i o n o f 
h i m s e l f and o t h e r s i n t h e a r e a t o 
c o n d u c t a c a r e f u l l y l i m i t e d 
s e a r c h o f t h e o u t e r c l o t h i n g o f 
s u c h p e r s o n s i n an a t t e m p t t o 
d i s c o v e r weapons w h i c h m i g h t be 
u s e d t o a s s a u l t h i m . " 

" ' T e r r y v. 
_ j _ -1 r> r> /I I 

O h i o , 392 U.S. a t 30, 88 S. C t . 
a t 1884.' 

" S t a t e v. R i c h a r d s o n , 616 So. 2d 400, 402-03 ( A l a . 
C r i m . App. 1 9 9 3 ) . 

"Here, O f f i c e r Drummer and o t h e r o f f i c e r s 
r e c e i v e d a d i s p a t c h r e g a r d i n g an anonymous c a l l e r 
who r e p o r t e d t h a t s e v e r a l young men were u s i n g 
i l l e g a l d r u g s on t h e p o r c h o f a r e s i d e n c e i n 
s o u t h w e s t B i r m i n g h a m . The r e s i d e n c e was i n a 
h i g h - c r i m e a r e a s p e c i f i c a l l y known as an a r e a where 
i l l e g a l d r u g a c t i v i t y t o o k p l a c e ; t h e r e had a l s o 
been s e v e r a l r e c e n t b u r g l a r i e s i n t h e a r e a . When 
O f f i c e r Drummer and t h e o t h e r o f f i c e r s a r r i v e d , t h e y 
saw s e v e r a l young men on t h e f r o n t p o r c h o f t h e 
r e s i d e n c e as t h e anonymous c a l l e r d e s c r i b e d . A l l o f 
t h e men, i n c l u d i n g R.W., were f i d g e t i n g and a p p e a r e d 
n e r v o u s , and R.W., a t one p o i n t , had h i s hands 
i n s i d e h i s s h i r t . W h i l e c o n d u c t i n g i n t e r v i e w s w i t h 
t h e men, one o f f i c e r d i s c o v e r e d a ' r o a c h ' i n a 
f l o w e r b e d n e a r t h e p o r c h . C o n s i d e r i n g t h e t o t a l i t y 
o f t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e r e was 
r e a s o n a b l e s u s p i c i o n t h a t R.W. was i n v o l v e d i n 
c r i m i n a l a c t i v i t y and t h a t R.W. may have been armed 
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so as t o j u s t i f y t h e T e r r y s t o p and f r i s k . A l t h o u g h 
O f f i c e r Drummer t e s t i f i e d t h a t he d i d n o t b e l i e v e , 
when he i n i t i a t e d t h e p atdown, t h a t R.W. was armed, 
O f f i c e r Drummer's s u b j e c t i v e b e l i e f s a r e i r r e l e v a n t 
i n d e t e r m i n i n g r e a s o n a b l e s u s p i c i o n . ' R e a s o n a b l e 
s u s p i c i o n , l i k e p r o b a b l e c a u s e , i s m e a s u r e d u s i n g an 
o b j e c t i v e s t a n d a r d . ' W i l l i a m s , 716 So. 2d a t 756. 
C o n s i d e r i n g t h e c i r c u m s t a n c e s , a r e a s o n a b l y p r u d e n t 
p e r s o n i n O f f i c e r Drummer's p o s i t i o n w o u l d have been 
j u s t i f i e d i n b e l i e v i n g t h a t h i s s a f e t y as w e l l as 
t h e s a f e t y o f h i s f e l l o w o f f i c e r s was i n d a n g e r . 
See, e.g., H a l l v. S t a t e , 897 So. 2d 410 ( A l a . C r i m . 
App. 2 0 0 3 ) , and S m i t h v. S t a t e , 884 So. 2d 3 ( A l a . 
C r i m . App. 2 0 0 3 ) . See a l s o H i l l i a r d v. 
Commonwealth, 17 Va. App. 23, 26, 434 S.E.2d 911, 
913 (1993) ( ' S u s p i c i o n o f i l l e g a l d r u g p o s s e s s i o n 
and d i s t r i b u t i o n i s a c i r c u m s t a n c e w h i c h g i v e s r i s e 
t o an i n f e r e n c e o f d a n g e r o u s n e s s . ' ) . " 

T h i s c o u r t has a l s o h e l d t h a t 

" ' n o t a l l s t o p s c a l l f o r a f r i s k . ' 3 L a F a v e § 9.4, 
p. 115. A p o l i c e o f f i c e r may c o n d u c t a r e a s o n a b l e 
s e a r c h o f a p e r s o n f o r weapons 'where he has r e a s o n 
t o b e l i e v e t h a t he i s d e a l i n g w i t h an armed and 
d a n g e r o u s i n d i v i d u a l , r e g a r d l e s s o f w h e t h e r he has 
p r o b a b l e c a u s e t o a r r e s t t h e i n d i v i d u a l f o r a c r i m e . 
The o f f i c e r need n o t be a b s o l u t e l y c e r t a i n t h a t t h e 
i n d i v i d u a l i s armed; t h e i s s u e i s w h e t h e r a 
r e a s o n a b l y p r u d e n t man i n t h e c i r c u m s t a n c e s w o u l d be 
w a r r a n t e d i n t h e b e l i e f t h a t h i s s a f e t y o r t h a t o f 
o t h e r s was i n d a n g e r . ' T e r r y , 392 U.S. a t 27, 88 S. 
C t . a t 1883. 

" I n d e t e r m i n i n g w h e t h e r a f r i s k i s j u s t i f i e d , 
two f a c t o r s must be c o n s i d e r e d : 

" ' I n d e t e r m i n i n g w h e t h e r a p o l i c e o f f i c e r 
had a b a s i s f o r i n i t i a t i n g a f r i s k , t h e r e 
a r e two m a t t e r s t o be c o n s i d e r e d . One 
c o n c e r n s w h e t h e r t h e o f f i c e r had a 
s u f f i c i e n t d e g r e e o f s u s p i c i o n t h a t t h e 
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p a r t y f r i s k e d was armed and d a n g e r o u s , and 
t h e o t h e r w h e t h e r t h e o f f i c e r was 
r i g h t f u l l y i n t h e p r e s e n c e o f t h e p a r t y 
f r i s k e d so as t o be e n d a n g e r e d i f t h a t 
p e r s o n was armed.' 3 L a F a v e a t § 9 . 4 ( a ) , p. 
109." 

W o r t h y v. S t a t e , 473 So. 2d 634, 638 ( A l a . C r i m . App. 1 9 8 5 ) . 

F i n a l l y , 

" [ w ] h e t h e r t h e r e i s p r o b a b l e c a u s e t o m e r i t a 
w a r r a n t l e s s s e a r c h and s e i z u r e i s t o be d e t e r m i n e d 
by t h e t o t a l i t y o f t h e c i r c u m s t a n c e s . I l l i n o i s v.  
G a t e s , 462 U.S. 213, 103 S. C t . 2317, 76 L. Ed. 2d 
527 ( 1 9 8 3 ) . ' P r o b a b l e c a u s e e x i s t s where a l l t h e 
f a c t s and c i r c u m s t a n c e s w i t h i n t h e o f f i c e r ' s 
k n o w l e dge a r e s u f f i c i e n t t o w a r r a n t a p e r s o n o f 
r e a s o n a b l e c a u t i o n t o c o n c l u d e t h a t an o f f e n s e has 
been o r i s b e i n g c o m m i t t e d and t h a t c o n t r a b a n d w o u l d 
be f o u n d i n t h e p l a c e t o be s e a r c h e d . ' S h e r i d a n v. 
S t a t e , 591 So. 2d 129, 130 ( A l a . C r i m . App. 1 9 9 1 ) . " 

S t a t e v. S t a l l w o r t h , 645 So. 2d 323, 325 ( A l a . C r i m . App. 

1 9 9 4 ) . 

Based on Henry's a c t i o n s when he got out of and walked 

away from h i s v e h i c l e , and h i s c o n t i n u e d f u m b l i n g i n h i s 

p o c k e t , L i v i n g s t o n had reason t o b e l i e v e t h a t Henry was armed 

and dangerous. T h e r e f o r e , he was j u s t i f i e d i n p e r f o r m i n g a 

patdown s e a r c h f o r o f f i c e r s a f e t y . 

The t r i a l c o u r t appears t o have based i t s d e c i s i o n t o 

g r a n t the motion t o suppress on the f a c t t h a t L i v i n g s t o n d i d 

not complete the patdown s e a r c h and i t s c o n c l u s i o n t h a t , 
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t h e r e f o r e , he must not have been t r u l y concerned about h i s 

s a f e t y . However, L i v i n g s t o n t e s t i f i e d t h a t , because Henry 

c o n t i n u e d t o fumble w i t h h i s p ocket d u r i n g the patdown s e a r c h , 

as i f t r y i n g t o make him t h i n k he had a weapon, he asked Henry 

i f t h e r e was a n y t h i n g he needed t o know about. A t t h a t p o i n t , 

and b e f o r e L i v i n g s t o n completed the patdown s e a r c h , Henry 

a d m i t t e d t h a t he had drugs i n h i s p o c k e t , and L i v i n g s t o n 

r e t r i e v e d the drugs from Henry's p o c k e t and a r r e s t e d him. 

Henry's a d m i s s i o n t h a t he had drugs i n h i s p o c k e t gave 

L i v i n g s t o n p r o b a b l e cause t o r e a c h i n t o the p o c k e t t o r e t r i e v e 

the drugs. See S t a l l w o r t h , s u p r a . 

F o r the reasons s e t f o r t h h e r e i n , L i v i n g s t o n had 

r e a s o n a b l e s u s p i c i o n t o conduct a patdown s e a r c h of Henry f o r 

o f f i c e r s a f e t y . When Henry a d m i t t e d , d u r i n g t h a t patdown 

s e a r c h , t h a t he had drugs i n h i s p o c k e t , t h a t r e a s o n a b l e 

s u s p i c i o n r i p e n e d i n t o p r o b a b l e cause f o r L i v i n g s t o n t o 

r e t r i e v e the drugs and a r r e s t him f o r u n l a w f u l l y p o s s e s s i n g 

them. T h e r e f o r e , the t r i a l c o u r t e r r e d i n g r a n t i n g Henry's 

motion t o s u p p r e s s . A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s 

judgment and remand t h i s case f o r p r o c e e d i n g s t h a t are 

c o n s i s t e n t w i t h t h i s o p i n i o n . 
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REVERSED AND REMANDED. 

Welch, Windom, K e l l u m , and Main, J J . , concur. 
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