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f i r s t - d e g r e e sodomy, a v i o l a t i o n o f § 13A-6-63, A l a . Code 

1975, w h i c h i s a C l a s s A f e l o n y , and h i s s e n t e n c e o f 

i m p r i s o n m e n t f o r 10 y e a r s . S t i t h d i d n o t f i l e a d i r e c t 

a p p e a l . S t i t h ' s R u l e 32 p e t i t i o n was deemed f i l e d on 

September 14, 2009. 

I n h i s p e t i t i o n , S t i t h c l a i m e d t h a t h i s t r i a l c o u n s e l was 

i n e f f e c t i v e i n r e n d e r i n g a d v i c e r e g a r d i n g t h e c o l l a t e r a l 

e f f e c t s o f a g u i l t y p l e a i n t h e f o l l o w i n g r e s p e c t s : 

( A ) S t i t h ' s c o u n s e l f a i l e d t o i n f o r m h im t h a t he w o u l d 

n o t be e l i g i b l e f o r " g o o d t i m e " w i t h r e g a r d t o h i s p r i s o n 

s e n t e n c e b e c a u s e f i r s t - d e g r e e sodomy i s a C l a s s A f e l o n y and 

A l a . Code 1975, § 14-9-41, p r o v i d e s t h a t o f f e n d e r s c o n v i c t e d 

o f a C l a s s A f e l o n y a r e n o t e l i g i b l e f o r c o r r e c t i o n a l 

i n c e n t i v e t i m e ("good t i m e " ) . 

( B ) S t i t h ' s c o u n s e l f a i l e d t o a d v i s e S t i t h t h a t an o f f e r 

f r o m t h e S t a t e t o p l e a d g u i l t y t o f i r s t - d e g r e e sodomy, a C l a s s 

A f e l o n y , w h e r e i n S t i t h w o u l d r e c e i v e a 2 0 - y e a r p r i s o n 

s e n t e n c e , s p l i t t o s e r v e 5 y e a r s , w o u l d r e s u l t i n S t i t h ' s 

s e r v i n g l e s s t i m e i n p r i s o n t h a n u n d e r a " s t r a i g h t " 1 0 - y e a r 

s e n t e n c e , b e c a u s e good t i m e c o u l d n o t be e a r n e d f o r a C l a s s A 

f e l o n y . S p e c i f i c a l l y , S t i t h a l l e g e d t h a t , " i f [ S t i t h ] w o u l d 

2 



CR-09-0754 

have r e a l l y u n d e r s t o o d t h a t when he p l e a d [ e d ] g u i l t y ... he 

was g o i n g t o p r i s o n f o r t e n ( 1 0 ) y e a r s w i t h o u t good t i m e 

a n d / o r p a r o l e [ , S t i t h ] w o u l d n o t have a g r e e d t o p l e a d g u i l t y . " 

(C. 12.) 

( C ) S t i t h ' s c o u n s e l a l l o w e d S t i t h t o p l e a d g u i l t y when 

S t i t h ' s c ompetence was q u e s t i o n a b l e and S t i t h ' s c o u n s e l was 

c o n c e r n e d a b o u t S t i t h ' s " r a g e " i s s u e s . (C. 9-12.) T h i s c l a i m 

was n o t p u r s u e d i n h i s b r i e f on a p p e a l , t h e r e f o r e , i t i s 

deemed abandoned and w i l l n o t be c o n s i d e r e d . See, e.g., 

B r o w n l e e v. S t a t e , 666 So. 2d 91, 93 ( A l a . C r i m . App. 1 9 9 5 ) . 

The c i r c u i t c o u r t d e n i e d t h e p e t i t i o n , s t a t i n g on t h e 

c a s e - a c t i o n summary: "PETITION DENIED SEE STATE'S RESPONSE." 

(C. 3.) 

We d e t e r m i n e d t h a t t h e a l l e g a t i o n s i n S t i t h ' s p e t i t i o n 

c o u l d be m e r i t o r i o u s . See P a t t e r s o n v. S t a t e , 879 So. 2d 

1208, 1210 ( A l a . C r i m . App. 2 0 0 3 ) , and H o l t v. S t a t e , 905 So. 

2d 857, 858 ( A l a . C r i m . App. 2 0 0 4 ) , and r e m a n d i n g t h i s c a s e t o 

t h e c i r c u i t c o u r t f o r t h a t c o u r t t o make s p e c i f i c , w r i t t e n 

f i n d i n g s o f f a c t c o n c e r n i n g S t i t h ' s 

i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l a l l e g a t i o n s . The c i r c u i t 
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c o u r t has c o m p l i e d w i t h o u r remand o r d e r , so we p r o c e e d t o 

a d d r e s s t h e m e r i t s o f S t i t h ' s a p p e a l . 

To p r e v a i l on a c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l , a p e t i t i o n e r must u l t i m a t e l y p r o v e t h a t c o u n s e l ' s 

p e r f o r m a n c e was d e f i c i e n t and t h a t t h e d e f i c i e n t p e r f o r m a n c e 

a c t u a l l y p r e j u d i c e d t h e d e f e n s e . S t r i c k l a n d v. W a s h i n g t o n , 

466 U.S. 668 ( 1 9 8 4 ) . I n t h e c o n t e x t o f t h e g u i l t y - p l e a 

p r o c e s s , we have h e l d : 

"When an a p p e l l a n t ' s c l a i m o f i n e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l a r i s e s f r o m a l l e g e d e r r o r s 
c o m m i t t e d by c o u n s e l i n t h e g u i l t y p l e a p r o c e s s , t h e 
p r e j u d i c e p r o n g o f t h e S t r i c k l a n d a n a l y s i s i s 
s a t i s f i e d by t h e a p p e l l a n t ' s e s t a b l i s h i n g ' t h a t 
t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , b u t f o r 
c o u n s e l ' s e r r o r s , he w o u l d n o t have p l e a d e d g u i l t y 
and w o u l d have i n s i s t e d on g o i n g t o t r i a l . ' " 

C u l v e r v. S t a t e , 549 So. 2d 568, 572 ( A l a . C r i m . App. 1 9 8 9 ) , 

q u o t i n g H i l l v. L o c k h a r t , 474 U.S. 52, 59 ( 1 9 8 5 ) . 

I n h i s p o s t c o n v i c t i o n p e t i t i o n , S t i t h a s s e r t e d t h a t , b u t 

f o r t h e e r r o n e o u s a d v i c e o f c o u n s e l , he w o u l d n o t have p l e a d e d 

g u i l t y i n o r d e r t o r e c e i v e a 1 0 - y e a r s e n t e n c e . 

S e c t i o n 14-9-41, A l a . Code 1975, e n t i t l e d " C o m p u t a t i o n o f 

i n c e n t i v e t i m e d e d u c t i o n s , " p r o v i d e s i n p e r t i n e n t p a r t : 

" ( a ) E a c h p r i s o n e r who s h a l l h e r e a f t e r be 
c o n v i c t e d o f any o f f e n s e a g a i n s t t h e l a w s o f t h e 
S t a t e o f A l a b a m a and i s c o n f i n e d , i n e x e c u t i o n o f 
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t h e j u d g m e n t o r s e n t e n c e upon any c o n v i c t i o n , i n t h e 
p e n i t e n t i a r y o r a t h a r d l a b o r f o r t h e c o u n t y o r i n 
any m u n i c i p a l j a i l f o r a d e f i n i t e o r i n d e t e r m i n a t e 
t e r m , o t h e r t h a n f o r l i f e , whose r e c o r d o f c o n d u c t 
shows t h a t he has f a i t h f u l l y o b s e r v e d t h e r u l e s f o r 
a p e r i o d o f t i m e t o be s p e c i f i e d b y t h i s a r t i c l e may 
be e n t i t l e d t o e a r n a d e d u c t i o n f r o m t h e t e r m o f h i s 
s e n t e n c e as f o l l o w s : 

II 

" ( e ) P r o v i d e d , however, no p e r s o n may r e c e i v e  
t h e b e n e f i t s o f c o r r e c t i o n a l i n c e n t i v e t i m e i f he o r  
she has b e e n c o n v i c t e d o f a C l a s s A f e l o n y o r has 
been s e n t e n c e d t o l i f e , o r d e a t h , o r who has 
r e c e i v e d a s e n t e n c e f o r more t h a n 15 y e a r s i n t h e 
s t a t e p e n i t e n t i a r y o r i n t h e c o u n t y j a i l a t h a r d 
l a b o r o r i n any m u n i c i p a l j a i l . No p e r s o n may 
r e c e i v e t h e b e n e f i t s o f c o r r e c t i o n a l i n c e n t i v e t i m e 
i f he o r she has been c o n v i c t e d o f a c r i m i n a l s e x 
o f f e n s e i n v o l v i n g a c h i l d as d e f i n e d i n S e c t i o n 
1 5 -20-21(5) [ A l a . Code 1 9 7 5 ] . No p e r s o n may be 
p l a c e d i n C l a s s I i f he o r she has b e e n c o n v i c t e d o f 
an a s s a u l t where t h e v i c t i m s o f s u c h a s s a u l t 
s u f f e r e d t h e p e r m a n e n t l o s s o r u s e o r p e r m a n e n t 
p a r t i a l l o s s o r u s e o f any b o d i l y o r g a n o r 
appendage. No p e r s o n may be p l a c e d i n C l a s s I i f he 
o r she has b e e n c o n v i c t e d o f a c r i m e i n v o l v i n g t h e 
p e r p e t r a t i o n o f s e x u a l abuse upon t h e p e r s o n o f a 
c h i l d u n d e r t h e age o f 17 y e a r s . 

"The c o u r t s e n t e n c i n g a p e r s o n s h a l l n o t e upon 
t h e t r a n s c r i p t t o accompany s u c h p r i s o n e r t h e f a c t 
t h a t he o r she has b e e n s e n t e n c e d as a r e s u l t o f a 
c r i m e t h a t f o r b i d s h i s o r h e r b e i n g c l a s s i f i e d as a 
C l a s s I p r i s o n e r . " 

( E m p h a s i s s u p p l i e d . ) 

The a f f i d a v i t o f t r i a l c o u n s e l s t a t e d : 
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"11. On O c t o b e r 10, 2008, Mr. S t i t h was a g a i n 
b e f o r e t h e C o u r t and t h e D i s t r i c t A t t o r n e y made a 
p l e a o f f e r o f 20 y e a r s s p l i t t o s e r v e 5 y e a r s . As 
Mr. S t i t h ' s a t t o r n e y I h a d a d u t y and o b l i g a t i o n t o 
make h i m aware o f t h e p l e a a g r e e m e n t o f f e r . 

"12. Upon a d v i s i n g Mr. S t i t h o f t h e o f f e r o f 20 
y e a r s s p l i t t o s e r v e 5 y e a r s , he d e c l i n e d b u t s t a t e d 
t h a t he w o u l d e n t e r i n t o a p l e a a g r e e m e n t f o r 10 
y e a r s b e c a u s e w i t h t h a t s e n t e n c e he w o u l d be 
e n t i t l e d t o ' g o o d ' t i m e . The r a m i f i c a t i o n s o f 
e n t e r i n g i n t o t h e p l e a were e x p l a i n e d i n d e t a i l t o 
him. 

"13. The D i s t r i c t A t t o r n e y was made aware o f Mr. 
S t i t h ' s d e c i s i o n t o e n t e r a p l e a f o r a recommended 
s e n t e n c e o f 10 y e a r s a n d t h e D i s t r i c t A t t o r n e y 
a c c e p t e d t h e p l e a o f f e r . On O c t o b e r 10, 2008, Mr. 
S t i t h e n t e r e d a p l e a o f g u i l t y t o t h e c h a r g e o f 
Sodomy 1 s t and t h e p r o s e c u t o r recommended a s e n t e n c e 
o f 10 y e a r s . " 

"14. A t no t i m e was Mr. S t i t h t o l d b y me t h a t he 
w o u l d r e c e i v e g o o d t i m e a l t h o u g h he d i d a s k me a b o u t 
good t i m e . I t o l d h i m, as I t e l l e a c h and e v e r y 
d e f e n d a n t , t h a t I c a n n o t and do n o t c a l c u l a t e o r 
a t t e m p t t o a d v i s e c l i e n t s r e g a r d i n g t h e S t a t e ' s 
r u l e s a nd r e g u l a t i o n s p e r t a i n i n g t o an i n m a t e 
e a r n i n g g o o d - t i m e . I n f a c t , I c a r e f u l l y made s u r e  
t h a t he u n d e r s t o o d t h a t no one, e x c e p t f o r t h e  
D e p a r t m e n t o f C o r r e c t i o n s , c a l c u l a t e [ s i c ] o r make  
a d e t e r m i n a t i o n r e g a r d i n g g o o d t i m e c r e d i t t o be  
a p p l i e d a g a i n s t a s e n t e n c e t h a t h a d bee n i m p o s e d . " 

(SR. 1 3 - 1 4 . ) 1 ( E m p h a s i s added.) 

1The s u p p l e m e n t a l r e c o r d f u r n i s h e d on r e t u r n t o remand i s 
d e s i g n a t e d as S.R. 
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The c i r c u i t c o u r t r e v i e w e d t h e a f f i d a v i t o f t r i a l c o u n s e l 

and f o u n d : 

" A f t e r r e v i e w o f [ S t i t h ' s ] c l a i m s and t h e 
a f f i d a v i t o f t r i a l c o u n s e l a t t a c h e d ; t h e C o u r t 
makes t h e f o l l o w i n g f i n d i n g s o f f a c t : 

" 1 . [ S t i t h ] e n t e r e d a g u i l t y p l e a t o 
f i r s t - d e g r e e sodomy on O c t o b e r 10, 2009. 

"2. [ S t i t h ] a g r e e d t o a s t r a i g h t t e n - y e a r 
s e n t e n c e a f t e r r e j e c t i n g a t w e n t y s p l i t 
f i v e s e n t e n c e w h i c h was o f f e r e d b y t h e 
D i s t r i c t A t t o r n e y . 

"3. [ S t i t h ] was r e p r e s e n t e d by one o f t h e 
C i r c u i t ' s most e x p e r i e n c e d and w e l l 
q u a l i f i e d a t t o r n e y s 

"4. [ S t i t h ] was a d v i s e d as t o t h e p o s s i b l e 
r a n g e o f s e n t e n c e f o r a C l a s s A f e l o n y . 

"5. [ S t i t h ] a c k n o w l e d g e d on t h e r e c o r d 
t h a t he u n d e r s t o o d h i s c o n s t i t u t i o n a l 
r i g h t s a nd t h a t he u n d e r s t a n d i n g l y and 
v o l u n t a r i l y p l e a d e d g u i l t y a nd w a i v e d h i s 
r i g h t s . 

"6. T r i a l C o u n s e l f u l l y a d v i s e d [ S t i t h ] as 
t o h i s r i g h t s a nd c h o i c e s . 

"7. A t no t i m e d i d T r i a l C o u n s e l a d v i s e 
[ S t i t h ] t h a t be w o u l d r e c e i v e ' g o o d t i m e . ' 

" T h i s C o u r t f i n d s t h a t no m a t e r i a l i s s u e o f l a w o r 
f a c t e x i s t s t h a t w o u l d e n t i t l e [ S t i t h ] t o r e l i e f 
u n d e r R u l e 32, and t h a t no p u r p o s e w o u l d be s e r v e d 
b y any f u r t h e r p r o c e e d i n g s . 

" [ S t i t h ' s ] p e t i t i o n i s w i t h o u t m e r i t . 
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"The p e t i t i o n i s DENIED." 

(S.R. 11-12.) 

I n F e a r s o n v. S t a t e , 662 So. 2d 1225 ( A l a . C r i m . App. 

1 9 9 5 ) , t h i s c o u r t h e l d t h a t i t was n o t i n c u m b e n t upon t h e 

t r i a l c o u r t t o e x p l a i n t o t h e d e f e n d a n t , who i n t e n d e d t o p l e a d 

g u i l t y , t h a t , as a C l a s s A f e l o n , he w o u l d be i n e l i g i b l e t o 

e a r n c o r r e c t i o n a l i n c e n t i v e t i m e , ( " C I T " ) , a l s o r e f e r r e d t o as 

g o o d t i m e . 

" F e a r s o n a s s e r t s on a p p e a l t h a t h i s p l e a s were 
n o t i n t e l l i g e n t , k n o w i n g , and v o l u n t a r y b e c a u s e , he 
s a y s , n e i t h e r h i s a t t o r n e y n o r t h e t r i a l c o u r t 
a d v i s e d h i m t h a t , b e c a u s e f i r s t d e g r e e r o b b e r y i s a 
C l a s s A f e l o n y , he w o u l d be i n e l i g i b l e t o e a r n 
c o r r e c t i o n a l i n c e n t i v e t i m e ('CIT') u n d e r Code o f 
A l a b a m a 1975, § 1 4 - 9 - 4 1 ( e ) . F e a r s o n p r e s e n t e d t h i s 
i s s u e i n a m o t i o n t o w i t h d r a w h i s g u i l t y p l e a s , 
w h i c h was d e n i e d b y o p e r a t i o n o f l a w . T h i s i s s u e 
does n o t i n v o l v e any m i s r e p r e s e n t a t i o n o r e r r o n e o u s 
a d v i c e a l l e g e d l y i n d u c i n g t h e d e f e n d a n t i n t o 
p l e a d i n g g u i l t y . 

"'An a c c u s e d i s e n t i t l e d t o i n f o r m a t i o n 
c o n c e r n i n g t h e d i r e c t c o n s e q u e n c e s o f h i s p l e a . He 
i s n o t e n t i t l e d t o i n f o r m a t i o n c o n c e r n i n g a l l 
c o l l a t e r a l e f f e c t s , o r f u t u r e c o n t i n g e n c i e s t h a t 
m i g h t a r i s e . ' M i n n i f i e l d v. S t a t e , 439 So. 2d 190, 
192 ( A l a . C r . App. 1 9 8 3 ) . We do n o t c o n s i d e r t h a t 
i n e l i g i b i l i t y t o e a r n CIT i s a d i r e c t c o n s e q u e n c e o f 
a g u i l t y p l e a as t o w h i c h a d e f e n d a n t must be 
a d v i s e d b e f o r e e n t e r i n g a p l e a . See J o h n s o n v. 
P u c k e t t , 930 F.2d 445, 448 n. 2 ( 5 t h C i r . ) , c e r t .  
d e n i e d , 502 U.S. 890, 112 S.Ct. 252, 116 L.Ed. 2d 
206 (1991) ( t h e c o u r t n o t e d t h a t t h e e f f e c t o f a 
d e f e n d a n t ' s g u i l t y p l e a on good t i m e c r e d i t s i s a 
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c o l l a t e r a l c o n s e q u e n c e o f w h i c h t h e d e f e n d a n t n e e d 
n o t be a d v i s e d ) ; J o h n s o n v. Dees, 581 F.2d 1166, 
1167 ( 5 t h C i r . 1978) ( t h e c o u r t h e l d t h a t t h e t r i a l 
c o u r t ' s f a i l u r e t o i n f o r m t h e d e f e n d a n t t h a t he 
c o u l d be d e n i e d g o o d t i m e c r e d i t s as a s e r i o u s 
m u l t i p l e o f f e n d e r d i d n o t p r e c l u d e t h e e n t r y o f a 
v o l u n t a r y and i n t e l l i g e n t p l e a b e c a u s e s u c h m a t t e r 
i s a c o l l a t e r a l c o n s e q u e n c e ) . 

"'The mere hope, s u b j e c t i v e b e l i e f , o r 
e x p e c t a t i o n o f a d e f e n d a n t r e g a r d i n g l e n g t h 
o f s e n t e n c e , p a r o l e , c o n d i t i o n s o f 
c o n f i n e m e n t , a n d o t h e r s i m i l a r m a t t e r s 
w h i c h a r e n o t b a s e d upon a p r o m i s e b y t h e 
s t a t e a r e i n s u f f i c i e n t t o w a r r a n t t h e 
[ s e t t i n g a s i d e o f a p l e a o f g u i l t . ] S t a t e  
v. Holman, 486 So. 2d 500 ( A l a . 1 9 8 6 ) ; 
T i n e r v. S t a t e , 421 So. 2d 1369 ( A l a . C r . 
App. 1 9 8 2 ) . The same i s t r u e where t h e 
d e f e n d a n t c l a i m s t h a t h i s hope and 
e x p e c t a t i o n i s b a s e d upon c o n s u l t a t i o n w i t h 
h i s c o u n s e l . Norman v. M c C o t t e r , 765 F.2d 
504 ( 5 t h C i r . 1 9 8 5 ) ; J o h n s o n v. L o c k h a r t , 
746 F.2d 1367 ( 8 t h C i r . 1984) ( w h e r e i n t h e 
d e f e n d a n t was n o t a l l o w e d t o w i t h d r a w 
g u i l t y p l e a e v e n t h o u g h h i s c o u n s e l 
m i s i n f o r m e d h i m a b o u t h i s p a r o l e 
e l i g i b i l i t y , when t h e r e was no e v i d e n c e 
t h a t c o u n s e l p r o m i s e d d e f e n d a n t t h a t he 
w o u l d be p a r o l e d ) ; G r e a t h o u s e v. U n i t e d  
S t a t e s , 548 F.2d 225 ( 8 t h C i r . 1 9 7 7 ) , c e r t . 
d e n i e d , 434 U.S. 838, 98 S.Ct. 130, 54 
L.Ed. 2d 100 (1977) ( w h e r e i n t h e d e f e n d a n t 
was n o t a l l o w e d t o w i t h d r a w h i s g u i l t y p l e a 
e v e n t h o u g h h i s c o u n s e l i n c o r r e c t l y 
i n f o r m e d h i m t h a t , i f he p l e a d e d g u i l t y , 
t h e f e d e r a l c o u r t c o u l d o r d e r h i s s t a t e and 
f e d e r a l s e n t e n c e s t o r u n c o n c u r r e n t l y ) . ' 

" C u l v e r v. S t a t e , 549 So. 2d 568, 571 ( A l a . C r . App. 
1 9 8 9 ) . See a l s o Oyekoya v. S t a t e , 558 So. 2d 990, 
990 ( A l a . C r . App. 1989) ( q u o t i n g U n i t e d S t a t e s v. 
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C a m p b e l l , 778 F.2d 764, 768 ( 1 1 t h C i r . 1985)) 
( ' c o u n s e l ' s f a i l u r e t o a d v i s e t h e d e f e n d a n t o f t h e 
c o l l a t e r a l c o n s e q u e n c e s o f a g u i l t y p l e a ... c a n n o t 
r i s e t o t h e l e v e l o f c o n s t i t u t i o n a l l y i n e f f e c t i v e 
a s s i s t a n c e ' ) . " 

F e a r s o n v. S t a t e , 662 So. 2d a t 1226. 

I n F e a r s o n we n o t e d t h a t a C l a s s A f e l o n ' s i n e l i g i b i l i t y 

t o e a r n CIT was a c o l l a t e r a l c o n s e q u e n c e t o a g u i l t y p l e a . 

I n P a t t e r s o n v. S t a t e , 879 So. 2d 1208 ( A l a . C r i m . App. 

2 0 0 3 ) , we c h a r a c t e r i z e d c o u n s e l ' s f a i l u r e i n F e a r s o n t o a d v i s e 

F e a r s o n t h a t a C l a s s A f e l o n c o u l d n o t a c c r u e CIT as an 

o m i s s i o n and n o t as an a c t i v e m i s r e p r e s e n t a t i o n . We h e l d t h a t 

a m i s r e p r e s e n t a t i o n , as o p p o s e d t o an o m i s s i o n , i . e . , a 

f a i l u r e t o a d v i s e , r e g a r d i n g a c o l l a t e r a l c o n s e q u e n c e , w o u l d 

e n t i t l e P a t t e r s o n t o r e l i e f , and, t h u s , we remanded t h e c a s e 

t o t h e c i r c u i t c o u r t f o r f u r t h e r p r o c e e d i n g s . 

"As t h e S t a t e c o r r e c t l y n o t e s i n i t s b r i e f on 
a p p e a l , c o u n s e l ' s f a i l u r e t o a d v i s e a d e f e n d a n t t h a t 
he was ' n o t ' e l i g i b l e t o e a r n IGT [ c o r r e c t i o n a l 
i n c e n t i v e t i m e ] c r e d i t w h i l e he was i n c a r c e r a t e d 
does n o t c o n s t i t u t e i n e f f e c t i v e a s s i s t a n c e o f 
c o u n s e l n o r does i t r e n d e r a g u i l t y p l e a 
i n v o l u n t a r y . F e a r s o n v. S t a t e , 662 So. 2d 1225 
( A l a . C r i m . App. 1 9 9 5 ) . M o r e o v e r , t h e C o u r t f o u n d 
t h a t P a t t e r s o n was a d v i s e d o f t h e c o r r e c t s e n t e n c i n g 
r a n g e f o r t h e c r i m e o f f i r s t - d e g r e e b u r g l a r y b e f o r e 
he e n t e r e d h i s g u i l t y p l e a . A c c o r d i n g l y , he i s n o t 
e n t i t l e d t o r e l i e f on h i s c l a i m t h a t h i s g u i l t y p l e a 
was n o t k n o w i n g l y and v o l u n t a r i l y e n t e r e d . 
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"However, P a t t e r s o n c o n t e n d s t h a t t r i a l c o u n s e l 
t o l d h i m t h a t he w o u l d r e c e i v e IGT c r e d i t i f he 
p l e a d e d g u i l t y t o t h i s o f f e n s e . I t i s u n c l e a r f r o m 
t h e r e c o r d w h e t h e r c o u n s e l d i d i n f a c t so m i s i n f o r m 
P a t t e r s o n r e g a r d i n g h i s e l i g i b i l i t y f o r IGT c r e d i t . 
T h i s C o u r t must remand t h i s m a t t e r t o t h e c i r c u i t 
c o u r t f o r a d e t e r m i n a t i o n as t o t h i s i s s u e , and t h e 
S t a t e has r e q u e s t e d t h a t we do s o . " 

879 So. 2d a t 1210. 

S i n c e F e a r s o n was d e c i d e d , t h e U n i t e d S t a t e s Supreme 

C o u r t i n P a d i l l a v. K e n t u c k y , 559 U.S. , 130 S.Ct. 1473 

( 2 0 1 0 ) , has n a r r o w e d t h e d i s t i n c t i o n b e t w e e n a c o l l a t e r a l 

c o n s e q u e n c e and a d i r e c t c o n s e q u e n c e when r e v i e w i n g c o u n s e l ' s 

p e r f o r m a n c e , h o l d i n g t h a t when an a l i e n was n o t a d v i s e d t h a t 

a f e l o n y c o n v i c t i o n c o u l d r e s u l t i n h i s b e i n g d e p o r t e d , t h e 

c o l l a t e r a l c o n s e q u e n c e o f p l e a d i n g g u i l t y — i . e . , p o s s i b l e 

d e p o r t a t i o n -- was so s e v e r e t h a t t h e f a i l u r e o r o m i s s i o n t o 

a d v i s e t h e d e f e n d a n t p l e a d i n g g u i l t y a b o u t t h e c o n s e q u e n c e 

was i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . 

" B e f o r e d e c i d i n g w h e t h e r t o p l e a d g u i l t y , a 
d e f e n d a n t i s e n t i t l e d t o ' t h e e f f e c t i v e a s s i s t a n c e 
o f c o m p e t e n t c o u n s e l . ' McMann v. R i c h a r d s o n , 397 
U.S. 759, 771, 90 S.Ct. 1441, 25 L.Ed. 2d 763 
( 1 9 7 0 ) ; S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. [ 6 6 8 ] , 
a t 686, 104 S.Ct. 2052 [ ( 1 9 8 4 ) ] . The Supreme C o u r t 
o f K e n t u c k y r e j e c t e d P a d i l l a ' s i n e f f e c t i v e n e s s c l a i m 
on t h e g r o u n d t h a t t h e a d v i c e he s o u g h t a b o u t t h e 
r i s k o f d e p o r t a t i o n c o n c e r n e d o n l y c o l l a t e r a l 
m a t t e r s , i . e . , t h o s e m a t t e r s n o t w i t h i n t h e 
s e n t e n c i n g a u t h o r i t y o f t h e s t a t e t r i a l c o u r t . 
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[Commonwealth o f K e n t u c k y v. P a d i l l a , ] 253 S.W.3d 
[ 4 8 2 ] , a t 483-484 [ ( K y . 2 0 08)] ( c i t i n g Commonwealth  
v. F u a r t a d o , 170 S.W.3d 384 ( 2 0 0 5 ) ) . I n i t s v i e w , 
' c o l l a t e r a l c o n s e q u e n c e s a r e o u t s i d e t h e s c o p e o f 
r e p r e s e n t a t i o n r e q u i r e d b y t h e S i x t h Amendment,' 
and, t h e r e f o r e , t h e ' f a i l u r e o f d e f e n s e c o u n s e l t o 
a d v i s e t h e d e f e n d a n t o f p o s s i b l e d e p o r t a t i o n 
c o n s e q u e n c e s i s n o t c o g n i z a b l e as a c l a i m f o r 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . ' 253 S.W.3d, a t 
483. The K e n t u c k y h i g h c o u r t i s f a r f r o m a l o n e i n 
t h i s v i e w . 

"We, however, have n e v e r a p p l i e d a d i s t i n c t i o n 
b e t w e e n d i r e c t a nd c o l l a t e r a l c o n s e q u e n c e s t o d e f i n e 
t h e s c o p e o f c o n s t i t u t i o n a l l y ' r e a s o n a b l e 
p r o f e s s i o n a l a s s i s t a n c e ' r e q u i r e d u n d e r S t r i c k l a n d , 
466 U.S., a t 689, 104 S.Ct. 2052. Whether t h a t 
d i s t i n c t i o n i s a p p r o p r i a t e i s a q u e s t i o n we n e e d n o t 
c o n s i d e r i n t h i s c a s e b e c a u s e o f t h e u n i q u e n a t u r e 
o f d e p o r t a t i o n . " 

P a d i l l a v. K e n t u c k y , 559 U.S. a t , 130 S.Ct. a t 1481 

( f o o t n o t e s o m i t t e d ) . 

I n Ex p a r t e Coleman, [Ms. 1090975, Aug. 27, 2010] So. 

3d ( A l a . 2 0 1 0 ) , t h e Al a b a m a Supreme C o u r t h e l d t h a t a 

R u l e 32 p e t i t i o n e r s t a t e d a c l a i m s u f f i c i e n t t o r e q u i r e an 

e v i d e n t i a r y h e a r i n g when t h e p e t i t i o n e r was m i s i n f o r m e d a b o u t 

h i s e l i g i b i l i t y f o r w o rk r e l e a s e a n d p a r o l e . 

"Coleman c o n t e n d s t h a t h i s d e c i s i o n t o p l e a d 
g u i l t y t o t h e f o u r o f f e n s e s 'was b a s e d s o l e l y upon 
c o u n s e l ' s r e p r e s e n t a t i o n s o f p a r o l e a nd w o r k - r e l e a s e 
e l i g i b i l i t y ' a nd t h a t , h a d he known t h a t he was 
a c t u a l l y i n e l i g i b l e f o r p a r o l e a nd work r e l e a s e 
b e c a u s e o f t h e n a t u r e o f t h e o f f e n s e s , he w o u l d n o t 
have p l e a d e d g u i l t y b u t , i n s t e a d , 'would have 
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i n s i s t e d on p r o c e e d i n g t o t r i a l . ' C oleman's b r i e f , 
p. 10. ... 

II 

"Coleman has a l l e g e d f a c t s t h a t , i f t r u e , w o u l d 
e n t i t l e h i m t o r e l i e f . As n o t e d , Coleman a l l e g e d i n 
t h e R u l e 32 p e t i t i o n t h a t , b u t f o r h i s a t t o r n e y ' s 
m i s r e p r e s e n t a t i o n s c o n c e r n i n g Coleman's e l i g i b i l i t y 
f o r p a r o l e and w o rk r e l e a s e , he w o u l d n o t have 
p l e a d e d g u i l t y b u t , i n s t e a d , w o u l d have i n s i s t e d on 
g o i n g t o t r i a l . See W i n b u s h [v. S t a t e , 18 So. 3d 
423 ( A l a . C r i m . App. 2 0 0 9 ) ] ( c i t i n g H i l l v. L o c k h a r t , 
474 U.S. 52, 58-59 ( 1 9 8 5 ) ) . F u r t h e r m o r e , i n h i s 
a f f i d a v i t , Coleman a l l e g e d ' s p e c i a l c i r c u m s t a n c e s 
t h a t m i g h t s u p p o r t t h e c o n c l u s i o n t h a t he p l a c e d  
p a r t i c u l a r e m p h a s i s on h i s p a r o l e e l i g i b i l i t y i n  
d e c i d i n g w h e t h e r o r n o t t o p l e a d g u i l t y . ' See H i l l , 
474 U.S. a t 60. S p e c i f i c a l l y , Coleman a l l e g e d t h a t 
he h a d no r e a s o n t o p l e a d g u i l t y t o a 2 0 - y e a r 
s e n t e n c e w i t h o u t t h e p o s s i b i l i t y o f p a r o l e o r work 
r e l e a s e b e c a u s e , Coleman s a i d , ' a t my age o f 63, a 
20 y e a r s e n t e n c e i s a l i f e s e n t e n c e . ' T h e r e f o r e , i f 
t h e a l l e g a t i o n s o f Coleman's p e t i t i o n a r e t a k e n as 
t r u e , Coleman p l a c e d ' p a r t i c u l a r e m p h a s i s ' on h i s 
a t t o r n e y ' s s t a t e m e n t s r e g a r d i n g h i s e l i g i b i l i t y f o r 
p a r o l e and work r e l e a s e i n d e c i d i n g t o a c c e p t t h e 
p l e a a g r e e m e n t . " 

Ex p a r t e Coleman, So. 3d a t ( e m p h a s i s a d d e d ) . 

L i k e w i s e , i n W i n b u s h v. S t a t e , 18 So. 3d 423, 423-24 

( A l a . C r i m . App. 2 0 0 9 ) , W i n b u s h a s s e r t e d i n a p o s t c o n v i c t i o n 

p e t i t i o n t h a t h i s c o u n s e l was i n e f f e c t i v e b e c a u s e c o u n s e l h a d 

e r r o n e o u s l y i n f o r m e d h i m t h a t i f he p l e a d e d g u i l t y he w o u l d 

r e c e i v e " g o o d - t i m e c r e d i t . " W i n b u s h a l l e g e d t h a t as a r e s u l t 

o f t h e i n f o r m a t i o n p r o v i d e d b y h i s c o u n s e l , he p l e a d e d g u i l t y . 

13 



CR-09-0754 
We h e l d t h a t c o u n s e l ' s e r r o n e o u s a d v i c e r e g a r d i n g W i n b u s h ' s 

e l i g i b i l i t y f o r g o o d - t i m e c r e d i t was a v i a b l e b a s i s f o r a 

c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . The c a s e was 

remanded f o r a d e t e r m i n a t i o n on t h e t r u t h o f t h e c l a i m . 

I n t h i s c a s e , S t i t h was p r e s e n t e d w i t h a p l e a a g r e e m e n t 

t h a t p r o v i d e d t h a t i f he p l e a d e d g u i l t y he w o u l d r e c e i v e a 20-

y e a r s e n t e n c e , s p l i t t o s e r v e 5 y e a r s , day f o r day. He 

r e j e c t e d t h a t a g r e e m e n t an d r e q u e s t e d t h a t h i s c o u n s e l 

n e g o t i a t e a d i f f e r e n t p l e a a g r e e m e n t t h a t p r o v i d e d t h a t i f he 

p l e a d e d g u i l t y he w o u l d r e c e i v e a 1 0 - y e a r " s t r a i g h t " s e n t e n c e , 

t e l l i n g c o u n s e l t h a t h i s r e a s o n f o r d o i n g so was t h a t he w o u l d 

e a r n good t i m e ( i . e . , C I T ) , and, t h u s , p r e s u m p t i v e l y , s e r v e 

l e s s t h a n 5 y e a r s i n p r i s o n . I t i s c l e a r t h a t S t i t h p l a c e d 

" p a r t i c u l a r e m p h a s i s " on h i s e l i g i b i l i t y t o e a r n CIT i n 

d e c i d i n g w h e t h e r o r n o t t o p l e a d g u i l t y . 

S t i t h ' s c o u n s e l d i d n o t a d v i s e h i m t h a t g o o d t i m e ( i . e . , 

CIT) was n o t a v a i l a b l e f o r a C l a s s A f e l o n y . However, a 

s i m p l e r e a d i n g o f t h e a p p l i c a b l e s t a t u t e , § 14-9-41, A l a . Code 

1975, w o u l d have i n f o r m e d c o u n s e l t h a t i n c e n t i v e t i m e 

d e d u c t i o n s a r e n o t a v a i l a b l e f o r an i n m a t e c o n v i c t e d o f a 

C l a s s A f e l o n y . C o u n s e l a s s e r t e d i n h i s a f f i d a v i t : 
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" I n f a c t , I c a r e f u l l y made s u r e t h a t he 

u n d e r s t o o d t h a t no one, e x c e p t f o r t h e D e p a r t m e n t o f 
C o r r e c t i o n s , c a l c u l a t e [ s i c ] o r make a d e t e r m i n a t i o n 
r e g a r d i n g g o o d t i m e c r e d i t t o be a p p l i e d a g a i n s t a 
s e n t e n c e t h a t h a d bee n i m p o s e d . " 

(SR. 14.) 

A l t h o u g h c o u n s e l was a p p a r e n t l y unaware o f t h e l e g a l 

e f f e c t o f § 14-9-41, A l a . Code 1975, and d i d n o t r e p r e s e n t t o 

S t i t h t h a t he c o u l d e a r n CIT, t h e a d v i c e g i v e n t o S t i t h was 

i n c o r r e c t and amounted t o a m i s r e p r e s e n t a t i o n r e g a r d i n g t h e 

l a w . M e r e l y r e a d i n g t h e s t a t u t e w o u l d have e n a b l e d c o u n s e l t o 

p r o p e r l y a d v i s e S t i t h t h a t he c o u l d n o t r e c e i v e i n c e n t i v e t i m e 

d e d u c t i o n s f o r a C l a s s A f e l o n y . I t i s a x i o m a t i c t h a t t h e 

r e a s o n why c o u n s e l i s a p p o i n t e d i s t o a d v i s e a c l i e n t a b o u t 

t h e l a w . The e f f e c t o f a s e n t e n c e i s one o f t h e most 

i m p o r t a n t m a t t e r s a b o u t w h i c h a c r i m i n a l - d e f e n s e l a w y e r s h o u l d 

be c o g n i z a n t . " [ E ] v e r y l a w y e r e n g a g e d i n d e f e n d i n g c r i m i n a l 

c a s e s knows t h a t o f t e n a f i n d i n g o f g u i l t i s a f o r e g o n e 

c o n c l u s i o n , and t h a t t h e r e a l i s s u e c e n t e r s a b o u t t h e s e v e r i t y 

o f t h e p u n i s h m e n t . " S m i t h v. U n i t e d S t a t e s , 223 F.2d 750, 754 

( 5 t h C i r . 1 9 5 5 ) . The f a c t t h a t S t i t h , b e i n g i g n o r a n t o f t h e 

l a w , i n s t i g a t e d a r e n e g o t i a t i o n o f h i s p l e a t h a t e f f e c t i v e l y 

d o u b l e d t h e d u r a t i o n o f h i s i m p r i s o n m e n t i s n o t a f a c t o r t h a t 
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p r e v e n t s h i m f r o m p l e a d i n g o r p r e v a i l i n g on a c l a i m o f 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . 

W hether d e n o m i n a t e d as an o m i s s i o n o r a 

m i s r e p r e s e n t a t i o n , c o u n s e l f a i l e d t o a d v i s e S t i t h t h a t i f he 

a c c e p t e d t h e p l e a a g r e e m e n t t h a t c a l l e d f o r a 1 0 - y e a r s t r a i g h t 

s e n t e n c e t h e r e s u l t w o u l d be t h a t S t i t h w o u l d have t o s e r v e 

t h e f u l l 10 y e a r s ' i m p r i s o n m e n t . S t i t h ' s c o u n s e l d i d n o t 

p r o v i d e e f f e c t i v e a s s i s t a n c e o f c o u n s e l when he i n c o r r e c t l y 

a d v i s e d S t i t h t h a t "no one, e x c e p t f o r t h e D e p a r t m e n t o f 

C o r r e c t i o n s , [may] c a l c u l a t e o r make a d e t e r m i n a t i o n r e g a r d i n g 

g o o d t i m e c r e d i t . " S t i t h was a l l o w e d t o make a d e c i s i o n t h a t 

a d d e d 5 y e a r s t o t h e amount o f t i m e he w o u l d s e r v e due t o 

c o u n s e l ' s f a i l u r e t o a d v i s e h i m t h a t good t i m e c r e d i t ( i . e . , 

CIT) was n o t a v a i l a b l e . 

I t i s t r u e t h a t t h e D e p a r t m e n t o f C o r r e c t i o n s c a l c u l a t e s 

d e d u c t i o n s f r o m s e n t e n c e s p u r s u a n t t o t h e i r r e g u l a t i o n s (some 

o f w h i c h a r e r e s t r i c t e d a nd u n a v a i l a b l e t o t h e p u b l i c , e.g., 

R e g u l a t i o n 427, A l a b a m a D e p a r t m e n t o f C o r r e c t i o n s ) . Those 

c a l c u l a t i o n s a r e b a s e d on, among o t h e r c o n s i d e r a t i o n s , how a 

c l a s s i f i c a t i o n o f f i c i a l v i e w s t h e c i r c u m s t a n c e s o f t h e o f f e n s e 

and an i n m a t e ' s p r i o r c r i m i n a l h i s t o r y . To some e x t e n t t h o s e 

16 



CR-09-0754 
d e t e r m i n a t i o n s c a n n o t be a c c u r a t e l y p r e d i c t e d . T h e r e f o r e , 

c o u n s e l i s n o t r e q u i r e d t o a d v i s e e v e r y d e f e n d a n t p l e a d i n g 

g u i l t y r e g a r d i n g t h e i n c e n t i v e t i m e d e d u c t i o n s a v a i l a b l e f o r 

a s e n t e n c e o f f e r e d p u r s u a n t t o a p l e a a g r e e m e n t . However, 

when a d e f e n d a n t has e x p r e s s e d t o h i s o r h e r c o u n s e l t h a t t h e 

a v a i l a b i l i t y o f g o o d - t i m e o r i n c e n t i v e c r e d i t i s a s u b s t a n t i a l 

m a t e r i a l f a c t o r , i . e . , t h e d e f e n d a n t p l a c e s " p a r t i c u l a r 

e m p h a s i s " on t h e a v a i l a b i l i t y o f CIT i n h i s o r h e r d e c i s i o n t o 

a c c e p t o r r e j e c t a p l e a a g r e e m e n t , c o u n s e l must c o r r e c t l y 

a d v i s e t h e d e f e n d a n t o f any s t a t u t o r y p r o h i b i t i o n s t h a t e x i s t 

t h a t w o u l d p r e v e n t t h e d e f e n d a n t f r o m e a r n i n g CIT d e d u c t i o n s . 

F a i l u r e t o do so was, i n t h e p a r t i c u l a r c i r c u m s t a n c e s 

p r e s e n t e d i n t h i s c a s e , i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . 

Thus, S t i t h p r o v e d t h a t h i s c o u n s e l was i n e f f e c t i v e a nd 

t h a t he was p r e j u d i c e d as a r e s u l t , b e c a u s e he w o u l d n o t have 

p l e a d e d g u i l t y r e l y i n g on a p l e a a g r e e m e n t t h a t p r o v i d e d f o r 

a 1 0 - y e a r s t r a i g h t s e n t e n c e . F o r t h e f o r e g o i n g r e a s o n s , we 

r e v e r s e t h e j u d g m e n t o f t h e c i r c u i t c o u r t a n d remand t h i s c a s e 

f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 
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Windom, K e l l u m , and J o i n e r , J J . , c o n c u r . B u r k e , J . , 

c o n c u r s i n t h e r e s u l t . 
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