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The a p p e l l a n t , E d s e l W e l c h , was c o n v i c t e d o f a s s a u l t i n 

t h e s e c o n d d e g r e e , a v i o l a t i o n o f § 13A-6-21, A l a . Code 1975 
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and was s e n t e n c e d t o 18 months' i n p r i s o n . 1 W e l c h a p p e a l s h i s 

c o n v i c t i o n . 

The S t a t e ' s e v i d e n c e t e n d e d t o show t h a t W e l c h and 

B e l i n d a H a m i l t o n , t h e v i c t i m ' s m o t h e r , and t h e v i c t i m , J.G., 

l i v e d t o g e t h e r f o r s e v e r a l y e a r s i n a house o f f L o t t i e Road i n 

B a l d w i n C o u n t y . On A u g u s t 30, 2008, H a m i l t o n and W e l c h had a 

d i s a g r e e m e n t , and H a m i l t o n a s k e d W e l c h t o move o u t . W e l c h 

r e t u r n e d t h e n e x t day, and t h e two a r g u e d . H a m i l t o n ' s 

d a u g h t e r and t h e v i c t i m ' s s i s t e r were p r e s e n t and a l s o f o u g h t 

w i t h W e l c h . W e l c h l e f t t h e house a f t e r t h e a r g u m e n t s and, 

b e c a u s e h i s v e h i c l e w o u l d n o t s t a r t , s t a r t e d w a l k i n g down 

L o t t i e Road. As he was w a l k i n g , a w h i t e p i c k - u p t r u c k 

a p p r o a c h e d him. J.G. jumped o u t o f t h e p a s s e n g e r s i d e and a 

f i g h t e n s u e d b e t w e e n W e l c h and J.G. Roy H e n d e r s o n , who was 

1 W e l c h was i n d i c t e d on a c h a r g e o f d o m e s t i c v i o l e n c e , 
b a s e d on h i s a s s a u l t o f J.G., who l i v e d i n t h e same h o u s e h o l d 
as W e l c h a t t h e t i m e o f t h e i n c i d e n t b e c a u s e W e l c h was d a t i n g 
J.G.'s m o t h e r , B e l i n d a H a m i l t o n . A t t r i a l , d e f e n s e c o u n s e l 
a r g u e d t h a t t h e i n d i c t m e n t was d e f e c t i v e a n d s h o u l d be 
d i s m i s s e d b e c a u s e i t a l l e g e d s e c o n d - d e g r e e d o m e s t i c v i o l e n c e 
b a s e d on s e c o n d - d e g r e e a s s a u l t , a v i o l a t i o n o f §§ 13A-6-21 a n d 
13A-6-131, A l a . Code 1975. However, t h e i n d i c t m e n t c i t e d t h e 
Code s e c t i o n d e f i n i n g t h e o f f e n s e o f t h i r d - d e g r e e d o m e s t i c 
v i o l e n c e . See § 13A-6-132, A l a . Code 1975. (C. 9.) The 
c i r c u i t c o u r t d e n i e d t h e m o t i o n a n d s t a t e d i t w o u l d c h a r g e t h e 
j u r y o n l y on s e c o n d - d e g r e e a s s a u l t a n d w o u l d n o t c h a r g e on 
d o m e s t i c v i o l e n c e . (R. 148-50.) 
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d r i v i n g t h e w h i t e t r u c k , b a c k e d t h e v e h i c l e up and saw W e l c h 

and J.G. f i g h t i n g i n a d i t c h . A c c o r d i n g t o H e n d e r s o n , W e l c h 

was on t o p o f J.G. and had what l o o k e d l i k e a b r o k e n b o t t l e i n 

h i s hand. W e l c h s t r u c k J.G. w i t h a g l a s s v a s e he had t a k e n 

f r o m H a m i l t o n ' s h o u s e . F o r e n s i c t e s t showed W e l c h ' s 

f i n g e r p r i n t s on t h e p i e c e s o f b r o k e n g l a s s d i s c o v e r e d a t t h e 

s c e n e . B o t h W e l c h and J.G. s u s t a i n e d i n j u r i e s as a r e s u l t o f 

t h e f i g h t . J.G. was t r e a t e d a t a l o c a l h o s p i t a l and r e c e i v e d 

numerous s t i t c h e s and s t a p l e s f o r m u l t i p l e c u t s t o h i s head. 

L a w - e n f o r c e m e n t o f f i c i a l s l o c a t e d W e l c h t h a t same day and t o o k 

W e l c h t o a l o c a l h o s p i t a l , where he was t r e a t e d f o r h i s 

i n j u r i e s . 

W e l c h , who i s A f r i c a n - A m e r i c a n , r a i s e s o n l y one i s s u e on 

a p p e a l . He a s s e r t s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 

h i s B a t s o n v. K e n t u c k y , 476 U.S. 79 (1 98 6 ) , m o t i o n b e c a u s e , he 

a r g u e s , he made a p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n 

w h i c h t h e S t a t e f a i l e d t o r e b u t . S p e c i f i c a l l y , W e l c h a s s e r t s 

t h a t t h e S t a t e ' s g r o u n d s f o r s t r i k i n g s e v e r a l b l a c k 

p r o s p e c t i v e j u r o r s were m e r e l y p r e t e x t u a l b e c a u s e a w h i t e 

p r o s p e c t i v e j u r o r s h a r i n g t h e same c h a r a c t e r i s t i c was n o t 

r e m o v e d ; t h e r e f o r e , t h e S t a t e e x e r c i s e d d i s p a r a t e t r e a t m e n t 
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when s t r i k i n g b l a c k p r o s p e c t i v e j u r o r s and w h i t e p r o s p e c t i v e 

j u r o r s . 

The c i r c u i t c o u r t d i d n o t s p e c i f i c a l l y r u l e t h a t W e l c h 

had e s t a b l i s h e d a p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n ; 

h o wever, i t r e q u i r e d t h e S t a t e t o e x p l a i n i t s r e a s o n s f o r i t s 

s t r i k e s . "'When a t r i a l c o u r t c a l l s upon t h e p r o s e c u t o r f o r 

an e x p l a n a t i o n , w i t h o u t e x p r e s s l y f i n d i n g a p r i m a f a c i e c a s e , 

we w i l l p r o c e e d d i r e c t l y t o e v a l u a t e t h e s u f f i c i e n c y o f t h e 

e n s u i n g e x p l a n a t i o n . ' W i l l i a m s v. S t a t e , 548 So. 2d 501, 504 

( A l a . C r . App. 1 9 8 8 ) . " F l e t c h e r v. S t a t e , 703 So. 2d 432, 435 

( A l a . C r i m . App. 1 9 9 7 ) . 

"'The p a r t y a l l e g i n g r a c i a l l y d i s c r i m i n a t o r y use o f 

p e r e m p t o r y c h a l l e n g e s b e a r s t h e b u r d e n o f e s t a b l i s h i n g a p r i m a 

f a c i e c a s e o f d i s c r i m i n a t i o n . ' " R o g e r s v. S t a t e , 819 So. 2d 

643, 648-49 ( A l a . C r i m . App. 2 0 0 1 ) , q u o t i n g B u r g e s s v. S t a t e , 

811 So. 2d 557, 572 ( A l a . C r i m . App. 1 9 9 8 ) . "A d e f e n d a n t 

makes o u t a p r i m a f a c i e c a s e o f d i s c r i m i n a t o r y j u r y s e l e c t i o n 

by 'the t o t a l i t y o f t h e r e l e v a n t f a c t s ' s u r r o u n d i n g a 

p r o s e c u t o r ' s c o n d u c t d u r i n g t h e d e f e n d a n t ' s t r i a l . B a t s o n , 

476 U.S. a t 94, 106 S.Ct. 1712." L e w i s v. S t a t e , 24 So. 3d 

480, 489 ( A l a . C r i m . App. 2 0 0 6 ) . " A f t e r t h e a p p e l l a n t makes 
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a t i m e l y B a t s o n m o t i o n and e s t a b l i s h e s a p r i m a f a c i e s h o w i n g 

o f d i s c r i m i n a t i o n , t h e b u r d e n s h i f t s t o t h e S t a t e t o p r o v i d e 

a r a c e - n e u t r a l r e a s o n f o r e a c h s t r i k e . . . . See, e.g., Ex p a r t e 

B i r d , 594 So. 2d 676 ( A l a . 1 9 9 1 ) . " C o o p e r v. S t a t e , 611 So. 

2d 460, 463 ( A l a . C r i m . App. 1 9 9 2 ) . 

" W i t h i n t h e c o n t e x t o f B a t s o n , a ' r a c e - n e u t r a l ' 
e x p l a n a t i o n 'means an e x p l a n a t i o n b a s e d on s o m e t h i n g 
o t h e r t h a n t h e r a c e o f t h e j u r o r . A t t h i s s t e p o f 
t h e i n q u i r y , t h e i s s u e i s t h e f a c i a l v a l i d i t y o f t h e 
p r o s e c u t o r ' s e x p l a n a t i o n . U n l e s s a d i s c r i m i n a t o r y 
i n t e n t i s i n h e r e n t i n t h e p r o s e c u t o r ' s e x p l a n a t i o n , 
t h e r e a s o n o f f e r e d w i l l be deemed r a c e n e u t r a l . ' 
H e r n a n d e z v. New Y o r k , 500 U.S. 352, 360, 111 S.Ct. 
1859, 1866, 114 L.Ed.2d 395 ( 1 9 9 1 ) . ' I n e v a l u a t i n g 
t h e r a c e - n e u t r a l i t y o f an a t t o r n e y ' s e x p l a n a t i o n , a 
c o u r t must d e t e r m i n e w h e t h e r , a s s u m i n g t h e p r o f f e r e d 
r e a s o n s f o r t h e p e r e m p t o r y c h a l l e n g e s a r e t r u e , t h e 
c h a l l e n g e s v i o l a t e t h e E q u a l P r o t e c t i o n C l a u s e as a 
m a t t e r o f l a w . ' I d . ' [ E ] v a l u a t i o n o f t h e 
p r o s e c u t o r ' s s t a t e o f mind b a s e d on demeanor and 
c r e d i b i l i t y l i e s " p e c u l i a r l y w i t h i n t h e t r i a l 
j u d g e s ' s p r o v i n c e . ' " H e r n a n d e z , 500 U.S. a t 365, 
111 S.Ct. a t 1869." 

A l l e n v. S t a t e , 659 So. 2d 135, 147 ( A l a . C r i m . App. 1 9 9 4 ) . 

" W h i l e t h e r e may be '"any number o f b a s e s ' on w h i c h a 

p r o s e c u t o r r e a s o n a b l y may b e l i e v e t h a t i t i s d e s i r a b l e t o 

s t r i k e a j u r o r who i s n o t e x c u s a b l e f o r c a u s e . . . , t h e 

p r o s e c u t o r must g i v e a " c l e a r and r e a s o n a b l y s p e c i f i c " 

e x p l a n a t i o n o f h i s " l e g i t i m a t e r e a s o n s " f o r e x e r c i s i n g t h e 

c h a l l e n g e s . ' 476 U.S. a t 98 n. 20, 106 S.Ct. 1712." L e w i s , 
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24 So. 3d a t 489-90. Once t h e p r o s e c u t o r has a r t i c u l a t e d 

r a c e - n e u t r a l r e a s o n s f o r t h e s t r i k e , t h e m o v i n g p a r t y c a n t h e n 

o f f e r e v i d e n c e s h o w i n g t h a t t h o s e r e a s o n s a r e m e r e l y a sham o r 

p r e t e x t . Ex p a r t e B r a n c h , 526 So. 2d 609, 624 ( A l a . 1 9 8 7 ) . 

"'When r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a 
B a t s o n m o t i o n , t h i s c o u r t g i v e s d e f e r e n c e t o t h e 
t r i a l c o u r t a n d w i l l r e v e r s e a t r i a l c o u r t ' s 
d e c i s i o n o n l y i f t h e r u l i n g i s c l e a r l y e r r o n e o u s . ' 
Y a n c e y v. S t a t e , 813 So.2d 1, 3 ( A l a . C r i m . App. 
2 0 0 1 ) . 'A t r i a l c o u r t i s i n a f a r b e t t e r p o s i t i o n 
t h a n a r e v i e w i n g c o u r t t o r u l e on i s s u e s o f 
c r e d i b i l i t y . Woods v. S t a t e , 789 So. 2d 896, 915 
( A l a . C r i m . App. 1 9 9 9 ) . ' G r e a t c o n f i d e n c e i s p l a c e d 
i n o u r t r i a l j u d g e s i n t h e s e l e c t i o n o f j u r i e s . 
B e c a u s e t h e y d e a l on a d a i l y b a s i s w i t h t h e 
a t t o r n e y s i n t h e i r r e s p e c t i v e c o u n t i e s , t h e y a r e 
b e t t e r a b l e t o d e t e r m i n e w h e t h e r d i s c r i m i n a t o r y 
p a t t e r n s e x i s t i n t h e s e l e c t i o n o f j u r i e s . ' P a r k e r  
v. S t a t e , 571 So. 2d 381, 384 ( A l a . C r i m . App. 
1 9 9 0 ) . 

" ' D e f e r e n c e t o t r i a l c o u r t f i n d i n g s on 
t h e i s s u e o f d i s c r i m i n a t o r y i n t e n t makes 
p a r t i c u l a r s e n s e i n t h i s c o n t e x t b e c a u s e , 
as we n o t e d i n B a t s o n , t h e f i n d i n g w i l l 
" l a r g e l y t u r n on e v a l u a t i o n o f c r e d i b i l i t y " 
476 U.S., a t 98, n. 21. I n t h e t y p i c a l 
c h a l l e n g e i n q u i r y , t h e d e c i s i v e q u e s t i o n 
w i l l be w h e t h e r c o u n s e l ' s r a c e - n e u t r a l 
e x p l a n a t i o n f o r a p e r e m p t o r y c h a l l e n g e 
s h o u l d be b e l i e v e d . T h e r e w i l l s e l d o m be 
much e v i d e n c e b e a r i n g on t h a t i s s u e , a n d 
t h e b e s t e v i d e n c e o f t e n w i l l be t h e 
demeanor o f t h e a t t o r n e y who e x e r c i s e s t h e 
c h a l l e n g e . As w i t h t h e s t a t e o f m i n d o f a 
j u r o r , e v a l u a t i o n o f t h e p r o s e c u t o r ' s s t a t e 
o f m i n d b a s e d on demeanor and c r e d i b i l i t y 
l i e " p e c u l i a r l y w i t h i n a t r i a l j u d g e ' s 
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p r o v i n c e . " W a i n w r i g h t v. W i t t , 469 U.S. 
412, 428, 105 S.Ct. 844, 83 L.Ed.2d 841 
( 1 9 8 5 ) , c i t i n g P a t t o n v. Young, 467 U.S. 
1025, 1038, 104 S.Ct. 2885, 81 L.Ed.2d 847 
( 1 9 8 4 ) . ' 

" H e rnandez v. New Y o r k , 500 U.S. 352, 365, 111 S.Ct. 
1859, 114 L.Ed.2d 395 ( 1 9 9 1 ) . " 

D o s t e r v. S t a t e , [Ms. CR-06-0323, J u l y 30, 2010] So. 3d 

___ , ___ ( A l a . C r i m . App. 2 0 1 0 ) . 

F i r s t , we n o t e t h a t i t i s i m p o s s i b l e t o r e v i e w t h e 

v a l i d i t y o f W e l c h ' s argument b e c a u s e he f a i l e d t o e n s u r e t h a t 

t h e r e was a c o m p l e t e r e c o r d f o r t h i s C o u r t t o r e v i e w on 

a p p e a l . A l t h o u g h t h e c o u r t r e p o r t e r and t h e a t t o r n e y s u s e d 

t h e names o f t h e v e n i r e m e m b e r s d u r i n g v o i r d i r e p r o c e e d i n g s , 

t h e a t t o r n e y s s t r u c k b a s e d on t h e numbers a s s i g n e d t o t h e 

v e n i r e m e m b e r s , n o t t h e i r names. The r e c o r d does n o t i n c l u d e 

a s t r i k e l i s t o r any o t h e r document t h a t shows t h e names, 

r a c e , and numbers o f t h e v e n i r e m e m b e r s i n t h i s c a s e . 

"The j u r y s t r i k e l i s t i s n o t i n t h e r e c o r d , n o r i s 
t h e s t r i k i n g o f t h e j u r y i n c l u d e d i n t h e t r i a l 
t r a n s c r i p t . ... O t h e r t h a n d e f e n s e c o u n s e l ' s 
a s s e r t i o n s i n s u p p o r t o f t h e B a t s o n m o t i o n , t h e r e i s 
s i m p l y no e v i d e n c e i n t h e r e c o r d o f t h e r a c e o f 
p r o s p e c t i v e j u r o r s on t h e v e n i r e , o f w h i c h 
p r o s p e c t i v e j u r o r s were s t r u c k by t h e S t a t e and 
w h i c h were s t r u c k by t h e d e f e n s e , o r even o f t h e 
i d e n t i t y o r r a c e o f t h e j u r o r s who u l t i m a t e l y s a t on 
J o h n s o n ' s j u r y . ' I t i s t h e a p p e l l a n t ' s d u t y t o 
p r o v i d e t h i s C o u r t w i t h a c o m p l e t e r e c o r d on 
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a p p e a l . ' K n i g h t v. S t a t e , 621 So. 2d 394, 395 ( A l a . 
C r i m . App. 1 9 9 3 ) . '"Where t h e r e c o r d i s s i l e n t on 
a p p e a l , i t w i l l be p resumed t h a t what o u g h t t o have 
been done was n o t o n l y done, b u t r i g h t l y done."' 
Owens v. S t a t e , 597 So. 2d 734, 736 ( A l a . C r i m . App. 
1 9 9 2 ) , q u o t i n g J o l l y v. S t a t e , 405 So. 2d 76, 77 
( A l a . C r i m . App. 1 9 8 1 ) . ' T h i s c o u r t w i l l n o t 
presume e r r o r f r o m a s i l e n t r e c o r d . ' F r a z i e r v. 
S t a t e , 758 So. 2d 577, 600 ( A l a . C r i m . A p p . ) , a f f ' d , 
758 So. 2d 611 ( A l a . 1 9 9 9 ) , c e r t . d e n i e d , 531 U.S. 
843, 121 S.Ct. 109, 148 L.Ed.2d 66 ( 2 0 0 0 ) . See a l s o 
R o b e r t s v. S t a t e , 627 So. 2d 1114, 1116 ( A l a . C r i m . 
App. 19 9 3 ) . ' ' 

J o h n s o n v. S t a t e , 823 So. 2d 1, 18-19 ( A l a . C r i m . App. 2 0 0 2 ) . 

See a l s o B a k e r v. S t a t e , 683 So 2d 1 ( A l a . C r i m . App. 1 9 9 2 ) ; 

R o b e r t s v. S t a t e , 627 So. 2d 1114, 1116 ( A l a . C r i m . App. 

1 9 9 3 ) . T h i s C o u r t c a n n o t f i n d r e v e r s i b l e e r r o r f r o m a s i l e n t 

r e c o r d . See F r a z i e r v. S t a t e , 758 So. 2d 577 ( A l a . C r i m . App. 

1 9 9 9 ) . 

M o r e o v e r , a s s u m i n g d e f e n s e c o u n s e l ' s a s s e r t i o n s -- t h a t 

t h e S t a t e d i d s t r i k e b l a c k p r o s p e c t i v e j u r o r s who had been on 

an a r s o n c a s e t h e week b e f o r e b u t who f a i l e d t o remove a w h i t e 

p r o s p e c t i v e j u r o r f o r t h e same r e a s o n -- a r e t r u e , we w o u l d 

f i n d no B a t s o n v i o l a t i o n . 

The f o l l o w i n g o c c u r r e d when d e f e n s e c o u n s e l made a B a t s o n 

o b j e c t i o n : 

" [ D e f e n s e c o u n s e l ] : I n a c c o r d a n c e w i t h B a t s o n  
v. K e n t u c k y , 47 6 U.S. 79, t h e S t a t e has u s e d i t s 
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p e r e m p t o r y s t r i k e s i n a manner t o w h i c h a l l b l a c k 
members f r o m t h e v e n i r e were s t r u c k , w h i c h were two 
b l a c k f e m a l e s ; one b e i n g [ E . A . ] , t h e s e c o n d b e i n g 
[ R . B . ] . My c l i e n t i s an A f r i c a n - A m e r i c a n m a l e . 
T h i s i s n o t a j u r y t h a t w o u l d be a s e t o f h i s p e e r s 
s i n c e t h e S t a t e c h o s e t o s t r i k e e v e r y s i n g l e one o f 
t h e A f r i c a n - A m e r i c a n s t h a t were s e a t e d on t h i s j u r y 
p o o l . 

"The C o u r t : [ P r o s e c u t o r ] , c a n you a r t i c u l a t e a 
r a c e - n e u t r a l r e a s o n ? 

" [ P r o s e c u t o r ] : Y e s , s i r , I c a n . Y o u r Honor, 
t h e r e were s i x members o f t h e v e n i r e t h a t s a i d t h e y 
were on an a r s o n c a s e l a s t week. That was a c a s e 
t h a t t h e y f o u n d g u i l t y o f a l e s s e r i n c l u d e d 
m i s demeanor. And I s t r u c k e v e r y s i n g l e one o f t h o s e 
p e r s o n s f r o m t h e j u r y , t h e v e n i r e , some b e i n g w h i t e , 
some b e i n g b l a c k . 

"The C o u r t : What was t h e number o f b l a c k 
j u r o r s ? 

" [ P r o s e c u t o r ] : T h e r e were s i x t o t a l , and t h e 
two b l a c k members o f t h e v e n i r e were on t h a t j u r y . 

"The C o u r t : B o t h o f them? 

" [ P r o s e c u t o r ] : Y e s , s i r . 

"The C o u r t : B a t s o n c h a l l e n g e d e n i e d . L e t ' s 
b r i n g t h e j u r y i n . 

" [ D e f e n s e c o u n s e l ] : J u d g e , may I s e t t h e r e c o r d 
s t r a i g h t ? T h a t ' s an i n c o r r e c t s t a t e m e n t , b e c a u s e 
number 20 i s a w h i t e male [ s i c ] who a l s o i n d i c a t e d , 
[ D . K . ] , t h a t she was on t h a t j u r y and t h a t p e r s o n 
was l e f t on t h i s j u r y v e n i r e . 

" T h i r d , I w o u l d make t h e o b j e c t i o n a g a i n . [E.A.] 
d i d n o t s t a t e t h a t she was on t h e a r s o n , and she i s 
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a b l a c k f e m a l e , a l s o . So, J u d g e , I'm m a k i n g t h a t 
o b j e c t i o n . Those a r e i n c o r r e c t s t a t e m e n t s . 

" [ P r o s e c u t o r ] : J u d g e , f r o m my n o t e s I d i d n o t 
have number 20, b u t I had -- I c a n t e l l you t h e 
numbers t h a t I have t h a t s a i d t h e y were on t h e a r s o n 
c a s e . 

"The C o u r t : C h a l l e n g e d e n i e d . B r i n g t h e j u r y 

i n . " 

(R. 28-30.) 

The Alabama Supreme C o u r t i n Ex p a r t e Brown, 686 So. 2d 

409 ( A l a . 1 9 9 6 ) , h e l d t h a t t h e S t a t e ' s f a i l u r e t o remove a 

w h i t e p r o s p e c t i v e j u r o r s i m i l a r l y s i t u a t e d t o a removed b l a c k 

p r o s p e c t i v e j u r o r b a s e d on a m i s t a k e n b e l i e f t h a t t h e w h i t e 

p r o s p e c t i v e j u r o r was an e n g i n e e r d i d n o t v i o l a t e B a t s o n . As 

t h i s C o u r t s t a t e d i n L e w i s v. S t a t e , 24 So. 2d 480 ( A l a . C r i m . 
App. 2 0 0 6 ) : 

"The p r o s e c u t o r s t a t e d t h a t j u r o r number 57 was 
s t r u c k b e c a u s e he had a p r i o r misdemeanor c o n v i c t i o n 
f o r w r i t i n g a bad c h e c k . However, t h e p r o s e c u t o r 
d i d n o t s t r i k e j u r o r number 16 -- a w h i t e f e m a l e -¬
d e s p i t e t h e f a c t t h a t she a l s o had a p r i o r 
m isdemeanor c o n v i c t i o n f o r w r i t i n g a bad c h e c k . 
Thus, we must c o n s i d e r w h e t h e r t h e p r o s e c u t o r 
engaged i n d i s p a r a t e t r e a t m e n t o f t h e s e two 
v e n i r e m e m b e r s . As p r e v i o u s l y n o t e d , s t r i k i n g a 
p r o s p e c t i v e j u r o r b a s e d upon a p r i o r c o n v i c t i o n o r 
p r e v i o u s c r i m i n a l h i s t o r y i s a r a c e - n e u t r a l r e a s o n . 
However, t h i s C o u r t has made i t c l e a r t h a t t h e 
f a i l u r e t o s t r i k e b o t h w h i t e and A f r i c a n - A m e r i c a n 
v e n i r e m e m b e r s b e c a u s e o f p r i o r c r i m i n a l r e c o r d s 
c o n s t i t u t e s e v i d e n c e o f d i s p a r a t e t r e a t m e n t . See 
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Y a n c e y v. S t a t e , 813 So. 2d a t 7; P o w e l l v. S t a t e , 
548 So. 2d 590 ( A l a . C r i m . App. 1 988 ), a f f ' d , 548 
So. 2d 605 ( A l a . 1 9 8 9 ) . 

"Here, t h e p r o s e c u t o r e x p l a i n e d t h a t he f a i l e d 
t o s t r i k e j u r o r number 16 b e c a u s e he was unaware o f 
h e r p r e v i o u s misdemeanor c o n v i c t i o n . Had he known o f 
j u r o r number 16's c r i m i n a l r e c o r d , t h e p r o s e c u t o r 
s t a t e d , he w o u l d have s t r i c k e n h e r as w e l l . The 
A labama Supreme C o u r t d i s c u s s e d a s i m i l a r s i t u a t i o n 
i n Ex p a r t e Brown, 686 So. 2d 409, 420 ( A l a . 1 9 9 6 ) , 
c e r t . d e n i e d , 520 U.S. 1199, 117 S.Ct. 1558, 137 
L.Ed.2d 705 ( 1 9 9 7 ) . The c o u r t n o t e d : 

"'A p r o s e c u t o r c a n s t r i k e b a s e d on a 
m i s t a k e n b e l i e f , see T a y l o r v. S t a t e , 666 
So. 2d 36, 42 ( A l a . C r . App. 1 9 9 4 ) ; 
t h e r e f o r e , i t i s l o g i c a l t h a t a p r o s e c u t o r 
may a l s o d e c i d e , b a s e d on a m i s t a k e n 
b e l i e f , n o t t o s t r i k e a v e n i r e m e m b e r . 
B e c a u s e t h e d i s c r e p a n c y i n t h e way t h e s e 
two j u r o r s were t r e a t e d was a d e q u a t e l y 
e x p l a i n e d , we c o n c l u d e t h a t t h e s t r i k e o f 
J u r o r 19 was r a c e - n e u t r a l . ' 

" A c c o r d F l e t c h e r v. S t a t e , 703 So. 2d 432, 436 ( A l a . 
C r i m . App. 1 9 9 7 ) ; c f . M c N a i r v. C a m p b e l l , 416 F.3d 
1291, 1311 ( 1 1 t h C i r . 2 0 0 5 ) , c e r t . d e n i e d sub nom., 
M c N a i r v. A l l e n , 547 U.S. 1073, 126 S.Ct. 1828, 164 
L.Ed.2d 522 (2006) ( ' A l t h o u g h t h e p r o s e c u t o r ' s 
r e a s o n f o r s t r i k i n g M c A l l i s t e r was b a s e d on a b e l i e f 
t h a t u l t i m a t e l y p r o v e d i n c o r r e c t , t h i s does n o t 
e s t a b l i s h by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e 
s t a t e c o u r t ' s f i n d i n g o f f a c t was e r r o n e o u s . ' ) . 

"The t r i a l c o u r t f o u n d c r e d i b l e t h e p r o s e c u t o r ' s 
a s s e r t i o n t h a t he had r e l i e d on a j u r y - i n f o r m a t i o n 
s h e e t t h a t d i d n o t r e f l e c t j u r o r number 16's 
b a d - c h e c k c o n v i c t i o n . ( S t a t e ' s E x h i b i t 3, Supp. C. 
31.) I n l i g h t o f t h e f a c t t h a t a number o f 
c o n v i c t i o n s f r o m H o u s t o n C o u n t y have been r e v e r s e d 
as a r e s u l t o f B a t s o n v i o l a t i o n s , t h e t r i a l c o u r t 
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was c e r t a i n l y aware o f t h e p o t e n t i a l f o r abuse and, 
f u r t h e r , was i n t h e b e s t p o s i t i o n t o w e i g h t h e 
c r e d i b i l i t y o f t h e p r o s e c u t o r ' s a s s e r t i o n t h a t he 
was unaware o f j u r o r number 16's b a d - c h e c k 
c o n v i c t i o n . S t a t e ' s E x h i b i t 3 c e r t a i n l y l e n d s 
c r e d e n c e t o t h e t r i a l c o u r t ' s f i n d i n g . A d d i t i o n a l l y , 
t h e S t a t e a r g u e s , and t h e r e c o r d i n d i c a t e s , t h a t t h e 
p r o s e c u t o r a l s o s t r u c k p r o s p e c t i v e j u r o r W.C., a 
w h i t e f e m a l e , who, l i k e j u r o r number 57, had a 
b a d - c h e c k c o n v i c t i o n . T h i s a l s o s u g g e s t s t h a t t h e 
p r o s e c u t o r s t r u c k p r o s p e c t i v e w h i t e j u r o r s b a s e d on 
misdemeanor b a d - c h e c k c o n v i c t i o n s and t h a t he f a i l e d 
t o s t r i k e j u r o r number 16 b e c a u s e he was unaware o f 
t h e f u l l e x t e n t o f h e r c r i m i n a l h i s t o r y . " 

24 So. 3d a t 501-02. 

I n t h i s c a s e , t h e c i r c u i t c o u r t b e l i e d t h a t t h e 

p r o s e c u t o r ' s f a i l u r e t o remove t h e w h i t e p r o s p e c t i v e j u r o r was 

b a s e d on a m i s t a k e n b e l i e f . We a f f o r d t h a t r u l i n g g r e a t 

d e f e r e n c e b e c a u s e t h e c i r c u i t c o u r t knew t h e p r o s e c u t o r and 

was a b l e t o d i r e c t l y a c c e s s t h e p r o s e c u t o r ' s demeanor when 

r e s p o n d i n g t o W e l c h ' s a s s e r t i o n s o f b i a s . See H e r n a n d e z v.  

New Y o r k , 500 U.S. 352, 365 ( 1 9 9 1 ) . T h e r e i s no r e a s o n t o go 

b e h i n d t h e c i r c u i t c o u r t ' s r u l i n g i n t h i s c a s e . W e l c h i s due 

no r e l i e f on t h i s c l a i m . 

F o r t h e f o r e g o i n g r e a s o n s , W e l c h ' s c o n v i c t i o n f o r a s s a u l t 

i n t h e s e c o n d d e g r e e i s due t o be, and i s h e r e b y , a f f i r m e d . 

AFFIRMED. 

W i s e , P . J . , and Windom and K e l l u m , J J . , c o n c u r . M a i n , 

J . , d i s s e n t s , w i t h o p i n i o n , w h i c h W e l c h , J . , j o i n s . 
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MAIN, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t f r o m t h e p e r c u r i a m o p i n i o n 

a f f i r m i n g E d s e l W e l c h ' s c o n v i c t i o n a n d s e n t e n c e . R a t h e r t h a n 

a f f i r m , I w o u l d remand t h e c a s e f o r t h e t r i a l c o u r t t o c o n d u c t 

f u r t h e r p r o c e e d i n g s on W e l c h ' s B a t s o n v. K e n t u c k y , 476 U.S. 79 

( 1 9 8 6 ) , c l a i m . 

I n i t i a l l y , I a g r e e w i t h t h e m a j o r i t y t h a t W e l c h f a i l e d t o 

p r o v i d e a c o m p l e t e r e c o r d on a p p e a l . A l t h o u g h t h e v o i r d i r e 

e x a m i n a t i o n o f t h e p o t e n t i a l j u r o r s a n d t h e a c t u a l s t r i k i n g o f 

t h e j u r y was t r a n s c r i b e d a n d i n c l u d e d i n t h e r e c o r d on a p p e a l , 

t h e r e c o r d does n o t c o n t a i n t h e m a s t e r j u r y l i s t , a n d t h e 

s t r i k e s were a r t i c u l a t e d by number, r a t h e r t h a n b y t h e j u r o r ' s 

names. As t h e m a j o r i t y c o r r e c t l y n o t e s , t h i s C o u r t w i l l n o t 

presume o r f i n d r e v e r s i b l e e r r o r f r o m a s i l e n t r e c o r d . See  

F r a z i e r v. S t a t e , 758 So. 2d 577 ( A l a . C r i m . App. 1 9 9 9 ) . 

However, b a s e d on my r e v i e w o f t h e r e c o r d , I do n o t a g r e e 

w i t h t h e m a j o r i t y ' s c h a r a c t e r i z a t i o n o f t h e r e c o r d b e f o r e t h i s 

C o u r t as " s i l e n t " so as t o a p p l y t h e above d o c t r i n e t o t h e 

B a t s o n i s s u e b e f o r e u s . Y e s , W e l c h f a i l e d t o p r o v i d e a 

c o m p l e t e r e c o r d on a p p e a l . E v e n s o , I b e l i e v e t h a t t h e r e c o r d 

b e f o r e t h i s C o u r t i s s u f f i c i e n t t o a l l o w t h i s C o u r t t o r u l e on 

t h e i s s u e . The t r a n s c r i p t o f t h e v o i r d i r e p r o c e e d i n g s 
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i n d i c a t e s t h e i n d i v i d u a l names o f t h e 30 p r o s p e c t i v e j u r o r s 

a n d i n d i c a t e s t h a t 1 i n d i v i d u a l was a b s e n t . T h u s , 29 

p r o s p e c t i v e j u r o r s were p r e s e n t f o r v o i r d i r e e x a m i n a t i o n . 

The S t a t e h a d n i n e s t r i k e s , w i t h t h e l a s t s t r i k e s e r v i n g as 

t h e a l t e r n a t e , a n d W e l c h h a d e i g h t s t r i k e s . The S t a t e u s e d 

two o f i t s s t r i k e s t o s t r i k e t h e o n l y two A f r i c a n - A m e r i c a n 

v e n i r e m e m b e r s , who were b o t h f e m a l e , l e a v i n g no A f r i c a n -

A m e r i c a n s on W e l c h ' s j u r y . D u r i n g j u r y s e l e c t i o n , W e l c h ' s 

c o u n s e l made i t s B a t s o n m o t i o n and t h e f o l l o w i n g e x c h a n g e 

o c c u r r e d : 

"[DEFENSE COUNSEL]: I n a c c o r d a n c e w i t h B a t s o n  
v. K e n t u c k y , 476 U.S. 79 [ ( 1 9 8 6 ) ] , t h e S t a t e has 
u s e d i t s p e r e m p t o r y s t r i k e s i n a manner t o w h i c h a l l 
b l a c k members f r o m t h e v e n i r e were s t r u c k , w h i c h 
were two b l a c k f e m a l e s ; one b e i n g [ E . A . ] , t h e s e c o n d 
b e i n g [ R . B . ] . My c l i e n t i s an A f r i c a n - A m e r i c a n 
m a l e . T h i s i s n o t a j u r y t h a t w o u l d be a s e t o f h i s 
p e e r s s i n c e t h e S t a t e c h o o s e t o s t r i k e e v e r y s i n g l e 
one o f t h e A f r i c a n - A m e r i c a n s t h a t were s e a t e d on 
t h i s j u r y p o o l . 

"THE COURT: [ P r o s e c u t o r ] , c a n you a r t i c u l a t e a 
r a c e - n e u t r a l r e a s o n ? 

s i r , I c a n . Y o u r H o n o r , 
t h e v e n i r e t h a t s a i d t h e y 

,-1- ^ ^ ^ ^ 1 ^ mi-.-,4- _ ^ ^ ^ ^ 

"[PROSECUTOR]: Y e s , 
t h e r e were s i x members o f 
were on an a r s o n c a s e l a s t week. T h a t was a c a s e 
t h a t t h e y f o u n d g u i l t y o f a l e s s e r i n c l u d e d 
m i s d e m e a n o r . A n d I s t r u c k e v e r y s i n g l e one o f t h o s e 
p e r s o n s f r o m t h e j u r y , t h e v e n i r e , some b e i n g w h i t e , 
some b e i n g b l a c k . 
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"THE COURT: What was t h e number o f b l a c k 
j u r o r s ? 

"[PROSECUTOR]: T h e r e were s i x t o t a l , and t h e 
two b l a c k members o f t h e v e n i r e were on t h a t j u r y . 

"THE COURT: B o t h o f them? 

"[PROSECUTOR]: Y e s , s i r . 

"THE COURT: B a t s o n c h a l l e n g e d e n i e d . L e t ' s 
b r i n g t h e j u r y i n . 

"[DEFENSE COUNSEL] : J u d g e , may I s e t t h e r e c o r d 
s t r a i g h t ? T h a t ' s an i n c o r r e c t s t a t e m e n t , b e c a u s e 
number 20 i s a w h i t e male [ s i c ] who a l s o i n d i c a t e d , 
[ D . K . ] , t h a t she was on t h a t j u r y and t h a t p e r s o n 
was l e f t on t h i s j u r y v e n i r e . 

" T h i r d , I w o u l d make t h e o b j e c t i o n a g a i n . [E.A.] 
d i d n o t s t a t e t h a t she was on t h e a r s o n , a n d she i s 
a b l a c k f e m a l e , a l s o . So, J u d g e , I'm m a k i n g t h a t 
o b j e c t i o n . Those a r e i n c o r r e c t s t a t e m e n t s . a r e 

I d i d "[PROSECUTOR]: J u d g e , f r o m my n o t e s I d i d n o t 
have number 20, b u t I h a d -- I c a n t e l l you t h e 
numbers t h a t I have t h a t s a i d t h e y were on t h e a r s o n 
c a s e . 

"THE COURT: C h a l l e n g e d e n i e d . B r i n g t h e j u r y 
i n . 

"[DEFENSE COUNSEL]: J u d g e , we p r e s e r v e o u r 
o b j e c t i o n s . " 

(R. 28-30.) 

B a s e d on t h e r e c o r d b e f o r e t h i s C o u r t , i t i s u n d i s p u t e d 

b y t h e S t a t e , a n d seems c l e a r f r o m t h e f a c e o f t h e r e c o r d , 

t h a t t h e r e were o n l y two A f r i c a n - A m e r i c a n v e n i r e m e m b e r s and 
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t h a t t h e S t a t e s t r u c k b o t h o f t h o s e v e n i r e m e m b e r s . I t a l s o 

seems c l e a r f r o m t h e f a c e o f t h e r e c o r d , a n d i s u n d i s p u t e d by 

t h e S t a t e , t h a t a w h i t e v e n i r e m e m b e r s e r v e d on t h e j u r y who 

f i t t h e c r i t e r i a o f f e r e d by t h e S t a t e as t h e b a s i s f o r 

s t r i k i n g t h e two A f r i c a n - A m e r i c a n v e n i r e m e m b e r s . T h e r e f o r e , 

I b e l i e v e t h a t t h e r e c o r d b e f o r e t h i s C o u r t i s s u f f i c i e n t t o 

w a r r a n t f u r t h e r r e v i e w o f t h e i s s u e . 

The m a j o r i t y f u r t h e r p r o v i d e s , as an a l t e r n a t i v e h o l d i n g : 

"The A l a b a m a Supreme C o u r t i n Ex p a r t e Brown, 
686 So. 2d 409 ( A l a . 1 9 9 6 ) , r e c o g n i z e d t h a t t h e 
S t a t e ' s f a i l u r e t o remove a w h i t e p r o s p e c t i v e j u r o r 
s i m i l a r l y s i t u a t e d t o a removed b l a c k p r o s p e c t i v e 
j u r o r b a s e d on t h e p r o s e c u t o r ' s m i s t a k e n b e l i e f t h a t 
t h e w h i t e p r o s p e c t i v e j u r o r was an e n g i n e e r does n o t 
v i o l a t e B a t s o n . As t h i s C o u r t s t a t e d i n L e w i s v. 
S t a t e , 24 So. 3d 480 ( A l a . C r i m . App. 2 0 0 6 ) : 

"The p r o s e c u t o r s t a t e d t h a t j u r o r number 57 was 
s t r u c k b e c a u s e he h a d a p r i o r m isdemeanor c o n v i c t i o n 
f o r w r i t i n g a b a d c h e c k . However, t h e p r o s e c u t o r 
d i d n o t s t r i k e j u r o r number 16 -- a w h i t e f e m a l e -¬
d e s p i t e t h e f a c t t h a t she a l s o h a d a p r i o r 
m i s d e m e a n o r c o n v i c t i o n f o r w r i t i n g a b a d c h e c k . 
Thus, we must c o n s i d e r w h e t h e r t h e p r o s e c u t o r 
e n g a g e d i n d i s p a r a t e t r e a t m e n t o f t h e s e two 
v e n i r e m e m b e r s . As p r e v i o u s l y n o t e d , s t r i k i n g a 
p r o s p e c t i v e j u r o r b a s e d upon a p r i o r c o n v i c t i o n o r 
p r e v i o u s c r i m i n a l h i s t o r y i s a r a c e - n e u t r a l r e a s o n . 
However, t h i s C o u r t has made i t c l e a r t h a t t h e 
f a i l u r e t o s t r i k e b o t h w h i t e a n d A f r i c a n - A m e r i c a n 
v e n i r e m e m b e r s b e c a u s e o f p r i o r c r i m i n a l r e c o r d s 
c o n s t i t u t e s e v i d e n c e o f d i s p a r a t e t r e a t m e n t . See 
Y a n c e y v. S t a t e , 813 So. 2d a t 7; P o w e l l v. S t a t e , 
548 So. 2d 590 ( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 548 
So. 2d 605 ( A l a . 1 9 8 9 ) . 
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"H e r e , t h e p r o s e c u t o r e x p l a i n e d t h a t he f a i l e d 
t o s t r i k e j u r o r number 16 b e c a u s e he was unaware o f 
h e r p r e v i o u s misdemeanor c o n v i c t i o n . Had he known o f 
j u r o r number 16's c r i m i n a l r e c o r d , t h e p r o s e c u t o r 
s t a t e d , he w o u l d h a v e s t r i c k e n h e r as w e l l . The 
A l a b a m a Supreme C o u r t d i s c u s s e d a s i m i l a r s i t u a t i o n 
i n Ex p a r t e Brown, 686 So. 2d 409, 420 ( A l a . 1 9 9 6 ) , 
c e r t . d e n i e d , 520 U.S. 1199, 117 S.Ct. 1558, 137 
L .Ed.2d 705 ( 1 9 9 7 ) . The c o u r t n o t e d : 

"'A p r o s e c u t o r c a n s t r i k e b a s e d on a 
m i s t a k e n b e l i e f , see T a y l o r v. S t a t e , 666 
So. 2d 36, 42 ( A l a . C r . App. 1 9 9 4 ) ; 
t h e r e f o r e , i t i s l o g i c a l t h a t a p r o s e c u t o r 
may a l s o d e c i d e , b a s e d on a m i s t a k e n 
b e l i e f , n o t t o s t r i k e a v e n i r e m e m b e r . 
B e c a u s e t h e d i s c r e p a n c y i n t h e way t h e s e 
two j u r o r s were t r e a t e d was a d e q u a t e l y 
e x p l a i n e d , we c o n c l u d e t h a t t h e s t r i k e o f 
J u r o r 19 was r a c e - n e u t r a l . ' 

" A c c o r d F l e t c h e r v. S t a t e , 703 So. 2d 432, 436 ( A l a . 
C r i m . App. 1 9 9 7 ) ; c f . M c N a i r v. C a m p b e l l , 416 F.3d 
1291, 1311 ( 1 1 t h C i r . 2 0 0 5 ) , c e r t . d e n i e d sub nom., 
M c N a i r v. A l l e n , 547 U.S. 1073, 126 S.Ct. 1828, 164 
L.Ed.2d 522 (2006) ( ' A l t h o u g h t h e p r o s e c u t o r ' s 
r e a s o n f o r s t r i k i n g M c A l l i s t e r was b a s e d on a b e l i e f 
t h a t u l t i m a t e l y p r o v e d i n c o r r e c t , t h i s does n o t 
e s t a b l i s h b y c l e a r a n d c o n v i n c i n g e v i d e n c e t h a t t h e 
s t a t e c o u r t ' s f i n d i n g o f f a c t was e r r o n e o u s . ' ) . 

"The t r i a l c o u r t f o u n d c r e d i b l e t h e p r o s e c u t o r ' s 
a s s e r t i o n t h a t he h a d r e l i e d on a j u r y - i n f o r m a t i o n 
s h e e t t h a t d i d n o t r e f l e c t j u r o r number 16's 
b a d - c h e c k c o n v i c t i o n . ( S t a t e ' s E x h i b i t 3, Supp. C. 
31.) I n l i g h t o f t h e f a c t t h a t a number o f 
c o n v i c t i o n s f r o m H o u s t o n C o u n t y have been r e v e r s e d 
as a r e s u l t o f B a t s o n v i o l a t i o n s , t h e t r i a l c o u r t 
was c e r t a i n l y aware o f t h e p o t e n t i a l f o r abuse and, 
f u r t h e r , was i n t h e b e s t p o s i t i o n t o w e i g h t h e 
c r e d i b i l i t y o f t h e p r o s e c u t o r ' s a s s e r t i o n t h a t he 
was unaware o f j u r o r number 16's b a d - c h e c k 
c o n v i c t i o n . S t a t e ' s E x h i b i t 3 c e r t a i n l y l e n d s 
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c r e d e n c e t o t h e t r i a l c o u r t ' s f i n d i n g . A d d i t i o n a l l y , 
t h e S t a t e a r g u e s , a n d t h e r e c o r d i n d i c a t e s , t h a t t h e 
p r o s e c u t o r a l s o s t r u c k p r o s p e c t i v e j u r o r W.C., a 
w h i t e f e m a l e , who, l i k e j u r o r number 57, h a d a 
b a d - c h e c k c o n v i c t i o n . T h i s a l s o s u g g e s t s t h a t t h e 
p r o s e c u t o r s t r u c k p r o s p e c t i v e w h i t e j u r o r s b a s e d on 
m isdemeanor b a d - c h e c k c o n v i c t i o n s a n d t h a t he f a i l e d 
t o s t r i k e j u r o r number 16 b e c a u s e he was unaware o f 
t h e f u l l e x t e n t o f h e r c r i m i n a l h i s t o r y . " 

"24 So. 3d a t 501-02. 

" I n t h i s c a s e , t h e c i r c u i t c o u r t b e l i e v e d t h a t 
t h e S t a t e ' s f a i l u r e t o remove t h e w h i t e p r o s p e c t i v e 
j u r o r was b a s e d on t h e p r o s e c u t o r ' s m i s t a k e n b e l i e f . 
We a f f o r d t h a t r u l i n g g r e a t d e f e r e n c e b e c a u s e t h e 
c i r c u i t c o u r t knew t h e p r o s e c u t o r a n d was a b l e t o 
d i r e c t l y a c c e s s t h e p r o s e c u t o r ' s demeanor when 
r e s p o n d i n g t o W e l c h ' s a s s e r t i o n s o f b i a s . See  
H e r n a n d e z v. New Y o r k , 500 U.S. 352, 365 ( 1 9 9 1 ) . 
T h e r e i s no r e a s o n t o go b e h i n d t h e c i r c u i t c o u r t ' s 
r u l i n g i n t h i s c a s e . A c c o r d i n g l y , W e l c h i s due no 
r e l i e f on t h i s c l a i m . " 

W e l c h v. S t a t e , [Ms. CR-09-0770, Nov. 5, 2010] So. 3d , 

( A l a . C r i m . App. 2 0 1 0 ) . 

I a g r e e t h a t , f o r t h e r e a s o n s e x p l a i n e d i n Ex p a r t e 

Brown, 686 So. 2d 409 ( A l a . 1 9 9 6 ) , an d L e w i s v. S t a t e , 24 So. 

3d 480 ( A l a . C r i m . App. 2 0 0 6 ) , t h e S t a t e ' s f a i l u r e t o remove 

a p r o s p e c t i v e j u r o r b a s e d on t h e p r o s e c u t o r ' s m i s t a k e n b e l i e f 

d oes n o t v i o l a t e B a t s o n . However, I do n o t a g r e e w i t h t h e 

m a j o r i t y t h a t , b a s e d on t h e r e c o r d b e f o r e t h i s C o u r t , t h i s 

C o u r t can make a d e t e r m i n a t i o n as t o t h e p r o p r i e t y o f 

a f f i r m i n g t h e c i r c u i t c o u r t ' s r u l i n g on t h i s b a s i s . 
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H e r e , as t h e a b o v e - q u o t e d e x c e r p t f r o m t h e r e c o r d 

i n d i c a t e s , t h e p r o s e c u t o r o f f e r e d r a c e - n e u t r a l r e a s o n s f o r t h e 

s t r i k e , i . e . , t h a t t h e p r o s e c u t i o n h a d s t r u c k a l l p r o s p e c t i v e 

j u r o r s who h a d s e r v e d on a j u r y t h e p r e v i o u s week, i n c l u d i n g 

b o t h o f t h e b l a c k v e n i r e m e m b e r s . D e f e n s e c o u n s e l a r g u e d t h a t 

t h e p r o s e c u t o r ' s s t a t e d r e a s o n was f a c t u a l l y i n c o r r e c t . 2 The 

p r o s e c u t o r t h e n began t o o f f e r a r e s p o n s e t o d e f e n s e c o u n s e l ' s 

a s s e r t i o n s , s t a t i n g : " J u d g e , f r o m my n o t e s I d i d n o t have 

number 20, b u t I h a d -- I c a n t e l l you t h e numbers t h a t I have 

t h a t s a i d t h e y were on t h e a r s o n c a s e . " (R. 30.) The t r i a l 

c o u r t s i m p l y r e s p o n d e d t h a t t h e c h a l l e n g e was d e n i e d and 

c a l l e d f o r t h e j u r y t o be b r o u g h t b a c k i n . 

B a s e d on t h e r e c o r d p r e s e n t l y b e f o r e t h i s C o u r t , I c a n n o t 

s a y t h a t t h e j u d g m e n t o f t h e t r i a l c o u r t i s due t o be 

r e v e r s e d . The S t a t e d i d b e g i n t o a r t i c u l a t e a r e a s o n t h a t has 

b een h e l d i n p r e v i o u s c a s e s t o be r a c e - n e u t r a l , i . e . , t h a t t h e 

p r o s e c u t o r b a s e d t h e s t r i k e s o r f a i l e d t o s t r i k e as t h e r e s u l t 

o f a m i s t a k e n b e l i e f . The m a j o r i t y may i n d e e d be c o r r e c t i n 

i t s c o n c l u s i o n t h a t t h e t r i a l c o u r t b e l i e v e d t h a t t h e 

2 D e f e n s e c o u n s e l ' s argument i s s u p p o r t e d b y t h e 
v e n i r e m e m b e r s ' r e s p o n s e s d u r i n g v o i r d i r e , w h i c h a r e c o n t a i n e d 
i n t h e r e c o r d a n d was n o t r e f u t e d by t h e S t a t e a t t r i a l o r on 
a p p e a l . 
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c o m p l a i n e d - o f s t r i k e s o r l a c k t h e r e o f was b a s e d on t h e 

p r o s e c u t o r ' s m i s t a k e n b e l i e f . However, I do n o t b e l i e v e t h a t 

we a r e i n a p o s i t i o n t o r e a c h t h a t c o n c l u s i o n a t t h i s t i m e . 

R a t h e r , I b e l i e v e t h a t t h e S t a t e s h o u l d be g i v e n an 

o p p o r t u n i t y t o f i n i s h a r t i c u l a t i n g t h e e x p l a n a t i o n i t began t o 

g i v e r e g a r d i n g i t s n o t e s a b o u t w h i c h j u r o r s had s e r v e d on t h e 

p r e v i o u s j u r y . 3 Then t h e d e f e n s e s h o u l d be g i v e n an 

o p p o r t u n i t y t o a t t e m p t t o o f f e r e v i d e n c e i n d i c a t i n g t h a t t h e 

S t a t e ' s r e a s o n s a r e a sham o r a p r e t e x t . A t t h a t p o i n t , t h e 

t r i a l c o u r t s h o u l d r u l e on t h e B a t s o n m o t i o n . Then t h i s C o u r t 

w i l l have an a d e q u a t e r e c o r d t o a d d r e s s t h e c l a i m on a p p e a l . 

U n t i l t h e n , I b e l i e v e t h a t , b a s e d on t h e r e c o r d p r e s e n t l y 

b e f o r e t h i s C o u r t , t h a t t h e m a j o r i t y ' s d e c i s i o n t o a f f i r m 

W e l c h ' s c o n v i c t i o n i s p r e m a t u r e . F o r t h e s e r e a s o n s , I 

r e s p e c t f u l l y d i s s e n t . 

W e l c h , J . , c o n c u r s . 

3 B e c a u s e o f t h e t i m i n g o f t h e t r i a l c o u r t ' s o v e r r u l i n g o f 
d e f e n s e c o u n s e l ' s B a t s o n c h a l l e n g e , I do n o t b e l i e v e t h a t a 
remand w o u l d g i v e t h e S t a t e a s e c o n d c h a n c e t o do what i t 
s h o u l d have a l r e a d y done. T h i s w o u l d n o t be t h e p r o v e r b i a l 
s e c o n d b i t e a t t h e a p p l e , r a t h e r , i t w o u l d m e r e l y a l l o w t h e 
S t a t e t o f i n i s h t a k i n g t h e f i r s t b i t e . 
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