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C a r l D o n n e l l Moore was c o n v i c t e d o f t r a f f i c k i n g i n a 

c o n t r o l l e d s u b s t a n c e , a v i o l a t i o n o f § 1 3 A - 1 2 - 2 3 1 ( 2 ) , A l a . 

Code 1975, and was c o n v i c t e d o f d i s t r i b u t i n g a c o n t r o l l e d 

s u b s t a n c e , h a v i n g s o l d a c o n t r o l l e d s u b s t a n c e w i t h i n a t h r e e -
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m i l e r a d i u s o f a s c h o o l and a h o u s i n g p r o j e c t , v i o l a t i o n s o f 

§§ 13A-12-211, 13A-12-250, and 13A-12-270, A l a . Code 1975. 

However, a f t e r remand b y t h i s C o u r t , t h e t r i a l c o u r t s e t a s i d e 

Moore's t r a f f i c k i n g c o n v i c t i o n . F o r Moore's c o n v i c t i o n b a s e d 

on t h e s a l e o f a c o n t r o l l e d s u b s t a n c e w i t h i n a t h r e e - m i l e 

r a d i u s o f a s c h o o l and h o u s i n g p r o j e c t , t h e t r i a l c o u r t 

s e n t e n c e d Moore t o 3 0 y e a r s ' i m p r i s o n m e n t . The t r i a l c o u r t 

o r d e r e d Moore t o p a y an a s s e s s m e n t o f $ 2 , 0 0 0 i n a c c o r d a n c e 

w i t h t h e Drug Demand R e d u c t i o n A c t , an a s s e s s m e n t o f $ 1 0 0 t o 

t h e F o r e n s i c T r u s t F u n d, and an a s s e s s m e n t o f $ 5 0 t o t h e C r i m e 

V i c t i m s C o m p e n s a t i o n F und. Moore f i l e d an u n t i m e l y m o t i o n f o r 

a new t r i a l w i t h t h i s C o u r t . T h i s a p p e a l f o l l o w e d . 

The r e c o r d r e f l e c t s t h a t Moore was r e p r e s e n t e d a t t r i a l 

b y M i c h a e l J . U p t o n , and t h a t , on O c t o b e r 6, 2009, a t 

s e n t e n c i n g , Moore f i l e d h i s o r a l n o t i c e o f a p p e a l . On t h a t 

d a t e , t h e t r i a l c o u r t a l l o w e d U p t o n t o w i t h d r a w as c o u n s e l and 

a p p o i n t e d James E. G e n t r y t o s e r v e as Moore's c o u n s e l on 

a p p e a l . On November 18, 2009, t h e c o u r t r e p o r t e r f i l e d a 

n o t i c e w i t h t h e t r i a l c o u r t t h a t she w o u l d be u n a b l e t o 

p r o d u c e a t r a n s c r i p t o f Moore's t r i a l b e c a u s e t h e e l e c t r o n i c 

f i l e c o n t a i n i n g t h e t r i a l t r a n s c r i p t was c o r r u p t e d . A l t h o u g h 
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t h e r e c o r d does c o n t a i n a t r a n s c r i p t o f Moore's s e n t e n c i n g 

p r o c e e d i n g and c o p i e s o f m o t i o n s and p a p e r f i l i n g s w i t h t h e 

t r i a l c o u r t , t h e r e c o r d does n o t c o n t a i n a t r a n s c r i p t o f t h e 

t r i a l p r o c e e d i n g s . 

On December 15, 2009, t h e t r i a l c o u r t c o n d u c t e d a h e a r i n g 

on t h i s m a t t e r w i t h U p t o n and G e n t r y and a p p o i n t e d U p t o n t o 

s e r v e as Moore's a p p e l l a t e c o u n s e l i n a d d i t i o n t o G e n t r y ; 

h o w e v e r, o n l y G e n t r y s i g n e d as c o u n s e l o f r e c o r d i n Moore's 

b r i e f on a p p e a l w i t h t h i s C o u r t . F u r t h e r , o n l y G e n t r y 

r e q u e s t s a t t o r n e y f e e s f o r s e r v i n g as a p p e l l a t e c o u n s e l . 

On J a n u a r y 15, 2010, Moore f i l e d an u n t i m e l y m o t i o n f o r 

a new t r i a l w i t h t h i s C o u r t , i n w h i c h he a r g u e d t h a t he i s 

e n t i t l e d t o a new t r i a l b e c a u s e t h e c o u r t r e p o r t e r ' s 

s t e n o g r a p h m a c h i n e m a l f u n c t i o n e d and a t r i a l t r a n s c r i p t w o u l d 

n o t be a v a i l a b l e f o r a p p e a l . On F e b r u a r y 16, 2010, t h i s C o u r t 

remanded t h e c a s e and o r d e r e d t h a t t h e t r i a l c o u r t c o m p l y w i t h 

R u l e 1 0 ( d ) , A l a . R. App. P., and p r e p a r e a s t a t e m e n t o f t h e 

e v i d e n c e p r e s e n t e d a t t r i a l . 

On J u l y 12, 2010, t h e t r i a l c o u r t s u b m i t t e d t h e f o l l o w i n g 

o r d e r on r e t u r n t o r e m a n d : 

"The C o u r t has c o n d u c t e d s e v e r a l h e a r i n g s i n an 
e f f o r t t o o b t a i n an a g r e e d s t a t e m e n t as t h e r e c o r d 
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on A p p e a l p u r s u a n t t o R u l e 10(e) o f t h e Alabama 
R u l e s o f A p p e l l a t e P r o c e d u r e . As n o t e d b y t h e 
s u b m i s s i o n s o f t h e p a r t i e s , an a g r e e d s t a t e m e n t 
c o u l d n o t be a c h i e v e d . C o n s e q u e n t l y , t h e C o u r t 
makes t h i s r e t u r n on remand t o t h e A l abama C o u r t o f 
C r i m i n a l A p p e a l s as f o l l o w s : 

a " 1 . [ M o o r e ] was c o n v i c t e d o f S a l e o f 
C o n t r o l l e d S u b s t a n c e w i t h i n a 3 m i l e r a d i u s 
o f a s c h o o l and w i t h i n a 3 m i l e r a d i u s o f 
a p u b l i c h o u s i n g p r o j e c t u n d e r Count I I I o f 
t h e I n d i c t m e n t 

" 2 . A f t e r r e v i e w i n g t h e ( 1 ) S t a t e ' s 
S u b m i s s i o n o f P r o p o s e d R e c o n s t r u c t i o n o f 
T r a n s c r i p t w h i c h was f i l e d b y t h e S t a t e on 
A p r i l 6, 2010, and i s a t t a c h e d t o t h i s 
o r d e r , ( 2 ) t h e D e f e n s e C o u n s e l ' s 
S u m m a r y / r e c o n s t r u c t i o n o f t h e a v a i l a b l e 
t r i a l t r a n s c r i p t and [ M o o r e ' s ] o b j e c t i o n 
f i l e d on M a r c h 12, 2010, and r e a f f i r m e d on 
May 27, 2010, w h i c h a r e a t t a c h e d t o t h i s 
o r d e r , ( 3 ) t h e e x h i b i t s a d m i t t e d i n t o 
e v i d e n c e w h i c h c o n s i s t e d o f 16 e x h i b i t s 
i n c l u d i n g p h o t o g r a p h s , a s c a l e , f i n g e r 
p r i n t r e p o r t , a u d i o c a s s e t t e and v i d e o 
c a s s e t t e , ( 4 ) t h e l i m i t e d n o t e s w h i c h t h e 
C o u r t c o u l d l o c a t e a f t e r a l e n g t h y s e a r c h , 
( 5 ) t h i s C o u r t ' s r e c o l l e c t i o n o f t h e t r i a l 
t e s t i m o n y and ( 6 ) t h e C o u r t f i l e , t h e C o u r t 
a d o p t s t h e S t a t e ' s s u b m i s s i o n o f p r o p o s e d 
R e c o n s t r u c t i o n o f T r a n s c r i p t w h i c h i s 
a t t a c h e d t o t h i s o r d e r as t h e R e c o r d on 
A p p e a l w i t h t h e f o l l o w i n g a d d i t i o n s : 

" a . The C o u r t i n s t r u c t e d 
t h e J u r y t h a t t h e c r i m e o f 
P o s s e s s i o n o f C o n t r o l l e d 
S u b s t a n c e can be j o i n t l y 
c o m m i t t e d and g u i l t o f an a c c u s e d 
does n o t depend on o w n e r s h i p o f 
t h e c o n t r o l l e d s u b s t a n c e . 
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"b. The d e f e n s e n o t e d i n 
i t s S u m m a r y / R e c o n s t r u c t i o n o f t h e 
u n a v a i l a b l e T r i a l T r a n s c r i p t 
c o n c e r n i n g J u r y I n s t r u c t i o n t h a t 
t h i s C o u r t i n s t r u c t e d t h e J u r y on 
two a d d i t i o n a l f a c t o r s n o t l i s t e d 
i n Ex p a r t e J.C., 882 So. 2d 274 
( A l a . 2 0 0 3 ) . The two a d d i t i o n a l 
f a c t o r s w h i c h t h e C o u r t 
i n s t r u c t e d t h e J u r y were (1) 
E v i d e n c e o f p r e v i o u s use and (2) 
e v i d e n c e t h a t showed t h e 
D e f e n d a n t ' s p r o x i m i t y t o t h e 
c o n t r a b a n d . 

" 3 . W i t h t h e a d d i t i o n s n o t e d above, t h e 
C o u r t f i n d s t h a t t h e r e i s a s u f f i c i e n t 
t r a n s c r i p t p r e s e n t e d f o r A p p e l l a t e R e v i e w 
on t h e A p p e a l o f t h e S a l e o f C o c a i n e 
c o n v i c t i o n u n d e r Count I I I o f t h e 
I n d i c t m e n t . The C o u r t n o t e s t h a t i n 
[ M o o r e ' s ] s u b m i s s i o n , t h e r e a r e no 
c r i t i c i s m s d i r e c t e d t o t h e s a l e c a s e w h i c h 
i n v o l v e d t h e p u r c h a s e o f c o c a i n e b y t h e 
c o n f i d e n t i a l i n f o r m a n t , ... who was w e a r i n g 
an a u d i o t r a n s m i s s i o n d e v i c e . 

"4. The C o u r t f i n d s t h a t t h e t r a n s c r i p t 
a d o p t e d b y t h e C o u r t as t o t h e T r a f f i c k i n g 
i n C o c a i n e c o n v i c t i o n u n d e r Count I V o f t h e 
I n d i c t m e n t i s i n s u f f i c i e n t b e c a u s e i t l a c k s 
d e t a i l r e g a r d i n g t h e e v i d e n c e and a r g u m e n t s 
on t h e M o t i o n t o S u p p r e s s t h e C o c a i n e 
s e i z e d f r o m t h e r e s i d e n c e o f [ S . N . ] and 
a l s o t h e s u r r o u n d i n g c i r c u m s t a n c e s 
r e g a r d i n g t h e C o n s t r u c t i v e P o s s e s s i o n o f 
C o c a i n e , w h i c h f o r m e d t h e b a s i s o f t h e 
t r a f f i c k i n g c h a r g e . F o r t h e s e r e a s o n s , 
t h i s C o u r t f i n d s t h a t [ M o o r e ] i s e n t i t l e d 
t o a new t r i a l on t h e T r a f f i c k i n g C h a r g e 
c o n t a i n e d i n Count I V o f t h e i n d i c t m e n t . 
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A c c o r d i n g l y t h e T r a f f i c k i n g c o n v i c t i o n , i s 
s e t a s i d e f o r l a c k o f a t r i a l t r a n s c r i p t . " 

( R e t u r n t o Remand 1-3.) 

On a p p e a l , Moore a r g u e s t h a t he i s e n t i t l e d t o a new 

t r i a l b e c a u s e t h e t r i a l t r a n s c r i p t , i n i t s e n t i r e t y , i s 

u n a v a i l a b l e f o r h i s a p p e a l . S p e c i f i c a l l y , Moore a r g u e s t h a t 

he was n o t r e p r e s e n t e d on a p p e a l b y h i s t r i a l c o u n s e l and t h a t 

t h e r e c o n s t r u c t e d r e c o r d i s " w h o l l y i n a d e q u a t e " f o r t h e 

p u r p o s e s o f h i s a p p e a l . (Moore's b r i e f , a t 6.) I n a d d i t i o n , 

Moore a r g u e s t h a t t h e t r i a l c o u r t was w i t h o u t j u r i s d i c t i o n t o 

a p p o i n t U p t o n t o s e r v e as a p p e l l a t e c o u n s e l on December 15, 

2009, b e c a u s e more t h a n 30 days had e x p i r e d s i n c e Moore f i l e d 

h i s n o t i c e o f a p p e a l on O c t o b e r 6, 2009. The S t a t e a p p e a r s 

t o c o n c e d e t h a t t h e t r i a l c o u r t ' s a p p o i n t m e n t o f U p t o n as 

a p p e l l a t e c o u n s e l was v o i d . ( S t a t e ' s b r i e f , a t 11.) However, 

t h e S t a t e a r g u e s t h a t U p t o n " p a r t i c i p a t e d " i n Moore's a p p e a l 

and t h a t t h i s f a c t s h o u l d w e i g h a g a i n s t Moore i n h i s argument 

t h a t he s h o u l d r e c e i v e a new t r i a l . ( S t a t e ' s b r i e f , a t 10.) 

I n i t i a l l y , we n o t e t h a t t h e t r i a l c o u r t was w i t h o u t 

j u r i s d i c t i o n t o a p p o i n t U p t o n t o s e r v e as Moore's a p p e l l a t e 

c o u n s e l b e c a u s e Moore d i d n o t f i l e a p o s t j u d g m e n t m o t i o n i n 

t h e t r i a l c o u r t e x t e n d i n g t h e t r i a l c o u r t ' s j u r i s d i c t i o n . See 
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Ex p a r t e W a l k e r , 652 So. 2d 198, 199 ( A l a . 1 9 9 4 ) ( h o l d i n g t h a t 

" a t r i a l c o u r t o r d i n a r i l y has no j u r i s d i c t i o n o v e r a c a s e 

a f t e r an a p p e a l has been t a k e n " ; however, t h e t r i a l c o u r t 

r e t a i n s j u r i s d i c t i o n t o r u l e on a t i m e l y f i l e d m o t i o n f o r a 

new t r i a l ) ; R u l e 2 4 . 1 ( b ) , A l a . R. C r i m . P. ("A m o t i o n f o r a 

new t r i a l must be f i l e d no l a t e r t h a n t h i r t y (30) days a f t e r 

s e n t e n c e i s p r o n o u n c e d . A f t e r a d e n i a l o f a m o t i o n f o r a new 

t r i a l , t h e p r e v i o u s l y f i l e d n o t i c e o f a p p e a l s h a l l be deemed 

t o have been f i l e d as o f t h e d a t e o f t h e d e n i a l o f t h e m o t i o n 

and s h a l l i n c l u d e an a p p e a l f r o m t h e d e n i a l o f t h e m o t i o n . " ) ; 

R u l e 4 ( b ) ( 1 ) , A l a . R. App. P. Thus, p r i o r t o U p t o n ' s b e i n g 

a p p o i n t e d as a p p e l l a t e c o u n s e l , t h e c i r c u i t c o u r t l o s t 

j u r i s d i c t i o n o v e r Moore's c o n v i c t i o n and s e n t e n c e and 

j u r i s d i c t i o n v e s t e d i n t h i s C o u r t . See W i l l i a m s v. S t a t e , 

982 So. 2d 615, 617 ( A l a . C r i m . App. 2 0 0 7 ) ( " T h e g e n e r a l r u l e 

i s t h a t j u r i s d i c t i o n o f one c a s e c a n n o t be i n two c o u r t s a t 

t h e same t i m e . " [ ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) ] ) . 

T h e r e f o r e , f o r t h e p u r p o s e s o f t h i s a p p e a l , Moore was 

r e p r e s e n t e d on a p p e a l s o l e l y b y G e n t r y . 

The Alabama Supreme C o u r t s t a t e d i n Ex p a r t e G o d b o l t , 546 

So. 2d 991 ( A l a . 1 9 8 7 ) , t h a t 
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" [ t ] h e F i f t h C i r c u i t C o u r t o f A p p e a l s r e c o g n i z e d i n 
t h e s e c a s e s t h a t t h e r e a r e t i m e s when r e v e r s i b l e 
e r r o r s h o u l d be presumed when a c o u r t r e p o r t e r f a i l s 
t o c o m p l y w i t h t h e C o u r t R e p o r t e r A c t , 28 U.S.C.A. 
§ 7 5 3 ( b ) , b y o m i t t i n g some p o r t i o n o f t h e t r i a l 
p r o c e e d i n g s . However, t h a t c o u r t has n o t c h o s e n t o 
a d o p t a p e r se r u l e r e q u i r i n g r e v e r s a l f o r any and 
a l l o m i s s i o n s . E r r o r i s presumed o n l y i f t h e  
d e f e n d a n t i s r e p r e s e n t e d on a p p e a l by c o u n s e l o t h e r  
t h a n t h e a t t o r n e y a t t r i a l . The F i f t h C i r c u i t r u l e 
i s w e l l e x p r e s s e d i n U n i t e d S t a t e s v. S e l v a , 559 
F.2d 1303 ( 5 t h C i r . 1 9 7 7 ) : 

" ' W h i l e b o t h t h e [ C o u r t R e p o r t e r A c t ] and 
[Hardy v. U n i t e d S t a t e s , 375 U.S. 277, 84 
S.Ct. 424, 11 L.Ed. 2d 331 (1964)] i n s u r e 
t o a d e f e n d a n t t h e r i g h t t o a c o m p l e t e 
r e c o r d on a p p e a l , t h e r e has been 
c o n s i d e r a b l e l i t i g a t i o n i n t h i s c o u r t o v e r 
t h e e f f e c t o f a f a i l u r e t o c o m p l y w i t h t h e 
A c t . Two r u l e s have e v o l v e d . The f i r s t 
h o l d s t h a t f a i l u r e t o c o m p l y w i t h t h e A c t 
i s n o t e r r o r p e r se and w i l l n o t work a 
r e v e r s a l a b s e n t a s p e c i f i c s h o w i n g o f 
p r e j u d i c e - i . e . , a p p e l l a n t must show t h a t 
f a i l u r e t o r e c o r d and p r e s e r v e t h e s p e c i f i c 
p o r t i o n o f t h e t r i a l p r o c e e d i n g s v i s i t s a 
h a r d s h i p upon him and p r e j u d i c e s h i s 
a p p e a l . U n i t e d S t a t e s v. A l f o n s o , 552 F.2d 
605 ( 5 t h C i r . 1 9 7 7 ) ; U n i t e d S t a t e s v. Long, 
419 F.2d 91 ( 5 t h C i r . 1 9 6 9 ) ; A d d i s o n v.  
U n i t e d S t a t e s , 317 F.2d 808 ( 5 t h C i r . 
19 6 3 ) ; S t r a u s s v. U n i t e d S t a t e s , 311 F.2d 
926 ( 5 t h C i r . 1 9 6 3 ) . The government u r g e s 
upon us t h i s body o f l a w as c o n t r o l l i n g o u r 
d e c i s i o n h e r e . We d i s a g r e e . An 
e x a m i n a t i o n o f t h e s e c o n d body o f c a s e l a w 
r e v e a l s t h a t a d i f f e r e n t r u l e o b t a i n s i n 
c a s e s i n v o l v i n g new c o u n s e l on a p p e a l . 
When, as h e r e , a c r i m i n a l d e f e n d a n t i s 
r e p r e s e n t e d on a p p e a l by c o u n s e l o t h e r t h a n 
t h e a t t o r n e y a t t r i a l , t h e a b s e n c e o f a 
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s u b s t a n t i a l and s i g n i f i c a n t p o r t i o n o f t h e 
r e c o r d , even a b s e n t any s h o w i n g o f s p e c i f i c 
p r e j u d i c e o r e r r o r , i s s u f f i c i e n t t o 
mandate r e v e r s a l . See U n i t e d S t a t e s v.  
G r e g o r y , 472 F.2d 484 ( 5 t h C i r . 1973) 
( d i c t a ) ; U n i t e d S t a t e s v . 
G a r c i a - B o n i f a s c i o , 443 F.2d 914 ( 5 t h C i r . 
1 9 7 1 ) ; U n i t e d S t a t e s v. R o s a , 434 F.2d 964 
( 5 t h C i r . 1 9 7 0 ) ; U n i t e d S t a t e s v. A t i l u s , 
425 F.2d 816 ( 5 t h C i r . 1 9 7 0 ) ; S t e p h e n s v.  
U n i t e d S t a t e s , 289 F.2d 308 ( 5 t h C i r . 
1 9 6 1 ) . The wisdom o f t h i s r u l e i s 
a p p a r e n t . When a d e f e n d a n t i s r e p r e s e n t e d 
on a p p e a l by t h e same a t t o r n e y who d e f e n d e d 
him a t t r i a l , t h e c o u r t may p r o p e r l y 
r e q u i r e c o u n s e l t o a r t i c u l a t e t h e p r e j u d i c e 
t h a t may have r e s u l t e d f r o m t h e f a i l u r e t o 
r e c o r d a p o r t i o n o f t h e p r o c e e d i n g s . 
I n d e e d , c o u n s e l ' s o b l i g a t i o n t o t h e c o u r t 
a l o n e w o u l d seem t o c o m p e l him t o i n i t i a t e 
s u c h d i s c l o s u r e . The a t t o r n e y , h a v i n g been 
p r e s e n t a t t r i a l , s h o u l d be e x p e c t e d t o be 
aware o f any e r r o r s o r i m p r o p r i e t i e s w h i c h 
may have o c c u r r e d d u r i n g t h e p o r t i o n o f t h e 
p r o c e e d i n g s n o t r e c o r d e d . But when a 
d e f e n d a n t i s r e p r e s e n t e d on a p p e a l by 
c o u n s e l n o t i n v o l v e d a t t r i a l , c o u n s e l 
c a n n o t r e a s o n a b l y be e x p e c t e d t o show 
s p e c i f i c p r e j u d i c e . To be s u r e , t h e r e may 
be some i n s t a n c e s where i t can r e a d i l y be 
d e t e r m i n e d f r o m t h e b a l a n c e o f t h e r e c o r d 
w h e t h e r an e r r o r has been made d u r i n g t h e 
u n t r a n s c r i b e d p o r t i o n o f t h e p r o c e e d i n g s . 
O f t e n , however, even t h e most c a r e f u l 
c o n s i d e r a t i o n o f t h e a v a i l a b l e t r a n s c r i p t 
w i l l n o t p e r m i t us t o d i s c e r n w h e t h e r 
r e v e r s i b l e e r r o r o c c u r r e d w h i l e t h e 
p r o c e e d i n g s were n o t b e i n g r e c o r d e d . I n 
s u c h a c a s e , t o r e q u i r e new c o u n s e l t o 
e s t a b l i s h t h e i r r e g u l a r i t i e s t h a t may have 
t a k e n p l a c e w o u l d r e n d e r i l l u s o r y an 
a p p e l l a n t ' s r i g h t t o n o t i c e p l a i n e r r o r s o r 
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d e f e c t s , H a r d y , 375 U.S. a t 280, 84 S.Ct. 
424, and r e n d e r m e r e l y t e c h n i c a l h i s r i g h t 
t o a p p e a l . " 

546 So. 2d a t 996-97 ( e m p h a s i s a d d e d ) . 

F u r t h e r , i n G r e e n v. S t a t e , 796 So. 2d 438 ( A l a . C r i m . 

App. 2 0 0 1 ) , t h e c o u r t r e p o r t e r f a i l e d t o t r a n s c r i b e t h e 

s e n t e n c i n g h e a r i n g , a c l o s i n g argument i n w h i c h t h e d e f e n d a n t 

o b j e c t e d t o r e m a r k s made by t h e p r o s e c u t o r , and a p o s t - t r i a l 

h e a r i n g . I n G r e e n , a p p e l l a t e c o u n s e l was n o t t h e same c o u n s e l 

who had r e p r e s e n t e d t h e a p p e l l a n t a t t r i a l , and p u r s u a n t t o 

G o d b o l t , t h i s C o u r t remanded G r e e n ' s c a s e t o t h e t r i a l c o u r t 

f o r a new t r i a l . I n G r e e n , t h i s C o u r t s t a t e d , 

" I n t h e p r e s e n t c a s e , s u b s t a n t i a l p o r t i o n s o f 
t h e t r i a l r e c o r d have been o m i t t e d . The r e c o r d does 
n o t i n c l u d e t h e s e n t e n c i n g h e a r i n g , n o r does i t 
c o n t a i n t h e h e a r i n g i n v o l v i n g t h e t r u s t w o r t h i n e s s o f 
t h e w i t n e s s e s a l l u d e d t o d u r i n g t r i a l . F u r t h e r , 
p ages a r e m i s s i n g f r o m b o t h t h e t r a n s c r i p t o f t h e 
p r e t r i a l h e a r i n g h e l d on M a r c h 29, 1999, and t h e 
t r i a l t r a n s c r i p t . A f t e r a c a r e f u l and e x t e n s i v e 
r e v i e w o f t h e r e c o r d , t h i s C o u r t c a n n o t c o n c l u d e 
t h a t t h e a p p e l l a n t has n o t been p r e j u d i c e d by t h e 
m i s s i n g p o r t i o n s o f t h e r e c o r d . G i v e n t h e t r i a l 
c o u r t ' s f i n d i n g t h a t t h e o m i t t e d p o r t i o n s o f t h e 
r e c o r d e n t i t l e d t h e a p p e l l a n t t o a new t r i a l , t h e 
a p p e l l a n t ' s v i g o r o u s a t t e m p t s t o o b t a i n a c o m p l e t e 
r e c o r d on a p p e a l , and t h e n a t u r e o f t h e p r o c e e d i n g s 
m i s s i n g f r o m t h e r e c o r d , r e v e r s a l i s r e q u i r e d u n d e r 
t h e u n i q u e c i r c u m s t a n c e s o f t h i s c a s e . A c c o r d i n g l y , 
t h e a p p e l l a n t ' s c o n v i c t i o n i s r e v e r s e d , and t h i s 
c a s e i s remanded t o t h e H a l e C i r c u i t C o u r t f o r a new 
t r i a l . " 
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Green v. S t a t e , 796 So. 2d 438, 440 ( A l a . C r i m . App. 2 0 0 1 ) . 

H e r e , Moore was n o t r e p r e s e n t e d a t t r i a l and on a p p e a l by 

t h e same c o u n s e l . Though t h e S t a t e a r g u e s t h a t U p t o n 

" p a r t i c i p a t e d " i n Moore's a p p e a l , i t i s u n c l e a r f r o m t h e 

r e c o r d what a s s i s t a n c e , i f any, U p t o n p r o v i d e d Moore's 

a p p e l l a t e c o u n s e l . As s t a t e d p r e v i o u s l y , t h e b r i e f f i l e d w i t h 

t h i s C o u r t was s u b m i t t e d by G e n t r y , who i s t h e o n l y a t t o r n e y 

r e q u e s t i n g payment as a p p e l l a t e c o u n s e l . F u r t h e r , t h e 

t r a n s c r i p t o f t h e t r i a l i s w h o l l y u n a v a i l a b l e as t h e r e s u l t o f 

a t e c h n i c a l m a l f u n c t i o n . A l t h o u g h i t i s w e l l s e t t l e d t h a t i t 

" i s t h e a p p e l l a n t ' s d u t y t o p r o v i d e t h i s c o u r t w i t h a c o m p l e t e 

r e c o r d on a p p e a l , " Gamble v. S t a t e , 791 So. 2d 409, 418 ( A l a . 

C r i m . App. 2 0 0 0 ) , no f u r t h e r e f f o r t on Moore's p a r t c o u l d 

p o s s i b l y p r o d u c e a t r i a l r e c o r d . M o r e o v e r , t h e t r i a l c o u r t 

f o u n d on r e t u r n t o remand t h a t t h e p a r t i e s c o u l d n o t a g r e e 

upon a s t a t e m e n t o f f a c t s p u r s u a n t t o R u l e 1 0 ( d ) , A l a . R. App. 

P. F i n a l l y , w i t h o u t a t r i a l t r a n s c r i p t , we c a n n o t d e t e r m i n e 

i f Moore has o r has n o t s u f f e r e d p r e j u d i c e . T h e r e f o r e , 

r e v e r s a l i s r e q u i r e d u n d e r t h e u n i q u e c i r c u m s t a n c e s o f t h i s 

c a s e . A c c o r d i n g l y , Moore's c o n v i c t i o n f o r d i s t r i b u t i o n o f a 
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c o n t r o l l e d s u b s t a n c e i s r e v e r s e d , and t h i s c a s e i s remanded t o 

t h e T u s c a l o o s a C i r c u i t C o u r t f o r a new t r i a l . 

REVERSED AND REMANDED. 

Wise, P.J., and Windom, K e l l u m , and Main, J J . , concur. 
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