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The e v i d e n c e p r e s e n t e d a t t r i a l t e n d e d t o e s t a b l i s h t h e 

f o l l o w i n g f a c t s . On J u l y 2 1 , 2008, M a r z i n e M c M i l l i a n 

t e l e p h o n e d Danny " B i g D" S h a c k e l f o r d t o a r r a n g e t h e p u r c h a s e 

o f c r a c k c o c a i n e . S h a c k e l f o r d a g r e e d t o s e l l M c M i l l i a n some 

c r a c k , and t h e two p l a n n e d t o meet i n a p a r k i n g l o t a c r o s s 

f r o m a n i g h t c l u b known as F r a n k ' s t o e x e c u t e t h e d r u g 

t r a n s a c t i o n . 

A c c o r d i n g t o M c M i l l i a n , w h i l e he was w a i t i n g on 

S h a c k e l f o r d n e a r F r a n k ' s , a w h i t e c a r and a g r e e n t r u c k p u l l e d 

i n t o a p a r k i n g l o t a c r o s s t h e s t r e e t f r o m F r a n k ' s . (R. 20.) 

Two men were i n t h e g r e e n t r u c k and t h r e e men were i n t h e 

w h i t e c a r . One o f t h e i n d i v i d u a l s waved a t M c M i l l i a n , 

i n d i c a t i n g t h a t he s h o u l d a p p r o a c h t h e v e h i c l e s . As M c M i l l i a n 

a p p r o a c h e d t h e v e h i c l e s , J o n a t h o n A n drews, who was p r e v i o u s l y 

i n t h e w h i t e c a r , b r a n d i s h e d a s h o t g u n and o r d e r e d M c M i l l i a n 

n o t t o move. A t t h a t p o i n t , M c M i l l i a n t u r n e d t o f l e e , and 

Andrews s h o t h im. (R. 23.) The n e x t t h i n g M c M i l l i a n 

remembered was t h e t r u c k and t h e c a r s p e e d i n g away. 

S h o r t l y t h e r e a f t e r , M c M i l l i a n was t a k e n t o t h e h o s p i t a l . 

W h i l e he was a t t h e h o s p i t a l , M c M i l l i a n i d e n t i f i e d S h a c k e l f o r d 

as one o f t h e i n d i v i d u a l s who r o b b e d him. M c M i l l i a n a l s o 
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i d e n t i f i e d J o n a t h o n Andrews as t h e i n d i v i d u a l who s h o t h im. 

He, however, c o u l d n o t i d e n t i f y t h e o t h e r i n d i v i d u a l s i n t h e 

v e h i c l e s and d i d n o t know w h e t h e r H i l l a r d had been i n v o l v e d i n 

t h e r o b b e r y . 

S e r g e a n t Ray Weihe o f t h e Dothan P o l i c e D e p a r t m e n t was 

summoned t o t h e s c e n e t o i n v e s t i g a t e t h e r o b b e r y and s h o o t i n g . 

A f t e r M c M i l l i a n i n f o r m e d S e r g e a n t Weihe o f S h a c k e l f o r d ' s 

i n v o l v e m e n t i n t h e r o b b e r y , S e r g e a n t Weihe t o o k S h a c k e l f o r d 

i n t o c u s t o d y . W h i l e i n c u s t o d y , S h a c k e l f o r d w a i v e d h i s r i g h t 

t o c o u n s e l and gave a s t a t e m e n t . A c c o r d i n g t o S e r g e a n t Weihe, 

S h a c k e l f o r d a d m i t t e d h i s p a r t i c i p a t i o n i n t h e c r i m e and s t a t e d 

t h a t H i l l a r d was i n v o l v e d i n t h e p l a n n i n g and i n t h e e x e c u t i o n 

o f t h e r o b b e r y . F u r t h e r , t h r o u g h h i s i n v e s t i g a t i o n , S e r g e a n t 

Weihe l e a r n e d t h a t H i l l a r d , J o n a t h o n Andrews, and A r c h a w a c h a 

H a r r i s , who were c o u s i n s , were t h e i n d i v i d u a l s i n t h e w h i t e 

c a r and t h a t S h a c k e l f o r d and J e r m a i n e T i l l m a n were t h e 

i n d i v i d u a l s i n t h e g r e e n t r u c k . 

A f t e r d i s c o v e r i n g t h e i d e n t i t i e s o f t h e i n d i v i d u a l s 

i n v o l v e d i n t h e r o b b e r y , S e r g e a n t Weihe s o u g h t t o a r r e s t them. 

W h i l e e x e c u t i n g a w a r r a n t f o r J e r m a i n e T i l l m a n , S e r g e a n t Weihe 

l e a r n e d t h a t A r c h a w a c h a H a r r i s m i g h t be l i v i n g a t M e l i s s a 
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B r a n t l e y ' s a p a r t m e n t . He and o t h e r o f f i c e r s went t o 

B r a n t l e y ' s a p a r t m e n t t o l o o k f o r H a r r i s . When t h e o f f i c e r s 

a r r i v e d a t B r a n t l e y ' s a p a r t m e n t , t h e y k n o c k e d on t h e d o o r and 

B r a n t l e y a n s w e r e d . A t t h a t p o i n t , t h e o f f i c e r s a s k e d f o r and 

r e c e i v e d h e r c o n s e n t t o s e a r c h t h e a p a r t m e n t . As t h e o f f i c e r s 

were e n t e r i n g t h e a p a r t m e n t , t h e y saw H a r r i s and a r r e s t e d h i m. 

A f t e r a r r e s t i n g H a r r i s , t h e o f f i c e r s s e c u r e d t h e 

r e m a i n d e r o f t h e a p a r t m e n t . W h i l e s e c u r i n g t h e r e s t o f t h e 

a p a r t m e n t , t h e o f f i c e r s f o u n d H i l l a r d h i d i n g i n a c l o s e t i n 

t h e k i t c h e n and p l a c e d h im u n d e r a r r e s t . L a t e r , H i l l a r d gave 

a t a p e - r e c o r d e d s t a t e m e n t i n w h i c h he a d m i t t e d t h a t he was i n 

t h e room when Andrews, S h a c k e l f o r d , and t h e o t h e r s p l a n n e d t h e 

r o b b e r y . He a l s o a d m i t t e d t h a t he r o d e i n t h e c a r w i t h 

Andrews and H a r r i s . However, he d e n i e d t h a t he was i n v o l v e d 

i n t h e p l a n n i n g o f t h e r o b b e r y and s t a t e d t h a t he o n l y r o d e i n 

t h e c a r t o go t o F r a n k ' s and d i d n o t t h i n k t h a t a r o b b e r y 

w o u l d t a k e p l a c e . 

A t t r i a l , H i l l a r d t e s t i f i e d t h a t he was w i t h S h a c k e l f o r d 

and t h e o t h e r s on t h e n i g h t o f t h e r o b b e r y , b u t he d i d n o t 

p a r t i c i p a t e i n t h e p l a n n i n g o r e x e c u t i o n o f t h e r o b b e r y . 

A c c o r d i n g t o H i l l a r d , he t h o u g h t t h e men were j u s t j o k i n g when 
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t h e y d i s c u s s e d r o b b i n g M c M i l l i a n . H i l l a r d a l s o e x p l a i n e d t h a t 

he was h i d i n g i n B r a n t l e y ' s c l o s e t when t h e p o l i c e e n t e r e d 

b e c a u s e t h e r e was an o u t s t a n d i n g w a r r a n t f o r h i s a r r e s t on an 

u n r e l a t e d m isdemeanor. 

On a p p e a l , H i l l a r d a r g u e s t h a t t h e c i r c u i t c o u r t a b u s e d 

i t s d i s c r e t i o n by a l l o w i n g S e r g e a n t Weihe t o t e s t i f y r e g a r d i n g 

an o u t - o f - c o u r t s t a t e m e n t made by S h a c k e l f o r d . 1 S p e c i f i c a l l y , 

H i l l a r d a r g u e s t h a t S e r g e a n t Weihe's t e s t i m o n y r e g a r d i n g 

S h a c k e l f o r d ' s s t a t e m e n t t h a t H i l l a r d was i n v o l v e d i n t h e 

p l a n n i n g and e x e c u t i o n o f t h e r o b b e r y was i n a d m i s s i b l e 

h e a r s a y ; t h e r e f o r e , t h e c i r c u i t c o u r t e r r e d by a l l o w i n g 

S e r g e a n t Weihe t o t e s t i f y a b o u t t h e s t a t e m e n t o v e r H i l l a r d ' s 

o b j e c t i o n . The S t a t e a r g u e d a t t r i a l , and t h e c i r c u i t c o u r t 

a g r e e d , t h a t S h a c k e l f o r d ' s o u t - o f - c o u r t s t a t e m e n t was 

a d m i s s i b l e as a s t a t e m e n t o f a c o - c o n s p i r a t o r i n f u r t h e r a n c e 

o f t h e c o n s p i r a c y . (R. 45.) (The c i r c u i t c o u r t r u l e d t h a t 

S h a c k e l f o r d ' s s t a t e m e n t was "a s t a t e m e n t by a c o - c o n s p i r a t o r 

... i n f u r t h e r a n c e o f t h e c o n s p i r a c y " and o v e r r u l e d H i l l a r d ' s 

o b j e c t i o n . ) T h i s C o u r t d i s a g r e e s . 

1Because of our d i s p o s i t i o n of t h i s i s s u e , t h i s C ourt w i l l 
not address the second i s s u e r a i s e d i n H i l l a r d ' s b r i e f . 
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"The a d m i s s i o n o r e x c l u s i o n o f e v i d e n c e i s a m a t t e r 

w i t h i n t h e sound d i s c r e t i o n o f t h e t r i a l c o u r t . " T a y l o r v.  

S t a t e , 80 8 So. 2d 1148, 1191 ( A l a . C r i m . App. 2000 ). "The 

q u e s t i o n o f a d m i s s i b i l i t y o f e v i d e n c e i s g e n e r a l l y l e f t t o t h e 

d i s c r e t i o n o f t h e t r i a l c o u r t , and t h e t r i a l c o u r t ' s 

d e t e r m i n a t i o n on t h a t q u e s t i o n w i l l n o t be r e v e r s e d e x c e p t 

upon a c l e a r s h o w i n g o f abuse o f d i s c r e t i o n . " Ex p a r t e  

L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 2 0 0 0 ) . 

" H e a r s a y i s n o t a d m i s s i b l e e x c e p t as p r o v i d e d by [ t h e 

Alabama R u l e s o f E v i d e n c e ] , o r by o t h e r r u l e s a d o p t e d by t h e 

Supreme C o u r t o f Alabama o r by s t a t u t e . " R u l e 802, A l a . R. 

E v i d . " ' H e a r s a y ' i s a s t a t e m e n t , o t h e r t h a n one made by t h e 

d e c l a r a n t w h i l e t e s t i f y i n g a t t h e t r i a l o r h e a r i n g , o f f e r e d i n 

e v i d e n c e t o p r o v e t h e t r u t h o f t h e m a t t e r a s s e r t e d . " R u l e 

8 0 1 ( c ) , A l a . R. E v i d . E x c l u d e d f r o m t h e d e f i n i t i o n o f h e a r s a y 

i s "a s t a t e m e n t by a c o c o n s p i r a t o r o f a p a r t y d u r i n g t h e 

c o u r s e and i n f u r t h e r a n c e o f t h e c o n s p i r a c y , " and o f f e r e d 

a g a i n s t t h a t p a r t y . R u l e 8 0 1 ( d ) ( 2 ) ( E ) , A l a . R. E v i d . 

T h i s C o u r t has e x p l a i n e d t h a t " [ s ] t a t e m e n t s made by a 

c o - c o n s p i r a t o r w i t h i n t h e r e s g e s t a e o f t h e c r i m e a r e 

a d m i s s i b l e a g a i n s t t h e d e f e n d a n t . " D e a r d o r f f v. S t a t e , 6 So. 
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3d 1205, 1218 ( A l a . C r i m . App. 2004) ( q u o t i n g A c k l i n v. S t a t e , 

790 So. 2d 975, 999 ( A l a . C r i m . App. 2 0 0 0 ) , q u o t i n g i n t u r n , 

Moore v. S t a t e , 539 So. 2d 416, 420 ( A l a . C r i m . App. 1 9 8 8 ) ) . 

" [ W ]here p r o o f o f a c o n s p i r a c y e x i s t s , any a c t o r s t a t e m e n t by 

an a c c u s e d ' s c o - c o n s p i r a t o r i n t h e c o m m i s s i o n o f t h e c r i m e , 

done o r made b e f o r e t h e c o m m i s s i o n o f t h e c r i m e , d u r i n g t h e 

e x i s t e n c e o f t h e c o n s p i r a c y and i n t h e f u r t h e r a n c e o f a p l a n 

o r d e s i g n , i s a d m i s s i b l e a g a i n s t t h e a c c u s e d . " C o n l e y v. 

S t a t e , 354 So. 2d 1172, 1177-78 ( A l a . C r i m . App. 1977) 

( c i t a t i o n s o m i t t e d ) . See a l s o Duncan v. S t a t e ; 827 So. 2d 

838, 854 ( A l a . C r i m . App. 1999) (same); B r o a d e n v. S t a t e , 641 

So. 2d 1302, 1303 ( A l a . C r i m . App. 1 9 9 4 ) ; D e u t c s h v. S t a t e , 

610 So. 2d 1212, 1222 ( A l a . C r i m . App. 1 9 9 2 ) . " ' I n o r d e r f o r 

t h e e x t r a j u d i c i a l s t a t e m e n t o f a c o c o n s p i r a t o r t o q u a l i f y 

u n d e r t h e c o c o n s p i r a t o r s ' e x c e p t i o n , t h r e e d i s t i n c t c o n d i t i o n s 

must be met. F i r s t , t h e s t a t e m e n t must have been made i n 

f u r t h e r a n c e o f t h e c o n s p i r a c y . S e c o n d , t h e s t a t e m e n t must 

have been made d u r i n g t h e p e n d e n c y o f t h e c o n s p i r a c y . 

F i n a l l y , ... t h e e x i s t e n c e o f t h e c o n s p i r a c y must be shown by 

i n d e p e n d e n t e v i d e n c e . ' " D e u t c s h v. S t a t e , 610 So. 2d 1212 

( A l a . C r i m . App. 1992) ( q u o t i n g A n n o t . , N e c e s s i t y and 
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S u f f i c i e n c y o f I n d e p e n d e n t E v i d e n c e o f C o n s p i r a c y t o A l l o w  

A d m i s s i o n o f E x t r a j u d i c i a l S t a t e m e n t s o f C o c o n s p i r a t o r s , 4 6 

A.L.R.3d 1148 ( 1 9 7 2 ) ) . See a l s o , F r a z i e r v. S t a t e , 632 So. 2d 

1002, 1006 ( A l a . C r i m . App. 1993) ( r e i t e r a t i n g t h e t h r e e 

c o n d i t i o n s t o t h e a d m i s s i b l i t y o f a c o - c o n s p i r a t o r ' s o u t - o f -

c o u r t s t a t e m e n t ) . 

R e g a r d i n g t h e f i r s t r e q u i r e m e n t , " i n c r i m i n a t i n g a c t s o r 

s t a t e m e n t s o f one [ c o - c o n s p i r a t o r ] a f t e r t h e ends o f t h e 

c o n s p i r a c y have been a c c o m p l i s h e d , and no l o n g e r e x i s t , a r e 

n o t a d m i s s i b l e a g a i n s t a n o t h e r . . . . " E a t o n v. S t a t e , 197 So. 

2d 761, 763 ( A l a . 1 9 6 7 ) . See a l s o R u l e 801, A l a . R. E v i d . , 

A d v i s o r y C o m m i t t e e ' s N o t e s ( r e c o g n i z i n g t h a t u n d e r b o t h S t a t e 

and f e d e r a l a u t h o r i t y , a c o - c o n s p i r a t o r ' s s t a t e m e n t i s 

i n a d m i s s i b l e i f i t i s "made a f t e r t h e o b j e c t i v e s o f t h e 

c o n s p i r a c y have e i t h e r f a i l e d o r been a c h i e v e d " ) . F u r t h e r , as 

t h e Supreme C o u r t o f t h e U n i t e d S t a t e s has e x p l a i n e d , a 

" c o n f e s s i o n o r a d m i s s i o n by one c o c o n s p i r a t o r a f t e r he has 

been a p p r e h e n d e d i s n o t i n any s e n s e a f u r t h e r a n c e o f t h e 

c r i m i n a l e n t e r p r i s e . I t i s r a t h e r a f r u s t r a t i o n o f i t . " 

F i s w i c k v. U n i t e d S t a t e s , 329 U.S. 211, 217 ( 1 9 4 6 ) . See a l s o  

U n i t e d S t a t e s v. C e s a r e o - A y a l a , 576 F.3d 1120, 1131 ( 1 0 t h C i r . 
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2009) ("When a d e c l a r a n t c o c o n s p i r a t o r has been a p p r e h e n d e d , 

h i s c o n f e s s i o n and a d m i s s i o n s t o l a w e n f o r c e m e n t a r e n o t i n 

f u r t h e r a n c e o f t h e c o n s p i r a c y . F i s w i c k v. U n i t e d S t a t e s , 329 

U.S. 211, 217 ( 1 9 4 6 ) . " ) ; U n i t e d S t a t e s v. G r i m m e t t , 236 F.3d 

452, 455 ( 8 t h C i r . 2001) ( h o l d i n g t h a t a c o - c o n s p i r a t o r ' s 

p o s t - a r r e s t c o n f e s s i o n t o p o l i c e i s n o t i n f u r t h e r a n c e o f a 

c o n s p i r a c y and does n o t f a l l w i t h i n t h e c o - c o n s p i r a t o r 

e x c e p t i o n ) ; U n i t e d S t a t e s v. L o p e z , 584 F.2d 1175, 1181 (2nd 

C i r . 1978) (same). F o l l o w i n g t h i s a p p r o a c h , Alabama c o u r t s 

have r e p e a t e d l y h e l d " t h a t a n o n t e s t i f y i n g c o d e f e n d a n t ' s 

s t a t e m e n t t o p o l i c e i m p l i c a t i n g t h e a c c u s e d i n t h e c r i m e i s 

i n a d m i s s i b l e a g a i n s t t h e a c c u s e d [and] does n o t f a l l w i t h i n 

any r e c o g n i z e d e x c e p t i o n t o t h e h e a r s a y r u l e . . . . " J a c k s o n v. 

S t a t e , 791 So. 2d 979, 1024 ( A l a . C r i m . App. 2000) ( c i t i n g Lee  

v. I l l i n o i s , 476 U.S. 530 ( 1 9 8 6 ) ; B r u t o n v. U n i t e d S t a t e s , 3 91 

U.S. 123 ( 1 9 6 8 ) ; R.L.B. v. S t a t e , 647 So. 2d 803 ( A l a . C r i m . 

App. 1 9 9 4 ) ; and E p h r a i m v. S t a t e , 627 So. 2d 1102 ( A l a . C r i m . 

App. 1 9 9 3 ) ) . 

A p p l y i n g t h e s e p r i n c i p l e s , t h i s C o u r t h o l d s t h a t 

S h a c k e l f o r d ' s s t a t e m e n t i s n o t e x c l u d e d f r o m t h e d e f i n i t i o n o f 

h e a r s a y p u r s u a n t t o R u l e 8 0 1 ( d ) ( 2 ) ( E ) , A l a . R. E v i d , b e c a u s e 
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h i s p o s t - a r r e s t a d m i s s i o n t o S e r g e a n t Weihe was n o t d u r i n g t h e 

e x i s t e n c e o f and i n t h e f u r t h e r a n c e o f t h e c o n s p i r a c y . 

S p e c i f i c a l l y , S h a c k e l f o r d ' s s t a t e m e n t was made a f t e r t h e 

c o n c l u s i o n o f t h e r o b b e r y . F u r t h e r , b e c a u s e S h a c k e l f o r d ' s 

s t a t e m e n t c o n s i s t e d o f an a d m i s s i o n o f h i s and h i s c o -

c o n s p i r a t o r s ' i n v o l v e m e n t i n t h e r o b b e r y , t h e s t a t e m e n t was 

n o t i n f u r t h e r a n c e o f , b u t r a t h e r f r u s t r a t e d , t h e c o n s p i r a c y . 

See F i s w i c k , 329 U.S. a t 217. A c c o r d i n g l y , t h e c i r c u i t c o u r t 

a b u s e d i t s d i s c r e t i o n i n a l l o w i n g t h e S t a t e t o a d m i t i n t o 

e v i d e n c e S h a c k e l f o r d ' s h e a r s a y s t a t e m e n t i n d i c a t i n g t h a t 

H i l l a r d p a r t i c i p a t e d i n t h e p l a n n i n g and e x e c u t i o n o f t h e 

r o b b e r y . 

F u r t h e r , u n d e r t h e f a c t s o f t h i s c a s e , t h i s C o u r t c a n n o t 

s a y t h a t t h e e r r o n e o u s a d m i s s i o n o f S h a c k e l f o r d ' s h e a r s a y 

s t a t e m e n t was h a r m l e s s b e y o n d a r e a s o n a b l e d o u b t . R u l e 45, 

A l a . R. App. P.; Chapman v. C a l i f o r n i a , 386 U.S. 18 ( 1 9 6 7 ) . 

S h a c k e l f o r d ' s h e a r s a y s t a t e m e n t d i r e c t l y r e b u t t e d H i l l a r d ' s 

s t a t e m e n t and t e s t i m o n y t o t h e e f f e c t t h a t he was p r e s e n t 

d u r i n g t h e p l a n n i n g and e x e c u t i o n o f t h e r o b b e r y b u t d i d n o t 

p a r t i c i p a t e i n e i t h e r . L i k e w i s e , S h a c k e l f o r d ' s s t a t e m e n t 

n e g a t e d H i l l a r d ' s t e s t i m o n y t h a t he was h i d i n g f r o m t h e p o l i c e 
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b e c a u s e t h e r e was an o u t s t a n d i n g w a r r a n t f o r h i s a r r e s t on an 

u n r e l a t e d misdemeanor c h a r g e . A l t h o u g h t h e S t a t e p r e s e n t e d a 

s t r o n g c a s e o f g u i l t , t h i s C o u r t c a n n o t s a y t h a t t h e S t a t e ' s 

e v i d e n c e o f H i l l a r d ' s g u i l t was so o v e r w h e l m i n g as t o r e n d e r 

t h e i m p r o p e r a d m i s s i o n o f S h a c k e l f o r d ' s s t a t e m e n t d i r e c t l y 

i d e n t i f y i n g H i l l a r d as a p a r t i c i p a n t i n t h e r o b b e r y h a r m l e s s 

b e y o n d a r e a s o n a b l e d o u b t . 

B e c a u s e S h a c k e l f o r d ' s h e a r s a y s t a t e m e n t may have 

c o n t r i b u t e d t o t h e j u r y ' s v e r d i c t , t h i s C o u r t c o n c l u d e s t h a t 

t h e e r r o n e o u s a d m i s s i o n o f t h a t s t a t e m e n t a d v e r s e l y a f f e c t e d 

H i l l a r d ' s s u b s t a n t i a l r i g h t s and t h u s was n o t h a r m l e s s . R u l e 

45, A l a . R. App. P. A c c o r d i n g l y , t h e judgment o f t h e c i r c u i t 

c o u r t i s r e v e r s e d , and t h i s c a u s e remanded f o r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Wise, P.J., and Welch, K e l l u m , and Main, J J . , concur. 
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