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S h e l b y Myers Hurd p l e a d e d g u i l t y t o one c o u n t o f r e c k l e s s 

e n d a n g e r m e n t , a v i o l a t i o n o f § 13A-6-24, A l a . Code 1975, and 

one c o u n t o f misdemeanor d r i v i n g u n d e r t h e i n f l u e n c e , a 

v i o l a t i o n o f § 32-5A-191, A l a . Code 1975, a l l a r i s i n g o u t o f 
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an a u t o m o b i l e a c c i d e n t i n w h i c h t h e p a s s e n g e r i n h i s v e h i c l e , 

B r a n d y T i n g l e , was i n j u r e d . The t r i a l c o u r t s e n t e n c e d h im t o 

a 12 m o n t h s ' i m p r i s o n m e n t i n e a c h c a s e b u t s p l i t t h e s e n t e n c e 

t o t i m e s e r v e d w i t h s u p e r v i s e d p r o b a t i o n f o r 12 months and 

o r d e r e d h im t o pay $20,000 i n r e s t i t u t i o n . Hurd f i l e d an 

" O b j e c t i o n t o R e s t i t u t i o n O r d e r and M o t i o n t o V a c a t e , " w h i c h 

t h e t r i a l c o u r t d e n i e d . T h i s a p p e a l f o l l o w e d . 

H u r d r a i s e s f o u r i s s u e s on a p p e a l f r o m t h e r e s t i t u t i o n 

o r d e r : ( 1 ) Whether t h e t r i a l c o u r t e r r e d by a w a r d i n g 

r e s t i t u t i o n i n an amount t h a t was n o t s u p p o r t e d by t h e 

e v i d e n c e and i n c l u d e d c l a i m e d f u t u r e e x p e n d i t u r e s t h a t had n o t 

been i n c u r r e d ; ( 2 ) w h e t h e r t h e t r i a l c o u r t e r r e d by n o t 

c o n s i d e r i n g t h e s t a t u t o r y f a c t o r s i n d e t e r m i n i n g t h e amount 

and manner o f r e s t i t u t i o n and t h e method o f p a y m e n t ; ( 3 ) 

w h e t h e r t h e t r i a l c o u r t e r r e d by n o t r e n d e r i n g i t s r e s t i t u t i o n 

o r d e r on t h e r e c o r d ; and ( 4 ) w h e t h e r t h e t r i a l c o u r t e r r e d by 

f a i l i n g t o s t a t e i t s f i n d i n g s , t h e u n d e r l y i n g f a c t s and 

c i r c u m s t a n c e s t h e r e o f , and t h e manner and method o f payment i n 

i t s w r i t t e n r e s t i t u t i o n o r d e r . 

I n r e v i e w i n g t h e s e c l a i m s , we a r e m i n d f u l o f t h e 

d i s c r e t i o n v e s t e d i n t h e t r i a l c o u r t . "'The p a r t i c u l a r amount 
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o f r e s t i t u t i o n i s a m a t t e r w h i c h must o f n e c e s s i t y be l e f t 

a l m o s t t o t a l l y t o t h e d i s c r e t i o n o f t h e t r i a l j u d g e . ' " Ex  

p a r t e S t u t t s , 897 So. 2d 431, 433 ( A l a . 2 0 0 4 ) , q u o t i n g C l a r e 

v. S t a t e , 456 So. 2d 355, 356 ( A l a . C r i m . App. 1 9 8 3 ) , a f f ' d , 

456 So. 2d 357 ( A l a . 1 9 8 4 ) . A b s e n t a c l e a r abuse o f 

d i s c r e t i o n , we w i l l n o t o v e r t u r n a t r i a l c o u r t ' s r e s t i t u t i o n 

a ward. S t u t t s , 897 So. 2d a t 433. However, f o r t h i s C o u r t t o 

p r o p e r l y r e v i e w t h e t r i a l c o u r t ' s a c t i o n f o r an a buse o f 

d i s c r e t i o n , t h e t r i a l c o u r t must have c o m p l i e d w i t h t h e 

s t a t u t o r y d i r e c t i v e s . S e c t i o n 15-18-68, A l a . Code 1975, l i s t s 

t h e f o l l o w i n g c o n s i d e r a t i o n s f o r t h e s e n t e n c i n g j u d g e i n 

d e t e r m i n i n g t h e manner, method, o r amount o f r e s t i t u t i o n t o be 

o r d e r e d : 

"(1) The f i n a n c i a l r e s o u r c e s o f t h e d e f e n d a n t 
and t h e v i c t i m and t h e b u r d e n t h a t t h e manner o r 
method o f r e s t i t u t i o n w i l l impose upon t h e v i c t i m o r 
t h e d e f e n d a n t ; 

"(2) The a b i l i t y o f t h e d e f e n d a n t t o pay 
r e s t i t u t i o n on an i n s t a l l m e n t b a s i s o r on o t h e r 
c o n d i t i o n s t o be f i x e d by t h e c o u r t ; 

"(3) The a n t i c i p a t e d r e h a b i l i t a t i v e e f f e c t on 
t h e d e f e n d a n t r e g a r d i n g t h e manner o f r e s t i t u t i o n o r 
t h e method o f payment; 

"(4) Any b u r d e n o r h a r d s h i p upon t h e v i c t i m as 
a d i r e c t o r i n d i r e c t r e s u l t o f t h e d e f e n d a n t ' s 
c r i m i n a l a c t s ; 
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"(5) The m e n t a l , p h y s i c a l and f i n a n c i a l w e l l 
b e i n g o f t h e v i c t i m . " 

R u l e 2 6 . 1 1 ( a ) , A l a . R . C r i m . P . , p r o v i d e s : " [ T ] h e f i n a n c i a l 

r e s o u r c e s and o b l i g a t i o n s o f t h e d e f e n d a n t and t h e b u r d e n t h a t 

payment o f r e s t i t u t i o n w i l l impose s h o u l d be c o n s i d e r e d i n 

d e t e r m i n i n g how much r e s t i t u t i o n i s t o be p a i d o r c o l l e c t e d , 

i . e . , w h e t h e r t o be p a i d by i n s t a l l m e n t s and what l e n g t h o f 

t i m e s h o u l d be g i v e n f o r payment." The t r i a l c o u r t s h a l l 

e n t e r a w r i t t e n o r d e r o f r e s t i t u t i o n " s t a t i n g i t s f i n d i n g s and  

t h e u n d e r l y i n g f a c t s and c i r c u m s t a n c e s t h e r e o f " as r e q u i r e d by 

§ 15-18-69, A l a . Code 1975 ( e m p h a s i s a d d e d ) . T h a t o r d e r s h a l l 

i n d i c a t e c o m p l i a n c e w i t h § 15-18-68, A l a . Code 1975, and R u l e 

26.11 and s h a l l s t a t e t h e s p e c i f i c amount o f r e s t i t u t i o n 

i m p o s e d and t h e manner o r method o f payment. See § 15-18-70, 

A l a . Code 1975. 

The t r i a l c o u r t s e n t e n c e d H urd on September 3, 2009. I n 

i t s s e n t e n c i n g o r d e r , t h e t r i a l c o u r t i n d i c a t e d t h a t t h e 

r e s t i t u t i o n i s s u e w o u l d r e m a i n open f o r 30 d a y s . On t h e 

S t a t e ' s m o t i o n f i l e d on O c t o b e r 15, 2009, t h e t r i a l c o u r t 

c o n d u c t e d a r e s t i t u t i o n h e a r i n g on November 10, 2 0 0 9 . 1 A t 

1Hurd appears t o make a j u r i s d i c t i o n a l argument i n h i s 
b r i e f t o t h i s C o u r t . We note t h a t i t i s w i t h o u t m e r i t . See  
H i l l v. B r a d f o r d , 565 So. 2d 208, 210 ( A l a . 1990) ( h o l d i n g 
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t h a t h e a r i n g , t h e S t a t e p r e s e n t e d t e s t i m o n y f r o m B r a n d y T i n g l e 

and T i n g l e ' s g r a n d m o t h e r , B r e n d a H i l l . 

T i n g l e t e s t i f i e d t h a t she e x p e r i e n c e d t h e f o l l o w i n g 

i n j u r i e s as a r e s u l t o f t h e a c c i d e n t : b r o k e n l e f t a n k l e , 

numerous b r o k e n r i b s , f r a c t u r e d b a c k and n e c k , m u l t i p l e 

s t i t c h e s i n h e r f a c e , a l a c e r a t e d l i v e r , and l o s s o f a l l h e r 

t e e t h . T i n g l e a l s o e x p r e s s e d some c o n f u s i o n as t o h e r 

i n j u r i e s and m e d i c a l b i l l s b u t i n d i c a t e d t h a t h e r g r a n d m o t h e r 

c o u l d p r o v i d e i n f o r m a t i o n a b o u t t h e m a t t e r . 

H i l l t e s t i f i e d t h a t t h e m e d i c a l b i l l s t h a t h e r 

g r a n d d a u g h t e r had i n c u r r e d as a r e s u l t o f i n j u r i e s s u f f e r e d i n 

t h e a c c i d e n t t o t a l e d $14,431.85, as l i s t e d i n " S t a t e ' s E x h i b i t 

A." The S t a t e o f f e r e d " S t a t e ' s E x h i b i t A" i n t o e v i d e n c e , 

w h i c h was a d m i t t e d o v e r d e f e n s e c o u n s e l ' s o b j e c t i o n . 2 H i l l 

t e s t i f i e d t o two a d d i t i o n a l m e d i c a l b i l l s r e c e i v e d f r o m CBSI 

i n T u s c a l o o s a and N o r t h Alabama N e u r o l o g i c a l , i n t h e amounts 

t h a t t r i a l c o u r t d i d not l o s e j u r i s d i c t i o n t o e n t e r 
r e s t i t u t i o n award 30 days a f t e r s e n t e n c i n g and t h a t 
r e s t i t u t i o n o r d e r e n t e r e d by t r i a l c o u r t 15 months a f t e r 
s e n t e n c i n g was a p p r o p r i a t e ) ; See a l s o S t a t e v. Redmon, 885 So. 
2d 850, 853 ( A l a . Crim. App. 2004) ("[A] t r i a l c o u r t r e t a i n s 
j u r i s d i c t i o n t o h o l d a r e s t i t u t i o n h e a r i n g more than 30 days 
a f t e r the date of s e n t e n c i n g . " ) . 

2We note t h a t " S t a t e ' s E x h i b i t A" i s not i n c l u d e d i n the 
r e c o r d on a p p e a l . 
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o f $1,019.06 and $218.00, r e s p e c t i v e l y . H i l l t e s t i f i e d t h a t 

she had p a i d b e tween $400 and $600 f o r p r e s c r i p t i o n 

m e d i c a t i o n s and o t h e r m i s c e l l a n e o u s c h a r g e s f o r T i n g l e and 

t h a t t h o s e m e d i c a t i o n s and o t h e r c h a r g e s were t o t r e a t 

i n j u r i e s s u s t a i n e d i n t h e a c c i d e n t . 

On c r o s s - e x a m i n a t i o n , H i l l t e s t i f i e d t h a t $2,108 and 

$1,750 were a d d i t i o n a l e x p e n s e s i n c u r r e d by T i n g l e f r o m 

a b d o m i n a l and p e l v i c CT s c a n s c o n d u c t e d on December 13, 2008. 

She t e s t i f i e d t o e x p e n s e s f o r CT s c a n s and X - r a y s i n t h e 

amounts o f $420 and $3,420, r e s p e c t i v e l y i n c u r r e d on June 4, 

2 0 0 9 . 3 On r e d i r e c t e x a m i n a t i o n , T i n g l e t e s t i f i e d t h a t t h e c o s t 

t o r e p a i r h e r t e e t h was b e tween $8,000 and $9,000. 

Hurd t e s t i f i e d t h a t he was e m p l o y e d , e a r n i n g $15 h o u r l y . 

He a l s o had s u f f e r e d i n j u r i e s f r o m t h e a c c i d e n t . He had no 

m e d i c a l i n s u r a n c e . He t e s t i f i e d t h a t t h e amount o f 

r e s t i t u t i o n s o u g h t by t h e S t a t e w o u l d c a u s e him f i n a n c i a l 

h a r d s h i p . B e f o r e t h e h e a r i n g c o n c l u d e d , t h e S t a t e i n f o r m e d 

t h e t r i a l c o u r t t h a t t h e h o s p i t a l where T i n g l e was t a k e n 

3 T i n g l e l e a r n e d she was pregnant around the time of the 
a c c i d e n t . The c h i l d was born p r e m a t u r e l y on August 30, 2008. 
The a c c i d e n t o c c u r r e d on F e b r u a r y 2, 2008. T i n g l e c o n t i n u e d 
t o have abdominal problems, h e a r t p a l p i t a t i o n s , and e l e v a t e d 
l i v e r enzymes i n December 2008 and June 2009. 
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f o l l o w i n g t h e a c c i d e n t had " w r i t t e n o f f " T i n g l e ' s b i l l . The 

t r i a l c o u r t a d j o u r n e d t h e p r o c e e d i n g s , s t a t i n g t h a t i t w o u l d 

c o n s i d e r t h e b i l l s and e n t e r an o r d e r . On N o v e m b e r 1 2 , 

2009, t h e t r i a l c o u r t e n t e r e d an o r d e r o f r e s t i t u t i o n s t a t i n g : 

" T h i s c a u s e came b e f o r e t h e c o u r t on s t a t e ' s 
m o t i o n f o r r e s t i t u t i o n h e a r i n g . The c o u r t t o o k 
t e s t i m o n y and r e c e i v e d e x h i b i t s . 

" D e f e n d a n t ' s s e n t e n c i n g o r d e r i s h e r e b y AMENDED 
t o i n c l u d e r e s t i t u t i o n t o be p a i d t o B r a n d y T i n g l e 
i n t h e amount o f t w e n t y t h o u s a n d d o l l a r s 
( $ 2 0 , 0 0 0 . 0 0 ) . " 

(R. 48.) Hurd t h e n f i l e d an o b j e c t i o n t o t h e r e s t i t u t i o n 

o r d e r and a m o t i o n t o v a c a t e , w h i c h t h e t r i a l c o u r t d e n i e d . 

The t r i a l c o u r t has n o t e n t e r e d a r e s t i t u t i o n o r d e r i n 

c o m p l i a n c e w i t h § 15-18-68, A l a . Code 1975; § 15-18-69, A l a . 

Code 1 975; § 15-18-70, A l a . Code 1 975; and R u l e s 26.11, 

A l a . R . C r i m . P . See a l s o C u l p v. S t a t e , 710 So. 2d 1357 ( A l a . 

C r i m . App. 1 9 9 6 ) ; Moore v. S t a t e , 706 So. 2d 265 ( A l a . C r i m . 

App. 1 9 9 6 ) . T h e r e f o r e , a remand i s n e c e s s a r y f o r t h e t r i a l 

c o u r t t o s u p p l e m e n t i t s r e s t i t u t i o n o r d e r b e f o r e we a d d r e s s 

Hurd's c l a i m s on a p p e a l . 

S p e c i f i c a l l y , on remand, t h e t r i a l c o u r t i s d i r e c t e d t o 

make s p e c i f i c f i n d i n g s r e g a r d i n g t h e f o l l o w i n g : 1) t h e 

u n d e r l y i n g f a c t s and c i r c u m s t a n c e s t h a t l e d t h e t r i a l c o u r t t o 
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g r a n t r e s t i t u t i o n ; 2) t h e r e a s o n s s u p p o r t i n g t h e o r d e r e d 

amount o f r e s t i t u t i o n ; 3) t h e manner and method o f payment; 

and 4) t h e c o u r t ' s c o n s i d e r a t i o n o f Hurd's f i n a n c i a l a b i l i t y 

t o pay r e s t i t u t i o n . We p r e t e r m i t d i s c u s s i o n o f t h e o t h e r 

i s s u e s r a i s e d by Hurd's a p p e a l u n t i l t h e r e s t i t u t i o n o r d e r i s 

m o d i f i e d t o c o m p l y w i t h t h e s t a t u t o r y r e q u i r e m e n t s . 

On remand, t h e t r i a l c o u r t may c o n d u c t a d d i t i o n a l 

h e a r i n g s i f i t d e t e r m i n e s t h a t t h e e v i d e n c e i n t h e e x i s t i n g 

r e c o r d i s i n s u f f i c i e n t f o r i t t o amend i t s p r e v i o u s 

r e s t i t u t i o n o r d e r . The r e t u r n t o remand s h o u l d i n c l u d e a 

t r a n s c r i p t o f any a d d i t i o n a l h e a r i n g and any e x h i b i t s o f f e r e d 

i n d e t e r m i n i n g t h e amount o f r e s t i t u t i o n . P u r s u a n t t o R u l e 

1 0 ( g ) , A l a . R . A p p . P . , t h e r e c o r d i s t o be s u p p l e m e n t e d t o 

i n c l u d e t h e c o l l o q u y t h a t o c c u r r e d when Hurd p l e a d e d g u i l t y . 

The t r i a l c o u r t s h a l l t a k e a l l a c t i o n d i r e c t e d i n 

s u f f i c i e n t t i m e t o p e r m i t t h e c i r c u i t c l e r k t o make a p r o p e r 

r e t u r n t o t h i s C o u r t a t t h e e a r l i e s t p o s s i b l e t i m e w i t h i n 42 

d ays o f t h e r e l e a s e o f t h i s o p i n i o n . 

REMANDED WITH INSTRUCTIONS. 

Wise, P.J., and Welch, Windom, and K e l l u m , J J . , concur. 
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