
REL: 12/17/2010 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CRIMINAL APPEALS 
OCTOBER TERM, 2010-2011 

CR-09-0399 

State of Alabama 

v. 

Dandre Shamar Jemison 

Appeal from C h i l t o n C i r c u i t Court 
(CC-09-332) 
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The o p i n i o n r e l e a s e d on J u l y 30, 2010, i s w i t h d r a w n and 

t h e f o l l o w i n g o p i n i o n i s s u b s t i t u t e d t h e r e f o r . 

D andre Shamar J e m i s o n was a r r e s t e d and c h a r g e d w i t h one 

c o u n t o f u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e -- N-
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B e n z y l p i p e r a z i n e -- a v i o l a t i o n o f § 13A-12-212, A l a . Code 

1975, and one c o u n t o f d r i v i n g w h i l e h i s l i c e n s e was 

s u s p e n d e d , a v i o l a t i o n o f § 32-6-19, A l a . Code 1975. J e m i s o n 

f i l e d a m o t i o n t o s u p p r e s s t h e p a c k a g e o f " E c s t a s y " 1 p i l l s 

r e c o v e r e d by p o l i c e d u r i n g what J e m i s o n a l l e g e d was an i l l e g a l 

d e t e n t i o n and s e a r c h . F o l l o w i n g an e v i d e n t i a r y h e a r i n g , t h e 

c i r c u i t c o u r t g r a n t e d J e m i s o n ' s m o t i o n t o s u p p r e s s . P u r s u a n t 

t o R u l e 15.7, A l a . R. C r i m . P., t h e S t a t e a p p e a l s t h e c i r c u i t 

c o u r t ' s r u l i n g . 

The S t a t e p r e s e n t e d t h e f o l l o w i n g e v i d e n c e a t t h e 

s u p p r e s s i o n h e a r i n g . On O c t o b e r 12, 2008, C l a n t o n P o l i c e 

O f f i c e r D a v i d C l a c k l e y was p a t r o l l i n g t h e S e c o n d Avenue and 

M a r t i n L u t h e r K i n g , J r . S t r e e t a r e a o f C l a n t o n t o w a t c h a 

r e s i d e n c e r e p o r t e d l y i n v o l v e d i n d r u g a c t i v i t y . O f f i c e r 

C l a c k l e y d r o v e away f r o m t h e a r e a f o r a s h o r t p e r i o d , and when 

he r e t u r n e d he saw a v e h i c l e , l a t e r d e t e r m i n e d t o b e i n g d r i v e n 

by J e m i s o n , d r i v e away f r o m t h e r e s i d e n c e . O f f i c e r C l a c k l e y 

f o l l o w e d t h e v e h i c l e a p p r o x i m a t e l y f o u r b l o c k s " j u s t t o see 

what t h e s i t u a t i o n was and c h e c k on t h e s t a t u s o f t h e d r i v e r 

and see i f t h e r e were any v i o l a t i o n s t o make a t r a f f i c s t o p . " 

1 " E c s t a s y " i s t h e common s t r e e t name f o r N-
B e n z y l p i p e r a z i n e . 
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(R. 7.) O f f i c e r C l a c k l e y o b s e r v e d "a DVD p l a y e r o r some t y p e 

o f i n - d a s h s c r e e n " i n J e m i s o n ' s c a r , r e c o r d e d J e m i s o n ' s 

l i c e n s e - p l a t e number, and c a l l e d i n t h e l i c e n s e - p l a t e number 

t o a p o l i c e d i s p a t c h e r . A c c o r d i n g t o O f f i c e r C l a c k l e y , he was 

a b o u t t o i n i t i a t e a t r a f f i c s t o p as t h e v e h i c l e a p p r o a c h e d t h e 

end o f t h e s t r e e t and a p p e a r e d t o p r e p a r e t o be m a k i n g a r i g h t 

t u r n ; h owever, J e m i s o n a b r u p t l y p u l l e d f o r w a r d i n t o t h e 

d r i v e w a y o f a house a c r o s s t h e s t r e e t , w h i c h i t was l a t e r 

r e v e a l e d b e l o n g e d t o J e m i s o n ' s u n c l e , and "bumped" a v e h i c l e 

p a r k e d i n t h e d r i v e w a y i n t h e p r o c e s s . A g a i n , O f f i c e r 

C l a c k l e y d i d n o t i n i t i a t e a t r a f f i c s t o p , b u t i n s t e a d made a 

r i g h t t u r n and s t o p p e d h i s v e h i c l e a p p r o x i m a t e l y 30 f e e t f r o m 

t h e f r o n t d o o r o f t h e h o u s e . O f f i c e r C l a c k l e y t e s t i f i e d t h a t 

he b e l i e v e d J e m i s o n p u l l e d i n t o t h e d r i v e w a y b e c a u s e he knew 

a p o l i c e v e h i c l e was d r i v i n g b e h i n d him; O f f i c e r C l a c k l e y 

w a n t e d t o "see i f i n f a c t t h a t was [ J a m i s o n ' s ] r e s i d e n c e o r 

whoever came t o t h e d o o r a l l o w e d him t o come i n o r t u r n him 

away." (R. 9.) 

J e m i s o n g o t o u t o f t h e c a r , a p p r o a c h e d t h e f r o n t d o o r o f 

t h e h o u s e , and began l o o k i n g i n h i s p o c k e t as i f he were 

t r y i n g t o l o c a t e a key. A f t e r a few moments, J e m i s o n l o o k e d 
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b a c k o v e r h i s s h o u l d e r a t O f f i c e r C l a c k l e y and began w a l k i n g 

t o w a r d t h e r e a r o f t h e h o u s e . O f f i c e C l a c k l e y e x p l a i n e d : 

" A t t h i s t i m e , I d i d n ' t know i f i t was a c t u a l l y 
h i s h o u s e , whose house i t w a s , o r i f any c r i m i n a l 
a c t s h a d o c c u r r e d p r i o r t o me g e t t i n g t h e r e . 

" I r o l l e d my window down and I s a i d , 'Hey, man, 
do you l i v e h e r e ? Can I t a l k t o you f o r a s e c o n d , ' 
t o c o n f i r m t h a t he l i v e d t h e r e , make s u r e he w a s n ' t 
d r u n k o r w h a t e v e r t h e c a s e may b e , make s u r e he 
w a s n ' t f i x i n g t o b r e a k i n t o t h e h o u s e , w h i c h i s a 
p o s s i b i l i t y . A n d when I s a i d t h a t , he g o t r e a l 
n e r v o u s and he p i c k e d up h i s p a c e . As he was 
w a l k i n g he s a i d , 'Man, I g o t t o go. ' I s a i d , ' I 
n e e d t o t a l k t o you f o r a s e c o n d and make s u r e you 
l i v e h e r e . ' He s a i d , 'Man, I g o t t o go,' a n d he 
t o o k o f f r u n n i n g a r o u n d t h e b a c k o f t h e h o u s e . " 

(R. 11.) O f f i c e r C l a c k l e y r a n a f t e r J e m i s o n and c a u g h t up 

w i t h him a p p r o x i m a t e l y f o u r o r f i v e b l o c k s f r o m t h e h o u s e , 

t h e n p l a c e d him i n c u s t o d y . By t h i s t i m e , a n o t h e r o f f i c e r had 

a r r i v e d on s c e n e and t r a n s p o r t e d J e m i s o n b a c k t o J e m i s o n ' s 

v e h i c l e so t h a t O f f i c e r C l a c k l e y c o u l d r e t r a c e t h e s t e p s o f 

J e m i s o n ' s f l i g h t . O f f i c e r C l a c k l e y e x p l a i n e d t h a t he r e -

t r a c e d J e m i s o n ' s s t e p s b e c a u s e 

" [ a ] t t h i s p o i n t , I w a s n ' t e x a c t l y s u r e what 
[ J e m i s o n ' s ] r e a s o n f o r r u n n i n g was. I knew he r a n . 
I ' v e been a p o l i c e o f f i c e r f o r t e n y e a r s . I know 
t h a t p e o p l e d o n ' t j u s t r u n t o be r u n n i n g . I w a n t e d 
t o go b a c k , b a c k t r a c k where we had r a n . I s t a r t e d 
f r o m where I c a u g h t him and c h e c k t h e a r e a t o see i f 
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t h e r e [was] any e v i d e n c e [ J e m i s o n ] d i s p o s e d o f , 
w h e t h e r i t be a gun, e v i d e n c e o f a b u r g l a r y , a 
r o b b e r y , d r u g s , w h a t e v e r . " 

(R. 12.) W h i l e he was r e t r a c i n g t h e i r s t e p s , O f f i c e r C l a c k l e y 

f o u n d a s m a l l p l a s t i c bag f i l l e d w i t h s m a l l , d i f f e r e n t c o l o r e d 

p i l l s a r o u n d t h e c o r n e r o f t h e house a p p r o x i m a t e l y 20 f e e t 

f r o m J e m i s o n ' s v e h i c l e . O f f i c e r C l a c k l e y t e s t i f i e d t h a t 

a l t h o u g h he d i d n o t see J e m i s o n d r o p t h e bag o f p i l l s , t h e bag 

o f p i l l s was r e c o v e r e d a l o n g t h e r o u t e J e m i s o n r a n as he r a n 

f r o m t h e o f f i c e r . The p i l l s were l a t e r f i e l d - t e s t e d by t h e 

D e p a r t m e n t o f F o r e n s i c s S c i e n c e s and were d e t e r m i n e d t o be 

E c s t a s y , a c o n t r o l l e d s u b s t a n c e . O f f i c e r C l a c k l e y p r o c e e d e d 

t o s e a r c h J e m i s o n ' s v e h i c l e , i n w h i c h he f o u n d a p p r o x i m a t e l y 

$9,000 i n c a s h . 

D u r i n g t h e d i r e c t e x a m i n a t i o n o f O f f i c e r C l a c k l e y , t h e 

t r i a l c o u r t q u e s t i o n e d him a b o u t why he a r r e s t e d J e m i s o n . 

O f f i c e r C l a c k l e y e x p l a i n e d t h a t he a r r e s t e d J e m i s o n b e c a u s e he 

b e l i e v e d t h a t J e m i s o n ' s f l i g h t down t h e c e n t e r o f a p u b l i c 

s t r e e t c o n s t i t u t e d d i s o r d e r l y c o n d u c t , s p e c i f i c a l l y , " u nder 

t h e s u b s e c t i o n o f b l o c k i n g o r i n t e r r u p t i n g a p e d e s t r i a n o r 

v e h i c l e o r t r a f f i c i n a p u b l i c h i g h w a y . " (R. 18.) 

F u r t h e r m o r e , O f f i c e r C l a c k l e y s t a t e d he w a n t e d t o d e t e r m i n e 
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"what, i f any, c r i m i n a l a c t i v i t y [ J e m i s o n ] had p a r t a k e n i n 

p r i o r t o r u n n i n g f r o m [ O f f i c e r C l a c k l e y ] " and "why e x a c t l y 

[ J e m i s o n ] d i d r u n . " (R. 18, 19.) When a s k e d by t h e S t a t e i f 

he w o u l d have c o n t i n u e d w i t h h i s i n v e s t i g a t o r y s t o p e ven i f he 

d i d n o t c h a r g e J e m i s o n w i t h d i s o r d e r l y c o n d u c t , O f f i c e r 

C l a c k l e y s a i d , "Oh, y e s , d e f i n i t e l y . C o u l d have been a s t o l e n 

v e h i c l e , c o u l d have j u s t p e r f o r m e d a r o b b e r y . R e a l l y I had no 

i d e a when he i n i t i a l l y r a n why e x a c t l y he was r u n n i n g . " (R. 

20.) O f f i c e r C l a c k l e y a d m i t t e d t h a t when he i n i t i a t e d c o n t a c t 

w i t h J e m i s o n , he b e l i e v e d J e m i s o n "had c o m m i t t e d , was 

c o m m i t t i n g , o r was a b o u t t o commit" some o f f e n s e . (R. 21.) 

When a s k e d on c r o s s - e x a m i n a t i o n w h e t h e r he s t o p p e d 

J e m i s o n t o i n v e s t i g a t e J e m i s o n ' s v e h i c l e bumping t h e o t h e r 

v e h i c l e p a r k e d i n t h e d r i v e w a y i n t o w h i c h J e m i s o n p u l l e d h i s 

c a r , O f f i c e r C l a c k l e y e x p l a i n e d : 

"The w h o l e s i t u a t i o n l e d me t o b e l i e v e t h a t 
s o m e t h i n g was g o i n g on w i t h him, w h e t h e r he had been 
d r u n k , s t o l e n v e h i c l e , j u s t c o m m i t t e d d o m e s t i c 
v i o l e n c e . I r e a l l y had no c l u e as t o what was g o i n g 
on. The bumping i n t o t h e o t h e r v e h i c l e was a m a j o r 
i n d i c a t o r t o me s o m e t h i n g was g o i n g on i n t h i s 
s i t u a t i o n . " 

(R. 22.) O f f i c e r C l a c k l e y a d m i t t e d t h a t he d i d n o t r e f e r e n c e 

t h e bumping o f t h e p a r k e d v e h i c l e i n h i s i n c i d e n t r e p o r t b u t 
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e x p l a i n e d t h a t he d i d n o t do so b e c a u s e n e i t h e r c a r was 

damaged. I n a s k i n g f o r c l a r i f i c a t i o n r e g a r d i n g why O f f i c e r 

C l a c k l e y i n i t i a t e d c o n t a c t w i t h J e m i s o n , O f f i c e r C l a c k l e y and 

d e f e n s e c o u n s e l had t h e f o l l o w i n g e x c h a n g e : 

" [ D e f e n s e c o u n s e l ] : So t e l l me now, b e c a u s e I'm 
c o n f u s e d , what was t h e o r i g i n a l b a s i s upon w h i c h you 
had t o i n i t i a t e c o n t a c t w i t h my c l i e n t ? What was 
y o u r r e a s o n i n g ? 

" [ O f f i c e r C l a c k l e y ] : L i k e I s a i d , i t was n ' t a 
t r a f f i c s t o p . I s i m p l y a s k e d h im i f I c o u l d s p e a k 
w i t h h i m. I n e v e r commanded him t o s t o p and t a l k t o 
me. When I a s k e d , 'Hey, man, can I t a l k t o you a 
m i n u t e , ' he f l e d . I n my e x p e r i e n c e , when p e o p l e r u n 
f r o m me upon a s i m p l e q u e s t i o n -¬
" [ D e f e n s e c o u n s e l ] : You n e v e r o r d e r e d h im t o s t o p 
and t a l k t o y o u ? 

" [ O f f i c e r C l a c k l e y ] : Once when we g o t on T a y l o r 
Avenue i s when I s t a r t e d g i v i n g commands. 

" [ D e f e n s e c o u n s e l ] : I'm t r y i n g t o u n d e r s t a n d t h e 
d i s o r d e r l y c o n d u c t . I f you had n o t i n s t r u c t e d h i m 
t h a t he had t o s t a y t h e r e and t a l k w i t h you and i f 
t h e r e was no c u s t o d i a l s i t u a t i o n , what was t h e b a s i s 
upon y o u r c h a s e o f him a t t h i s p o i n t ? 

" [ O f f i c e r C l a c k l e y ] : I have as much a r i g h t t o r u n 
as he d o e s . Once I o b s e r v e d h im r u n n i n g i n t h e 
h i g h w a y , t h e n he was v i o l a t i n g t h e s e c t i o n t h a t I 
c h a r g e d h im w i t h , w h i c h was d i s o r d e r l y c o n d u c t . Up 
t o t h a t p o i n t we were b o t h j u s t g o i n g f o r a r u n . 

" [ D e f e n s e c o u n s e l ] : Up t o t h a t p o i n t , you were j u s t 
g o i n g f o r a r u n ? 
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" [ O f f i c e r C l a c k l e y ] : Y e s , ma'am. I was o b s e r v i n g 
h i m . " 

(R. 24-25.) 

On December 16, 2009, t h e t r i a l c o u r t g r a n t e d J e m i s o n ' s 

m o t i o n t o s u p p r e s s w i t h o u t e x p l a n a t i o n . T h i s a p p e a l e n s u e d . 

I n S t a t e v. Landrum, 18 So. 3d 424 ( A l a . C r i m . App. 

2 0 0 9 ) , t h i s C o u r t e x p l a i n e d : 

" ' T h i s C o u r t r e v i e w s de novo a c i r c u i t c o u r t ' s 
d e c i s i o n on a m o t i o n t o s u p p r e s s e v i d e n c e when t h e 
f a c t s a r e n o t i n d i s p u t e . See S t a t e v. H i l l , 690 
So. 2d 1201, 1203 ( A l a . 1 9 9 6 ) ; S t a t e v. O t w e l l , 733 
So. 2d 950, 952 ( A l a . C r i m . App. 1 9 9 9 ) . ' S t a t e v.  
S k a g g s , 903 So. 2d 180, 181 ( A l a . C r i m . App. 2 0 0 4 ) . 
I n S t a t e v. H i l l , 690 So. 2d 1201 ( A l a . 1 9 9 6 ) , t h e 
t r i a l c o u r t g r a n t e d a m o t i o n t o s u p p r e s s f o l l o w i n g 
a h e a r i n g a t w h i c h i t h e a r d o n l y t h e t e s t i m o n y o f 
one p o l i c e o f f i c e r . R e g a r d i n g t h e a p p l i c a b l e 
s t a n d a r d o f r e v i e w , t h e A l a b a m a Supreme C o u r t 
s t a t e d , i n p e r t i n e n t p a r t , as f o l l o w s : 

"'"Where t h e e v i d e n c e b e f o r e t h e t r i a l 
c o u r t was u n d i s p u t e d t h e o r e t e n u s r u l e i s 
i n a p p l i c a b l e , and t h e Supreme C o u r t w i l l 
s i t i n j u d g m e n t on t h e e v i d e n c e de novo, 
i n d u l g i n g no p r e s u m p t i o n i n f a v o r o f t h e 
t r i a l c o u r t ' s a p p l i c a t i o n o f t h e l a w t o 
t h o s e f a c t s . " S t i l e s v. Brown, 380 So. 2d 
792, 794 ( A l a . 1980) ( c i t a t i o n s o m i t t e d ) . 
The t r i a l j u d g e ' s r u l i n g i n t h i s c a s e was 
b a s e d upon h i s i n t e r p r e t a t i o n o f t h e t e r m 
" r e a s o n a b l e s u s p i c i o n " as a p p l i e d t o an 
u n d i s p u t e d s e t o f f a c t s ; t h e p r o p e r 
i n t e r p r e t a t i o n i s a q u e s t i o n o f l a w . ' 

" S t a t e v. H i l l , 690 So. 2d a t 1203-04." 
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18 So. 3d a t 426. B e c a u s e t h e e v i d e n c e p r e s e n t e d a t t h e 

s u p p r e s s i o n h e a r i n g i s n o t i n d i s p u t e , t h e o n l y i s s u e b e f o r e 

t h i s C o u r t i s w h e t h e r t h e c i r c u i t c o u r t c o r r e c t l y a p p l i e d t h e 

law t o t h e f a c t s p r e s e n t e d a t t h e s u p p r e s s i o n h e a r i n g , and we 

a f f o r d no p r e s u m p t i o n i n f a v o r o f t h e c i r c u i t c o u r t ' s r u l i n g . 

I n i t i a l l y , we n o t e t h a t t h e c i r c u i t c o u r t o f f e r e d no 

e x p l a n a t i o n i n g r a n t i n g J e m i s o n ' s m o t i o n t o s u p p r e s s . I n h i s 

m o t i o n t o s u p p r e s s , and a g a i n on a p p e a l , J e m i s o n a r g u e d t h a t 

b o t h t h e s e i z u r e o f h i s p e r s o n and t h e s e a r c h e s t h a t y i e l d e d 

t h e bag o f E c s t a s y and t h e money i n h i s v e h i c l e v i o l a t e d h i s 

F o u r t h Amendment r i g h t s 

I . 

The S t a t e c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n 

g r a n t i n g J e m i s o n ' s m o t i o n t o s u p p r e s s b e c a u s e , i t s a y s , 

O f f i c e r C l a c k l e y i n no way " u n l a w f u l l y o r i l l e g a l l y s e i z e [ d ] " 

J e m i s o n . ( S t a t e ' s b r i e f , a t 15.) However, J e m i s o n a r g u e s 

t h a t t h e c i r c u i t c o u r t p r o p e r l y s u p p r e s s e d t h e e v i d e n c e s e i z e d 

i n t h i s c a s e and d i r e c t s t h i s C o u r t ' s a t t e n t i o n t o " f i v e 

p o i n t s a t w h i c h t h e i n d i v i d u a l c o n s t i t u t i o n a l r i g h t s and 

f r e e d o m s o f J e m i s o n i n t e r s e c t w i t h t h e a u t h o r i t y g r a n t e d t o 

law e n f o r c e m e n t " t h a t he s a y s show an " o v e r a l l 
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u n c o n s t i t u t i o n a l and u n r e a s o n a b l e e n c o u n t e r . " ( J e m i s o n ' s 

b r i e f , a t 12, 32.) The f i r s t f o u r p o i n t s l i s t e d by J e m i s o n 

r e l a t e t o t h e f a c t s l e a d i n g up t o J e m i s o n ' s a r r e s t by O f f i c e r 

C l a c k l e y and q u e s t i o n t h e l e g a l i t y o f t h e s e i z u r e ; t h e f i f t h 

p o i n t r e l a t e s t o t h e s e a r c h o f t h e y a r d i n w h i c h t h e d r u g s 

were f o u n d and t h e s e a r c h o f J e m i s o n ' s c a r a f t e r h i s a r r e s t . 

I n T e r r y v. O h i o , 392 U.S. 1 (1968 ), t h e U n i t e d S t a t e s 

Supreme C o u r t e x p l a i n e d : 

"The scheme o f t h e F o u r t h Amendment becomes 
m e a n i n g f u l o n l y when i t i s a s s u r e d t h a t a t some 
p o i n t t h e c o n d u c t o f t h o s e c h a r g e d w i t h e n f o r c i n g 
t h e l a w s can be s u b j e c t e d t o t h e more d e t a c h e d , 
n e u t r a l s c r u t i n y o f a j u d g e who must e v a l u a t e t h e 
r e a s o n a b l e n e s s o f a p a r t i c u l a r s e a r c h o r s e i z u r e i n 
l i g h t o f t h e p a r t i c u l a r c i r c u m s t a n c e s . And i n 
m a k i n g t h a t a s s e s s m e n t i t i s i m p e r a t i v e t h a t t h e 
f a c t s be j u d g e d a g a i n s t an o b j e c t i v e s t a n d a r d : w o u l d  
t h e f a c t s a v a i l a b l e t o t h e o f f i c e r a t t h e moment o f  
t h e s e i z u r e o r t h e s e a r c h ' w a r r a n t a man o f  
r e a s o n a b l e c a u t i o n i n t h e b e l i e f ' t h a t t h e a c t i o n  
t a k e n was a p p r o p r i a t e ? " 

392 U.S. a t 22 ( e m p h a s i s a d d e d ) . A d d i t i o n a l l y , i n S t a t e v. 

G r e e n , 992 So. 2d 82 ( A l a . C r i m . App. 2 0 0 8 ) , t h i s C o u r t 

s t a t e d : 

"The U n i t e d S t a t e s Supreme C o u r t i n U n i t e d S t a t e s v. 
S o k o l o w , 490 U.S. 1, 7, 109 S.Ct. 1581, 104 L.Ed.2d 
1 ( 1 9 8 9 ) , s t a t e d : 

"'The F o u r t h Amendment r e q u i r e s "some 
m i n i m a l l e v e l o f o b j e c t i v e j u s t i f i c a t i o n " 
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f o r m a k i n g t h e s t o p . INS v. D e l g a d o , 466 
U.S. 210 , 217 (1 9 8 4 ) . T h a t l e v e l o f 
s u s p i c i o n i s c o n s i d e r a b l y l e s s t h a n p r o o f 
o f w r o n g d o i n g by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e . We have h e l d t h a t p r o b a b l e c a u s e 
means "a f a i r p r o b a b i l i t y t h a t c o n t r a b a n d 
o r e v i d e n c e o f a c r i m e w i l l be f o u n d , " 
I l l i n o i s v. G a t e s , 462 U.S. 213, 238 
( 1 9 8 3 ) , and t h e l e v e l o f s u s p i c i o n r e q u i r e d 
f o r a T e r r y s t o p i s o b v i o u s l y l e s s 
demanding t h a n t h a t f o r p r o b a b l e c a u s e , see 
U n i t e d S t a t e s v. M ontoya de H e r n a n d e z , 4 7 3 
U.S. 531, 541, 544 ( 1 9 8 5 ) . ' " 

992 So. 2d a t 84. 

T h r o u g h o u t h i s b r i e f , J e m i s o n h i g h l i g h t s a l l e g e d 

i n c o n s i s t e n c i e s and " h o l e s " i n O f f i c e r C l a c k l e y ' s t e s t i m o n y i n 

s u p p o r t o f h i s c o n t e n t i o n t h a t O f f i c e r C l a c k l e y f a i l e d t o 

a r t i c u l a t e a r e a s o n a b l e , o b j e c t i v e b a s i s f o r p u r s u i n g and 

u l t i m a t e l y d e t a i n i n g J e m i s o n . I n h i s f o u r t h p o i n t , i n w h i c h 

he c h a l l e n g e s O f f i c e r C l a c k l e y ' s e v e n t u a l a r r e s t o f J e m i s o n 

f o r d i s o r d e r l y c o n d u c t , J e m i s o n a l l e g e s t h a t t h e c h a r g e o f 

d i s o r d e r l y c o n d u c t was "an a f t e r t h o u g h t . " ( J e m i s o n ' s b r i e f , 

a t 21.) To t h e e x t e n t t h a t J e m i s o n c o n t e n d s t h a t h i s s t o p and 

d e t e n t i o n were p r e t e x t u a l and t h u s u n c o n s t i t u t i o n a l , we n o t e 

t h a t " [ a ] s l o n g as t h e p o l i c e o f f i c e r i s d o i n g o n l y what i s 

o b j e c t i v e l y a u t h o r i z e d and l e g a l l y p e r m i t t e d , t h e o f f i c e r ' s 

s u b j e c t i v e i n t e n t i n d o i n g i t i s i r r e l e v a n t . " Ex p a r t e 
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S c a r b r o u g h , 621 So. 2d 1006, 1010 ( A l a . 1 9 9 3 ) . Thus, we w i l l 

n o t s p e c u l a t e as t o O f f i c e r C l a c k l e y ' s s u b j e c t i v e i n t e n t i o n s 

b u t w i l l f o c u s o n l y on t h e r e a s o n a b l e n e s s o f h i s a c t i o n s w i t h 

r e s p e c t t o t h e o b j e c t i v e f a c t o r s o b s e r v e d o v e r t h e c o u r s e o f 

th e i n t e r a c t i o n b e t ween O f f i c e r C l a c k l e y and J e m i s o n . 

F i n a l l y , a t t h e h e a r t o f J e m i s o n ' s v a r i o u s c l a i m s o f 

F o u r t h Amendment i n f r i n g e m e n t l i e s t h e argument t h a t O f f i c e r 

C l a c k l e y ' s t a r g e t i n g , p u r s u i t , and e v e n t u a l d e t e n t i o n o f 

J e m i s o n were n o t b a s e d upon s u f f i c i e n t r e a s o n a b l e s u s p i c i o n o r 

p r o b a b l e c a u s e b u t were b a s e d upon O f f i c e r C l a c k l e y ' s 

" c u r i o s i t y and b r o a d r a n g e o f s u s p i c i o n s u n s u p p o r t e d by 

o b j e c t i v e j u s t i f i c a t i o n s . " ( J e m i s o n ' s b r i e f , a t 45.) 

A c c o r d i n g t o J e m i s o n , t h e f a c t s o f t h i s c a s e c o u l d n o t have 

c r e a t e d w i t h i n O f f i c e r C l a c k l e y t h e r e a s o n a b l e s u s p i c i o n o r 

p r o b a b l e c a u s e n e c e s s a r y t o c o n d u c t a l a w f u l d e t e n t i o n t h a t 

c o m p o r t s w i t h t h e r e q u i r e m e n t s o f t h e F o u r t h Amendment. 

As we p r o c e e d t h r o u g h t h e e v e n t s t h a t c u l m i n a t e d i n 

J e m i s o n ' s a r r e s t , we w i l l c o n t i n u e t o r e v e r t t o t h e most 

p e r t i n e n t i n q u i r y a r e v i e w i n g c o u r t must a s k i n a n a l y z i n g t h e 

c o n s t i t u t i o n a l i t y o f a p o l i c e s e i z u r e : " [ W ] o u l d t h e f a c t s 

a v a i l a b l e t o t h e o f f i c e r a t t h e moment o f t h e s e i z u r e o r t h e 
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s e a r c h ' w a r r a n t a man o f r e a s o n a b l e c a u t i o n i n t h e b e l i e f ' 

t h a t t h e a c t i o n t a k e n was a p p r o p r i a t e ? " T e r r y , 392 U.S. a t 

22. W i t h t h i s "man o f r e a s o n a b l e c a u t i o n " s t a n d a r d i n mind, 

we t u r n t o t h e e v e n t s t h a t c u l m i n a t e d i n J e m i s o n ' s a r r e s t . 

A. 

O f f i c e r C l a c k l e y i n i t i a l l y became i n t e r e s t e d i n J e m i s o n 

b e c a u s e he saw J e m i s o n d r i v e away f r o m a house w i t h a 

r e p u t a t i o n f o r d r u g a c t i v i t y . T h i s C o u r t has r e c o g n i z e d t h a t 

t h e a s s o c i a t i o n o f a s u s p e c t w i t h a f a c i l i t y known o r 

s u s p e c t e d o f d r u g a c t i v i t y i s a f a c t o r t h a t may g i v e r i s e t o 

r e a s o n a b l e s u s p i c i o n o r p r o b a b l e c a u s e . See Ex p a r t e K e l l y , 

870 So. 2d 711, 725 ( A l a . 2 0 0 3 ) ( o f f i c e r ' s b a c k g r o u n d k n owledge 

c o n c e r n i n g t h e a s s o c i a t i o n o f a f a c i l i t y w i t h n a r c o t i c s 

d e a l i n g was " l e g i t i m a t e l y i n c l u d e d i n h i s c a l c u l u s o f p r o b a b l e 

c a u s e " ) . Thus, o b s e r v i n g J e m i s o n d r i v i n g away f r o m a house 

where d r u g a c t i v i t y was s u s p e c t e d , O f f i c e r C l a c k l e y d e c i d e d t o 

f o l l o w and w a t c h J e m i s o n ; t h a t d e c i s i o n was j u s t i f i e d and 

r e a s o n a b l e . 

J e m i s o n a t t a c k s t h i s f a c t o r w i t h i n h i s f i r s t o f h i s 

a f o r e m e n t i o n e d f i v e i n s t a n c e s o f i n f r i n g e m e n t o f J e m i s o n ' s 

F o u r t h Amendment r i g h t s . H e r e , J e m i s o n r e l i e s on B.J.C. v. 
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S t a t e , 992 So. 2d 90 ( A l a . C r i m . App. 2 0 0 8 ) , i n a r g u i n g t h a t 

w h a t e v e r t i p t h e p o l i c e r e c e i v e d r e g a r d i n g t h e d r u g a c t i v i t y 

a t t h e house O f f i c e r C l a c k l e y was w a t c h i n g l a c k e d t h e " i n d i c i a 

o f r e l i a b i l i t y c r i t i c a l t o a l l o w t h e o f f i c e r t o i n f r i n g e on 

t h e F o u r t h Amendment r i g h t s o f J e m i s o n . " ( J e m i s o n ' s b r i e f , a t 

12.) I n B.J.C., t h i s C o u r t h e l d t h a t a T e r r y s t o p was 

c o n s t i t u t i o n a l l y i m p e r m i s s i b l e p u r s u a n t t o F l o r i d a v. J . L . , 

529 U.S. 266 (2000 ), when t h e i n i t i a l d e t e n t i o n was b a s e d 

s o l e l y upon an anonymous t i p and t h e t i p l a c k e d any " ' i n d i c i a 

o f r e l i a b i l i t y as o f t h e k i n d as c o n t e m p l a t e d i n [Adams v.  

W i l l i a m s , 407 U.S. 143 (1 972),] and [Alabama v. W h i t e , 496 

U.S. 325 ( 1 9 9 0 ) ] ' " B.J.C., 992 So. 2d a t 64, q u o t i n g J . L . , 

529 U.S. a t 74. A t t h i s p o i n t , O f f i c e r C l a c k l e y d i d n o t 

d e t a i n J e m i s o n , n o r d i d he u l t i m a t e l y d e t a i n J e m i s o n b a s e d 

upon t h i s t i p a l o n e ; t h u s , t h e h o l d i n g o f B.J.C. has no 

b e a r i n g on t h i s c a s e . A c c o r d i n g l y , J e m i s o n ' s f i r s t a l l e g a t i o n 

o f a c o n s t i t u t i o n a l i n f r i n g e m e n t by O f f i c e r C l a c k l e y i s 

m e r i t l e s s . 

B. 

N e x t , we c o n s i d e r O f f i c e r C l a c k l e y ' s o b s e r v a t i o n s 

r e g a r d i n g J e m i s o n ' s d r i v i n g . O f f i c e r C l a c k l e y t e s t i f i e d t h a t 

14 



CR-09-0399 

he f o l l o w e d J e m i s o n f o r a p p r o x i m a t e l y a q u a r t e r o f a m i l e . As 

J e m i s o n a p p r o a c h e d t h e end o f t h e s t r e e t , O f f i c e r C l a c k l e y 

e x p l a i n e d t h a t i t a p p e a r e d as i f J e m i s o n was g o i n g t o make a 

r i g h t t u r n ; i n s t e a d , J e m i s o n a b r u p t l y d r o v e f o r w a r d i n t o a 

r e s i d e n t i a l d r i v e w a y , bumping a p a r k e d v e h i c l e i n t h e p r o c e s s . 

O f f i c e r C l a c k l e y b e l i e v e d t h a t J e m i s o n knew t h a t O f f i c e r 

C l a c k l e y was f o l l o w i n g h i m. T h i s C o u r t has r e c o g n i z e d t h a t 

e r r a t i c o r e v a s i v e d r i v i n g i s a f a c t o r t h a t can be c o n s i d e r e d 

when d e t e r m i n i n g w h e t h e r an o f f i c e r has r e a s o n a b l e s u s p i c i o n . 

See M a r t i n v. S t a t e , 529 So. 2d 1032 ( A l a . C r i m . App. 1 9 8 8 ) . 

A f t e r bumping t h e p a r k e d c a r , J e m i s o n a p p r o a c h e d t h e h o u s e , 

k n o c k e d on t h e f r o n t d o o r , l o o k e d o v e r h i s s h o u l d e r a t O f f i c e r 

C l a c k l e y , and began w a l k i n g t o w a r d t h e r e a r o f t h e h o u s e . A t 

t h i s p o i n t , O f f i c e r C l a c k l e y c a l l e d o u t t o J e m i s o n t o 

d e t e r m i n e what J e m i s o n was d o i n g . O f f i c e r C l a c k l e y a s k e d 

J e m i s o n i f he l i v e d t h e r e , and he s a i d t h a t J e m i s o n " g o t r e a l 

n e r v o u s , " " p i c k e d up h i s p a c e , " and t o l d O f f i c e r C l a c k l e y t h a t 

he "had t o go." (R. 11.) O f f i c e r C l a c k l e y t o l d J e m i s o n t h a t 

he n e eded t o t a l k t o him t o "make s u r e you l i v e h e r e , " 

J e m i s o n a g a i n s a i d he "had t o go," and t h e n " t o o k o f f 

r u n n i n g . " (R. 11.) T h i s C o u r t has r e p e a t e d l y h e l d t h a t 
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" ' n e r v o u s , e v a s i v e b e h a v i o r i s a p e r t i n e n t f a c t o r i n 

d e t e r m i n i n g r e a s o n a b l e s u s p i c i o n . ' " S t a t e v. M c P h e r s o n , 892 

So. 2d 448, 454 ( A l a . C r i m . App. 2 0 0 4 ) , q u o t i n g I l l i n o i s v.  

Wardlow, 528 U.S. 119, 124, 120 S.Ct. 673 ( 2 0 0 0 ) . See a l s o  

S m i t h v. S t a t e , 19 So. 3d 912 ( A l a . C r i m . App. 2 0 0 9 ) ; W.D.H.  

v. S t a t e , 16 So. 3d 121 ( A l a . C r i m . App. 2 0 0 8 ) ; and Camp v. 

S t a t e , 983 So. 2d 1141 ( A l a . C r i m . App. 2 0 0 7 ) ( a l l q u o t i n g 

Wardlow t o s u p p o r t t h e same p r o p o s i t i o n ) . B e c a u s e J e m i s o n ' s 

e r r a t i c d r i v i n g , n e r v o u s n e s s , and e v a s i v e b e h a v i o r were a l l 

s u s p i c i o u s a c t i o n s , O f f i c e r C l a c k l e y a c t e d r e a s o n a b l y i n 

c o n t i n u i n g t o i n v e s t i g a t e . 

C. 

A c c o r d i n g t o O f f i c e r C l a c k l e y , a f t e r J e m i s o n t o l d him a 

s e c o n d t i m e t h a t he had t o go, J e m i s o n t o o k o f f i n h e a d l o n g 

f l i g h t away f r o m O f f i c e r C l a c k l e y . I n Wardlow, t h e U n i t e d 

S t a t e s Supreme C o u r t o b s e r v e d t h a t " [ h ] e a d l o n g f l i g h t -¬

w h e r e v e r i t o c c u r s -- i s t h e consummate a c t o f e v a s i o n : I t i s 

n o t n e c e s s a r i l y i n d i c a t i v e o f w r o n g d o i n g , b u t i t i s c l e a r l y 

s u g g e s t i v e o f s u c h . " 528 U.S. a t 124-25. I n J e m i s o n ' s t h i r d 

a l l e g a t i o n he c o n t e n d s t h a t he was w e l l w i t h i n h i s r i g h t s t o 

" l e a v e " a f t e r a n s w e r i n g O f f i c e r C l a c k l e y ' s q u e s t i o n s . 
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( J e m i s o n ' s b r i e f , a t 19.) J e m i s o n r e l i e s upon F l o r i d a v.  

R o y e r , 4 60 U.S. 491 ( 1 9 8 3 ) , t o j u s t i f y h i s " p i c k i n g up h i s 

p a c e " w h i l e l e a v i n g b e c a u s e , he s a y s , he was f r e e " t o go on 

h i s way." ( J e m i s o n ' s b r i e f , a t 20.) As b e s t we can 

u n d e r s t a n d , J e m i s o n a p p e a r s t o a r g u e t h a t h i s e x e r c i s i n g h i s 

r i g h t t o t e r m i n a t e t h e i n t e r a c t i o n s h o u l d i n no way be 

c o n s i d e r e d s u s p i c i o u s o r i n no way w o u l d have j u s t i f i e d a s t o p 

by O f f i c e r C l a c k l e y . However, t h e U n i t e d S t a t e s Supreme C o u r t 

i n Wardlow r e c o g n i z e d t h a t i t s h o l d i n g was c o n s i s t e n t w i t h 

R o y e r i n t h a t " [ f ] l i g h t , by i t s v e r y n a t u r e , i s n o t ' g o i n g 

a b o u t one's b u s i n e s s ' ; i n f a c t , i t i s j u s t t h e o p p o s i t e . " 528 

U.S. a t 125. C o n t r a r y t o h i s a s s e r t i o n , J e m i s o n ' s d e c i s i o n t o 

r u n f r o m O f f i c e r C l a c k l e y was n o t a k i n t o J e m i s o n ' s d e c l i n i n g 

t o answer q u e s t i o n s and go on a b o u t h i s way. J e m i s o n t o o k o f f 

i n h e a d l o n g f l i g h t away f r o m O f f i c e r C l a c k l e y , an a c t i o n t h a t 

w o u l d h a v e , t a k i n g i n t o c o n s i d e r a t i o n a l l t h e c i r c u m s t a n c e s 

a t t e n d a n t t o t h e s i t u a t i o n , g i v e n O f f i c e r C l a c k l e y a 

r e a s o n a b l e s u s p i c i o n t h a t c r i m i n a l a c t i v i t y was a f o o t . 

A c c o r d i n g l y , J e m i s o n ' s h e a d l o n g f l i g h t away f r o m O f f i c e r 

C l a c k l e y s u g g e s t e d t h a t he was i n v o l v e d w i t h some s o r t o f 

17 



CR-09-0399 

c r i m i n a l a c t i v i t y ; t h u s , O f f i c e r C l a c k l e y was j u s t i f i e d i n 

p u r s u i n g J e m i s o n t o i n v e s t i g a t e f u r t h e r . 

T h r o u g h o u t h i s f i r s t t h r e e a l l e g a t i o n s o f c o n s t i t u t i o n a l 

v i o l a t i o n s , J e m i s o n r e p e a t e d l y c o n t e n d s t h a t O f f i c e r 

C l a c k l e y ' s p u r p o r t e d l y i n c o n s i s t e n t t e s t i m o n y e v i d e n c e d no 

r e a s o n a b l e b a s i s f o r him t o s t o p J e m i s o n . S p e c i f i c a l l y , 

w i t h i n J e m i s o n ' s s e c o n d a l l e g a t i o n , he c o n t e n d s t h a t O f f i c e r 

C l a c k l e y ' s v a r i o u s j u s t i f i c a t i o n s f o r f o l l o w i n g and u l t i m a t e l y 

s t o p p i n g J e m i s o n e v i d e n c e d a l a c k o f a r e a s o n a b l e b a s i s t o 

i n i t i a t e a s t o p . However, i n t h e s i t u a t i o n s d e s c r i b e d i n 

J e m i s o n ' s f i r s t t h r e e p o i n t s , no d e t e n t i o n had t a k e n p l a c e . 

O f f i c e r C l a c k l e y t e s t i f i e d t h a t he was a p p r o x i m a t e l y 30 f e e t 

away f r o m J e m i s o n when he began a s k i n g J e m i s o n q u e s t i o n s a t 

t h e r e s i d e n c e . Up u n t i l t h e moment O f f i c e r C l a c k l e y c a u g h t up 

w i t h a f l e e i n g J e m i s o n and a r r e s t e d him, O f f i c e r C l a c k l e y had 

n o t s t o p p e d o r d e t a i n e d , and t h u s had n o t s e i z e d , J e m i s o n i n 

any m e a n i n g f u l s e n s e . A F o u r t h Amendment s e i z u r e t a k e s p l a c e 

o n l y "when t h e r e i s a g o v e r n m e n t a l t e r m i n a t i o n o f f r e e d o m o f 

movement t h r o u g h i n t e n t i o n a l l y a p p l i e d means." B r o w e r v.  

C o u n t y o f I n y o , 489 U.S. 593, 597 ( 1 9 8 9 ) . Thus, O f f i c e r 

C l a c k l e y d i d n o t s e i z e J e m i s o n by f o l l o w i n g him i n h i s p o l i c e 
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v e h i c l e , see B r o w e r ( t h e show o f p o l i c e a u t h o r i t y i n h e r e n t i n 

a p o l i c e c h a s e does n o t , i n and o f i t s e l f and w i t h o u t a c t u a l l y 

c a u s i n g a t r a f f i c s t o p , c o n s t i t u t e a s e i z u r e u n d e r t h e F o u r t h 

Amendment); by s p e a k i n g t o him and a t t e m p t i n g t o a s k 

q u e s t i o n s , see R o y e r , 460 U.S. a t 497 ("law e n f o r c e m e n t 

o f f i c e r s do n o t v i o l a t e t h e F o u r t h Amendment by m e r e l y 

a p p r o a c h i n g an i n d i v i d u a l on t h e s t r e e t o r i n a n o t h e r p u b l i c 

p l a c e , by a s k i n g h im i f he i s w i l l i n g t o answer some 

q u e s t i o n s , by p u t t i n g q u e s t i o n s t o him i f t h e p e r s o n i s 

w i l l i n g t o l i s t e n , o r by o f f e r i n g i n e v i d e n c e i n a c r i m i n a l 

p r o s e c u t i o n h i s v o l u n t a r y a n s w e r s t o s u c h q u e s t i o n s " ) ; o r by 

g i v i n g c h a s e t o J e m i s o n once he f l e d t h e s c e n e . See  

C a l i f o r n i a v. H o d a r i D., 499 U.S. 621 ( 1 9 9 1 ) ( a p o l i c e o f f i c e r 

r u n n i n g a f t e r a s u s p e c t and o r d e r i n g h im t o h a l t does n o t 

s e i z e t h e s u s p e c t when t h e s u s p e c t r e f u s e s t o c o m p l y w i t h t h e 

o f f i c e r ' s o r d e r s and c o n t i n u e s f l e e i n g ) . B e c a u s e up u n t i l t h e 

p o i n t o f a c t u a l a r r e s t O f f i c e r C l a c k l e y had n o t s e i z e d J e m i s o n 

u n d e r any s t a n d a r d a r t i c u l a t e d by t h e U n i t e d S t a t e s Supreme 

C o u r t , no F o u r t h Amendment v i o l a t i o n t o o k p l a c e d u r i n g t h e 

e v e n t s p r o c e e d i n g t h e a c t u a l a r r e s t . A c c o r d i n g l y , no c l a i m 
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r a i s e d w i t h i n J e m i s o n ' s f i r s t t h r e e c l a i m s o f F o u r t h Amendment 

i n f r i n g e m e n t e n t i t l e s h i m t o r e l i e f . 

D. 

O f f i c e r C l a c k l e y f i n a l l y a p p r e h e n d e d J e m i s o n a f t e r g i v i n g 

c h a s e f o r a p p r o x i m a t e l y f o u r o r f i v e b l o c k s . O f f i c e r C l a c k l e y 

h a n d c u f f e d J e m i s o n and p l a c e d h im u n d e r a r r e s t f o r d i s o r d e r l y 

c o n d u c t , s p e c i f i c a l l y "under t h e s u b s e c t i o n o f b l o c k i n g o r 

i n t e r r u p t i n g a p e d e s t r i a n o r v e h i c l e t r a f f i c i n a p u b l i c 

h i g h w a y . " (R. 18.) I n h i s f o u r t h p o i n t , J e m i s o n a r g u e s t h a t 

h i s a r r e s t was u n c o n s t i t u t i o n a l b e c a u s e , he s a y s , O f f i c e r 

C l a c k l e y d i d n o t have t h e r e q u i s i t e r e a s o n a b l e s u s p i c i o n o r 

p r o b a b l e c a u s e t o a r r e s t him. S p e c i f i c a l l y , J e m i s o n c o n t e n d s 

t h a t O f f i c e r C l a c k l e y ' s t e s t i m o n y r e g a r d i n g d i s o r d e r l y c o n d u c t 

was "an a f t e r t h o u g h t . " ( J e m i s o n ' s b r i e f , a t 21.) M o r e o v e r , 

J e m i s o n a l s o a r g u e s t h a t t h e S t a t e f a i l e d t o p r o v e a p r i m a 

f a c i e c a s e o f d i s o r d e r l y c o n d u c t . 

S e c t i o n 1 3 A - 1 1 - 7 ( a ) ( 5 ) , A l a . Code 1975, s t a t e s t h a t a 

p e r s o n commits t h e c r i m e o f d i s o r d e r l y c o n d u c t i f , " w i t h 

i n t e n t t o c a u s e p u b l i c i n c o n v e n i e n c e , a nnoyance o r a l a r m , o r 

r e c k l e s s l y c r e a t i n g a r i s k t h e r e o f , he ... [ o ] b s t r u c t s 

v e h i c u l a r o r p e d e s t r i a n t r a f f i c . " A d d i t i o n a l l y , § 
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1 5 - 1 0 - 3 ( a ) ( 1 ) , A l a . Code 1975, s t a t e s , i n p e r t i n e n t p a r t : "An 

o f f i c e r may a r r e s t a p e r s o n w i t h o u t a w a r r a n t , on any day and 

a t any t i m e ... [ i ] f a p u b l i c o f f e n s e has been c o m m i t t e d o r a 

b r e a c h o f t h e p e a c e t h r e a t e n e d i n t h e p r e s e n c e o f a p o l i c e 

o f f i c e r . " 

I n P o w e l l v. S t a t e , 796 So. 2d 404 ( A l a . C r i m . App. 

1 9 9 9 ) , a f f ' d , 796 So. 2d 434 ( A l a . 2 0 0 1 ) , t h i s C o u r t s t a t e d : 

"'The l e v e l o f e v i d e n c e n eeded f o r a 
f i n d i n g o f p r o b a b l e c a u s e i s l o w . "An 
o f f i c e r need n o t have enough e v i d e n c e o r 
i n f o r m a t i o n t o s u p p o r t a c o n v i c t i o n [ i n 
o r d e r t o have p r o b a b l e c a u s e f o r 
a r r e s t ] ' [ O ] n l y t h e p r o b a b i l i t y , and 
n o t a p r i m a f a c i e s h o w i n g , o f c r i m i n a l 
a c t i v i t y i s t h e s t a n d a r d o f p r o b a b l e 
c a u s e . ' " S t o n e v. S t a t e , 501 So. 2d 562, 
565 ( A l a . C r . App. 1 98 6 ) . " ' P r o b a b l e c a u s e 
e x i s t s where " t h e f a c t s and c i r c u m s t a n c e s 
w i t h i n [ t h e a r r e s t i n g o f f i c e r s ' ] k n o w l edge 
and o f w h i c h t h e y had r e a s o n a b l y 
t r u s t w o r t h y i n f o r m a t i o n [ a r e ] s u f f i c i e n t i n 
t h e m s e l v e s t o w a r r a n t a man o f r e a s o n a b l e 
c a u t i o n i n t h e b e l i e f t h a t " an o f f e n s e has 
been o r i s b e i n g c o m m i t t e d . ' " Young v. 
S t a t e , 372 So. 2d 409, 410 ( A l a . C r . App. 
1 9 7 9 ) ( q u o t i n g D r a p e r v. U n i t e d S t a t e s , 358 
U.S. 307, 313, 7 9 S.Ct. 329, 333, 3 L.Ed.2d 

327 ( 1 9 5 9 ) ) . ' " 

796 So. 2d a t 424, q u o t i n g S t a t e v. J o h n s o n , 682 So. 2d 385, 

387-88 ( A l a . 1 9 9 6 ) . 
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A c c o r d i n g t o O f f i c e r C l a c k l e y , J e m i s o n r a n t h r o u g h t h e 

y a r d s o f h o u s e s i n t h a t n e i g h b o r h o o d and i n t h e c e n t e r o f 

T a y l o r Avenue b e f o r e f i n a l l y b e i n g a p p r e h e n d e d f o u r o r f i v e 

b l o c k s away. O f f i c e r C l a c k l e y w i t n e s s e d t h e s e e v e n t s as he 

gave c h a s e and e v e n t u a l l y c a u g h t J e m i s o n . These o b s e r v a t i o n s 

were s u f f i c i e n t t o g i v e O f f i c e r C l a c k l e y s u f f i c i e n t p r o b a b l e 

c a u s e t o a r r e s t J e m i s o n . C o n t r a r y t o J e m i s o n ' s argument on 

a p p e a l , t h e S t a t e was n o t r e q u i r e d t o p r e s e n t e v i d e n c e 

s u f f i c i e n t t o s u s t a i n a c o n v i c t i o n f o r d i s o r d e r l y c o n d u c t i n 

o r d e r t o r e n d e r t h e w a r r a n t l e s s a r r e s t l a w f u l . A c c o r d i n g l y , 

O f f i c e r C l a c k l e y ' s w a r r a n t l e s s a r r e s t o f J e m i s o n was l a w f u l . 

On a d a i l y b a s i s , p o l i c e o f f i c e r s a r e r e q u i r e d t o use 

t h e i r t r a i n i n g and e x p e r i e n c e s t o i n v e s t i g a t e c r i m e s and t o 

a p p r e h e n d t h o s e s u s p e c t e d o f w r o n g d o i n g . I n many c a s e s , 

i n c l u d i n g t h i s one, s e e m i n g l y i n n o c e n t o r o t h e r w i s e 

n o n c r i m i n a l a c t i v i t i e s may c a t c h t h e a t t e n t i o n o f a p o l i c e 

o f f i c e r and s p a r k w i t h i n t h a t o f f i c e r a b e l i e f t h a t f u r t h e r 

i n v e s t i g a t i o n i s r e q u i r e d . I n t h e s e i n s t a n c e s , r e v i e w i n g 

c o u r t s a r e c a l l e d t o be c a r e f u l and d e f e r t o t h e judgment o f 

t h e p o l i c e o f f i c e r s . See, W i l l i a m s v. S t a t e , 716 So. 2d 753, 

756 ( A l a . C r i m . App. 1998)("When r e v i e w i n g t h e d e g r e e o f 
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s u s p i c i o n t h a t a t t a c h e s t o n o n c r i m i n a l b e h a v i o r , c o u r t s s h o u l d 

g i v e g r e a t d e f e r e n c e t o t h e t r a i n i n g and e x p e r i e n c e o f p o l i c e 

o f f i c e r s . " ) . C o u r t s r e v i e w i n g i n t e r a c t i o n s b e tween p o l i c e and 

p o t e n t i a l c r i m i n a l s have r e p e a t e d l y i n s t r u c t e d t h a t s u c h 

i n t e r a c t i o n s c a n n o t be v i e w e d i n a vacuum, b u t must be 

a n a l y z e d c o n s i d e r i n g t h e " t o t a l i t y o f t h e c i r c u m s t a n c e s . " I n 

a s k i n g i f a r e a s o n a b l e man s t a n d i n g a t t h e same v a n t a g e p o i n t 

as O f f i c e r C l a c k l e y , w i t n e s s i n g t h e same b e h a v i o r o f a 

s u s p e c t , w o u l d b e l i e v e t h a t O f f i c e r C l a c k l e y ' s p u r s u i t and 

s e i z u r e o f J e m i s o n were a p p r o p r i a t e , we answer t h a t i n q u i r y i n 

t h e a f f i r m a t i v e . 

O f f i c e r C l a c k l e y n e v e r s e i z e d J e m i s o n u n d e r t h e p l a i n 

m e a n ing o f t h e F o u r t h Amendment b e f o r e he p l a c e d J e m i s o n u n d e r 

c u s t o d i a l a r r e s t . F u r t h e r m o r e , O f f i c e r C l a c k l e y ' s a r r e s t o f 

J e m i s o n was l a w f u l . B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t 

J e m i s o n was n e v e r s u b j e c t e d t o an i l l e g a l s e i z u r e d u r i n g t h e 

c o u r s e o f h i s i n t e r a c t i o n w i t h O f f i c e r C l a c k l e y . Thus, we now 

t u r n t o t h e s e a r c h t h a t u n c o v e r e d t h e E c s t a s y u n d e r l y i n g t h i s 

p r o s e c u t i o n . 

I I . 
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The S t a t e a r g u e s t h a t no i l l e g a l s e a r c h t o o k p l a c e i n 

t h i s c a s e . S p e c i f i c a l l y , t h e S t a t e c o n t e n d s t h a t t h e bag o f 

E c s t a s y was n o t f o u n d p u r s u a n t t o any s o r t o f s e a r c h b u t was 

r e c o v e r e d on t h e g r o u n d a l o n g t h e r o u t e o f J e m i s o n ' s f l i g h t . 

F u r t h e r m o r e , t h e S t a t e c o n t e n d s , even i f t h e r e c o v e r y o f t h e 

bag o f E c s t a s y c o u l d be c o n s t r u e d t o be t h e r e s u l t o f a 

s e a r c h , t h e s e a r c h i n no way i n v o l v e d an a r e a i n w h i c h J e m i s o n 

had a r e a s o n a b l e e x p e c t a t i o n o f p r i v a c y . J e m i s o n c o n t e n d s 

t h a t t h e S t a t e f a i l e d t o show " e x i g e n t c i r c u m s t a n c e s o r an 

a p p l i c a b l e e x c e p t i o n [ t o t h e w a r r a n t r e q u i r e m e n t ] " i n o r d e r t o 

c o n d u c t a w a r r a n t l e s s s e a r c h o f J e m i s o n ' s u n c l e ' s y a r d . 

" ' I n t h e c o n t e x t o f t h e F o u r t h Amendment, a s e a r c h 

i m p l i e s p r o b i n g i n t o s e c r e t p l a c e s f o r t h a t w h i c h i s h i d d e n 

[and] i m p l i e s f o r c e , a c t u a l o r c o n s t r u c t i v e , o r a f o r c e a b l e 

d i s p o s s e s s i o n o f p r o p e r t y o f one by e x p l o r a t o r y a c t s . ' " 

W i l l i a m s v. S t a t e , 3 So. 3d 285, 289 ( A l a . C r i m . App. 2 0 0 8 ) , 

q u o t i n g V o g e l v. S t a t e , 426 So. 2d 863, 872 ( A l a . C r i m . App. 

1 9 8 0 ) ( i n t e r n a l c i t a t i o n s o m i t t e d ) . 

H e r e , t h e a c t i o n s t a k e n by O f f i c e r C l a c k l e y do n o t f i t 

w i t h i n t h e p a r a m e t e r s o f a " s e a r c h " as d e s c r i b e d by t h i s C o u r t 

i n W i l l i a m s . The bag o f E c s t a s y was f o u n d a l o n g J e m i s o n ' s 
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f l i g h t r o u t e c l o s e t o t h e c o r n e r o f t h e house on a p i l e o f 

l e a v e s a d j a c e n t t o t h e d r i v e w a y . I n no way c o u l d O f f i c e r 

C l a c k l e y ' s a c t i o n s be d e s c r i b e d as " p r o b i n g " o r " e x p l o r a t o r y . " 

A c c o r d i n g l y , no s e a r c h f a l l i n g w i t h i n t h e meaning o f t h e 

F o u r t h Amendment t o o k p l a c e . 

M o r e o v e r , a s s u m i n g , f o r t h e s a k e o f argument, t h a t 

O f f i c e r C l a c k l e y ' s r e c o v e r y o f t h e bag o f E c s t a s y d i d 

c o n s t i t u t e a s e a r c h , J e m i s o n l a c k s s t a n d i n g t o c h a l l e n g e t h e 

s e a r c h o f h i s u n c l e ' s y a r d . I n J o n e s v. S t a t e , 946 So. 2d 

9 0 3 ( A l a . C r i m . App. 2 0 0 6 ) , t h i s C o u r t e x p l a i n e d : 

"'An a p p e l l a n t w i s h i n g t o e s t a b l i s h 
s t a n d i n g t o c h a l l e n g e t h e i n t r o d u c t i o n o f 
e v i d e n c e o b t a i n e d as a r e s u l t o f an a l l e g e d 
v i o l a t i o n o f t h e F o u r t h Amendment must 
d e m o n s t r a t e t h a t he has a l e g i t i m a t e 
e x p e c t a t i o n o f p r i v a c y i n t h e a r e a 
s e a r c h e d . C o c h r a n v. S t a t e , 500 So. 2d 
1161 ( A l a . C r . A p p . 1 9 8 4 ) , r e v ' d i n p a r t on 
o t h e r g r o u n d s , 500 So. 2d 1179 ( A l a . 1 9 8 5 ) , 
on remand, 500 So. 2d 1188 ( A l a . C r . A p p . 
1 9 8 6 ) , a f f ' d , 500 So. 2d 1064 ( A l a . 1 9 8 6 ) , 
c e r t . d e n i e d , 481 U.S. 1033, 107 S.Ct. 
1965, 95 L.Ed.2d 537 ( 1 9 8 7 ) . . . . "A p e r s o n 
who i s a g g r i e v e d by an i l l e g a l s e a r c h and 
s e i z u r e o n l y t h r o u g h t h e i n t r o d u c t i o n o f  
damaging e v i d e n c e s e c u r e d by a s e a r c h o f a  
t h i r d p e r s o n ' s p r e m i s e s o r p r o p e r t y has n o t  
had any o f h i s F o u r t h Amendment r i g h t s  
i n f r i n g e d . " Rakas v. I l l i n o i s , 43 9 U.S. 
128, 134, 99 S.Ct. 421, 425, 58 L.Ed.2d 387 
( 1 9 7 8 ) . " F o r a s e a r c h t o v i o l a t e t h e 
r i g h t s o f a s p e c i f i c d e f e n d a n t , t h a t 
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d e f e n d a n t must have a l e g i t i m a t e 
e x p e c t a t i o n o f p r i v a c y i n t h e p l a c e 
s e a r c h e d , and t h e b u r d e n i s s q u a r e l y on t h e 
d e f e n d a n t a s s e r t i n g t h e v i o l a t i o n t o 
e s t a b l i s h t h a t s u c h an e x p e c t a t i o n 
e x i s t e d . " K a e r c h e r v. S t a t e , 554 So. 2d 
1143, 1148 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 554 
So. 2d 1152 ( A l a . 1 9 8 9 ) . ' 

" H a r r i s v. S t a t e , 594 So. 2d 725, 727 ( A l a . C r i m . 
App. 19 9 1 ) . 

946 So. 2d a t 919-20 ( e m p h a s i s a d d e d ) . The r e c o r d i s d e v o i d 

o f any e v i d e n c e i n d i c a t i n g t h a t J e m i s o n had a l e g i t i m a t e 

e x p e c t a t i o n o f p r i v a c y i n h i s u n c l e ' s y a r d . J e m i s o n o f f e r s no 

argument o t h e r w i s e . A c c o r d i n g l y , J e m i s o n d i d n o t have 

s t a n d i n g t o c h a l l e n g e t h e s e a r c h o f h i s u n c l e ' s y a r d . 

F i n a l l y , J e m i s o n a r g u e s t h a t t h e t r i a l c o u r t p r o p e r l y 

s u p p r e s s e d t h e bag o f E c s t a s y r e c o v e r e d f r o m t h e s c e n e on t h e 

g r o u n d t h a t O f f i c e r C l a c k l e y d i d n o t see J e m i s o n t h r o w t h e bag 

on t h e g r o u n d d u r i n g t h e c h a s e . O f f i c e r C l a c k l e y a d m i t t e d 

d u r i n g t h e s u p p r e s s i o n h e a r i n g t h a t he d i d n o t see J e m i s o n 

abandon a n y t h i n g as he was f l e e i n g f r o m t h e s c e n e . To t h e 

e x t e n t t h a t t h e t r i a l c o u r t s u p p r e s s e d t h e bag o f E c s t a s y on 

t h e g r o u n d t h a t O f f i c e r C l a c k l e y d i d n o t a c t u a l l y see J e m i s o n 

i n p o s s e s s i o n o f t h e d r u g s b e f o r e he d i s c a r d e d them, we h o l d 
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t h a t s u c h a c o n s i d e r a t i o n i s an i m p r o p e r j u s t i f i c a t i o n f o r 

s u p p r e s s i n g t h i s e v i d e n c e . 

A s u p p r e s s i o n h e a r i n g s e r v e s as a means t h r o u g h w h i c h a 

p a r t y may c h a l l e n g e t h e a d m i s s i o n o f e v i d e n c e p u r p o r t e d l y 

o b t a i n e d t h r o u g h an i l l e g a l s e i z u r e o r s e a r c h . See R u l e 

1 5 . 6 ( a ) , A l a . R. C r i m . P. ("A d e f e n d a n t a g g r i e v e d by an 

a l l e g e d l y u n l a w f u l s e a r c h o r s e i z u r e may move t h e c o u r t t o 

s u p p r e s s f o r use as e v i d e n c e a n y t h i n g so o b t a i n e d . " ) . I n a 

c a s e l i k e t h e one a t hand, where t h e d e f e n d a n t moves t o 

s u p p r e s s e v i d e n c e on t h e g r o u n d t h a t t h e e v i d e n c e was o b t a i n e d 

i n v i o l a t i o n o f t h e F o u r t h Amendment, t h e i n q u i r y b e g i n s and 

ends w i t h t h e q u e s t i o n s r e g a r d i n g t h e c o n s t i t u t i o n a l i t y o f t h e 

s e a r c h a n d / o r s e i z u r e : i f t h e s e a r c h a n d / o r s e i z u r e was 

u n c o n s t i t u t i o n a l , t h e m o t i o n i s due t o be g r a n t e d and t h e 

e v i d e n c e s u p p r e s s e d ; however, i f t h e s e a r c h a n d / o r s e i z u r e was 

c o n s t i t u t i o n a l l y p e r m i s s i b l e , t h e m o t i o n i s due t o be d e n i e d , 

and t h e e v i d e n c e s u r v i v e s F o u r t h Amendment s c r u t i n y . Any 

q u e s t i o n r e g a r d i n g t h e w e i g h t o r v e r a c i t y o f t h e e v i d e n c e must 

be d e c i d e d by t h e j u r y , as t h i s i n q u i r y f a l l s o u t s i d e t h e 

sc o p e o f t h e s u p p r e s s i o n h e a r i n g . C f . B r y a n t v. S t a t e , 428 

So. 2d 641, 645 ( A l a . C r i m . App. 1982) ("The p u r p o s e o f a 
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s u p p r e s s i o n h e a r i n g i s t o d e t e r m i n e t h e v o l u n t a r i n e s s o f a 

s t a t e m e n t , n o t i t s c o n t e n t . " ) . 

By a n a l o g y , t h i s C o u r t has r e c o g n i z e d t h a t R u l e 

1 3 . 5 ( c ) ( 1 ) , A l a . R. C r i m . P. does n o t a u t h o r i z e "a t r i a l c o u r t 

t o d i s m i s s an i n d i c t m e n t b a s e d on t h e c o u r t ' s p r e t r i a l 

d e t e r m i n a t i o n o f t h e s u f f i c i e n c y o f t h e S t a t e ' s c a s e . " S t a t e 

v. W o r l e y , [Ms. CR-0 6-1879, November 13, 2009] So. 3d , 

( A l a . C r i m . App. 2 0 0 9 ) . Under R u l e 1 3 . 5 ( c ) ( 1 ) , an 

i n d i c t m e n t may be d i s m i s s e d o n l y " b a s e d upon o b j e c t i o n s t o t h e 

v e n i r e , t h e l a c k o f l e g a l q u a l i f i c a t i o n s o f an i n d i v i d u a l 

g r a n d j u r o r , t h e l e g a l i n s u f f i c i e n c y o f t h e i n d i c t m e n t , o r t h e 

f a i l u r e o f t h e i n d i c t m e n t t o c h a r g e an o f f e n s e . " W o r l e y , 

So. 3d a t , q u o t i n g S t a t e v. F o s t e r , 935 So. 2d 1216 ( A l a . 

C r i m . App. 2 0 0 5 ) , and c i t i n g R u l e 1 3 . 5 ( c ) ( 1 ) , A l a . R. C r i m . P. 

Thus, whereas R u l e 1 3 . 5 ( c ) ( 1 ) a l l o w s f o r t h e p r e t r i a l 

d i s m i s s a l o f an i n d i c t m e n t o n l y on l i m i t e d g r o u n d , b u t n o t 

d i s m i s s a l b a s e d upon a p r e t r i a l d e t e r m i n a t i o n o f t h e 

s u f f i c i e n c y o f t h e S t a t e ' s e v i d e n c e , R u l e 15.6(a) l i k e w i s e 

a l l o w s o n l y f o r t h e s u p p r e s s i o n o f e v i d e n c e o b t a i n e d p u r s u a n t 

t o an i l l e g a l s e a r c h o r s e i z u r e , b u t does n o t a u t h o r i z e 

s u p p r e s s i o n b a s e d upon t h e t r i a l c o u r t ' s d e t e r m i n a t i o n o f t h e 

28 



CR-09-0399 

s u f f i c i e n c y o f t h e S t a t e ' s e v i d e n c e . A c c o r d i n g l y , t o t h e 

e x t e n t t h e t r i a l c o u r t s u p p r e s s e d t h e e v i d e n c e o f t h e b a g o f 

E c s t a s y on t h e g r o u n d t h a t t h e S t a t e f a i l e d t o p r o v e t h e 

e x i s t e n c e o f a n e x u s l i n k i n g J e m i s o n t o t h e d r u g s , t h a t 

s u p p r e s s i o n was i n e r r o r b e c a u s e i t f e l l o u t s i d e t h e bounds o f 

t h e m o t i o n t o s u p p r e s s . 

F i n a l l y , we n o t e t h a t i n J e m i s o n ' s o r i g i n a l m o t i o n t o 

s u p p r e s s he c l a i m e d t h a t t h e S t a t e f a i l e d t o p r o v e t h e c h a i n 

o f c u s t o d y o f t h e e v i d e n c e i n t h i s c a s e . A p p a r e n t l y , t h i s 

i s s u e was n o t c o n t e s t e d a t t h e s u p p r e s s i o n h e a r i n g b e c a u s e t h e 

o n l y t e s t i m o n y r e l a t i n g t o a c h a i n - o f - c u s t o d y c l a i m c a n be 

f o u n d i n O f f i c e r C l a c k l e y ' s s t a t e m e n t t h a t he t u r n e d o v e r t h e 

d r u g s t o t h e A l a b a m a D e p a r t m e n t o f F o r e n s i c S c i e n c e s f o r 

t e s t i n g . No o t h e r i n q u i r i e s were made. A c c o r d i n g l y , t h e 

r e c o r d i s d e v o i d o f e v i d e n c e i n d i c a t i n g s u p p r e s s i o n was 

w a r r a n t e d b a s e d upon t h e f a i l u r e o f t h e S t a t e ' s c h a i n - o f -

c u s t o d y e v i d e n c e . 

J e m i s o n a l s o c l a i m s t h a t t h e s u p p r e s s i o n o f t h e e v i d e n c e 

s e i z e d f r o m h i s v e h i c l e was j u s t i f i e d on t h e g r o u n d t h a t 

O f f i c e r C l a c k l e y ' s s e a r c h o f h i s v e h i c l e was c o n d u c t e d i n 

v i o l a t i o n o f A r i z o n a v. G a n t , U.S. , 129 S.Ct. 1710 
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( 2 0 0 9 ) . S p e c i f i c a l l y , J e m i s o n c o n t e n d s t h a t t h e s e a r c h was 

i l l e g a l u n d e r Gant on t h e g r o u n d s (1) t h a t t h e s e a r c h was n o t 

n e c e s s a r y f o r O f f i c e r C l a c k l e y ' s own s a f e t y ; and (2) t h a t 

O f f i c e r C l a c k l e y c o u l d n o t have r e a s o n a b l y b e l i e v e d t h a t a 

s e a r c h o f J e m i s o n ' s c a r w o u l d have u n c o v e r e d e v i d e n c e o f t h e 

o f f e n s e on w h i c h t h e a r r e s t was made -- d i s o r d e r l y c o n d u c t . 

The S t a t e c o n t e n d s t h a t Gant s h o u l d n o t r e t r o a c t i v e l y a p p l y t o 

J e m i s o n ' s c a s e . 

T h i s C o u r t has n o t y e t a d d r e s s e d t h e a p p l i c a b i l i t y o f 

G ant t o c a s e s p e n d i n g on d i r e c t a p p e a l . I n t h e wake o f G a n t , 

t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t i n 

U n i t e d S t a t e s v. D a v i s , 598 F.3d 1259 ( 1 1 t h C i r . 2 0 1 0 ) , 

d i s c u s s e d w h e t h e r Gant a p p l i e d r e t r o a c t i v e l y t o a c a s e t h e n 

b e f o r e t h e c o u r t on d i r e c t a p p e a l : 

" A l t h o u g h t h e Supreme C o u r t ' s r e t r o a c t i v i t y 
d o c t r i n e has a c o m p l i c a t e d h i s t o r y , see U n i t e d  
S t a t e s v. J o h n s o n , 457 U.S. 537, 542-48, 102 S.Ct. 
2579, 73 L.Ed.2d 202 ( 1 9 8 2 ) , i t i s now s e t t l e d t h a t 
'a d e c i s i o n o f [ t h e S u p r e m e ] C o u r t c o n s t r u i n g t h e 
F o u r t h Amendment i s t o be a p p l i e d r e t r o a c t i v e l y t o 
a l l c o n v i c t i o n s t h a t were n o t y e t f i n a l a t t h e t i m e 
t h e d e c i s i o n was r e n d e r e d , ' i d . a t 562, 102 S.Ct. 
2579, ' w i t h no e x c e p t i o n f o r c a s e s i n w h i c h t h e new 
r u l e c o n s t i t u t e s a " c l e a r b r e a k " w i t h t h e p a s t , ' 
G r i f f i t h v. K e n t u c k y , 479 U.S. 314, 328, 107 S.Ct. 
708, 93 L.Ed.2d 649 ( 1 9 8 7 ) . 2 A c c o r d G l a z n e r v.  
G l a z n e r , 347 F.3d 1212, 1217 ( 1 1 t h C i r . 2 0 0 3 ) ( ' [ F ] o r 
n e w l y a n n o u n c e d r u l e s g o v e r n i n g c r i m i n a l 
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p r o s e c u t i o n s , t h e Supreme C o u r t has c o m p l e t e l y 
r e j e c t e d b o t h p u r e p r o s p e c t i v i t y , w h i c h o c c u r s where 
a c o u r t g i v e s a n e w l y a n n o u n c e d r u l e no r e t r o a c t i v e 
e f f e c t , a nd m o d i f i e d p r o s p e c t i v i t y , w h i c h o c c u r s 
where a c o u r t a p p l i e s a n e w l y a n n o u n c e d r u l e 
r e t r o a c t i v e l y on a c a s e b y c a s e b a s i s . ' ) . B e c a u s e 
D a v i s ' s c a s e was p e n d i n g on d i r e c t a p p e a l when Gant 
was d e c i d e d , t h e r u l e a n n o u n c e d i n t h a t d e c i s i o n 
a p p l i e s t o h i s c a s e . 

" 2 ' F i n a l ' i n t h i s c o n t e x t r e f e r s t o any 'ca s e i n 
w h i c h a j u d g m e n t o f c o n v i c t i o n has be e n r e n d e r e d , 
t h e a v a i l a b i l i t y o f a p p e a l e x h a u s t e d , and t h e t i m e 
f o r a p e t i t i o n f o r c e r t i o r a r i e l a p s e d o r a p e t i t i o n 
f o r c e r t i o r a r i f i n a l l y d e n i e d . ' G r i f f i t h , 479 U.S. 
a t 321 n. 6, 107 S.Ct. 708." 

598 F.3d a t 1263. H e r e , J e m i s o n p r e s e n t s h i s c l a i m on d i r e c t 

a p p e a l f r o m h i s c o n v i c t i o n , and, t h e r e f o r e , h i s c o n v i c t i o n was 

n o t y e t " f i n a l . " Thus, t h e r u l e a n n o u n c e d i n Gant a p p l i e s t o 

J e m i s o n ' s c a s e . However, b e f o r e c o n c l u d i n g t h a t t h e 

s u p p r e s s i o n o f e v i d e n c e s e i z e d f r o m t h e v e h i c l e i s a p r o p e r 

remedy u n d e r G a n t , we must d e t e r m i n e w h e t h e r (1) O f f i c e r 

C l a c k l e y ' s a c t i o n ' s v i o l a t e d t h e r u l e a n n o u n c e d i n Ga n t , and, 

i f s o , (2) w h e t h e r t h e e x c l u s i o n a r y r u l e commands s u p p r e s s i o n 

o f any e v i d e n c e s e i z e d i n v i o l a t i o n o f G a n t . See D a v i s , 598 

F.3d a t 1263, q u o t i n g U n i t e d S t a t e s v. L e o n , 468 U.S. 897, 

906, 104 S.Ct. 3405 ( 1 9 8 4 ) , q u o t i n g i n t u r n I l l i n o i s v. G a t e s , 

462 U.S. 213, 233, 103 S.Ct. 2317 (1983) ("'Whether t h e 

e x c l u s i o n a r y s a n c t i o n i s a p p r o p r i a t e l y i m p o s e d i n a p a r t i c u l a r 
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c a s e ... i s "an i s s u e s e p a r a t e f r o m t h e q u e s t i o n w h e t h e r t h e 

F o u r t h Amendment r i g h t s o f t h e p a r t y s e e k i n g t o i n v o k e t h e 

r u l e were v i o l a t e d by p o l i c e c o n d u c t . " ' " ) 

I n i t i a l l y , we q u e s t i o n w h e t h e r O f f i c e r C l a c k l e y ' s s e a r c h 

o f J e m i s o n ' s v e h i c l e v i o l a t e d t h e r u l e a n n o u n c e d i n G a n t . I n 

G a n t , t h e U n i t e d S t a t e s Supreme C o u r t r e e x a m i n e d i t s h o l d i n g 

i n New Y o r k v. B e l t o n , 453 U.S. 454 ( 1 9 8 1 ) , i n w h i c h t h e C o u r t 

h e l d " t h a t when a p o l i c e m a n has made a l a w f u l c u s t o d i a l a r r e s t 

o f t h e o c c u p a n t o f an a u t o m o b i l e , he may, as a c o n t e m p o r a n e o u s 

i n c i d e n t o f t h a t a r r e s t , s e a r c h t h e p a s s e n g e r compartment o f 

t h a t a u t o m o b i l e . " I d . , a t 460. See a l s o D a v i s , 598 F.3d a t 

1259 ("As t h e Supreme C o u r t l a t e r e x p l a i n e d , i t s o p i n i o n i n 

B e l t o n was ' w i d e l y u n d e r s t o o d t o a l l o w a v e h i c l e s e a r c h 

i n c i d e n t t o t h e a r r e s t o f a r e c e n t o c c u p a n t e v e n i f t h e r e 

[was] no p o s s i b i l i t y t h e a r r e s t e e c o u l d g a i n a c c e s s t o t h e 

v e h i c l e a t t h e t i m e o f t h e s e a r c h . ' G a n t , 129 S.Ct. a t 

1 7 1 8 . " ) . The C o u r t i n Gant r e p l a c e d t h e r u l e a n n o u n c e d i n 

B e l t o n and e x p l a i n e d : 

"The e x p e r i e n c e o f t h e 28 y e a r s s i n c e we d e c i d e d 
B e l t o n has shown t h a t t h e g e n e r a l i z a t i o n 
u n d e r p i n n i n g t h e b r o a d r e a d i n g o f t h a t d e c i s i o n i s 
u n f o u n d e d . We now know t h a t a r t i c l e s i n s i d e t h e 
p a s s e n g e r compartment a r e r a r e l y ' w i t h i n " t h e a r e a 
i n t o w h i c h an a r r e s t e e m i g h t r e a c h , " ' 453 U.S., a t 
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460, and b l i n d a d h e r e n c e t o B e l t o n ' s f a u l t y 
a s s u m p t i o n w o u l d a u t h o r i z e m y r i a d u n c o n s t i t u t i o n a l 
s e a r c h e s . The d o c t r i n e o f s t a r e d e c i s i s does n o t 
r e q u i r e us t o a p p r o v e r o u t i n e c o n s t i t u t i o n a l 
v i o l a t i o n s . 

"  

" P o l i c e may s e a r c h a v e h i c l e i n c i d e n t t o a 
r e c e n t o c c u p a n t ' s a r r e s t o n l y i f t h e a r r e s t e e i s 
w i t h i n r e a c h i n g d i s t a n c e o f t h e p a s s e n g e r 
compartment a t t h e t i m e o f t h e s e a r c h o r i t i s 
r e a s o n a b l e t o b e l i e v e t h e v e h i c l e c o n t a i n s e v i d e n c e 
o f t h e o f f e n s e o f a r r e s t . When t h e s e j u s t i f i c a t i o n s 
a r e a b s e n t , a s e a r c h o f an a r r e s t e e ' s v e h i c l e w i l l 
be u n r e a s o n a b l e u n l e s s p o l i c e o b t a i n a w a r r a n t o r 
show t h a t a n o t h e r e x c e p t i o n t o t h e w a r r a n t 
r e q u i r e m e n t a p p l i e s " 

U.S. a t , 129 S.Ct. a t 1723-24. 

H e r e , i t i s u n d i s p u t e d t h a t J e m i s o n was n o t w i t h i n 

" r e a c h i n g d i s t a n c e o f t h e p a s s e n g e r c o m p a r t m e n t " a t t h e t i m e 

he was a r r e s t e d b y O f f i c e r C l a c k l e y . Thus, O f f i c e r C l a c k l e y 

was n o t j u s t i f i e d i n s e a r c h i n g J e m i s o n ' s v e h i c l e on t h i s 

g r o u n d . However, we b e l i e v e t h a t O f f i c e r C l a c k l e y was 

j u s t i f i e d i n s e a r c h i n g J e m i s o n ' s v e h i c l e on t h e g r o u n d t h a t he 

r e a s o n a b l y b e l i e v e d t h a t he w o u l d f i n d e v i d e n c e r e l a t e d t o t h e 

d r u g s r e c o v e r e d f r o m t h e s c e n e . 

J e m i s o n a r g u e s t h a t he was a r r e s t e d f o r d i s o r d e r l y 

c o n d u c t and t h a t O f f i c e r C l a c k l e y h a d no r e a s o n a b l e 

e x p e c t a t i o n t h a t he m i g h t f i n d e v i d e n c e o f t h a t o f f e n s e i n t h e 
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v e h i c l e . J e m i s o n ' s v i e w o f t h e Supreme C o u r t ' s h o l d i n g i n 

Gant i s t o o n a r r o w . H e r e , i t i s r e a s o n a b l e t o c o n c l u d e t h a t 

O f f i c e r C l a c k l e y h a d p r o b a b l e c a u s e t o s u s p e c t t h a t J e m i s o n 

h a d c o m m i t t e d t h e o f f e n s e o f d i s o r d e r l y c o n d u c t , see P a r t I o f 

t h i s o p i n i o n , and t h a t J e m i s o n h a d c o m m i t t e d some d r u g - r e l a t e d 

o f f e n s e by t h e t i m e O f f i c e r C l a c k l e y r e c o v e r e d t h e E c s t a c y i n 

t h e y a r d . See Woods v. S t a t e , 695 So. 2d 636, 640 ( A l a . C r i m . 

App. 1 9 9 6 ) ( " P r o b a b l e c a u s e e x i s t s where a l l t h e f a c t s and 

c i r c u m s t a n c e s w i t h i n t h e o f f i c e r ' s k n o w l e d g e a r e s u f f i c i e n t t o 

w a r r a n t a p e r s o n o f r e a s o n a b l e c a u t i o n t o c o n c l u d e t h a t an 

o f f e n s e has been o r i s b e i n g c o m m i t t e d and t h a t c o n t r a b a n d 

w o u l d be f o u n d i n t h e p l a c e t o be s e a r c h e d . " ) ( i n t e r n a l 

c i t a t i o n s o m i t t e d ) . G i v e n t h e t o t a l i t y o f t h e c i r c u m s t a n c e s 

-- J e m i s o n ' s s u s p i c i o u s b e h a v i o r , h i s f l i g h t , a nd t h e r e c o v e r y 

o f t h e E c s t a s y a l o n g J e m i s o n ' s f l i g h t p a t h -- O f f i c e r C l a c k l e y 

c o u l d have r e a s o n a b l y b e l i e v e d t h a t he w o u l d u n c o v e r e v i d e n c e 

o f d r u g p o s s e s s i o n o r d i s t r i b u t i o n i n J e m i s o n ' s v e h i c l e . 

A c c o r d i n g l y , we do n o t b e l i e v e O f f i c e r C l a c k l e y v i o l a t e d t h e 

r u l e a n n o u n c e d i n Gant by s e a r c h i n g J e m i s o n ' s c a r f o r e v i d e n c e 

o f d r u g - r e l a t e d o f f e n s e s . 
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M o r e o v e r , e v e n i f we a r e t o assume t h a t O f f i c e r C l a c k l e y 

v i o l a t e d Gant b y s e a r c h i n g J e m i s o n ' s v e h i c l e , we must 

d e t e r m i n e w h e t h e r t h e s u p p r e s s i o n o f t h e e v i d e n c e g a t h e r e d 

f r o m t h e v e h i c l e p u r s u a n t t o t h e e x c l u s i o n a r y r u l e i s an 

a p p r o p r i a t e remedy f o r t h i s Gant v i o l a t i o n . I n D a v i s , t h e 

C o u r t f o u n d t h a t a l t h o u g h t h e p o l i c e o f f i c e r v i o l a t e d t h e r u l e 

a n n o u n c e d i n G a n t , t h e a p p l i c a t i o n o f t h e e x c l u s i o n a r y r u l e t o 

t h e e v i d e n c e s e i z e d f r o m t h e v e h i c l e w o u l d n o t be an 

a p p r o p r i a t e remedy. The C o u r t e x p l a i n e d : 

" ' [ T ] h e e x c l u s i o n a r y r u l e i s n o t an i n d i v i d u a l 
r i g h t ' ; i t ' a p p l i e s o n l y where i t " r e s u l t [ s ] i n 
a p p r e c i a b l e d e t e r r e n c e , " ' and ' t h e b e n e f i t s o f 
d e t e r r e n c e must o u t w e i g h t h e c o s t s . ' H e r r i n g v. 
U n i t e d S t a t e s , U.S. , 129 S.Ct. 695, 700, 
172 L.Ed.2d 496 (2009) ( q u o t i n g [ U n i t e d S t a t e s v.] 
L e o n , 468 U.S. [897] a t 909, 104 S.Ct. 3405 
[ ( 1 9 8 4 ) ] ) ( a l t e r a t i o n i n o r i g i n a l ) . W hether t o 
s u p p r e s s e v i d e n c e o b t a i n e d f r o m an u n c o n s t i t u t i o n a l 
s e a r c h t h u s ' t u r n s on t h e c u l p a b i l i t y o f t h e p o l i c e 
and t h e p o t e n t i a l o f e x c l u s i o n t o d e t e r w r o n g f u l 
p o l i c e c o n d u c t . ' I d . a t 698, 129 S.Ct. 695. B e c a u s e 
t h e e x c l u s i o n a r y r u l e ' c a n n o t be e x p e c t e d , and 
s h o u l d n o t be a p p l i e d , t o d e t e r o b j e c t i v e l y 
r e a s o n a b l e l a w e n f o r c e m e n t a c t i v i t y , ' t h e Supreme 
C o u r t has e s t a b l i s h e d an e x c e p t i o n t o t h e r u l e ' s 
a p p l i c a t i o n f o r c a s e s i n w h i c h t h e o f f i c e r s who 
c o n d u c t e d an i l l e g a l s e a r c h ' a c t e d i n t h e 
o b j e c t i v e l y r e a s o n a b l e b e l i e f t h a t t h e i r c o n d u c t d i d 
n o t v i o l a t e t h e F o u r t h Amendment.' L e o n , 4 68 U.S. a t 
919, 104 S.Ct. 3405. 
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" I n t h i s c a s e , S e r g e a n t M i l l e r d i d n o t 
d e l i b e r a t e l y v i o l a t e D a v i s ' s c o n s t i t u t i o n a l r i g h t s . 
Nor c a n he be h e l d r e s p o n s i b l e f o r t h e u n l a w f u l n e s s 
o f t h e s e a r c h he c o n d u c t e d . A t t h e t i m e o f t h e 
s e a r c h , we a d h e r e d t o t h e b r o a d r e a d i n g o f B e l t o n 
t h a t t h e Supreme C o u r t l a t e r d i s a v o w e d i n G a n t , and 
a s e a r c h p e r f o r m e d i n a c c o r d a n c e w i t h o u r e r r o n e o u s 
i n t e r p r e t a t i o n o f F o u r t h Amendment l a w i s n o t 
c u l p a b l e p o l i c e c o n d u c t . Law e n f o r c e m e n t o f f i c e r s i n 
t h i s c i r c u i t a r e e n t i t l e d t o r e l y on o u r d e c i s i o n s , 
and ' [ p ] e n a l i z i n g t h e o f f i c e r f o r t h e [ c o u r t ' s ] 
e r r o r , r a t h e r t h a n h i s own, c a n n o t l o g i c a l l y 
c o n t r i b u t e t o t h e d e t e r r e n c e o f F o u r t h Amendment 
v i o l a t i o n s , ' L e o n , 468 U.S. a t 921, 104 S.Ct. 3405. 
As t h e T e n t h C i r c u i t e x p l a i n e d , t h e g e n e r a l ' p u r p o s e 
o f t h e e x c l u s i o n a r y r u l e i s t o d e t e r m i s c o n d u c t b y 
l a w e n f o r c e m e n t o f f i c e r s , n o t o t h e r e n t i t i e s , ' and 
t h e r e w o u l d be l i t t l e ' s i g n i f i c a n t d e t e r r e n t e f f e c t 
i n e x c l u d i n g e v i d e n c e b a s e d upon t h e m i s t a k e s o f 
t h o s e u n i n v o l v e d i n o r a t t e n u a t e d f r o m l a w 
e n f o r c e m e n t . ' McCane, 573 F.3d a t 1044. 

" B e c a u s e t h e e x c l u s i o n a r y r u l e i s j u s t i f i e d 
s o l e l y by i t s p o t e n t i a l t o d e t e r p o l i c e m i s c o n d u c t , 
s u p p r e s s i n g e v i d e n c e o b t a i n e d f r o m an u n l a w f u l 
s e a r c h i s i n a p p r o p r i a t e when t h e o f f e n d i n g o f f i c e r 
r e a s o n a b l y r e l i e d on w e l l - s e t t l e d p r e c e d e n t . 

" W i t h t h i s d e c i s i o n , we j o i n t h e F i f t h a nd T e n t h 
C i r c u i t s i n r e f u s i n g t o a p p l y t h e e x c l u s i o n a r y r u l e 
when t h e p o l i c e have r e a s o n a b l y r e l i e d on c l e a r and 
w e l l - s e t t l e d p r e c e d e n t . See, [ U n i t e d S t a t e s v.] 
McCane, 573 F.3d [1037] a t 1045 [ ( 1 0 t h C i r . 2009) 
c e r t . d e n i e d , U.S. , 130 S.Ct. 1686 (Mar. 1, 
201 0 ) ] ( ' [ T ] h i s c o u r t d e c l i n e s t o a p p l y t h e 
e x c l u s i o n a r y r u l e when l a w e n f o r c e m e n t o f f i c e r s a c t 
i n o b j e c t i v e l y r e a s o n a b l e r e l i a n c e upon t h e s e t t l e d 
c a s e l a w o f a U n i t e d S t a t e s C o u r t o f A p p e a l s . ' ) ; 
[ U n i t e d S t a t e v.] J a c k s o n , 825 F.2d [853] a t 866 
[ ( 5 t h C i r . 1987)] ('[T]he e x c l u s i o n a r y r u l e s h o u l d 
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n o t be a p p l i e d t o s e a r c h e s w h i c h r e l i e d on F i f t h 
C i r c u i t l a w p r i o r t o t h e change o f t h a t l a w ' ) . 
We s t r e s s , h owever, t h a t o u r p r e c e d e n t on a g i v e n 
p o i n t must be u n e q u i v o c a l b e f o r e we w i l l s u s p e n d t h e 
e x c l u s i o n a r y r u l e ' s o p e r a t i o n . We have n o t f o r g o t t e n 
t h e i m p o r t a n c e o f t h e ' i n c e n t i v e t o e r r on t h e s i d e 
o f c o n s t i t u t i o n a l b e h a v i o r , ' and we do n o t mean t o 
e n c o u r a g e p o l i c e t o a d o p t a ' " l e t ' s - w a i t -
u n t i l - i t ' s - d e c i d e d a p p r o a c h " ' t o ' u n s e t t l e d ' 
q u e s t i o n s o f F o u r t h Amendment l a w . J o h n s o n , 457 
U.S. a t 561, 102 S.Ct. 2579 ( q u o t i n g D e s i s t v.  
U n i t e d S t a t e s , 394 U.S. 244, 277, 89 S.Ct. 1030, 22 
L .Ed.2d 248 (1969) ( F o r t a s , J . , d i s s e n t i n g ) ) . 

"The c l a r i t y o f t h e B e l t o n r u l e we f o l l o w e d 
b e f o r e Gant i s t h u s c r i t i c a l t o o u r d e c i s i o n t o d a y . 
A l t h o u g h t h e C o u r t i n Gant i n s i s t e d t h a t B e l t o n 
c o u l d have been i n t e r p r e t e d i n e i t h e r o f two ways, 
i t a l s o a c k n o w l e d g e d t h a t B e l t o n was p r e m i s e d on a 
' f a u l t y a s s u m p t i o n ' t o w h i c h t h e d o c t r i n e o f s t a r e 
d e c i s i s d i d n o t r e q u i r e a d h e r e n c e . G a n t , 129 S.Ct. 
a t 1719, 1723. I n d e e d , we, l i k e most o f t h e o t h e r 
c o u r t s o f a p p e a l s , t r e a t e d t h e b r o a d e r , p e r m i s s i v e 
r e a d i n g o f B e l t o n as w e l l - s e t t l e d . I t i s p r e c i s e l y 
i n s i t u a t i o n s l i k e t h i s , when t h e p e r m i s s i b i l i t y o f 
a s e a r c h was c l e a r u n d e r p r e c e d e n t t h a t has s i n c e 
b een o v e r t u r n e d , t h a t a p p l y i n g t h e g o o d - f a i t h 
e x c e p t i o n makes s e n s e . When t h e p o l i c e c o n d u c t a 
s e a r c h i n r e l i a n c e on a b r i g h t - l i n e j u d i c i a l r u l e , 
t h e c o u r t s have a l r e a d y e f f e c t i v e l y d e t e r m i n e d t h e 
s e a r c h ' s c o n s t i t u t i o n a l i t y , and a p p l y i n g t h e 
e x c l u s i o n a r y r u l e on t h e b a s i s o f a j u d i c i a l e r r o r 
c a n n o t d e t e r p o l i c e m i s c o n d u c t . C f . K r u l l , 480 U.S. 
a t 360 n. 17, 107 S.Ct. 1160. ('[T]he q u e s t i o n 
w h e t h e r t h e e x c l u s i o n a r y r u l e i s a p p l i c a b l e i n a 
p a r t i c u l a r c o n t e x t depends s i g n i f i c a n t l y upon t h e 
a c t o r s who a r e m a k i n g t h e r e l e v a n t d e c i s i o n t h a t t h e 
r u l e i s d e s i g n e d t o i n f l u e n c e . ' ) . 

"Our d e c i s i o n h e r e i s t h e r e f o r e c o n s i s t e n t w i t h 
o u r h o l d i n g i n U n i t e d S t a t e s v. C h a n t h a s o u x a t , 342 
F.3d 1271, 1280 ( 1 1 t h C i r . 2 0 0 3 ) , t h a t 'the g o o d 

37 



CR-09-0399 

f a i t h e x c e p t i o n t o t h e e x c l u s i o n a r y r u l e ... s h o u l d 
n o t be e x t e n d e d t o e x c u s e a v e h i c u l a r s e a r c h b a s e d 
on an o f f i c e r ' s m i s t a k e o f l a w ' ( e m p h a s i s a d d e d ) . 
The j u s t i f i c a t i o n s f o r t h e g o o d - f a i t h e x c e p t i o n do 
n o t e x t e n d t o s i t u a t i o n s i n w h i c h p o l i c e o f f i c e r s 
have i n t e r p r e t e d ambiguous p r e c e d e n t o r r e l i e d on 
t h e i r own e x t r a p o l a t i o n s f r o m e x i s t i n g c a s e l a w . When 
t h e p o l i c e r e l y on n o v e l e x t e n s i o n s o f o u r 
p r e c e d e n t , t h e y engage i n t h e s o r t o f l e g a l a n a l y s i s 
b e t t e r r e s e r v e d t o j u d i c i a l o f f i c e r s , whose 
' d e t a c h e d s c r u t i n y ... i s a more r e l i a b l e s a f e g u a r d 
a g a i n s t i m p r o p e r s e a r c h e s t h a n t h e h u r r i e d j u d gment 
o f a l a w e n f o r c e m e n t o f f i c e r e n g a g e d i n t h e o f t e n 
c o m p e t i t i v e e n t e r p r i s e o f f e r r e t i n g o u t c r i m e , ' 
U n i t e d S t a t e s v. C h a d w i c k , 433 U.S. 1, 9, 97 S.Ct. 
2476, 53 L.Ed.2 d 538 (1977) ( q u o t a t i o n marks a n d 
c i t a t i o n o m i t t e d ) , q u o t e d i n L e o n , 468 U.S. a t 
913-14, 104 S.Ct. 3405. When l a w e n f o r c e m e n t 
o f f i c e r s r e l y on p r e c e d e n t t o r e s o l v e l e g a l 
q u e s t i o n s as t o w h i c h ' [ r ] e a s o n a b l e m i n d s ... may 
d i f f e r , ' L e o n , 468 U.S. a t 914, 104 S.Ct. 3430, t h e 
e x c l u s i o n a r y r u l e i s w e l l - t a i l o r e d t o h o l d them 
a c c o u n t a b l e f o r t h e i r m i s t a k e s . 

" A l t h o u g h an o f f i c e r ' s m i s t a k e o f l a w c a n n o t 
p r o v i d e o b j e c t i v e l y r e a s o n a b l e g r o u n d s f o r a s e a r c h , 
C h a n t h a s o u x a t , 342 F.3d a t 1279, t h e m i s t a k e o f l a w 
h e r e was n o t a t t r i b u t a b l e t o t h e p o l i c e . On t h e 
c o n t r a r y , t h e g o v e r n i n g l a w i n t h i s c i r c u i t 
u n a m b i g u o u s l y a l l o w e d S e r g e a n t M i l l e r t o s e a r c h t h e 
c a r . R e l y i n g on a c o u r t o f a p p e a l s ' w e l l - s e t t l e d and 
u n e q u i v o c a l p r e c e d e n t i s a n a l o g o u s t o r e l y i n g on a 
s t a t u t e , c f . [ I l l i n o i s v.] K r u l l , 480 U.S. 340, 107 
S.Ct. 1160, 94 L.Ed.2d 364 [ ( 1 9 8 7 ) ] , o r a f a c i a l l y 
s u f f i c i e n t w a r r a n t , c f . L e o n , 468 U.S. 897, 104 
S.Ct. 3405, 82 L.Ed.2d 6 7 7 - n o t t o p e r s o n a l l y 
m i s i n t e r p r e t i n g t h e l a w . 

" I n t h i s c a s e , S e r g e a n t M i l l e r p e r f o r m e d a 
s e a r c h t h a t o u r c o n t e m p o r a n e o u s i n t e r p r e t a t i o n o f 
B e l t o n c l e a r l y p e r m i t t e d . Had t h e Supreme C o u r t n o t 
s u b s e q u e n t l y r e j e c t e d t h a t i n t e r p r e t a t i o n i n Ga n t , 
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we u n d o u b t e d l y w o u l d have u p h e l d t h e s e a r c h as 
c o n s t i t u t i o n a l . B e c a u s e t h e s e a r c h was o b j e c t i v e l y 
r e a s o n a b l e u n d e r o u r t h e n - b i n d i n g p r e c e d e n t , 
s u p p r e s s i n g t h e gun f o u n d i n D a v i s ' s j a c k e t w o u l d 
s e r v e no d e t e r r e n t p u r p o s e . I n a c c o r d a n c e w i t h o u r 
h o l d i n g t h a t t h e g o o d - f a i t h e x c e p t i o n a l l o w s t h e u s e 
o f e v i d e n c e o b t a i n e d i n r e a s o n a b l e r e l i a n c e on 
w e l l - s e t t l e d p r e c e d e n t , we r e f u s e t o a p p l y t h e 
e x c l u s i o n a r y r u l e h e r e . " 

598 F.3d a t 1265-68. 

A t t h e t i m e O f f i c e r C l a c k l e y s e a r c h e d J e m i s o n ' s v e h i c l e , 

i t i s u n e q u i v o c a l t h a t t h e r u l e a n n o u n c e d i n B e l t o n c o n c e r n i n g 

a u t o m o b i l e s e a r c h e s c a r r i e d o u t as i n c i d e n t t o l a w f u l a r r e s t s 

was t h e c o n t r o l l i n g p r e c e d e n t i n A l a b a m a . See, e.g., 

S h e f f i e l d v. S t a t e , 606 So. 2d 183, 187 ( A l a . C r i m . App. 

1 9 9 2 ) ( " A f t e r a r r e s t i n g t h e d r i v e r o f an a u t o m o b i l e , an o f f i c e r 

'may, as a c o n t e m p o r a n e o u s i n c i d e n t o f t h a t a r r e s t , s e a r c h t h e 

p a s s e n g e r c o m p a r t m e n t ' o f t h a t c a r , i n c l u d i n g ' t h e c o n t e n t s o f 

any c o n t a i n e r s f o u n d w i t h i n t h e p a s s e n g e r c o m p a r t m e n t . ' New  

Y o r k v. B e l t o n , 453 U.S. 454, 460, 101 S.Ct. 2860, 2864, 69 

L . E d . 2 d 768 ( 1 9 8 1 ) . " ) ; Mason v. S t a t e , 768 So. 2d 981 ( A l a . 

C r i m . App. 1 9 9 8 ) , a f f ' d , 768 So. 2d 1008 ( A l a . 2 0 0 0 ) ( " E v e n i f 

we were t o c o n c l u d e t h a t t h e s e a r c h was n o t a u t h o r i z e d 

p u r s u a n t t o an i n v e n t o r y s e a r c h , t h e t r i a l c o u r t ' s d e n i a l o f 

t h e m o t i o n t o s u p p r e s s i s due t o be a f f i r m e d b e c a u s e t h e 
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s e a r c h o f t h e a p p e l l a n t ' s v e h i c l e was l a w f u l as a s e a r c h 

i n c i d e n t t o an a r r e s t . S h e f f i e l d , 606 So. 2d a t 1 8 7 . " ) . Thus, 

l i k e t h e C o u r t i n D a v i s , we c o n c l u d e t h a t no m i s t a k e o f l a w 

was a t t r i b u t a b l e t o O f f i c e r C l a c k l e y i n t h a t a f t e r a r r e s t i n g 

J e m i s o n , u n d e r B e l t o n , O f f i c e r C l a c k l e y was a u t h o r i z e d t o 

s e a r c h J e m i s o n ' s v e h i c l e as i n c i d e n t t o t h e a r r e s t b a s e d on 

w e l l s e t t l e d p r e c e d e n t . 

A p p l y i n g t h e e x c l u s i o n a r y r u l e t o s u p p r e s s t h e e v i d e n c e 

s e i z e d f r o m J e m i s o n ' s v e h i c l e i s n o t an a p p r o p r i a t e remedy f o r 

O f f i c e r C l a c k l e y ' s g o o d - f a i t h r e l i a n c e on t h e w e l l s e t t l e d 

B e l t o n p r e c e d e n t b e c a u s e d o i n g so s e r v e s no d e t e r r e n t p u r p o s e 

t o u n c o n s t i t u t i o n a l p o l i c e s e a r c h e s . See Ex p a r t e T y s o n , 784 

So. 2d 357, 364 ( A l a . 2 0 0 0 ) , q u o t i n g L e o n , 468 U.S. a t 906-08 

("The [ e x c l u s i o n a r y r u l e ] o p e r a t e s as 'a j u d i c i a l l y c r e a t e d 

remedy d e s i g n e d t o s a f e g u a r d F o u r t h Amendment r i g h t s g e n e r a l l y 

t h r o u g h i t s d e t e r r e n t e f f e c t , r a t h e r t h a n a p e r s o n a l 

c o n s t i t u t i o n a l r i g h t o f t h e p a r t y a g g r i e v e d . ' U n i t e d S t a t e s v.  

C a l a n d r a , [414 U.S. 338, 348 ( 1 9 7 4 ) ] . " ) ( a l t e r a t i o n i n 

o r i g i n a l ) . Thus, e v e n i f we were t o assume t h a t O f f i c e r 

C l a c k l e y v i o l a t e d Gant by s e a r c h i n g J e m i s o n ' s v e h i c l e a f t e r 

h i s l a w f u l a r r e s t , we do n o t b e l i e v e t h e e x c l u s i o n a r y r u l e 
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s h o u l d be a p p l i e d t o O f f i c e r C l a c k l e y ' s g o o d - f a i t h a c t i o n s . 

A c c o r d i n g l y , Gant a f f o r d s J e m i s o n no r e l i e f w i t h r e s p e c t t o 

h i s c l a i m t h a t t h e e v i d e n c e s e i z e d f r o m h i s v e h i c l e was due t o 

be s u p p r e s s e d . 

As p r e v i o u s l y d i s c u s s e d , O f f i c e r C l a c k l e y d i d n o t s u b j e c t 

J e m i s o n t o an u n l a w f u l s e i z u r e . L i k e w i s e , t h e b a g c o n t a i n i n g 

t h e E c s t a s y p i l l s was n o t r e c o v e r e d d u r i n g a s e a r c h 

i m p l i c a t i n g any F o u r t h Amendment r i g h t o f J e m i s o n . 

A c c o r d i n g l y , t h e t r i a l c o u r t e r r e d i n g r a n t i n g J e m i s o n ' s 

m o t i o n t o s u p p r e s s . B a s e d on t h e f o r e g o i n g , t h e judgment o f 

t h e t r i a l c o u r t i s r e v e r s e d a nd t h i s c a s e remanded f o r t h e 

c i r c u i t c o u r t t o s e t a s i d e i t s o r d e r g r a n t i n g J e m i s o n ' s m o t i o n 

t o s u p p r e s s and t o r e s t o r e J e m i s o n ' s c a s e t o i t s a c t i v e 

d o c k e t . 

APPLICATION OVERRULED; OPINION OF JULY 30, 2010, 
WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND REMANDED. 

W i s e , P . J . , a nd W e l c h , Windom, and M a i n , J J . , c o n c u r . 
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