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The a p p e l l a n t , T i m o t h y T. Reck, was c o n v i c t e d o f two 

c o u n t s o f a s s a u l t i n t h e f i r s t d e g r e e , see § 13A-6-20, A l a . 

Code 1975, and one c o u n t o f a s s a u l t i n t h e t h i r d d e g r e e , see 

o f § 13A-6-22, A l a . Code 1975. The c i r c u i t c o u r t s e n t e n c e d 
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Reck t o 143 m o n t h s ' i m p r i s o n m e n t f o r e a c h f i r s t - d e g r e e - a s s a u l t 

c o n v i c t i o n and t o 12 m o n t h s ' i m p r i s o n m e n t f o r t h e t h i r d - d e g r e e 

a s s a u l t c o n v i c t i o n . The c i r c u i t c o u r t o r d e r e d t h a t t h e 

s e n t e n c e s were t o r u n c o n c u r r e n t l y . The c o u r t f u r t h e r o r d e r e d 

Reck t o pay a t o t a l o f $ 6 0 0 i n f i n e s , $ 2 5 0 t o t h e C r i m e 

V i c t i m s C o m p e n s a t i o n F und, and c o u r t c o s t s . 

The e v i d e n c e p r e s e n t e d a t t r i a l i n d i c a t e d t h e f o l l o w i n g 

p e r t i n e n t f a c t s . On O c t o b e r 30, 2004, Donna L o v i n g was 

r e t u r n i n g t o B i r m i n g h a m f r o m a s h o p p i n g t r i p i n F o l e y w i t h h e r 

two s o n s , J o r d a n , who was e i g h t y e a r s o l d a t t h e t i m e , and 

T a y l o r , who was two y e a r s o l d a t t h e t i m e . L o v i n g was d r i v i n g 

a Dodge Durango p i c k - u p t r u c k ; h e r o l d e r son had l a i d o v e r t h e 

c e n t e r c o n s o l e t o go t o s l e e p w h i l e h e r y o u n g e r son was i n a 

c a r s e a t . W h i l e d r i v i n g down a c o u n t y r o a d , Reck, who was 

d r i v i n g a Dodge t r u c k , c r o s s e d t h e r o a d and T-boned L o v i n g ' s 

v e h i c l e . L o v i n g and h e r o l d e r son J o r d a n s u s t a i n e d i n j u r i e s 

and were a i r l i f t e d t o a l o c a l h o s p i t a l . L o v i n g u n d e r w e n t 

s e v e r a l s u r g e r i e s w h i l e i n t h e h o s p i t a l t o r e p a i r b r o k e n bones 

i n b o t h l e g s and i n j u r i e s t o h e r l e f t e l b o w . 

L o v i n g t e s t i f i e d t h a t J o r d a n , who i s an i n s u l i n - d e p e n d e n t 

d i a b e t i c , s u f f e r e d " r e a l l y b a d " c u t s f r o m a l l t h e s h a t t e r e d 
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g l a s s i n t h e v e h i c l e . ( R . 5 5 . ) L o v i n g e x p l a i n e d t h a t J o r d a n 

had a g a s h on t h e b a c k o f h i s head and t h a t h i s l e f t e a r was 

a l m o s t c u t o f f . J o r d a n a l s o s u s t a i n e d a s i g n i f i c a n t c u t t o h i s 

l e f t s h o u l d e r t h a t was a p p r o x i m a t e l y two t o t h r e e i n c h e s i n 

l e n g t h f r o m a p i e c e o f g l a s s , l e a v i n g a s c a r on h i s s h o u l d e r . 

L o v i n g s t a t e d t h a t J o r d a n was g o i n g t o have t o have s u r g e r y on 

h i s s h o u l d e r t o remove a k e l o i d 1 t h a t had d e v e l o p e d a t t h e 

s i t e o f t h e i n j u r y . L o v i n g f u r t h e r t e s t i f i e d t h a t J o r d a n had 

" l i t t l e n i c k s " on h i s f a c e f r o m t h e g l a s s t h a t make i t a p p e a r 

as t h o u g h he was " s h o t i n t h e f a c e w i t h a b i r d s h o t . " ( R . 5 6 . ) 

On c r o s s - e x a m i n a t i o n , L o v i n g t e s t i f i e d t h a t J o r d a n c o u l d v e r y 

w e l l have k i d n e y damage as a r e s u l t o f t h e a c c i d e n t b e c a u s e o f 

t h e t r a u m a and J o r d a n ' s r e s u l t i n g h i g h b l o o d - s u g a r l e v e l s . 

Reck c o n s e n t e d t o a b l o o d t e s t . B l o o d was t a k e n f r o m Reck 

a p p r o x i m a t e l y two h o u r s a f t e r t h e a c c i d e n t . An a n a l y s i s o f t h e 

b l o o d t a k e n f r o m Reck i n d i c a t e d t h a t R e c k ' s b l o o d - a l c o h o l 

c o n t e n t a t t h e t i m e was .295 grams p e r 100 m i l l i l i t e r s f o r 

e t h a n o l . K i r t H a r p e r , a f o r e n s i c t o x i c o l o g i s t w i t h t h e Alabama 

D e p a r t m e n t o f F o r e n s i c S c i e n c e s , t e s t i f i e d t h a t t h e l e v e l o f 

e t h a n o l i n R e c k ' s b l o o d was t h r e e and a h a l f t i m e s t h e .08 

1A k e l o i d i s a r a i s e d g r o w t h o f f i b r o u s s c a r t i s s u e . 
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l e v e l t h a t c o n s t i t u t e s d r i v i n g u n d e r t h e i n f l u e n c e o f a l c o h o l 

u n d e r Alabama l a w . Reck was c h a r g e d w i t h two c o u n t s o f a s s a u l t 

i n t h e f i r s t d e g r e e and one c o u n t o f a s s a u l t i n t h e t h i r d 

d e g r e e . 

R e c k ' s c a s e was t r i e d b e f o r e a j u r y . A f t e r b o t h s i d e s h a d 

r e s t e d and t h e c o u r t h a d i n s t r u c t e d t h e j u r y on t h e a p p l i c a b l e 

l a w , t h e j u r y f o u n d Reck g u i l t y o f two c o u n t s o f a s s a u l t i n 

t h e f i r s t d e g r e e (Donna L o v i n g and J o r d a n ) and one c o u n t o f 

a s s a u l t i n t h e t h i r d d e g r e e ( T a y l o r ) . T h i s a p p e a l f o l l o w e d . 

The s o l e i s s u e r a i s e d by Reck on a p p e a l i s w h e t h e r t h e 

S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e t o s u p p o r t t h e j u r y ' s 

v e r d i c t -- f i n d i n g Reck g u i l t y -- o f one c o u n t o f a s s a u l t i n 

t h e f i r s t d e g r e e as i t r e l a t e s t o J o r d a n . S p e c i f i c a l l y , Reck 

c o n t e n d s t h a t t h e S t a t e p r e s e n t e d i n s u f f i c i e n t e v i d e n c e 

d e m o n s t r a t i n g t h a t J o r d a n s u s t a i n e d a s e r i o u s p h y s i c a l i n j u r y . 

" ' " I n d e t e r m i n i n g t h e s u f f i c i e n c y o f t h e 
e v i d e n c e t o s u s t a i n a c o n v i c t i o n , a r e v i e w i n g c o u r t 
must a c c e p t as t r u e a l l e v i d e n c e i n t r o d u c e d by t h e 
S t a t e , a c c o r d t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s 
t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o t h e p r o s e c u t i o n . " ' B a l l e n g e r v. S t a t e , 
720 So. 2d 1033, 1034 ( A l a . C r i m . App. 1 9 9 8 ) , 
q u o t i n g F a i r c l o t h v. S t a t e , 471 485, 488 ( A l a . 
C r i m . App. 1 9 8 4 ) , a f f ' d , 471 So. 2d 493 ( A l a . 1 9 8 5 ) . 
'"The t e s t u s e d i n d e t e r m i n i n g t h e s u f f i c i e n c y o f 
e v i d e n c e t o s u s t a i n a c o n v i c t i o n i s w h e t h e r , v i e w i n g 
t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o t h e 
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p r o s e c u t i o n , a r a t i o n a l f i n d e r o f f a c t c o u l d have 
f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a r e a s o n a b l e 
d o u b t . " ' Nunn v. S t a t e , 697 So. 2d 4 97 , 498 ( A l a . 
C r i m . App. 1 9 9 7 ) , q u o t i n g O'Neal v. S t a t e , 602 So. 
2d 462, 464 ( A l a . C r i m . App. 1 9 9 2 ) . '"When t h e r e i s 
l e g a l e v i d e n c e f r o m w h i c h t h e j u r y c o u l d , by f a i r 
i n f e r e n c e , f i n d t h e d e f e n d a n t g u i l t y , t h e t r i a l 
c o u r t s h o u l d s u b m i t [ t h e c a s e ] t o t h e j u r y , and, i n 
s u c h a c a s e , t h i s c o u r t w i l l n o t d i s t u r b t h e t r i a l 
c o u r t ' s d e c i s i o n . " ' F a r r i o r v. S t a t e , 728 So. 2d 
691 , 696 ( A l a . C r i m . App. 1 9 9 8 ) , q u o t i n g Ward v.  
S t a t e , 557 So. 2d 848, 850 ( A l a . C r i m . App. 1 9 9 0 ) . 
'The r o l e o f a p p e l l a t e c o u r t s i s n o t t o s a y what t h e 
f a c t s a r e . Our r o l e ... i s t o j u d g e w h e t h e r t h e 
e v i d e n c e i s l e g a l l y s u f f i c i e n t t o a l l o w s u b m i s s i o n 
o f an i s s u e f o r d e c i s i o n [by] t h e j u r y . ' Ex p a r t e  
B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 1 9 7 8 ) . " 

G a v i n v. S t a t e , 891 So. 2d 907, 974 ( A l a . C r i m . App. 2 0 0 3 ) , 

c e r t . d e n i e d , 891 So. 2d 998 ( A l a . 2 0 0 4 ) ( q u o t i n g Ward v. 

S t a t e , 610 So. 2d 1190, 1191 ( A l a . C r i m . App. 1 9 9 2 ) ) . 

S e c t i o n 1 3 A - 6 - 2 0 ( a ) ( 5 ) , A l a . Code 1975, p r o v i d e s t h a t "a 

p e r s o n commits t h e c r i m e o f a s s a u l t i n t h e f i r s t d e g r e e i f 

w h i l e d r i v i n g u n d e r t h e i n f l u e n c e o f a l c o h o l o r a c o n t r o l l e d 

s u b s t a n c e o r any c o m b i n a t i o n t h e r e o f i n v i o l a t i o n o f S e c t i o n 

32-5A-191 he c a u s e s s e r i o u s b o d i l y i n j u r y t o t h e p e r s o n o f 

a n o t h e r w i t h a motor v e h i c l e . " " S e r i o u s p h y s i c a l i n j u r y " i s 

d e f i n e d as a " [ p ] h y s i c a l i n j u r y w h i c h c r e a t e s a s u b s t a n t i a l 

r i s k o f d e a t h , o r w h i c h c a u s e s s e r i o u s and p r o t r a c t e d 

d i s f i g u r e m e n t , p r o t r a c t e d i m p a i r m e n t o f h e a l t h , o r p r o t r a c t e d 
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l o s s o r i m p a i r m e n t o f t h e f u n c t i o n o f any b o d i l y o r g a n . " 

§ 1 3 A - 1 - 2 ( 1 4 ) , A l a . Code 1975. 2 

I n t h i s c a s e , t h e S t a t e p r e s e n t e d v e r y l i t t l e e v i d e n c e 

r e g a r d i n g J o r d a n ' s i n j u r i e s . J o r d a n ' s mother t e s t i f i e d t h a t 

J o r d a n ' s l e f t e a r was a l m o s t c u t o f f i n t h e w r e c k . She f u r t h e r 

t e s t i f i e d t h a t J o r d a n had a two- t o t h r e e - i n c h s c a r on h i s 

l e f t s h o u l d e r and " l i t t l e n i c k s " on h i s f a c e f r o m s h a t t e r e d 

g l a s s . The S t a t e o f f e r e d no m e d i c a l t e s t i m o n y r e g a r d i n g t h e 

e x t e n t o f J o r d a n ' s i n j u r i e s . I n d e e d , t h e o n l y m e d i c a l e v i d e n c e 

o f f e r e d r e g a r d i n g J o r d a n ' s i n j u r i e s was h o s p i t a l m e d i c a l 

r e c o r d s i n d i c a t i n g t h a t J o r d a n s u s t a i n e d m u l t i p l e a b r a s i o n s 

and a l a c e r a t i o n t o h i s l e f t s h o u l d e r . F u r t h e r , J o r d a n d i d n o t 

t e s t i f y r e g a r d i n g t h e e f f e c t s o f h i s i n j u r i e s . The o n l y 

t e s t i m o n y o f f e r e d r e g a r d i n g J o r d a n ' s c o n t i n u e d m e d i c a l 

p r o b l e m s was t h a t o f h i s m o t h e r , who t e s t i f i e d t h a t J o r d a n had 

a k e l o i d c a u s e d by h i s o r i g i n a l s h o u l d e r i n j u r y t h a t w o u l d 

r e q u i r e a d d i t i o n a l s u r g e r y . T h i s C o u r t has r e p e a t e d l y h e l d 

t h a t t h e r e was e v i d e n c e s u f f i c i e n t t o c r e a t e a j u r y q u e s t i o n 

2 A l t h o u g h § 1 3 A - 6 - 2 0 ( a ) ( 5 ) , A l a . Code 1 9 7 5 , r e f e r e n c e s 
" s e r i o u s b o d i l y i n j u r y " i n s t e a d o f " s e r i o u s p h y s i c a l i n j u r y , " 
t h i s C o u r t has p r e v i o u s l y r e c o g n i z e d t h a t t h e t e r m " s e r i o u s 
p h y s i c a l i n j u r y " i s t h e e q u i v a l e n t o f t h e t e r m " s e r i o u s b o d i l y 
i n j u r y " as i t p e r t a i n s t o i n t e r p r e t i n g § 1 3 A - 6 - 2 0 ( a ) ( 5 ) . See 
H e m r i c k v. S t a t e , 922 So. 2d 967, 969 ( A l a . C r i m . App. 2 0 0 5 ) . 
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as t o w h e t h e r a v i c t i m s u s t a i n e d a " s e r i o u s p h y s i c a l i n j u r y " 

where t h e S t a t e p r e s e n t e d e x p e r t m e d i c a l t e s t i m o n y a n d / o r t h e 

v i c t i m t e s t i f i e d r e g a r d i n g t h e e f f e c t s o f h i s o r h e r i n j u r i e s . 

See M a r l o w e v. S t a t e , 854 So. 2d 1182 ( A l a . C r i m . App. 2 0 0 2 ) , 

a f f ' d , 854 So. 2d 1189 ( A l a . 2 0 0 3 ) ( f i n d i n g s u f f i c i e n t e v i d e n c e 

o f " s e r i o u s p h y s i c a l i n j u r y " b a s e d on t r e a t i n g p h y s i c i a n ' s 

t e s t i m o n y and v i c t i m ' s t e s t i m o n y ) . See a l s o S i z e m o r e v. S t a t e , 

686 So. 2d 544 ( A l a . C r i m . App. 1 9 9 6 ) ( f i n d i n g s u f f i c i e n t 

e v i d e n c e o f " s e r i o u s p h y s i c a l i n j u r y " where v i c t i m t e s t i f i e d 

r e g a r d i n g e x t e n t o f h e r i n j u r i e s f o l l o w i n g a u t o m o b i l e 

c o l l i s i o n ) ; James v. S t a t e , 654 So. 2d 59 ( A l a . C r i m . App. 

1 9 9 4 ) ( S t a t e e s t a b l i s h e d t h a t t h e v i c t i m s u f f e r e d " s e r i o u s 

p h y s i c a l i n j u r y " by t h e v i c t i m ' s t e s t i m o n y ) . L o v i n g ' s 

t e s t i m o n y r e g a r d i n g h e r s o n ' s i n j u r i e s , w i t h o u t m e d i c a l 

t e s t i m o n y o r J o r d a n ' s t e s t i m o n y , was i n s u f f i c i e n t t o e s t a b l i s h 

t h a t J o r d a n s u f f e r e d a " s e r i o u s p h y s i c a l i n j u r y . " See, e.g. 

H i n k l e v. S t a t e , [Ms. CR-08-1778, May 28, 2010] So. 3d 

( A l a . C r i m . App. 2 0 1 0 ) ( h o l d i n g e v i d e n c e o f s e r i o u s p h y s i c a l 

i n j u r y i n s u f f i c i e n t where v i c t i m was s h o t i n r i g h t c h e e k b u t 

d i d n o t have t o have s u r g e r y and v i c t i m d e n i e d h a v i n g any 

l o n g - t e r m e f f e c t s f r o m t h e s h o o t i n g ) . 
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However, we c o n c l u d e t h a t t h e e v i d e n c e was s u f f i c i e n t t o 

e s t a b l i s h t h e l e s s e r - i n c l u d e d o f f e n s e o f a s s a u l t i n t h e t h i r d 

d e g r e e u n d e r § 1 3 A - 6 - 2 2 ( a ) ( 2 ) , A l a . Code 1975, w h i c h p r o v i d e s 

t h a t "a] p e r s o n commits t h e c r i m e o f a s s a u l t i n t h e t h i r d 

d e g r e e i f ... [h]e r e c k l e s s l y c a u s e s p h y s i c a l i n j u r y t o 

a n o t h e r p e r s o n . " S e c t i o n 1 3 A - 1 - 2 ( 1 2 ) , A l a . Code 1975, d e f i n e s 

" p h y s i c a l i n j u r y " as " [ i ] m p a i r m e n t o f p h y s i c a l c o n d i t i o n o r 

s u b s t a n t i a l p a i n . " The t e s t i m o n y p r e s e n t e d a t t r i a l r e g a r d i n g 

J o r d a n ' s c o n d i t i o n a t t h e s c e n e o f t h e w r e c k was s u f f i c i e n t t o 

e s t a b l i s h t h a t J o r d a n s u f f e r e d a " p h y s i c a l i n j u r y " and t o 

e s t a b l i s h a p r i m a f a c i e c a s e o f a s s a u l t i n t h e t h i r d d e g r e e . 3 

B e c a u s e t h e S t a t e f a i l e d t o p r e s e n t s u f f i c i e n t e v i d e n c e 

s h o w i n g t h a t J o r d a n s u s t a i n e d s e r i o u s p h y s i c a l i n j u r y , i t 

f a i l e d t o e s t a b l i s h a p r i m a f a c i e c a s e o f a s s a u l t i n t h e f i r s t 

d e g r e e , and t h e c i r c u i t c o u r t e r r e d i n d e n y i n g R e c k ' s m o t i o n 

f o r a judgment o f a c q u i t t a l as t o t h a t c h a r g e . However, t h e 

c i r c u i t c o u r t i n s t r u c t e d t h e j u r y on t h e l e s s e r - i n c l u d e d 

o f f e n s e o f t h i r d - d e g r e e a s s a u l t , and, a l t h o u g h t h e S t a t e 

p r e s e n t e d i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a c o n v i c t i o n f o r 

3 I n d e e d , Reck c o n c e d e s i n h i s b r i e f on a p p e a l t h a t t h e 
e v i d e n c e i n t h e i n s t a n t c a s e showed t h a t J o r d a n s u f f e r e d some 
p h y s i c a l i n j u r i e s as a r e s u l t o f t h e c o l l i s i o n . 
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a s s a u l t i n t h e f i r s t d e g r e e , t h e S t a t e p r e s e n t e d s u f f i c i e n t 

e v i d e n c e t o s u p p o r t a c o n v i c t i o n f o r a s s a u l t i n t h e t h i r d 

d e g r e e . T h e r e f o r e , we remand t h i s c a u s e t o t h e c i r c u i t c o u r t 

f o r i t t o e n t e r a judgment f i n d i n g Reck g u i l t y o f t h e l e s s e r -

i n c l u d e d o f f e n s e o f t h i r d - d e g r e e a s s a u l t and t o r e s e n t e n c e 

Reck a c c o r d i n g l y . See C o c k r e l l v. S t a t e , 890 So. 2d 168 ( A l a . 

C r i m . App. 2 0 0 3 ) , a f f ' d , 890 So. 2d 174 ( A l a . 2 0 0 4 ) . 

REVERSED AND REMANDED. 

W i s e , P . J . , and W e l c h , J . , c o n c u r . Windom, J . , c o n c u r s 
i n t h e r e s u l t . M a i n , J . , d i s s e n t s w i t h o p i n i o n . 

MAIN, J u d g e , d i s s e n t i n g . 

I b e l i e v e t h a t , u n d e r t h i s C o u r t ' s s t a n d a r d o f r e v i e w , 

t h e S t a t e p r e s e n t e d m i n i m a l l y s u f f i c i e n t e v i d e n c e t o s u p p o r t 

t h e s u b m i s s i o n o f t h e c a s e t o t h e j u r y , and, t h e j u r y h a v i n g 

r e s o l v e d any c o n f l i c t s i n t h e e v i d e n c e o r c r e d i b i l i t y c h o i c e s 

a d v e r s e l y t o Reck, t h i s C o u r t s h o u l d n o t go b e h i n d t h e j u r y ' s 

v e r d i c t . The S t a t e i n t r o d u c e d t h e c h i l d v i c t i m ' s m e d i c a l 

r e c o r d s , and I b e l i e v e t h a t t h o s e r e c o r d s , c o u p l e d w i t h t h e 

m o t h e r ' s t e s t i m o n y t h a t t h e c h i l d ' s e a r was a l m o s t c u t o f f i n 

t h e c o l l i s i o n , t h a t t h e c h i l d h a d s e v e r a l s c a r s , and t h a t t h e 

c h i l d h a d y e t t o have a n o t h e r s u r g e r y t o remove a k e l o i d f r o m 

h i s s h o u l d e r met t h e S t a t e ' s b u r d e n o f s h o w i n g t h e c h i l d 
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v i c t i m ' s i n j u r i e s t o be s e r i o u s p h y s i c a l i n j u r i e s u n d e r t h e 

s t a t u t e d e f i n i n g f i r s t - d e g r e e a s s a u l t . T h e r e i s no 

r e q u i r e m e n t t h a t t h e S t a t e i n t r o d u c e e x p e r t t e s t i m o n y 

r e g a r d i n g t h e v i c t i m ' s i n j u r i e s . T h us, I w o u l d a f f i r m R e c k ' s 

c o n v i c t i o n and s e n t e n c e . F o r t h i s r e a s o n , I r e s p e c t f u l l y 

d i s s e n t . 
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