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KELLUM, J u d g e . 

The a p p e l l a n t , D a v i d C h r i s t o p h e r Maye, a p p e a l s f r o m t h e 

c i r c u i t c o u r t ' s r e v o c a t i o n o f h i s p r o b a t i o n . The r e c o r d 

i n d i c a t e s t h a t Maye was c o n v i c t e d o f t h e u n l a w f u l d i s t r i b u t i o n 

o f a c o n t r o l l e d s u b s t a n c e , a v i o l a t i o n o f § 13A-12-211, A l a . 
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Code 1975. The r e c o r d does n o t c o n t a i n d e t a i l s o f Maye's 

s e n t e n c e ; however, t h e r e c o r d does i n d i c a t e t h a t Maye was 

s e n t e n c e d t o e i g h t y e a r s ' i m p r i s o n m e n t and was p l a c e d on 

s u p e r v i s e d p r o b a t i o n i n 2008. 

W h i l e on p r o b a t i o n , Maye v i o l a t e d t h e t e r m s and 

c o n d i t i o n s o f h i s p r o b a t i o n . Maye was s u b s e q u e n t l y a r r e s t e d , 

and on O c t o b e r 7, 2009, he was g i v e n n o t i c e t h a t he v i o l a t e d 

t h e t e r m s and c o n d i t i o n s o f h i s p r o b a t i o n by f a i l i n g t o pay 

c o u r t - o r d e r e d moneys, f a i l i n g t o a p p e a r i n c o u r t i n A p r i l 2009 

and June 2009, f a i l i n g t o e n t e r and c o m p l e t e a t r e a t m e n t 

p r o g r a m , f a i l i n g t o meet w i t h t h e c o u r t - r e f e r r a l o f f i c e r , 

f a i l i n g t o r e p o r t t o h i s p r o b a t i o n o f f i c e r , and f a i l i n g t o pay 

s u p e r v i s i o n f e e s . W h i l e o u t on bond, Maye was a r r e s t e d a g a i n 

f o r a l l e g e d p r o b a t i o n v i o l a t i o n s . On June 2, 2010, t h e c i r c u i t 

c o u r t n o t i f i e d Maye t h a t , i n a d d i t i o n t o t h e v i o l a t i o n s 

a l l e g e d i n O c t o b e r 2009, Maye had v i o l a t e d t h e t e r m s and 

c o n d i t i o n s o f h i s p r o b a t i o n by f a i l i n g t o do s u b m i t t o d r u g 

s c r e e n s and by f a i l i n g t o a p p e a r i n c o u r t i n J a n u a r y 2010 f o r 

h i s r e v o c a t i o n p r o c e e d i n g s . 

The c i r c u i t c o u r t c o n d u c t e d a p r o b a t i o n - r e v o c a t i o n 

h e a r i n g on June 30, 2010. A t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g , 
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Maye a d m i t t e d t o v i o l a t i n g t h e t e r m s and c o n d i t i o n s o f h i s 

p r o b a t i o n . S p e c i f i c a l l y , May a d m i t t e d t o t h e v i o l a t i o n s as t o 

w h i c h he r e c e i v e d n o t i c e f r o m t h e c i r c u i t c o u r t . B a s e d on 

Maye's a d m i s s i o n , t h e c i r c u i t c o u r t r e v o k e d h i s p r o b a t i o n and 

o r d e r e d t h a t Maye s e r v e t h e b a l a n c e o f h i s e i g h t y e a r 

s e n t e n c e . I n i t s o r d e r , t h e c i r c u i t c o u r t s p e c i f i c a l l y s t a t e d 

t h a t Maye was n o t a " t e c h n i c a l v i o l a t o r , " f o r p u r p o s e s o f § 5 -

22-54, A l a . Code 1975. T h i s a p p e a l f o l l o w e d . 

Maye's a p p o i n t e d c o u n s e l has f i l e d a b r i e f i n s u b s t a n t i a l 

c o m p l i a n c e w i t h A n d e r s v. C a l i f o r n i a , 386 U.S. 738 ( 1 9 6 7 ) . 

C o u n s e l s t a t e d t h a t he had r e v i e w e d t h e r e c o r d i n an a t t e m p t 

t o f i n d a v i a b l e i s s u e on a p p e a l . However, c o u n s e l c o n c l u d e d 

t h a t a f t e r r e v i e w i n g t h e r e c o r d , t h e a p p l i c a b l e s t a t u t e s , and 

c a s e l a w , t h e r e e x i s t e d no v i a b l e i s s u e s on a p p e a l . 

T h i s c o u r t i s s u e d an A n d e r s o r d e r on September 23, 2010. 

Maye has f a i l e d t o f i l e any a d d i t i o n a l p o i n t s o r i s s u e s f o r 

c o n s i d e r a t i o n by t h i s C o u r t . We have a l s o r e v i e w e d t h e r e c o r d 

i n t h i s c a s e and have f o u n d no e r r o r h a r m f u l t o Maye's r i g h t s . 

The d i s s e n t , i n e f f e c t , appears t o reweigh the e v i d e n c e 

b e f o r e the c i r c u i t c o u r t , s u g g e s t i n g t h a t t h i s C ourt s h o u l d ex  

mero motu address the a p p l i c a t i o n of § 15-22-54, A l a . Code 
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1975, as amended e f f e c t i v e A p r i l 30, 2010, t o the p a r t i c u l a r 

f a c t s of t h i s case. However, Rule 45B, A l a . R. App. P., 

s t a t e s : 

" I n a l l cases appealed t o the Court of C r i m i n a l 
A p p e a l s , except those i n which the death p e n a l t y has 
been imposed, the Court of C r i m i n a l Appeals s h a l l 
c o n s i d e r o n l y q u e s t i o n s or i s s u e s p r e s e n t e d i n 
b r i e f s on a p p e a l . " 

Our Supreme Court approved Rule 45B, A l a . R. App. P. 

( e f f e c t i v e J a n u a r y 1, 1982), which a b o l i s h e d the " s e a r c h the 

r e c o r d r u l e " s e t out i n § 12-22-240, A l a . Code 1975, p r o v i d i n g 

t h a t the Court of C r i m i n a l Appeals must c o n s i d e r a l l q u e s t i o n s 

apparent on the r e c o r d and r e s e r v e d i n the c i r c u i t c o u r t . See 

Hoppins v. S t a t e , 451 So. 2d 365, 365 ( A l a . 1983). Rule 45B 

e f f e c t i v e l y e l i m i n a t e s t h i s C o u r t ' s o b l i g a t i o n t o s e a r c h the 

r e c o r d f o r p l a i n e r r o r i n cases i n which the death p e n a l t y was 

not imposed. The s u g g e s t i o n i n the d i s s e n t t h a t t h i s C ourt 

address an i s s u e not r a i s e d by Maye on a p p e a l o v e r l o o k s Rule 

45B. To the e x t e n t the d i s s e n t attempts t o couch the 

a p p l i c a t i o n of the T e c h n i c a l V i o l a t o r A c t as a j u r i s d i c t i o n a l 

i s s u e , i t would appear t o run a f o u l of the Supreme C o u r t ' s 

r e c e n t d e c i s i o n i n Ex p a r t e C o l l i n s , [Ms. 1091310, November 

24, 2010] ___ So. 3d ___ ( A l a . 2010), i n which the Supreme 
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Co u r t r e v e r s e d a judgment of t h i s C ourt based on i t s 

d e t e r m i n a t i o n t h a t t h i s C ourt i m p e r m i s s i b l y took n o t i c e of a 

d e f e c t not r a i s e d by e i t h e r p a r t y on a p p e a l . I n any event, 

Maye i s not w i t h o u t o p t i o n s . I f a t some f u t u r e p o i n t Maye 

b e l i e v e s t h a t he meets the q u a l i f i c a t i o n s s e t out i n § 15-22¬

54.1, A l a . Code 1975, he may f i l e a p e t i t i o n s e e k i n g 

r e c o n s i d e r a t i o n of h i s sentence based on h i s s t a t u s as a 

t e c h n i c a l v i o l a t o r under §15-22-54(d)(1)f. 

Based on the f o r e g o i n g , the judgement of the c i r c u i t 

c o u r t i s a f f i r m e d . 

AFFIRMED. 

Windom, J . , c o n c u r s . Wise, P . J . , concurs i n the r e s u l t . 
Welch, J . , concurs i n the r e s u l t , w i t h o p i n i o n . Main, J . , 
d i s s e n t s , w i t h o p i n i o n . 

WELCH, Judge, c o n c u r r i n g i n the r e s u l t . 

I agree w i t h the C o u r t ' s d e c i s i o n t o a f f i r m the c i r c u i t 

c o u r t ' s r e v o c a t i o n of D a v i d C h r i s t o p h e r Maye's p r o b a t i o n and 

t o impose the b a l a n c e of h i s e i g h t - y e a r sentence. However, I 

d i s a g r e e w i t h the C o u r t ' s a n a l y s i s . T h e r e f o r e , I r e s p e c t f u l l y 

concur i n o n l y the r e s u l t . 

S e c t i o n 1 5 - 2 2 - 5 4 ( d ) ( 1 ) f , A l a . Code 1975, p r o v i d e s : 
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" f . I f the p r o b a t i o n v i o l a t i o n i s a t e c h n i c a l 
v i o l a t i o n , d e f i n e d as a v i o l a t i o n of a c o n d i t i o n of 
p r o b a t i o n o t h e r than the commission of a new 
o f f e n s e , an e l i g i b l e o f f e n d e r may be r e q u i r e d t o 
s e r v e a term of not more than 90 days imprisonment 
i n a Department of C o r r e c t i o n s f a c i l i t y , which may 
i n c l u d e p a r t i c i p a t i o n i n the r e s t a r t program, 
LIFETech program, or a t e c h n i c a l v i o l a t o r program 
or , i f no space i s a v a i l a b l e i n a Department of 
C o r r e c t i o n s f a c i l i t y , not more than 90 days i n the 
county j a i l . 

" ( 2 ) a . An e l i g i b l e o f f e n d e r s u b j e c t t o 
p aragraph f. of s u b d i v i s i o n (1) i s a 
n o n v i o l e n t f e l o n s e r v i n g a p r o b a t i o n a r y 
sentence who has v i o l a t e d a c o n d i t i o n or 
c o n d i t i o n s of p r o b a t i o n o t h e r than by the 
commission of a new o f f e n s e and who has 
performed the c o n d i t i o n s of p r o b a t i o n , 
i n c l u d i n g r e m a i n i n g c u r r e n t on payment of 
c o u r t o r d e r e d money, f o r a c o n s e c u t i v e 
six-month p e r i o d . " 

The r e c o r d r e v e a l s t h a t on October 7, 2009, the c i r c u i t 

c o u r t i s s u e d an o r d e r e n t i t l e d : " P r o b a t i o n V i o l a t i o n N o t i c e 

and Commitment t o B a l d w i n County J a i l . " In t h a t o r d e r the 

c i r c u i t c o u r t found t h a t "[Maye] owes $2,715.35 f a i l u r e t o 

pay" among o t h e r v i o l a t i o n s . (C. 4.) 

On June 2, 2010, the c i r c u i t c o u r t i s s u e d another o r d e r 

e n t i t l e d : " P r o b a t i o n V i o l a t i o n N o t i c e and Commitment t o 

B a l d w i n County J a i l . " In t h a t o r d e r , the c i r c u i t c o u r t found 

t h a t "[Maye] owes $2,777.35, has pd. 200.00, f a i l u r e t o pay" 

among o t h e r v i o l a t i o n s . (C. 6.) 
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In a p r o b a t i o n - r e v o c a t i o n h e a r i n g h e l d on June 30, 2010, 

Maye a d m i t t e d t h a t he had v i o l a t e d the terms and c o n d i t i o n s of 

h i s p r o b a t i o n , i n c l u d i n g the f a i l u r e t o pay c o u r t - o r d e r e d 

monies. 

A f t e r t h a t a d m i s s i o n , the c i r c u i t c o u r t s t a t e d : 

" A l l r i g h t . Mr. Maye, I'm g o i n g t o o r d e r t h a t you 
ser v e your e i g h t - y e a r sentence i n the p e n i t e n t i a r y . 
You are not c o n s i d e r e d a t e c h n i c a l v i o l a t o r . And no 
measure s h o r t of confinement w i l l a v o i d d e p r e c i a t i n g 
the s e r i o u s n e s s of the v i o l a t i o n . " 

(R. 7.);(emphasis s u p p l i e d . ) 

The r e c o r d , as r e f l e c t e d i n the above q u o t e s , 

a f f i r m a t i v e l y shows t h a t the c i r c u i t c o u r t c o r r e c t l y 

d e t e rmined t h a t Maye was not an " e l i g i b l e o f f e n d e r " as 

d e s c r i b e d i n § 1 5 - 2 2 - 5 4 ( d ) ( 1 ) f and 5 4 ( d ) ( 2 ) , A l a . Code 1975, 

because a t the time of the h e a r i n g Maye had not "performed the 

c o n d i t i o n s of p r o b a t i o n , i n c l u d i n g r e m a i n i n g c u r r e n t on 

payment of c o u r t o r d e r e d money, f o r a c o n s e c u t i v e six-month 

p e r i o d . " 

T h e r e f o r e , the r e c o r d s u p p o r t s the c i r c u i t c o u r t ' s 

r u l i n g . For t h a t reason, I would a f f i r m . 
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MAIN, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t from the main o p i n i o n a f f i r m i n g 

the r e v o c a t i o n of D a v i d C h r i s t o p h e r Maye's p r o b a t i o n and the 

i m p o s i t i o n of the b a l a n c e of h i s e i g h t - y e a r sentence. 

T h i s case was s u b m i t t e d t o t h i s C ourt by the proce d u r e 

r e c o g n i z e d i n Anders v. C a l i f o r n i a , 386 U.S. 738 (1967). 

A p p e l l a t e c o u n s e l s u b m i t t e d a b r i e f t o t h i s C ourt i n d i c a t i n g 

t h a t he found no v i a b l e i s s u e s t o r a i s e on appea l and 

r e q u e s t e d t o withdraw from h i s a p p o i n t e d r e p r e s e n t a t i o n of 

Maye. Maye d i d not a v a i l h i m s e l f of the o p p o r t u n i t y t o f i l e 

p r o se i s s u e s f o r t h i s C o u r t ' s r e v i e w . The o p i n i o n i n d i c a t e s 

t h a t the Co u r t has re v i e w e d the r e c o r d and found no e r r o r 

h a r m f u l t o Maye's r i g h t s . 

S e c t i o n 15-22-54, A l a . Code 1975, p r o v i d e s the s t a t u t o r y 

framework f o r the s e t t i n g of a p r o b a t i o n a r y p e r i o d , and the 

r e v o c a t i o n t h e r e o f , and was r e c e n t l y amended by the Alabama 

L e g i s l a t u r e t o l i m i t i n c a r c e r a t i o n i n the p e n i t e n t i a r y f o r 

t e c h n i c a l v i o l a t i o n s of p r o b a t i o n . S e c t i o n 15-22-54(d), as 

amended e f f e c t i v e A p r i l 30, 2010, p r o v i d e s , i n p e r t i n e n t p a r t : 

"(1) I f the defendant v i o l a t e s a c o n d i t i o n of 
p r o b a t i o n or s u s p e n s i o n of e x e c u t i o n of sentence, 
the c o u r t , a f t e r a h e a r i n g , may implement one or 
more of the f o l l o w i n g o p t i o n s : 
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" a . Continue the e x i s t i n g p r o b a t i o n 
and s u s p e n s i o n of e x e c u t i o n of sentence. 

"b. I s s u e a f o r m a l or i n f o r m a l w arning 
t o the p r o b a t i o n e r t h a t f u r t h e r v i o l a t i o n s 
may, s u b j e c t t o paragraph f . , r e s u l t i n 
r e v o c a t i o n of p r o b a t i o n or s u s p e n s i o n of 
e x e c u t i o n of sentence. 

" c . Conduct a f o r m a l or i n f o r m a l 
c o n f e r e n c e w i t h the p r o b a t i o n e r t o 
reemphasize the n e c e s s i t y of compliance 
w i t h the c o n d i t i o n s of p r o b a t i o n . 

"d. M o d i f y the c o n d i t i o n s of p r o b a t i o n 
or s u s p e n s i o n of e x e c u t i o n of sentence, 
which c o n d i t i o n s may i n c l u d e the a d d i t i o n 
of s h o r t p e r i o d s of confinement. 

"e. I f the v i o l a t i o n of p r o b a t i o n i s 
the commission of a new o f f e n s e , revoke the 
p r o b a t i o n or s u s p e n s i o n of e x e c u t i o n of 
sentence. I f the c o u r t revokes p r o b a t i o n , 
i t may, a f t e r a h e a r i n g , impose the 
sentence t h a t was suspended a t the o r i g i n a l 
h e a r i n g or any l e s s e r sentence. 

" f . I f the p r o b a t i o n v i o l a t i o n i s a 
t e c h n i c a l v i o l a t i o n , d e f i n e d as a v i o l a t i o n  
of a c o n d i t i o n of p r o b a t i o n o t h e r than the  
commission of a new o f f e n s e , an e l i g i b l e  
o f f e n d e r may be r e q u i r e d t o se r v e a term of  
not more than 90 days imprisonment i n a  
Department of C o r r e c t i o n s f a c i l i t y , which  
may i n c l u d e p a r t i c i p a t i o n i n the r e s t a r t  
program, LIFETech program, or a t e c h n i c a l  
v i o l a t o r program o r , i f no space i s  
a v a i l a b l e i n a Department of C o r r e c t i o n s  
f a c i l i t y , not more than 90 days i n the  
county j a i l . 
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" ( 2 ) a . An e l i g i b l e o f f e n d e r s u b j e c t t o par a g r a p h  
f. of s u b d i v i s i o n (1) i s a n o n v i o l e n t f e l o n s e r v i n g  
a p r o b a t i o n a r y sentence who has v i o l a t e d a c o n d i t i o n  
or c o n d i t i o n s of p r o b a t i o n o t h e r than by the  
commission of a new o f f e n s e and who has performed  
the c o n d i t i o n s of p r o b a t i o n , i n c l u d i n g r e m a i n i n g  
c u r r e n t on payment of c o u r t o r d e r e d money, f o r a  
c o n s e c u t i v e six-month p e r i o d . 

"b. T e c h n i c a l v i o l a t i o n s of c o n d i t i o n s of 
p r o b a t i o n s h a l l be s u b j e c t t o the o p t i o n s p r o v i d e d 
i n paragraphs a., b., c., d., and f. of s u b d i v i s i o n 
( 1 ) ; p r o v i d e d , however, the c o u r t may a l s o c o n t i n u e 
the e x i s t i n g p r o b a t i o n and s u s p e n s i o n of e x e c u t i o n 
of sentence w i t h the a d d i t i o n a l c o n d i t i o n t h a t the 
p r o b a t i o n e r does any of the f o l l o w i n g : 

"1. P a r t i c i p a t e s i n a community 
c o r r e c t i o n s program. 

"2. P a r t i c i p a t e s i n a county work 
r e l e a s e program. 

"3. Performs community s e r v i c e . 

"4. Undergoes i n t e n s i v e p r o b a t i o n 
s u p e r v i s i o n . 

"5. P a r t i c i p a t e s i n a r e s i d e n t i a l or 
o u t p a t i e n t drug or a l c o h o l t r e a t m e n t 
program. 

"6. P a r t i c i p a t e s and completes a L i f e 
S k i l l s I n f l u e n c e d by Freedom and E d u c a t i o n 
Tech (LIFETech) r e s i d e n t i a l program." 

(Emphasis added.) 

In t h i s case, Maye's p r o b a t i o n - r e v o c a t i o n h e a r i n g was 

conducted on June 30, 2010, a p p r o x i m a t e l y two months a f t e r the 
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e f f e c t i v e date of the amendment. The c i r c u i t c o u r t revoked 

Maye's p r o b a t i o n and o r d e r e d t h a t he se r v e the b a l a n c e of h i s 

e i g h t - y e a r sentence based on Maye's a d m i s s i o n t h a t he had 

f a i l e d t o appear i n c o u r t t h r e e t i m e s , had f a i l e d t o pay 

c o u r t - o r d e r e d moneys, had f a i l e d t o r e p o r t t o h i s p r o b a t i o n 

o f f i c e r and c o u r t r e f e r r a l o f f i c e r , had f a i l e d t o e n t e r and t o 

complete t r e a t m e n t programs, and had f a i l e d t o do drug 

s c r e e n s . The c i r c u i t c o u r t was aware of the r e c e n t amendment 

t o the s t a t u t e , because the c i r c u i t c o u r t a l s o made the bare 

f i n d i n g , b o t h o r a l l y a t the r e v o c a t i o n h e a r i n g and i n i t s 

or d e r r e v o k i n g p r o b a t i o n , t h a t Maye i s not a " t e c h n i c a l 

v i o l a t o r . " (C. 2; R. 7.) However, I f i n d no b a s i s i n the 

r e c o r d f o r the c i r c u i t c o u r t ' s c o n c l u s i o n t h a t Maye i s not a 

t e c h n i c a l v i o l a t o r . None of the grounds f o r r e v o c a t i o n 

c o n t a i n e d i n the r e c o r d are based on the commission of a new 

o f f e n s e . F u r t h e r , the r e c o r d does not e s t a b l i s h t h a t Maye i s 

a v i o l e n t f e l o n or t h a t he f a i l e d t o p e r f o r m "the c o n d i t i o n s 

of h i s p r o b a t i o n , i n c l u d i n g r e m a i n i n g c u r r e n t on the payment 

of c o u r t o r d e r e d money, f o r a c o n s e c u t i v e six-month p e r i o d . " 1 

1The r e c o r d i n d i c a t e s t h a t Maye's p r o b a t i o n o r d e r was 
dat e d August 25, 2008, and t h a t h i s u n d e r l y i n g c o n v i c t i o n was 
f o r d i s t r i b u t i o n of a c o n t r o l l e d s u b s t a n c e . A p r o b a t i o n -
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I r e c o g n i z e t h a t Maye d i d not r a i s e t h i s q u e s t i o n , e i t h e r 

b e f o r e the c i r c u i t c o u r t or b e f o r e t h i s Court when g i v e n an 

o p p o r t u n i t y t o f i l e p ro se i s s u e s . I am aware t h a t , as the 

main o p i n i o n d i s c u s s e s , R u l e 45B, Ala.R.App.P., e f f e c t i v e l y 

e l i m i n a t e d , i n cases i n which the death p e n a l t y was not 

imposed, the former s t a t u t o r y r equirement t h a t t h i s C o u r t 

s e a r c h the r e c o r d and c o n s i d e r a l l i s s u e d apparent on the 

r e c o r d and r e s e r v e d i n the c i r c u i t c o u r t . However, n o t h i n g i n 

Rule 45B, t o my knowledge, r e l i e v e s t h i s C o u r t , i n Anders 

ca s e s , of i t s o b l i g a t i o n t o r e v i e w the r e c o r d f o r p o t e n t i a l l y 

m e r i t o r i o u s i s s u e s t h a t were p r e s e r v e d f o r a p p e l l a t e r e v i e w or 

f o r d e f e c t s t h a t are not s u b j e c t t o the r u l e s of p r e s e r v a t i o n . 

v i o l a t i o n n o t i c e and commitment t o j a i l d a t e d October 7, 2009, 
c o n t a i n s a l l e g a t i o n s r e g a r d i n g a l l e g e d v i o l a t i o n s o c c u r r i n g i n 
November 2008 and December 2008, but those dates are marked 
out. (C. 4.) Those e a r l i e r dates do not appear on a l a t e r 
p r o b a t i o n - v i o l a t i o n n o t i c e and commitment t o j a i l d a t e d June 
2, 2010. (C. 6.) Nor were those e a r l i e r dates mentioned a t 
the r e v o c a t i o n h e a r i n g or r e l i e d on by the c i r c u i t c o u r t as a 
b a s i s f o r r e v o k i n g Maye's p r o b a t i o n . Another document 
i n d i c a t e s t h a t Maye had an appearance date of J a n u a r y 27, 
2009, f o r p r o b a t i o n v i o l a t i o n s , but t h a t date appears t o be a 
t y p o g r a p h i c a l e r r o r , because o t h e r dates on t h a t document 
r e f e r t o Maye's h a v i n g been a r r e s t e d on October 2, 2009, and 
r e l e a s e d on November 3, 2009, and the document as h a v i n g been 
f i l e d on November 3, 2009 (C. 5 ) ; a d d i t i o n a l l y , a number of 
o t h e r documents i n the r e c o r d , and the c i r c u i t c o u r t a t the 
r e v o c a t i o n h e a r i n g , r e f e r t o Maye's h a v i n g f a i l e d t o appear i n 
c o u r t on January 27, 2010, r a t h e r than 2009. 
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Here, i f Maye i s an e l i g i b l e o f f e n d e r and h i s r e v o c a t i o n was 

based on t e c h n i c a l v i o l a t i o n s , the c i r c u i t c o u r t d i d not have 

the a u t h o r i t y t o o r d e r Maye t o s e r v e the b a l a n c e o f h i s e i g h t -

year sentence, because the e x e c u t i o n o f t h a t sentence would be 

i l l e g a l . See § 1 5 - 2 2 - 5 4 ( d ) ( 1 ) f . (an e l i g i b l e o f f e n d e r may be 

r e q u i r e d t o s e r v e not more than 90 days i n a DOC f a c i l i t y ) ; 

Moore v. S t a t e , 40 So. 3d 750 ( A l a . Crim. App. 2009) ( t a k i n g 

n o t i c e of an i l l e g a l sentence even though not r a i s e d a t t r i a l 

or on a p p e a l ) ; G l a s s v. S t a t e , 14 So. 3d 188, 194 ( A l a . Crim. 

App. 2008) ( r e c o g n i z i n g t h a t the i s s u e of the e x e c u t i o n of 

sentences i n a manner o u t s i d e the s t a t u t o r y range of 

punishment need not be p r e s e r v e d f o r a p p e l l a t e r e v i e w because 

t h i s C ourt i s " r e q u i r e d t o n o t i c e an i l l e g a l sentence and 

remand t o the s e n t e n c i n g c o u r t f o r a p r o p e r s e n t e n c e . " ) ; and 

Hunt v. S t a t e , 659 So. 2d 998, 999 ( A l a . Crim. App. 1994) 

("Matters c o n c e r n i n g u n a u t h o r i z e d s e n t e n c e s a r e 

j u r i s d i c t i o n a l . " ) . See a l s o Warwick v. S t a t e , 843 So. 2d 832 

( A l a . Crim. App. 2002) (sua sponte remanding p r o b a t i o n 

r e v o c a t i o n case, s u b m i t t e d v i a Anders p r o c e d u r e , on the ground 

t h a t Warwick's sentence was i l l e g a l . ) . 
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A d d i t i o n a l l y , I too am aware of the Alabama Supreme 

C o u r t ' s r e c e n t d e c i s i o n i n Ex p a r t e C o l l i n s , [Ms. 1091310, 

November 24, 2010] So. 3d ( A l a . 2010). In C o l l i n s v. 

S t a t e , (No. CR-09-0529, May 7, 2010) So. 3d ( A l a . 

Crim. App. 2010) ( t a b l e ) , t h i s C ourt h e l d t h a t because 

C o l l i n s ' s p e t i t i o n f o r a w r i t of c e r t i o r a r i was not v e r i f i e d 

as r e q u i r e d by § 6-6-640, A l a . Code 1975, no a c t i o n was 

commenced i n the c i r c u i t c o u r t , and, t h e r e f o r e , t h e r e was 

n o t h i n g b e f o r e t h i s C ourt t o r e v i e w . The Alabama Supreme 

Court r e v e r s e d t h i s C o u r t ' s judgment, h o l d i n g t h a t t h i s C ourt 

e r r e d i n sua sponte a f f i r m i n g the c i r c u i t c o u r t ' s r u l i n g on 

the b a s i s t h a t the p e t i t i o n was not v e r i f i e d . The Supreme 

Court s t a t e d t h a t v e r i f i c a t i o n was "a p r o c e d u r a l m a t ter t h a t 

does not l i m i t the power of the c i r c u i t c o u r t t o a d j u d i c a t e 

the p e t i t i o n , " r a t h e r than a j u r i s d i c t i o n a l m a t t e r . Ex p a r t e 

C o l l i n s , So. 3d a t . In su p p o r t of t h i s c o n c l u s i o n , 

the Supreme Court c i t e d i t s e a r l i e r d e c i s i o n i n Ex p a r t e  

Seymour, 946 So. 2d 538 ( A l a . 2006), i n which t h a t Court h e l d 

t h a t a c o u r t ' s " s u b j e c t - m a t t e r j u r i s d i c t i o n concerns a c o u r t ' s 

power t o d e c i d e c e r t a i n t y p es of c a s e s . " and " i s d e r i v e d from 

the Alabama C o n s t i t u t i o n and the Alabama Code." Ex p a r t e 

14 



CR-09-1547 

Seymour, 946 So. 2d a t 538. I do not b e l i e v e t h a t the Alabama 

Supreme C o u r t ' s d e c i s i o n s i n Ex p a r t e Seymour or Ex p a r t e  

C o l l i n s were i n t e n d e d t o o v e r r u l e by i m p l i c a t i o n the l i n e of 

a u t h o r i t y t h a t p r o v i d e s t h a t an i l l e g a l sentence i s a ma t t e r 

t h a t may be sua sponte r e c o g n i z e d by an a p p e l l a t e c o u r t . That 

Court has had o p p o r t u n i t i e s t o ex t e n d the r a t i o n a l e of Seymour 

t o i l l e g a l s e n t e n c e s , but i t has not y e t done so. For 

example, i n Ex p a r t e Trawick, 972 So. 2d 782 ( A l a . 2007), the 

Alabama Supreme Co u r t , i n a d d r e s s i n g a p r o c e d u r a l bar i n Rule 

32.2, Ala.R.Crim.P., s t a t e d : 

" Trawick's c l a i m t h a t h i s sentence i s i l l e g a l under 
the HFOA p r e s e n t s a j u r i s d i c t i o n a l c l a i m . See, 
e.g., Ex p a r t e Robey, 920 So. 2d 1069, 1071-72 ( A l a . 
2004) ( h o l d i n g t h a t because m u l t i p l e punishments f o r 
the same o f f e n s e c o n s t i t u t e a sentence t h a t exceeds 
the maximum a l l o w e d by law and an i l l e g a l sentence 

i s 
32 

a f f e c t s the t r i a l c o u r t ' s j u r i s d i c t i o n , 'Robey 
not b a r r e d from a s s e r t i n g i n t h i s s u c c e s s i v e Rule 
p e t i t i o n the v i o l a t i o n of h i s d o u b l e - j e o p a r d y 
r i g h t s ' ) ; Ex p a r t e Sanders, 792 So. 2d 1087, 1091 
( A l a . 2001) ('"[w]hether a sentence i s e x c e s s i v e ... 
i s a j u r i s d i c t i o n a l i s s u e " t h a t i s not p r e c l u d e d by 
the l i m i t a t i o n s p e r i o d of Rule 32, by the r u l e 
a g a i n s t s u c c e s s i v e p e t i t i o n s , or by Rule 

3 2 . 2 ( a ) ( 3 ) ' ) . " 

972 So. 2d a t 783. Ex p a r t e Trawick was d e c i d e d a f t e r Ex 

p a r t e Seymour, and I do not see a n y t h i n g i n Ex p a r t e Seymour 

or i n the r e c e n t l y r e l e a s e d Ex p a r t e C o l l i n s o p i n i o n as 
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i m p a c t i n g the p r o p r i e t y of t h i s C o u r t ' s sua sponte n o t i c i n g 

i l l e g a l - s e n t e n c e c l a i m s . 

I t may w e l l be t h a t Maye i s not an " e l i g i b l e o f f e n d e r . " 

However, g i v e n t h a t t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t 

Maye's p r o b a t i o n was r e v o k e d f o r something o t h e r than a 

t e c h n i c a l v i o l a t i o n , t h a t he was not a n o n v i o l e n t f e l o n , or 

t h a t he d i d not p e r f o r m h i s o b l i g a t i o n s , i n c l u d i n g r e m a i n i n g 

c u r r e n t on the payment of c o u r t - o r d e r money, f o r a c o n s e c u t i v e  

six-month p e r i o d of t i m e , I b e l i e v e i t premature t o attempt t o 

answer t h a t q u e s t i o n w i t h o u t f i r s t h a v i n g the p a r t i e s b r i e f 

the i s s u e . I r e c o g n i z e t h a t a d d r e s s i n g t h i s i s s u e i n a case 

i n which I cannot, from the r e c o r d and l a c k of argument 

p r e s e n t l y b e f o r e t h i s C o u r t , s t a t e f o r c e r t a i n t h a t Maye's 

r i g h t s were v i o l a t e d i n h i s p r o b a t i o n r e v o c a t i o n i s a s t e p 

onto a s l i p p e r y s l o p e . However, g i v e n t h a t one of the main 

reasons f o r the Anders pro c e d u r e i s t o p r o v i d e an i n d i g e n t 

a p p e l l a n t the b e n e f i t of an advocate t o argue p o t e n t i a l l y 

m e r i t o r i o u s c l a i m s , I b e l i e v e t h a t the r e c o r d does r a i s e 

enough of a q u e s t i o n t h a t Maye's r i g h t s may have been 

v i o l a t e d . That Maye has a n o t h e r avenue t o seek r e l i e f by 

f i l i n g a p e t i t i o n s e e k i n g r e t r o a c t i v e a p p l i c a t i o n of the 
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t e c h n i c a l - v i o l a t o r p r o v i s i o n p u r s u a n t t o § 15-22-54.1, A l a . 

Code 1975, does not supersede t h i s C o u r t ' s r e v i e w i n the 

p r e s e n t a p p e a l . Thus, I b e l i e v e t h a t t h i s C o u r t , s h o u l d , 

p u r s u a n t t o the Anders p r o c e d u r e , g r a n t a p p e l l a t e c o u n s e l ' s 

motion t o withdraw, a p p o i n t new a p p e l l a t e c o u n s e l , and 

i n s t r u c t the p a r t i e s t o b r i e f the i s s u e whether the c i r c u i t 

c o u r t ' s i m p o s i t i o n of the b a l a n c e of Maye's e i g h t - y e a r 

sentence v i o l a t e s § 1 5 - 2 2 - 5 4 ( d ) ( 1 ) f . For these reasons, I 

r e s p e c t f u l l y d i s s e n t . 
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