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(In r e : State of Alabama v. Rodney Wayne Patterson) 

Lawrence C i r c u i t Court 
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PER CURIAM. 

The p e t i t i o n e r , Rodney Wayne P a t t e r s o n , f i l e d t h i s 

p e t i t i o n f o r a w r i t o f habeas c o r p u s r e q u e s t i n g t h a t we 

r e i n s t a t e h i s o r i g i n a l b a i l , w h i c h had been r e v o k e d . I n 

O c t o b e r 2009, P a t t e r s o n was a r r e s t e d f o r a t t e m p t e d m u r d e r ; h i s 
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b a i l was s e t a t $75, 000. I n J a n u a r y 2010, P a t t e r s o n was 

i n d i c t e d f o r a t t e m p t e d murder and h i s b a i l , w h i c h he had p a i d , 

r e m a i n e d t h e same. I n May 2010, t h e S t a t e moved t h a t 

P a t t e r s o n ' s b a i l be r e v o k e d b e c a u s e , i t a r g u e d , P a t t e r s o n had 

been c h a r g e d w i t h a n o t h e r o f f e n s e w h i l e he was f r e e on b a i l 

f o r t h e a t t e m p t e d murder c h a r g e , and a c o n d i t i o n o f h i s 

r e l e a s e had been t h a t he n o t engage i n any c r i m i n a l a c t i v i t y . 

On May 13, 2010, Judge P r i d e Tompkins r e v o k e d P a t t e r s o n ' s 

b a i l . On November 12, 2010, P a t t e r s o n was f o u n d " n o t g u i l t y " 

o f r e c k l e s s e n d a n g e r m e n t 1 -- t h e c h a r g e t h a t f o r m e d t h e b a s i s 

f o r t h e r e v o c a t i o n o f h i s p r e t r i a l b a i l . P a t t e r s o n t h e n moved 

t o have h i s o r i g i n a l b a i l r e i n s t a t e d . A f t e r a h e a r i n g on 

November 15, 2010, Judge Tompkins d e n i e d P a t t e r s o n ' s m o t i o n . 

T h i s o r i g i n a l p e t i t i o n f o r a w r i t o f habeas c o r p u s f o l l o w e d . 

P a t t e r s o n a s s e r t s t h a t he i s e n t i t l e d t o r e m a i n f r e e on 

p r e t r i a l b a i l b e c a u s e , he a r g u e s , he has been a c q u i t t e d o f t h e 

c h a r g e t h a t f o r m e d t h e b a s i s f o r t h e r e v o c a t i o n o f h i s 

p r e t r i a l b a i l . 

1The b a s i s f o r t h i s m isdemeanor c h a r g e was t h a t P a t t e r s o n 
a l l e g e d l y e n g a g e d i n r e c k l e s s c o n d u c t by " d r i v i n g b e h i n d [ t h e 
v i c t i m ] a t a h i g h r a t e o f s p e e d as i f t o r u n h e r o f f t h e 
r o a d . " A f t e r a b e n c h t r i a l i n t h e d i s t r i c t c o u r t , J u d g e 
A n g e l a T e r r y f o u n d P a t t e r s o n " n o t g u i l t y . " 
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"The p u r p o s e s o f b a i l a r e t o s e c u r e t h e 
a c c u s e d ' s a t t e n d a n c e , and a v o i d t h e i m p r i s o n m e n t o f 
p e r s o n s s t i l l e n t i t l e d t o a p r e s u m p t i o n o f 
i n n o c e n c e , among o t h e r s . 

" S i n c e i t i s n o t t h e p u r p o s e o f t h e c r i m i n a l l a w 
t o c o n f i n e a p e r s o n a c c u s e d o f c r i m e b e f o r e 
c o n v i c t i o n , b a i l i s a l l o w e d i n r e c o g n i t i o n o f t h e 
p r e s u m p t i o n o f i n n o c e n c e u n t i l g u i l t i s p r o v e d , and 
i s a n e c e s s a r y c o r o l l a r y t o t h e c o n s t i t u t i o n a l 
c o n c e p t t h a t p e r s o n s may be i m p r i s o n e d o n l y a f t e r 
c o n v i c t i o n . B a i l i s i n t e n d e d t o e n a b l e an a c c u s e d 
t o r e m a i n o ut o f j a i l u n t i l t h e n e x t p r o c e e d i n g i n 
t h e c a s e , o r u n t i l t h e r e has been a f i n a l 
d i s p o s i t i o n o f t h e a c c u s a t i o n , and t o p r e p a r e a 
d e f e n s e . B a i l a l s o r e l i e v e s t h e s t a t e o f t h e b u r d e n 
o f d e t a i n i n g p o s s i b l y i n n o c e n t p e r s o n s p e n d i n g 
t r i a l . " 

8 C.J.S. B a i l §6 ( 2 0 1 0 ) . " B a i l o p e r a t e s t o b a l a n c e t h e 

' p r e s u m p t i o n o f i n n o c e n c e o f t h e a c c u s e d and t h e c o m p e l l i n g 

i n t e r e s t o f t h e S t a t e t h a t t h e a c c u s e d a p p e a r t o answer t h e 

a c c u s a t i o n a g a i n s t h i m . ' " Ex p a r t e Henson, 131 S.W.3d 645, 

647 (Tex. App. 2 0 0 4 ) . 

Under Alabama l a w , an a c c u s e d has a c o n s t i t u t i o n a l r i g h t 

t o p r e t r i a l b a i l i n a l l n o n c a p i t a l c a s e s . 

" A r t i c l e I , § 16, Alabama C o n s t i t u t i o n o f 1901, 
p r o v i d e s : 'That a l l p e r s o n s s h a l l , b e f o r e 
c o n v i c t i o n , be b a i l a b l e by s u f f i c i e n t s u r e t i e s , 
e x c e p t f o r c a p i t a l o f f e n s e s , when t h e p r o o f i s 
e v i d e n t o r t h e p r e s u m p t i o n g r e a t ; and t h a t e x c e s s i v e 
b a i l s h a l l n o t i n any c a s e be r e q u i r e d . ' T h i s C o u r t 
has i n t e r p r e t e d § 16 as p r o v i d i n g an a b s o l u t e r i g h t 
t o b a i l i n a l l n o n c a p i t a l c a s e s . S t a t e v. B l a k e , 
642 So. 2d 959, 968 ( A l a . 1 9 9 4 ) . See a l s o , A l a . 
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Code 1 975, § 15-13-2; Brown v. S t a t e , 615 So. 2d 
1306 ( A l a . C r i m . App. 1 9 9 3 ) ; and Ex p a r t e J a c k s o n , 
687 So. 2d 222 ( A l a . C r i m . App. 1 9 9 6 ) . " 

Ex p a r t e C o l b e r t , 805 So. 2d 687, 688 ( A l a . 2 0 0 1 ) . See §15-

13-3, A l a . Code 1975, w h i c h s t a t e s : " I n a l l c a s e s o t h e r t h a n 

t h o s e s p e c i f i e d i n s u b s e c t i o n (a) o f S e c t i o n 15-13-3 [ c a p i t a l 

c a s e s ] a d e f e n d a n t i s , b e f o r e c o n v i c t i o n , e n t i t l e d t o b a i l as 

a m a t t e r o f r i g h t . " 

We have r e c o g n i z e d t h a t t h i s c o n s t i t u t i o n a l r i g h t i s 

s u b j e c t t o f o r f e i t u r e by t h e d e f e n d a n t . I n Ex p a r t e F l e m i n g , 

814 So. 2d 302 ( A l a . C r i m . App. 2 0 0 1 ) , we s t a t e d : 

" [ A ] d e f e n d a n t may f o r f e i t h i s c o n s t i t u t i o n a l r i g h t 
t o p r e t r i a l b a i l by h i s c o n d u c t w h i l e o u t on b a i l . 
See S h a b a z z v. S t a t e , 440 So. 2d 1200 ( A l a . C r i m . 
App. 1 9 8 3 ) . I n S h a b a z z , we s t a t e d : 

"'The C o n s t i t u t i o n o f t h e S t a t e o f 
Alabama p r o v i d e s "That a l l p e r s o n s s h a l l , 
b e f o r e c o n v i c t i o n , be b a i l a b l e by 
s u f f i c i e n t s u r e t i e s , e x c e p t f o r c a p i t a l 
o f f e n s e s , when t h e p r o o f i s e v i d e n t o r t h e 
p r e s u m p t i o n g r e a t ; and t h a t e x c e s s i v e b a i l 
s h a l l n o t i n any c a s e be r e q u i r e d . " A l a . 
C o n s t . a r t . I , § 16. A d d i t i o n a l l y , § 
15-13-2, Code o f Alabama 1975, s t a t e s t h a t 
" I n a l l c a s e s o t h e r t h a n t h o s e s p e c i f i e d i n 
s u b s e c t i o n (a) o f s e c t i o n 15-13-3, a 
d e f e n d a n t i s , b e f o r e c o n v i c t i o n , e n t i t l e d 
t o b a i l as a m a t t e r o f r i g h t . " S u b s e c t i o n 
(a) o f § 15-13-3 d e a l s w i t h c a p i t a l c a s e s . 
The c o u r t s o f t h i s S t a t e have c o n s i s t e n t l y 
c o n s t r u e d t h e s t a t u t e and c o n s t i t u t i o n a l 
p r o v i s i o n as e n s u r i n g t o an a c c u s e d an 
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a b s o l u t e r i g h t t o b a i l . B r a k e f i e l d v.  
S t a t e , 269 A l a . 433, 113 So. 2d 669 (1 9 5 9 ) ; 
Holman v. W i l l i a m s , 256 A l a . 157, 53 So. 2d 
751 ( 1 9 5 1 ) ; S p r i n k l e v. S t a t e , 368 So. 2d 
554 ( A l a . C r i m . App. 1 9 7 8 ) , w r i t q u a s h e d , 
368 So. 2d 565 ( A l a . 1 9 7 9 ) . 

A l t h o u g h t h e c o u r t f o u n d t h e  
r i g h t t o b a i l on a n o n c a p i t a l c a s e t o be  
a b s o l u t e , even when t h e r e had p r e v i o u s l y  
been a f o r f e i t u r e o f b a i l on t h e same  
c h a r g e , i t a l s o s a i d t h a t an a c c u s e d c o u l d  
f o r f e i t h i s c o n s t i t u t i o n a l r i g h t t o b a i l i f  
i t a p p e a r e d t h a t he had done so t h r o u g h  
a f f i r m a t i v e e v i d e n c e . T h i s c o u r t o p i n e s  
t h a t e n g a g i n g i n f e l o n i o u s c r i m i n a l  
a c t i v i t y w h i l e o u t on b a i l i s an example o f  
s u c h a f f i r m a t i v e e v i d e n c e . Mere f a i l u r e t o  
a p p e a r i n c o u r t w o u l d n o t s u f f i c e . ' 

"440 So. 2d a t 1201-02 ( e m p h a s i s a d d e d ) . C f : Alabama 
c o u r t s have r e c o g n i z e d t h a t t h e f o l l o w i n g 
c o n s t i t u t i o n a l p r o t e c t i o n s may be w a i v e d : ( r i g h t t o 
c o u n s e l a t t r i a l ) (Clemons v. S t a t e , 720 So. 2d 985 
( A l a . 1 9 9 8 ) , c e r t . d e n i e d , 525 U.S. 1124, 119 S.Ct. 
907, 142 L.Ed.2d 906 ( 1 9 9 9 ) ) ; ( r i g h t t o c o u n s e l and 
t o c o n d u c t own d e f e n s e ) (Ex p a r t e A r t h u r , 711 So. 2d 
1 0 9 7 ( A l a . 1 9 9 7 ) ) ; ( r i g h t a g a i n s t 
s e l f - i n c r i m i n a t i o n ) (Ex p a r t e G r a d d i c k , 501 So. 2d 
444 ( A l a . 1 9 8 6 ) ) ; ( r i g h t t o t r i a l by j u r y ) 
( A r r i n g t o n v. S t a t e , 773 So. 2d 500 ( A l a . C r i m . App. 
2 0 0 0 ) ) ; ( r i g h t t o s p e e d y t r i a l ) ( W i l l i a m s v. S t a t e , 
641 So. 2d 1305 ( A l a . C r i m . App. 1 9 9 4 ) ) . 

"The p h i l o s o p h y e x p r e s s e d i n Shabaz z has been 
i n c o r p o r a t e d i n t o R u l e 7 . 3 ( a ) , A l a . R. C r i m . P., and 
R u l e 7 . 5 ( b ) , A l a . R. C r i m . P., p r o m u l g a t e d by t h e 
Alabama Supreme C o u r t . R u l e 7.3(a) l i s t s t h e 
m a n d a t o r y c o n d i t i o n s o f r e l e a s e , once b a i l has been 
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s e t . Those m a n d a t o r y c o n d i t i o n s r e q u i r e t h a t a 
d e f e n d a n t 

" ' ( 1 ) A p p e a r t o answer and t o s u b m i t 
t o t h e o r d e r s and p r o c e s s o f t h e c o u r t 
h a v i n g j u r i s d i c t i o n o f t h e c a s e ; 

" ' ( 2 ) R e f r a i n f r o m c o m m i t t i n g any 
c r i m i n a l o f f e n s e ; 

" ' ( 3 ) Not d e p a r t f r o m t h e s t a t e 
w i t h o u t l e a v e o f c o u r t ; and 

" ' ( 4 ) P r o m p t l y n o t i f y t h e c o u r t o f any 
change o f a d d r e s s . " 

814 So. 2d a t 303-04. 

R u l e 7 . 5 ( b ) , A l a . R. C r i m . P., p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" I f , a f t e r a h e a r i n g on t h e m a t t e r s s e t f o r t h i n t h e 
m o t i o n , t h e c o u r t f i n d s t h a t t h e d e f e n d a n t r e l e a s e d 
has n o t c o m p l i e d w i t h o r has v i o l a t e d t h e c o n d i t i o n s 
o f r e l e a s e , o r t h a t m a t e r i a l m i s r e p r e s e n t a t i o n s o r 
o m i s s i o n s o f f a c t were made i n s e c u r i n g t h e 
d e f e n d a n t ' s r e l e a s e , t h e c o u r t may m o d i f y t h e 
c o n d i t i o n s o r r e v o k e t h e r e l e a s e . I f a g r o u n d 
a l l e g e d f o r r e v o c a t i o n o f t h e r e l e a s e i s t h a t t h e 
d e f e n d a n t r e l e a s e d has v i o l a t e d t h e c o n d i t i o n u n d e r 
R u l e 7 . 3 ( a ) ( 2 ) by c o m m i t t i n g a c r i m i n a l o f f e n s e , o r 
t h a t t h e r e was a m i s r e p r e s e n t a t i o n o r o m i s s i o n 
c o n c e r n i n g o t h e r c h a r g e s p e n d i n g a g a i n s t t h e 
d e f e n d a n t r e l e a s e d , t h e c o u r t may m o d i f y t h e 
c o n d i t i o n s o f r e l e a s e o r r e v o k e t h e r e l e a s e , i f t h e  
c o u r t f i n d s t h a t t h e r e i s p r o b a b l e c a u s e (or i f  
t h e r e has a l r e a d y been a f i n d i n g o f p r o b a b l e c a u s e )  
t o b e l i e v e t h a t t h e d e f e n d a n t r e l e a s e d c o m m i t t e d t h e  
o t h e r o f f e n s e o r o f f e n s e s c h a r g e d . " 
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(Emphasis added.) The C ommittee Comments t o R u l e 7.5, A l a . R. 

C r i m . P., n o t e t h a t " [ t ] h e r u l e i s n o t i n t e n d e d t o o p e r a t e as 

an a b s o l u t e d e n i a l o f r e l e a s e where t h e r e i s p r o b a b l e c a u s e t o 

b e l i e v e t h e d e f e n d a n t c o m m i t t e d an o f f e n s e w h i l e on r e l e a s e . " 

R u l e 7 . 5 ( b ) , A l a . R. C r i m . P., i s p a t t e r n e d a f t e r § 18 

U.S.C.A. § 3148. T h i s s e c t i o n p r o v i d e s t h a t a c o u r t may 

r e v o k e p r e t r i a l b a i l i f t h e r e i s " p r o b a b l e c a u s e t o b e l i e v e 

t h a t t h e p e r s o n has c o m m i t t e d a F e d e r a l , S t a t e , o r l o c a l c r i m e 

w h i l e on r e l e a s e " The f e d e r a l s t a t u t e f u r t h e r s t a t e s : 

" I f t h e r e i s p r o b a b l e c a u s e t o b e l i e v e t h a t , w h i l e 
on r e l e a s e , t h e p e r s o n c o m m i t t e d a F e d e r a l , S t a t e , 
o r l o c a l f e l o n y , a r e b u t t a b l e p r e s u m p t i o n a r i s e s 
t h a t no c o n d i t i o n o r c o m b i n a t i o n o f c o n d i t i o n s w i l l 
a s s u r e t h a t t h e p e r s o n w i l l n o t p o s e a d a n g e r t o t h e 
s a f e t y o f any o t h e r p e r s o n o r t h e c o m m u n i t y . " 2 

18 U.S.C.A. § 3148(b) ( e m p h a s i s a d d e d ) . See a l s o 8 C.J.S. 

B a i l § 143 ( 2 0 1 0 ) . "Once t h e p r e s u m p t i o n a r i s e s , t h e b a l l i s 

i n t h e d e f e n d a n t ' s c o u r t ... and i t i s i n c u m b e n t on t h e 

d e f e n d a n t t o come f o r w a r d w i t h some e v i d e n c e t o r e b u t t h e 

p r e s u m p t i o n . " U n i t e d S t a t e s v. Cook, 880 F.2d 1158, 1162 

( 1 0 t h C i r . 1 9 8 9 ) . 

2The f e d e r a l s t a t u t e p r o v i d e s t h a t t h e " r e b u t t a b l e 
p r e s u m p t i o n " a r i s e s o n l y when t h e a c c u s e d has b e e n c h a r g e d 
w i t h a new f e l o n y . 
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O t h e r s t a t e c o u r t s have a d d r e s s e d t h e c o n t i n u e d v a l i d i t y 

o f a b a i l r e v o c a t i o n when t h e r e has been an a c q u i t t a l on t h e 

c h a r g e t h a t was t h e b a s i s f o r t h e r e v o c a t i o n . M a s s a c h u s e t t s 

l a w p r o v i d e s : 

" I f a p e r s o n i s on r e l e a s e p e n d i n g t h e a d j u d i c a t i o n 
o f a p r i o r c h a r g e , and t h e c o u r t ... f i n d s p r o b a b l e 
c a u s e t o b e l i e v e t h a t t h e p e r s o n has c o m m i t t e d a 
c r i m e d u r i n g s a i d p e r i o d o f r e l e a s e , t h e c o u r t s h a l l 
t h e n d e t e r m i n e ... w h e t h e r t h e r e l e a s e o f s a i d 
p e r s o n w i l l s e r i o u s l y e n d a n g e r any p e r s o n o r t h e 
community. ... I f t h e c o u r t d e t e r m i n e s t h a t t h e 
r e l e a s e o f s a i d p e r s o n w i l l s e r i o u s l y e n d a n g e r any 
p e r s o n o r t h e community ... t h e c o u r t may r e v o k e 
b a i l on t h e p r i o r c h a r g e .... S a i d o r d e r s h a l l s t a t e  
i n w r i t i n g t h e r e a s o n s t h e r e f o r and s h a l l be  
r e v i e w e d by t h e c o u r t upon t h e a c q u i t t a l o f t h e  
p e r s o n , o r t h e d i s m i s s a l o f , any o f t h e c a s e s  
i n v o l v e d . " 

Mass. Gen. Laws c h . 276 § 58 (2006) ( e m p h a s i s a d d e d ) . "The 

o n l y l a n g u a g e i n t h e s t a t u t e p e r t a i n i n g t o any t y p e o f r e v i e w 

o f a r e v o c a t i o n o r d e r i s l i m i t e d , r e q u i r i n g r e v i e w ( ' s h a l l be 

r e v i e w e d ' ) 'upon t h e a c q u i t t a l o f t h e p e r s o n , o r t h e d i s m i s s a l 

o f , any o f t h e c a s e s i n v o l v e d . ' " Commonwealth v. Pagan, 445 

Mass. 3 1 5 , 3 2 1 , 837 N.E.2d 2 5 2 , 259 ( 2 0 0 5 ) . 

The Vermont Supreme C o u r t i n S t a t e v. M e c i e r , 136 V t . 

336, 339, 388 A.2d 435, 438 ( 1 9 7 8 ) , has s t a t e d : 

" I n t h e c a s e b e f o r e us ... i f t h e e a r l i e r e x t o r t i o n 
c a s e i s d i s m i s s e d o r t h e d e f e n d a n t i s a c q u i t t e d o f 
t h e c h a r g e , t h e d e f e n d a n t i s t h e n e n t i t l e d t o an 
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i m m e d i a t e r e v i e w o f h i s b a i l s i t u a t i o n w i t h r e s p e c t 
t o t h e p r e s e n t c h a r g e . The c o u r t t h e n i n v o l v e d 
w o u l d have t h e u s u a l d u t y t o make e v e r y e f f o r t t o 
r e s o l v e t h e b a i l a p p l i c a t i o n i n f a v o r o f some s o r t 
o f r e l e a s e , no more r e s t r i c t i v e t h a n n e c e s s a r y . ... " 

H e r e , P a t t e r s o n was a c q u i t t e d o f t h e c h a r g e t h a t f o r m e d 

t h e b a s i s f o r t h e r e v o c a t i o n o f h i s p r e t r i a l b a i l -- t h e 

c h a r g e was n o t d i s m i s s e d o r n o l l e p r o s s e d . 3 G i v e n A l a b a m a ' s 

c l e a r p r e f e r e n c e f o r p r e t r i a l b a i l i n a l l n o n c a p i t a l c a s e s , we 

h o l d t h a t P a t t e r s o n i s e n t i t l e d t o have h i s o r i g i n a l $75,000 

b a i l r e i n s t a t e d . See S h a b a z z v. S t a t e , 440 So. 2d 1200 ( A l a . 

3We r e a l i z e t h a t " [ a ] v e r d i c t o f a c q u i t t a l i s n o t an 
a f f i r m a t i v e f i n d i n g o f i n n o c e n c e o r t h a t a l l o f t h e a c c u s e d ' s 
t e s t i m o n y i s t r u e , b u t i t i s m e r e l y a d e c l a r a t i o n t h a t t h e 
j u r y was n o t s a t i s f i e d b e y o n d a r e a s o n a b l e d o u b t a b o u t t h e 
d e f e n d a n t ' s g u i l t . " 23A C.J.S. C r i m i n a l Law § 1903 ( 2 0 1 0 ) . 
However, we do n o t b e l i e v e t h a t t h e l a w a p p l i c a b l e t o 
p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g s a p p l i e s i n t h i s c a s e . We 
have s t a t e d : "By v i r t u e o f t h e d i f f e r e n t b u r d e n s o f p r o o f 
p l a c e d on t h e S t a t e i n p r o b a t i o n r e v o c a t i o n h e a r i n g s , i t i s 
q u i t e p o s s i b l e t h a t p r o b a t i o n may be r e v o k e d b a s e d on a s e t o f 
f a c t s where a c r i m i n a l c o n v i c t i o n b a s e d on t h e same s e t o f 
f a c t s c a n n o t s t a n d . ' [ A ] p r o c e e d i n g t o r e v o k e p r o b a t i o n i s 
n o t a c r i m i n a l p r o s e c u t i o n . C a r l t o n v. S t a t e , 507 So. 
2d 998, 1002 ( A l a . C r i m . App. 1 9 8 6 ) . A p r o b a t i o n - r e v o c a t i o n 
p r o c e e d i n g i s a p o s t c o n v i c t i o n p r o c e e d i n g , i . e . , i t o c c u r s 
a f t e r c o n v i c t i o n and s e n t e n c e . H e r e , P a t t e r s o n s t a n d s 
c o n v i c t e d o f no o f f e n s e , and he, u n d e r t h e l a w , i s p r e s u m e d 
i n n o c e n t o f t h e a t t e m p t e d - m u r d e r c h a r g e . 
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C r i m . App. 1 9 8 3 ) . A c c o r d i n g l y , t h i s p e t i t i o n f o r a w r i t o f 

h a b e a s c o r p u s i s h e r e b y g r a n t e d . 

PETITION GRANTED; WRIT ISSUED. 

W e l c h , P . J . , and K e l l u m a n d B u r k e , J J . , c o n c u r . J o i n e r , 
J . , c o n c u r s s p e c i a l l y , w i t h o p i n i o n . Windom, J . , d i s s e n t s , 
w i t h o p i n i o n . 

JOINER, J u d g e , c o n c u r r i n g s p e c i a l l y . 

I c o n c u r i n t h e main o p i n i o n . I n i t s r e s p o n s e t o Rodney 

Wayne P a t t e r s o n ' s p e t i t i o n , t h e S t a t e a s s e r t s t h a t P a t t e r s o n 

has c o n t i n u e d t o h a r a s s t h e v i c t i m o f t h e a l l e g e d m u r d e r 

a t t e m p t . I w r i t e s p e c i a l l y t o n o t e t h a t I do n o t r e a d o u r 

d e c i s i o n as p r e c l u d i n g t h e c i r c u i t c o u r t f r o m a d d i n g , as a 

c o n d i t i o n t o t h e r e i n s t a t e m e n t o f t h e b a i l , t h e r e q u i r e m e n t 

t h a t P a t t e r s o n a v o i d c o n t a c t w i t h t h e v i c t i m . M o r e o v e r , i f 

s u c h a c o n d i t i o n a l r e a d y e x i s t s , I do n o t r e a d o u r d e c i s i o n as 

i n v a l i d a t i n g t h a t c o n d i t i o n o r as p r e c l u d i n g t h e S t a t e f r o m 

s e e k i n g t o have P a t t e r s o n ' s b a i l r e v o k e d f o r v i o l a t i n g t h a t 

c o n d i t i o n . 

WINDOM, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s a g r e e w i t h t h e m a j o r i t y ' s d e t e r m i n a t i o n 

t h a t Rodney Wayne P a t t e r s o n i s e n t i t l e d t o t h e r e i n s t a t e m e n t 
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o f h i s o r i g i n a l b a i l . As d i s c u s s e d i n d e t a i l b e l o w , I do n o t 

b e l i e v e t h a t P a t t e r s o n ' s a c q u i t t a l o f t h e c h a r g e t h a t f o r m e d 

t h e b a s i s o f h i s b a i l r e v o c a t i o n e s t a b l i s h e s a l a c k o f 

p r o b a b l e c a u s e t h a t he c o m m i t t e d t h e new o f f e n s e and, t h u s , 

f o r f e i t e d h i s r i g h t t o b a i l . See R u l e 7 . 5 ( b ) , A l a . R. C r i m . 

P. T h e r e f o r e , I must r e s p e c t f u l l y d i s s e n t . 

"The C o n s t i t u t i o n o f t h e S t a t e o f Alabama p r o v i d e s 

' [ t ] h a t a l l p e r s o n s s h a l l , b e f o r e c o n v i c t i o n , be b a i l a b l e by 

s u f f i c i e n t s u r e t i e s , e x c e p t f o r c a p i t a l o f f e n s e s , when t h e 

p r o o f i s e v i d e n t o r t h e p r e s u m p t i o n g r e a t ; and t h a t e x c e s s i v e 

b a i l s h a l l n o t i n any c a s e be r e q u i r e d . ' A l a . C o n s t . a r t . I , 

§ 16." S h a b a z z v. S t a t e , 440 So. 2d 1200, 1201 ( A l a . C r i m . 

App. 1 9 8 3 ) . See a l s o § 15-13-2, A l a . Code 1 975, ("In a l l 

c a s e s o t h e r t h a n t h o s e s p e c i f i e d i n s u b s e c t i o n (a) o f S e c t i o n 

15-13-3 [ c a p i t a l c a s e s ] , a d e f e n d a n t i s , b e f o r e c o n v i c t i o n , 

e n t i t l e d t o b a i l as a m a t t e r o f r i g h t . " ) . " A l t h o u g h ... t h e 

r i g h t t o b a i l on a n o n - c a p i t a l c a s e [ i s ] a b s o l u t e , ... an 

a c c u s e d [ m a y ] f o r f e i t h i s c o n s t i t u t i o n a l r i g h t t o b a i l [ b y ] 

e n g a g i n g i n ... c r i m i n a l a c t i v i t y S h a b a z z , 440 So. 2d 

a t 1202. See a l s o Ex p a r t e F l e m i n g , 814 So. 2d 302, 304 ( A l a . 

C r i m . App. 2001) ( h o l d i n g t h a t an a c c u s e d may f o r f e i t h i s 
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r i g h t t o b a i l by c o m m i t t i n g a new o f f e n s e ) . R u l e 7.5, A l a . R. 

C r i m . P., e s t a b l i s h e s t h e s t a n d a r d t o be a p p l i e d i n a 

b a i l - r e v o c a t i o n p r e c e d i n g i n w h i c h an i n d i v i d u a l i s a c c u s e d o f 

f o r f e i t i n g t h e r i g h t t o b a i l by c o m m i t t i n g a new o f f e n s e . 

S p e c i f i c a l l y , R u l e 7 . 5 ( b ) , A l a . R. C r i m . P., s t a t e s , i n 

p e r t i n e n t p a r t , t h a t " [ i ] f a g r o u n d a l l e g e d f o r r e v o c a t i o n o f 

t h e r e l e a s e i s t h a t t h e d e f e n d a n t r e l e a s e d has v i o l a t e d t h e 

c o n d i t i o n u n d e r R u l e 7 . 3 ( a ) ( 2 ) by c o m m i t t i n g a c r i m i n a l 

o f f e n s e , ... t h e c o u r t may ... r e v o k e t h e r e l e a s e a f t e r a 

h e a r i n g , i f t h e c o u r t f i n d s t h a t t h e r e i s p r o b a b l e c a u s e ( o r 

i f t h e r e has a l r e a d y been a f i n d i n g o f p r o b a b l e c a u s e ) t o 

b e l i e v e t h a t t h e d e f e n d a n t r e l e a s e d c o m m i t t e d t h e o t h e r 

o f f e n s e o r o f f e n s e s c h a r g e d . " (Emphasis added.) C o n s e q u e n t l y , 

a c o u r t may r e v o k e an i n d i v i d u a l ' s b a i l i f t h e c o u r t f i n d s 

t h a t t h e r e i s p r o b a b l e c a u s e t o b e l i e v e t h a t t h e i n d i v i d u a l 

c o m m i t t e d a new o f f e n s e o r i f t h e c o u r t f i n d s t h a t t h e 

i n d i v i d u a l was a r r e s t e d f o r a new o f f e n s e b a s e d on p r o b a b l e 

c a u s e . Ex p a r t e Bumpers, 854 So. 2d 627 , 630 ( A l a . C r i m . 

App. 2 0 0 3 ) . 

A c r i m i n a l c o n v i c t i o n , on t h e o t h e r hand, r e q u i r e s " p r o o f 

b e y o n d a r e a s o n a b l e d o u b t " t h a t t h e d e f e n d a n t c o m m i t t e d t h e 
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c r i m i n a l o f f e n s e . I n r e W i n s h i p , 397 U.S. 358, 361 ( 1 9 7 0 ) . 

P r o b a b l e c a u s e i s a l e s s " s t r i c t s t a n d a r d [ t h a n t h a t ] o f p r o o f 

b e y o n d a r e a s o n a b l e d o u b t . " S t a t e v. Montgomery, 968 So. 2d 

543, 550 ( A l a . C r i m . App. 2006) ( c i t a t i o n s and q u o t a t i o n s 

o m i t t e d ) . U n l i k e p r o o f b e y o n d a r e a s o n a b l e d o u b t , p r o b a b l e 

c a u s e i s e s t a b l i s h e d i f "a r e a s o n a b l e [ p e r s o n ] w o u l d b e l i e v e 

t h e c r i m e o c c u r r e d and t h a t t h e d e f e n d a n t c o m m i t t e d i t . " I d . 

( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . " O n l y t h e p r o b a b i l i t y , 

and n o t a p r i m a f a c i e s h o w i n g , o f c r i m i n a l a c t i v i t y i s t h e 

s t a n d a r d o f p r o b a b l e c a u s e . " I d . ( c i t a t i o n s and q u o t a t i o n s 

o m i t t e d ) . 

B e c a u s e t h e s h o w i n g n e c e s s a r y t o r e v o k e b a i l ( p r o b a b l e 

c a u s e ) i s l e s s s t r i n g e n t t h a n t h e s h o w i n g n e c e s s a r y t o c o n v i c t 

an i n d i v i d u a l o f a c r i m i n a l o f f e n s e (beyond a r e a s o n a b l e 

d o u b t ) , I b e l i e v e t h a t t h e m a j o r i t y i n c o r r e c t l y h o l d s t h a t 

P a t t e r s o n ' s a c q u i t t a l on t h e new o f f e n s e e s t a b l i s h e s t h a t 

t h e r e was no p r o b a b l e c a u s e t o r e v o k e h i s b a i l f o r t h a t new 

o f f e n s e . C o u r t s i n t h i s S t a t e have c o n s i s t e n t l y r e c o g n i z e d 

t h a t t h e outcome o f one p r o c e e d i n g w i l l n o t d i c t a t e t h e 

outcome o f a n o t h e r p r o c e e d i n g i n v o l v i n g t h e same m a t t e r when 

t h e two p r o c e e d i n g s a r e g o v e r n e d by d i f f e r e n t s t a n d a r d s o f 
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p r o o f . F o r t h a t r e a s o n , " [ a ] j u d g m e n t i n a c r i m i n a l c a s e 

c a n n o t be r e s j u d i c a t a i n a c i v i l a c t i o n b e c a u s e t h e p a r t i e s 

t o t h e a c t i o n s a r e d i f f e r e n t , t h e r u l e s o f e v i d e n c e a r e 

d i f f e r e n t , and a d i f f e r e n t s t a n d a r d o f p r o o f i s i n v o l v e d . " 

C i t y o f Gadsden v. Head, 429 So. 2d 1005, 1007 ( A l a . 1 9 8 3 ) . 

See a l s o M o r r i s o n v. S t a t e , 267 A l a . 1, 2, 100 So. 2d 744, 745 

(1957) ( c i t i n g t h e d i f f e r e n c e s i n t h e b u r d e n o f p r o o f as a 

r e a s o n t h a t " ' " i t i s g e n e r a l l y h e l d t h a t a j u d g m e n t o r o p i n i o n 

i n a c i v i l a c t i o n , o r t h e r e c o r d o f p r o c e e d i n g s t h e r e i n , i s 

n o t a d m i s s i b l e i n a s u b s e q u e n t c r i m i n a l p r o s e c u t i o n [ e m p l o y i n g 

t h e b e y o n d - a - r e a s o n a b l e - d o u b t s t a n d a r d ] i n v o l v i n g t h e same 

m a t t e r " ' " ) ( q u o t i n g Helms v. S t a t e , 35 A l a . App. 187, 188, 45 

So. 2d 170, 171 ( 1 9 5 0 ) , q u o t i n g i n t u r n 22 C.J.S. C r i m i n a l Law 

§ 5 0 ) . As t h i s C o u r t s t a t e d i n L o p e r v. S t a t e , " [ i ] t i s 

h o r n b o o k l a w i n Alabama t h a t a j u d g m e n t i n a c i v i l c a s e i s n o t 

c o n c l u s i v e as r e s j u d i c a t a i n a c r i m i n a l c a s e , o r v i c e v e r s a , 

t h e r e b e i n g ... d i f f e r e n t d e g r e e s o f p r o o f ... r e q u i r e d . " 469 

So. 2d 707, 710-11 ( A l a . C r i m . App. 1985) (Emphasis added.) 

I n t h e same v e i n , t h i s C o u r t has r e c o g n i z e d t h a t " [ b ] y v i r t u e 

o f t h e d i f f e r e n t b u r d e n s o f p r o o f p l a c e d on t h e s t a t e i n 

p r o b a t i o n r e v o c a t i o n h e a r i n g s , i t i s q u i t e p o s s i b l e t h a t 
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p r o b a t i o n may be r e v o k e d b a s e d on a s e t o f f a c t s where a 

c r i m i n a l c o n v i c t i o n b a s e d on t h e same s e t o f f a c t s [and t h e 

same e v i d e n c e ] c a n n o t s t a n d . " C a r l t o n v. S t a t e , 507 So. 2d 

998, 1002 ( A l a . C r i m . App. 1 9 8 6 ) . 

F u r t h e r , as t h e m a j o r i t y n o t e s , " ' [ a ] v e r d i c t o f 

a c q u i t t a l i s n o t an a f f i r m a t i v e f i n d i n g o f i n n o c e n c e o r t h a t 

a l l o f t h e a c c u s e d ' s t e s t i m o n y i s t r u e , b u t i t i s m e r e l y a 

d e c l a r a t i o n t h a t t h e j u r y [ o r , i n a b e n c h t r i a l , t h e j u d g e ] 

was n o t s a t i s f i e d b e y o n d a r e a s o n a b l e d o u b t a b o u t t h e 

d e f e n d a n t ' s g u i l t . ' " ___ So. 3d ___ , n.3 ( q u o t i n g 23A C.J.S. 

C r i m i n a l Law § 1903 ( 2 0 1 0 ) ) . L i k e w i s e , a v e r d i c t o f 

a c q u i t t a l b a s e d on t h e S t a t e ' s f a i l u r e t o p r e s e n t s u f f i c i e n t 

e v i d e n c e t o e s t a b l i s h t h e a c c u s e d ' s g u i l t b e y o n d a r e a s o n a b l e 

d o u b t does n o t e s t a b l i s h t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e 

t o s u p p o r t a f i n d i n g o f p r o b a b l e c a u s e t o b e l i e v e t h a t t h e 

a c c u s e d c o m m i t t e d t h e o f f e n s e . See S t o n e v. S t a t e , 501 So. 2d 

562, 565 ( A l a . C r i m . App. 1986) ( r e c o g n i z i n g t h a t " ' o n l y t h e 

p r o b a b i l i t y , and n o t a p r i m a f a c i e s h o w i n g , o f c r i m i n a l 

a c t i v i t y i s t h e s t a n d a r d o f p r o b a b l e c a u s e ' " ) , o v e r r u l e d on 

o t h e r g r o u n d s , Ex p a r t e Boyd, 542 So. 2d 1276 ( A l a . 1 9 8 6 ) , 

( q u o t i n g S p i n e l l i v. U n i t e d S t a t e s , 393 U.S. 410, 419 ( 1 9 6 9 ) ) . 
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H e r e , t h e c i r c u i t c o u r t r e v o k e d P a t t e r s o n ' s b a i l on t h e 

g r o u n d t h a t P a t t e r s o n had been a r r e s t e d b a s e d on p r o b a b l e 

c a u s e t o b e l i e v e t h a t he had c o m m i t t e d a new o f f e n s e . The 

s t a n d a r d e s t a b l i s h e d i n R u l e 7 . 5 ( b ) , A l a . R. C r i m . P., t o 

r e v o k e an a c c u s e d ' s b a i l i s p r o b a b l e c a u s e , n o t p r o o f b e y o n d 

a r e a s o n a b l e d o u b t . 4 The m a j o r i t y , h owever, g r a n t s 

P a t t e r s o n ' s p e t i t i o n f o r a w r i t o f habeas c o r p u s on t h e g r o u n d 

t h a t " P a t t e r s o n was a c q u i t t e d o f t h e c h a r g e t h a t f o r m e d t h e 

b a s i s f o r t h e r e v o c a t i o n o f h i s p r e t r i a l b a i l " ___ So. 

3d a t ___ . I n d o i n g s o , t h e m a j o r i t y e r r o n e o u s l y e l e v a t e s t h e 

p r o b a b l e - c a u s e s t a n d a r d e s t a b l i s h e d i n R u l e 7 . 5 ( b ) , A l a . R. 

C r i m . P., t o t h e r e a s o n a b l e - d o u b t s t a n d a r d n e c e s s a r y f o r a 

c r i m i n a l c o n v i c t i o n . I n r e W i n s h i p , 397 U.S. a t 361. 

B e c a u s e t h e c i r c u i t c o u r t r e v o k e d P a t t e r s o n ' s b a i l on t h e 

g r o u n d t h a t P a t t e r s o n had been a r r e s t e d b a s e d on p r o b a b l e 

c a u s e i n c o m p l i a n c e w i t h t h e s t a n d a r d e s t a b l i s h e d i n R u l e 

7 . 5 ( b ) , A l a . R. C r i m . P., I b e l i e v e t h a t t h i s C o u r t s h o u l d 

4 P a t t e r s o n d oes n o t c h a l l e n g e t h e c o n s t i t u t i o n a l i t y o f t h e 
p r o b a b l e - c a u s e s t a n d a r d e s t a b l i s h e d i n R u l e 7 . 5 ( b ) , A l a . R. 
C r i m . P.; t h e r e f o r e , t h a t i s s u e i s n o t p r o p e r l y b e f o r e t h i s 
C o u r t . 
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deny h i s p e t i t i o n f o r a w r i t o f habeas c o r p u s . 5 A c c o r d i n g l y , 

I r e s p e c t f u l l y d i s s e n t f r o m t h e m a j o r i t y ' s d e t e r m i n a t i o n t h a t 

" P a t t e r s o n [ ' s a c q u i t t a l ] o f t h e c h a r g e t h a t f o r m e d t h e b a s i s 

f o r t h e r e v o c a t i o n o f h i s p r e t r i a l b a i l " e s t a b l i s h e s t h a t he 

i s e n t i t l e d t o r e i n s t a t e m e n t o f t h e o r i g i n a l b a i l . 

5 I n o t e t h a t t h e c i r c u i t c o u r t f a i l e d t o h o l d a h e a r i n g 
w i t h i n 72 h o u r s o f P a t t e r s o n ' s a r r e s t as r e q u i r e d b y R u l e 7.5, 
A l a . R. C r i m . P. I , h owever, b e l i e v e t h a t t h i s e r r o r does n o t 
mandate t h a t t h i s C o u r t g r a n t P a t t e r s o n ' s p e t i t i o n b e c a u s e 
P a t t e r s o n was e v e n t u a l l y g r a n t e d a h e a r i n g . See Ex p a r t e 
B a r t l e t t , 848 So. 2d 1024, 1026 ( A l a . C r i m . App. 2002) 
( h o l d i n g t h a t any e r r o r i n t h e f a i l u r e t o h o l d a b a i l -
r e v o c a t i o n h e a r i n g w i t h i n 72 h o u r s was c u r e d by a s u b s e q u e n t 
h e a r i n g i n w h i c h t h e a c c u s e d was p r o v i d e d " t h e o p p o r t u n i t y t o 
p r e s e n t e v i d e n c e t o s u p p o r t h i s r e l e a s e f r o m c u s t o d y " ) . 
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