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WINDOM, Judge. 

In 1998, J e r r y Jerome Smith was c o n v i c t e d of c a p i t a l 

murder f o r k i l l i n g W i l l i e F l o u r n o y , Theresa Helms, and Dav i d 

B e n n e t t by one a c t or pu r s u a n t t o one scheme or course of 
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conduct, see § 13A-5-40(a)(10), A l a . Code 1975. The j u r y 

recommended, by a v o t e of 11 - 1, t h a t Smith be sentenced t o 

death. In accordance w i t h the j u r y ' s recommendation, the 

c i r c u i t c o u r t sentenced Smith t o death. 

On a p p e a l , t h i s C ourt a f f i r m e d Smith's c a p i t a l - m u r d e r 

c o n v i c t i o n , but remanded the cause f o r the c i r c u i t c o u r t t o 

c o r r e c t i t s s e n t e n c i n g o r d e r . See Smith v. S t a t e , [Ms. 

CR-97-1258, December 22, 2000] ___ So.3d ___ ( A l a . Crim. App. 

2000). A f t e r remanding the cause a second time f o r the 

c i r c u i t c o u r t t o c o r r e c t i t s s e n t e n c i n g o r d e r , t h i s C ourt 

a f f i r m e d Smith's d e a t h sentence. See Smith v. S t a t e , [Ms. 

CR-97-1258, August 31, 2001] So. 3d , ( A l a . Crim. 

App. 2000) ( o p i n i o n on r e t u r n t o second remand). T h e r e a f t e r , 

the Alabama Supreme Court r e v e r s e d Smith's death sentence and 

o r d e r e d a new p e n a l t y - p h a s e h e a r i n g . See Ex p a r t e Smith, [Ms. 

1010267, March 14, 2003] ___ So. 3d ___ ( A l a . 2003). 

A f t e r a second p e n a l t y - p h a s e h e a r i n g , the j u r y 

recommended by a v o t e of 10-2 t h a t Smith be sentenced t o 

death. The c i r c u i t c o u r t f o l l o w e d the j u r y ' s recommendation 

and a g a i n sentenced Smith t o death. On r e t u r n t o remand, t h i s 

C o urt " c o n c l u d e d t h a t Smith i s m e n t a l l y r e t a r d e d and, 
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t h e r e f o r e , ... i n e l i g i b l e f o r the death p e n a l t y and d i r e c t e d 

the t r i a l c o u r t t o s e t a s i d e Smith's death sentence and t o 

sentence him t o l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e . " Ex p a r t e Smith, [Ms. 1080973, October 22, 2010] 

So. 3d , ( A l a . 2 0 1 0 ) ( c i t i n g Smith v. S t a t e , [Ms. 

CR-97-1258, September 29, 2006] ___ So. 3d ___ , ___ ( A l a . 

Crim. App. 2006) ( o p i n i o n on r e t u r n t o t h i r d remand)). The 

Alabama Supreme Court r e v e r s e d t h i s C o u r t ' s judgment and 

remanded the cause f o r the c i r c u i t c o u r t t o conduct an A t k i n s 1 

h e a r i n g t o determine whether Smith i s m e n t a l l y r e t a r d e d and t o 

make s p e c i f i c f i n d i n g s of f a c t p u r s u a n t t o Ex p a r t e P e r k i n s , 

851 So. 2d 453 ( A l a . 2002). Smith v. S t a t e , [Ms. 1060427, May 

25, 2007] ___ So. 3d ___ , ___ ( A l a . 2007). A f t e r c o n d u c t i n g 

the A t k i n s h e a r i n g , the c i r c u i t c o u r t c o n c l u d e d t h a t Smith i s 

not m e n t a l l y r e t a r d e d . T h i s Court a f f i r m e d the c i r c u i t 

c o u r t ' s d e t e r m i n a t i o n , and the Alabama Supreme Court g r a n t e d 

c e r t i o r a r i r e v i e w . 

On October 22, 2010, the Alabama Supreme Court a g a i n 

r e v e r s e d Smith's sentence of death and remanded the cause f o r 

the c i r c u i t c o u r t t o conduct a new p e n a l t y - p h a s e p r o c e e d i n g 

1 A t k i n s v. V i r g i n i a , 536 U.S. 304 (2002). 
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b e f o r e a j u r y . Ex p a r t e Smith, [Ms. 1080973, October 22, 

2010] ___ So. 3d ___ , ___ ( A l a . 2010). S p e c i f i c a l l y , a f t e r 

d e t a i l i n g why the c i r c u i t c o u r t c o r r e c t l y d e t e r m i n e d t h a t 

Smith i s not m e n t a l l y r e t a r d e d , the Alabama Supreme Court h e l d 

t h a t improper, p r e j u d i c i a l c o n t a c t between the v i c t i m ' s mother 

and the j u r y v e n i r e e n t i t l e d Smith t o a new p e n a l t y phase-

p r o c e e d i n g . I d . a t . 

In accordance w i t h the Alabama Supreme C o u r t ' s o p i n i o n i n 

Ex p a r t e Smith, [Ms. 1080973, October 22, 2010] So. 3d a t 

___ , t h i s cause i s remanded t o the c i r c u i t c o u r t w i t h 

i n s t r u c t i o n s f o r t h a t c o u r t t o conduct a t h i r d p e n a l t y - p h a s e 

h e a r i n g . On remand, the c i r c u i t c o u r t s h a l l take a l l 

n e c e s s a r y a c t i o n t o see t h a t the c i r c u i t c l e r k makes due 

r e t u r n t o t h i s C ourt a t the e a r l i e s t p o s s i b l e time and w i t h i n 

180 days from the date of t h i s o p i n i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Welch, P.J., and K e l l u m , J . , concur. 
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