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WINDOM, P r e s i d i n g Judge. 

D a v i d P h i l l i p W i l s o n appeals h i s two c a p i t a l - m u r d e r 

c o n v i c t i o n s and sentences o f death. W i l s o n was c o n v i c t e d o f 

one count o f c a p i t a l murder f o r t a k i n g the l i f e o f Dewey 

Walker d u r i n g the course of a robbery, see § 13A-5-40(a)(2), 



CR-07-0684 

A l a . Code 1975, and a second count of c a p i t a l murder f o r 

t a k i n g the l i f e of Dewey Walker d u r i n g the course of a 

b u r g l a r y , see § 13A-5-40(a)(4), A l a . Code 1975. By a v o t e of 

10-2, the j u r y recommended t h a t W i l s o n be sentenced t o death. 

The c i r c u i t c o u r t a c c e p t e d the j u r y ' s recommendation and 

sentenced W i l s o n t o death. 

A f t e r Walker, a 6 4 - y e a r - o l d man s u f f e r i n g from c a n c e r , 

f a i l e d t o show up f o r work f o r s e v e r a l c o n s e c u t i v e days i n 

A p r i l 2004, h i s s u p e r v i s o r , Jimmy W a l k e r , 1 went t o h i s house 

t o check on him. A f t e r two t r i p s t o check on Walker were 

u n s u c c e s s f u l , Jimmy Walker spoke w i t h Walker's n e i g h b o r , and 

the n e i g h b o r t e l e p h o n e d the p o l i c e . On A p r i l 13, O f f i c e r Lynn 

Watkins and O f f i c e r R h e t t Davis of the Dothan P o l i c e 

Department responded t o the c a l l and conducted a " w e l f a r e 

check" a t Walker's house. 

D u r i n g the w e l f a r e check, O f f i c e r Watkins walked around 

t o the back of the house. The back of the house had two 

doors, a wooden door and a s l i d i n g - g l a s s door. O f f i c e r 

Watkins n o t i c e d t h a t the door knob t o the wooden door was 

m i s s i n g . She e n t e r e d through t h a t doorway and found h e r s e l f 

1Jimmy Walker was not r e l a t e d t o the v i c t i m , Dewey Walker. 
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i n a s t o r a g e a r e a , s e p a r a t e d from the p r i m a r y r e s i d e n c e by a 

p a n e l of d r y w a l l . The w a l l had a h o l e i n i t l e a d i n g t o a 

bedroom. I t appeared t o O f f i c e r Watkins t h a t someone had 

c r e a t e d the h o l e from the o u t s i d e because t h e r e was broken 

d r y w a l l on the bedroom f l o o r . O f f i c e r Watkins e n t e r e d the 

bedroom through the h o l e i n the d r y w a l l . She t e s t i f i e d a t 

t r i a l t h a t , i n her o p i n i o n , the h o l e was l a r g e enough f o r 

W i l s o n . O f f i c e r Watkins and O f f i c e r Davis conducted a s e a r c h 

of Walker's r e s i d e n c e . Walker's body was found i n the k i t c h e n 

w i t h a l a r g e amount of d r i e d b l o o d s u r r o u n d i n g h i s head. 

I n v e s t i g a t o r Tony Luker of the Dothan P o l i c e Department 

was a s s i g n e d t o i n v e s t i g a t e Walker's death. In a d d i t i o n t o 

the b l o o d found near Walker's body, I n v e s t i g a t o r L u k e r 

d i s c o v e r e d b l o o d d r o p l e t s throughout the house. He a l s o 

d i s c o v e r e d t h a t the doors t o m u l t i p l e bedrooms, which 

a p p a r e n t l y had been l o c k e d , were p r i e d open and t h a t t h e r e 

were h o l e s i n the w a l l s of s e v e r a l rooms. I n v e s t i g a t o r Luker 

t e s t i f i e d t h a t i t appeared as though someone had been 

s e a r c h i n g f o r something hidden i n the w a l l s . 2 

2A few days l a t e r , I n v e s t i g a t o r L u k e r r e t u r n e d t o the 
scene and found a hidden p a n e l above the f i r e p l a c e . B e h i n d 
the p a n e l were two s u i t c a s e s c o n t a i n i n g j e w e l r y and a l a r g e 
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In the k i t c h e n , I n v e s t i g a t o r Luker r e c o v e r e d an e x t e n s i o n 

c o r d and a computer-mouse w i t h the a t t a c h e d c o r d snapped i n t o 

two p i e c e s , which, based on the l i g a t u r e marks on Walker's 

neck and the d r i e d b l o o d on the c o r d s , appeared t o have been 

used t o s t r a n g l e Walker. I n v e s t i g a t o r Luker a l s o found a 

s c r e w d r i v e r and a p o r t i o n of the computer-mouse c o r d i n the 

r e f r i g e r a t o r . 

I n v e s t i g a t o r L u k e r a l s o n o t i c e d t h a t Walker's custom van, 

r e p l e t e w i t h s t e r e o equipment e s t i m a t e d t o be worth $20,000, 

was m i s s i n g . A s e a r c h f o r the van and the s t e r e o equipment 

l e d i n v e s t i g a t o r s t o Matthew Marsh. I n v e s t i g a t o r L u k e r 

i n t e r v i e w e d Marsh, and then i n t e r v i e w e d C a t h e r i n e C o r l e y and 

M i c h a e l J a c k s o n . These i n t e r v i e w s l e d I n v e s t i g a t o r L u k e r t o 

W i l s o n . 

O f f i c e r s a r r i v e d a t W i l s o n ' s home i n the e a r l y morning 

hours of A p r i l 14. W i l s o n v o l u n t a r i l y went w i t h the o f f i c e r s 

t o the Dothan P o l i c e Department. A f t e r w a i v i n g h i s M i r a n d a 3 

r i g h t s , W i l s o n gave a statement t o I n v e s t i g a t o r L u k e r and 

S ergeant Mike E t r e s s . 

number of c o i n s . 
3 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966). 
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W i l s o n t o l d the o f f i c e r s t h a t he went t o Walker's house 

around 3 p.m. on A p r i l 6. Walker was home, and W i l s o n spoke 

to him about Walker's son C h r i s . W i l s o n l e f t , but came back 

a few hours l a t e r . W i l s o n s a i d t h a t the f r o n t door was 

p a r t i a l l y open when he r e t u r n e d , so he walked i n t o the house. 

Walker was not home when W i l s o n a r r i v e d . W h i le W i l s o n was 

i n s i d e Walker's house, he r e c e i v e d a t e l e p h o n e c a l l from 

Marsh, a s k i n g him t o s t e a l the keys t o Walker's van. W i l s o n 

e x p l a i n e d t o the o f f i c e r s t h a t he, Marsh, J a c k s o n , and C o r l e y 

had p r e v i o u s l y d i s c u s s e d " h i t t i n g Mr. Walker and k n o c k i n g him 

out and t a k i n g the k e y s . " (C. 517.) W i l s o n took the keys and 

went t o Marsh's house. 

A c c o r d i n g t o W i l s o n , he r e t u r n e d t o Walker's house the 

next e v e n i n g t o s t e a l a l a p t o p computer. He went t o the back 

of the house and e n t e r e d the s t o r a g e a r e a . W i l s o n s t a t e d t h a t 

t h e r e was a s m a l l c r a c k i n the w a l l and t h a t he made i t l a r g e 

enough t o e n t e r the main house. W i l s o n took a m e t a l b a s e b a l l 

bat w i t h him because, a c c o r d i n g t o him, he was s c a r e d of 

Walker's dog. 4 Once i n s i d e , he a g a i n r e c e i v e d a t e l e p h o n e 

4 A t t r i a l , I n v e s t i g a t o r L u k e r t e s t i f i e d t h a t Walker's dog 
was a two-pound Chihuahua. 
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c a l l from Marsh a s k i n g him t o s e a r c h f o r items i n a d d i t i o n t o 

the l a p t o p t h a t would be worth s t e a l i n g . W i l s o n used a 

s c r e w d r i v e r t o p r y open s e v e r a l doors i n the house. 

A f t e r a p p r o x i m a t e l y 20 minutes, Walker r e t u r n e d home and 

went t o the k i t c h e n . W i l s o n assumed t h a t Walker h e a r d him 

because he p i c k e d up a k n i f e . 5 W i l s o n s a i d t h a t he approached 

Walker from b e h i n d w i t h the b a s e b a l l b a t and attempted t o 

d i s a r m Walker by s t r i k i n g him on h i s r i g h t s h o u l d e r . 

A c c o r d i n g t o W i l s o n , he mis s e d and a c c i d e n t a l l y s t r u c k Walker 

i n the back of h i s head. Walker f e l l i n t o the w a l l , c u t t i n g 

h i s head, but s t o o d back up. W i l s o n grabbed a nearby 

computer-mouse c o r d and wrapped i t around Walker's neck i n an 

attempt t o make Walker drop the k n i f e . The computer-mouse 

c o r d snapped, so W i l s o n grabbed a nearby e x t e n s i o n c o r d . 

W i l s o n s t a t e d t h a t he wrapped the e x t e n s i o n c o r d around 

Walker's neck and h e l d i t u n t i l Walker passed out. He 

e s t i m a t e d t h a t he choked Walker f o r s i x minutes. W i l s o n t o l d 

the o f f i c e r s t h a t he threw the e x t e n s i o n c o r d down i n f r o n t of 

the r e f r i g e r a t o r and p l a c e d the computer-mouse c o r d i n s i d e the 

5 I n v e s t i g a t o r L u k e r found two k n i v e s -- a p o c k e t k n i f e and 
a c a r p e t k n i f e -- i n Walker's house. N e i t h e r were l o c a t e d i n 
the k i t c h e n near Walker's body, but r a t h e r i n a bedroom. 
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r e f r i g e r a t o r . W i l s o n was s c a r e d , so he l e f t the house, t a k i n g 

w i t h him Walker's l a p t o p and one of Walker's b a s e b a l l h a t s . 

W i l s o n f u r t h e r i n d i c a t e d t h a t he d i d not te l e p h o n e an 

ambulance f o r Walker because he was i n a s t a t e of p a n i c . 

A c c o r d i n g t o W i l s o n , Walker was s t i l l b r e a t h i n g when he l e f t . 

W i l s o n went back t o Marsh's house where he, Marsh, and 

C o r l e y u n s u c c e s s f u l l y attempted t o l o g i n t o Walker's password-

p r o t e c t e d l a p t o p . The t h r e e i n d i v i d u a l s then went back t o 

Walker's house i n o r d e r t o s t e a l the van. D u r i n g t h e i r f i r s t 

attempt t o ta k e the van, however, the al a r m on the van went 

o f f , so they l e f t . 

W i l s o n made s i m i l a r attempts t o s t e a l Walker's van on 

Thursday and F r i d a y , but was f o i l e d b o t h times by the al a r m on 

the van. W i l s o n spoke w i t h C o r l e y , who was f a m i l i a r w i t h 

a l a r m systems, about d i s a b l i n g the al a r m i n Walker's van. 

W i l s o n r e t u r n e d t o the van on Sunday morning. He l i f t e d the 

hood of the van t o access the al a r m system, and the al a r m 

a g a i n sounded. W i l s o n l e f t and drove around f o r about 20 

minutes b e f o r e r e t u r n i n g . When he r e t u r n e d , he was a b l e t o 

d i s a b l e the al a r m system by c u t t i n g two w i r e s . W i l s o n drove 

to Marsh's house, p i c k e d up Marsh, and drove back t o Walker's 
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house. W i l s o n drove the van t o Marsh's house. At Marsh's 

house, they removed the s t e r e o equipment from the van and 

s p l i t i t among W i l s o n , 6 Marsh, J a c k s o n , and C o r l e y . Then th e y 

h i d the van on Marsh's p r o p e r t y l o c a t e d o u t s i d e the c i t y 

l i m i t s of Dothan. 

Dr. K a t h l e e n E n s t i c e , who a t the time of Walker's death 

was a f o r e n s i c p a t h o l o g i s t w i t h the Alabama Department of 

F o r e n s i c S c i e n c e s , performed Walker's autopsy. The r e s u l t s of 

the autopsy c o n f l i c t e d w i t h W i l s o n ' s account of a s i n g l e , 

a c c i d e n t a l blow t o Walker's head. Dr. E n s t i c e t e s t i f i e d t h a t 

Walker had f r e s h d e f e n s i v e wounds on h i s hands and arms. She 

gave a c o n s e r v a t i v e e s t i m a t e of 114 c o n t u s i o n s and a b r a s i o n s 

on Walker's body, 32 of which were on h i s head. A d d i t i o n a l l y , 

Walker had m u l t i p l e s k u l l f r a c t u r e s and t h r e e s e p a r a t e 

l a c e r a t i o n s on h i s s c a l p . Walker a l s o s u f f e r e d e i g h t broken 

r i b s and a f r a c t u r e t o h i s sternum. Dr. E n s t i c e r u l e d out the 

p o s s i b i l i t y t h a t these i n j u r i e s c o u l d have been s u s t a i n e d by 

a s i n g l e blow t o the head and a subsequent f a l l . 

6 W h i l e e x e c u t i n g a s e a r c h w a r r a n t a t W i l s o n ' s home, 
o f f i c e r s r e c o v e r e d a p o r t i o n of the s t e r e o equipment. 
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S t a n d a r d of Review 

Because W i l s o n has been sentenced t o death, t h i s Court 

must s e a r c h the r e c o r d f o r " p l a i n e r r o r . " Rule 45A, A l a . R. 

App. P. Rule 45A s t a t e s : 

"In a l l cases i n which the death p e n a l t y has 
been imposed, the Court of C r i m i n a l Appeals s h a l l 
n o t i c e any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 
under r e v i e w , whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and take a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

(Emphasis added.) 

" [ T ] h e p l a i n - e r r o r e x c e p t i o n t o t h e 

c o n t e m p o r a n e o u s - o b j e c t i o n r u l e i s t o be 'used s p a r i n g l y , 

s o l e l y i n t h o s e c i r c u m s t a n c e s i n which a m i s c a r r i a g e of 

j u s t i c e would o t h e r w i s e r e s u l t . ' " U n i t e d S t a t e s v. Young, 470 

U.S. 1, 15 (1985) ( q u o t i n g U n i t e d S t a t e s v. Frady, 456 U.S. 

152, 163 n.14 (1982)). "The s t a n d a r d of r e v i e w i n r e v i e w i n g 

a c l a i m under the p l a i n - e r r o r d o c t r i n e i s s t r i c t e r than the 

s t a n d a r d used i n r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d 

i n the t r i a l c o u r t or on a p p e a l . " H a l l v. S t a t e , 820 So. 2d 

113, 121 ( A l a . Crim. App. 1999). Under the p l a i n - e r r o r 

s t a n d a r d , the a p p e l l a n t must e s t a b l i s h t h a t an o b v i o u s , 

i n d i s p u t a b l e e r r o r o c c u r r e d , and he must e s t a b l i s h t h a t the 
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e r r o r a v e r s e l y a f f e c t e d the outcome of the t r i a l . See Ex 

p a r t e Walker, 972 So. 2d 737, 752 ( A l a . 2007) ( r e c o g n i z i n g 

t h a t the a p p e l l a n t has the burden t o e s t a b l i s h p r e j u d i c e 

r e l a t i n g t o an i s s u e b e i n g r e v i e w e d f o r p l a i n e r r o r ) ; Thomas  

v. S t a t e , 824 So. 2d 1, 13 ( A l a . Crim. App. 1999) ( r e c o g n i z i n g 

t h a t t o r i s e t o the l e v e l of p l a i n e r r o r , an e r r o r must have 

a f f e c t e d the outcome of the t r i a l ) , o v e r r u l e d on o t h e r 

grounds, Ex p a r t e C a r t e r , 889 So. 2d 528 ( A l a . 2004). That 

i s , the a p p e l l a n t must e s t a b l i s h t h a t an a l l e g e d e r r o r , "'"not 

o n l y s e r i o u s l y a f f e c t [ e d ] [the a p p e l l a n t ' s ] ' s u b s t a n t i a l 

r i g h t s , ' but ... a l s o ha[d] an u n f a i r p r e j u d i c i a l impact on 

the j u r y ' s d e l i b e r a t i o n s . " ' " Ex p a r t e Brown, 11 So. 3d 933, 

938 ( A l a . 2008) ( q u o t i n g Ex p a r t e B r y a n t , 951 So. 2d 724, 727 

( A l a . 2002), q u o t i n g i n t u r n Hyde v. S t a t e , 778 So. 2d 199, 

209 ( A l a . Crim. App. 199 8 ) ) . Only when an e r r o r i s "so 

e g r e g i o u s ... t h a t [ i t ] s e r i o u s l y a f f e c t s the f a i r n e s s , 

i n t e g r i t y or p u b l i c r e p u t a t i o n of j u d i c i a l p r o c e e d i n g s , " w i l l 

r e v e r s a l be a p p r o p r i a t e under the p l a i n - e r r o r d o c t r i n e . Ex  

p a r t e P r i c e , 725 So. 2d 1063, 1071-72 ( A l a . 1998) ( i n t e r n a l 

c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . A l t h o u g h the " f a i l u r e t o 

o b j e c t does not p r e c l u d e [ a p p e l l a t e ] r e v i e w i n a c a p i t a l case, 
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i t does weigh a g a i n s t any c l a i m of p r e j u d i c e . " Ex p a r t e  

Kennedy, 472 So. 2d 1106, 1111 ( A l a . 1985) ( c i t i n g Bush v.  

S t a t e , 431 So. 2d 563, 565 (1983)) (emphasis i n o r i g i n a l ) . As 

the U n i t e d S t a t e s Supreme Court has noted, the a p p e l l a n t ' s 

burden t o e s t a b l i s h t h a t he i s e n t i t l e d t o r e v e r s a l based on 

an u n p r e s e r v e d e r r o r " i s d i f f i c u l t , 'as i t s h o u l d be.'" 

P u c k e t t v. U n i t e d S t a t e s , 556 U.S. 129, 135 (2009) ( q u o t i n g 

U n i t e d S t a t e s v. Dominguez B e n i t e z , 542 U.S. 74, 83, n. 9 

(2004)). 

I . 

W i l s o n f i r s t argues t h a t the S t a t e used i t s peremptory 

s t r i k e s i n a r a c i a l l y d i s c r i m i n a t o r y manner i n v i o l a t i o n of 

Batson v. Kentucky, 476 U.S. 79, 85 (1986). T h i s i s s u e was 

not r a i s e d a t t r i a l ; t h e r e f o r e , i t was i n i t i a l l y r e v i e w e d f o r 

p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

On November 5, 2010, t h i s C ourt s t a t e d : 

"Here, b o t h W i l s o n and the S t a t e ask t h i s Court 
t o remand t h i s cause t o the c i r c u i t c o u r t t o p r o v i d e 
the S t a t e w i t h an o p p o r t u n i t y t o e x p l a i n i t s reasons 
f o r s t r i k i n g A f r i c a n - A m e r i c a n veniremembers. T h i s 
C o u r t ' s 'review of the r e c o r d i n d i c a t e s t h a t , i f the 
defense had f i l e d a Batson motion a t t r i a l r a i s i n g 
the arguments he now r a i s e s , the t r i a l c o u r t would 
have been o b l i g a t e d t o r e q u i r e the p r o s e c u t i o n t o 
s t a t e the reasons f o r each of i t s peremptory 
c h a l l e n g e s . ' Whatley v. S t a t e , So. 3d , 
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( A l a . Crim. App. 2010). Because W i l s o n d i d not r a i s e 
a Batson o b j e c t i o n a t t r i a l , the S t a t e d i d not have 
an o p p o r t u n i t y t o respond t o h i s a l l e g a t i o n s or t o 
p r o v i d e i t s reasons f o r s t r i k i n g A f r i c a n - A m e r i c a n 
veniremembers. F u r t h e r , the c i r c u i t c o u r t i s i n a 
b e t t e r p o s i t i o n t o e v a l u a t e the p a r t i e s ' arguments 
and t o r u l e on the p r o p r i e t y of the S t a t e ' s reasons 
f o r s t r i k i n g A f r i c a n - A m e r i c a n s because i t was 
p r e s e n t d u r i n g the j u r y - s e l e c t i o n p r o c e e d i n g s . " 

W i l s o n v. S t a t e , [Ms. CR-07-0684, Nov. 5, 2010] So. 3d 

, ( A l a . Crim. App. 2010). 

"Thus, i n accordance w i t h the p a r t i e s ' r e q u e s t , 
t h i s C ourt remand[ed] t h i s cause t o the c i r c u i t 
c o u r t f o r t h a t c o u r t t o h o l d a h e a r i n g d u r i n g which 
i t [was] t o r e q u i r e the S t a t e t o p r o v i d e i t s reasons 
f o r s t r i k i n g A f r i c a n - A m e r i c a n veniremembers and 
[was] t o p r o v i d e W i l s o n w i t h an o p p o r t u n i t y t o 
' o f f e r e v i d e n c e showing t h a t the [ S t a t e ' s ] reasons 
or e x p l a n a t i o n s are merely a sham or p r e t e x t . ' " 

W i l s o n , So. 3d a t ( q u o t i n g P r e a c h e r s v. S t a t e , 963 So. 

2d 161, 166 ( A l a . Crim. App. 2006)). 

On February 23, 2011, the c i r c u i t c o u r t conducted a 

h e a r i n g i n accordance w i t h t h i s C o u r t ' s i n s t r u c t i o n s . On 

March 15, 2011, the c i r c u i t c o u r t i s s u e d a d e t a i l e d o r d e r 

f i n d i n g t h a t the S t a t e had not used i t s peremptory s t r i k e s t o 

remove j u r o r s based on r a c e . S p e c i f i c a l l y , the c i r c u i t c o u r t 

found: 

" t h a t the S t a t e a r t i c u l a t e d c l e a r s p e c i f i c and 
l e g i t i m a t e reasons f o r each peremptory s t r i k e 
e x e r c i s e d by the S t a t e t o s t r i k e an A f r i c a n - A m e r i c a n 
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veniremember. F u r t h e r , the Court f i n d s t h a t 
[Wilson] has not proven p u r p o s e f u l d i s c r i m i n a t i o n by 
showing t h a t the race n e u t r a l reasons g i v e n by the 
S t a t e f o r each peremptory s t r i k e used t o remove each 
of the i d e n t i f i e d A f r i c a n - A m e r i c a n veniremembers was 
m erely a p r e t e x t or sham f o r d i s c r i m i n a t i o n . " 

(C. on remand a t 40.) 

On r e t u r n t o remand, W i l s o n argues t h a t the c i r c u i t c o u r t 

e r r o n e o u s l y found t h a t the S t a t e met i t s burden t o p r o v i d e 

v a l i d r a c e - n e u t r a l reasons f o r s t r i k i n g p o t e n t i a l j u r o r s J.C., 

J.D., and D.W.7 S p e c i f i c a l l y , W i l s o n argues t h a t the S t a t e ' s 

reason f o r s t r i k i n g p o t e n t i a l j u r o r J.C. -- t h a t i t would be 

tough f o r him t o recommend a sentence of death -- was 

p r e t e x t u a l because the p r o s e c u t o r t a r g e t e d A f r i c a n - A m e r i c a n s 

w i t h l e a d i n g q u e s t i o n s r e g a r d i n g t h e i r a b i l i t y t o recommend a 

sentence of death. W i l s o n a l s o argues t h a t the S t a t e ' s 

reasons f o r s t r i k i n g p o t e n t i a l j u r o r J.D. -- he was young and 

had a Law Enforcement T r a c k i n g System ("LETS") r e c o r d -- were 

p r e t e x t u a l because age i s a s u s p e c t reason and because o t h e r 

w h i t e j u r o r s who had t r a f f i c t i c k e t s were not s t r u c k . W i l s o n 

next argues t h a t the S t a t e ' s reason f o r s t r i k i n g p o t e n t i a l 

j u r o r D.W. -- t h a t he had 14 t r a f f i c v i o l a t i o n s and a LETS 

7 W i l s o n o n l y c h a l l e n g e s the c i r c u i t c o u r t ' s f i n d i n g s as 
they r e l a t e t o o n l y p o t e n t i a l j u r o r s J.C., J.D., and D.W. 
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r e c o r d — was p r e t e x t u a l because w h i t e j u r o r s who had t r a f f i c 

t i c k e t s were not s t r u c k and because the p r o s e c u t o r d i d not 

q u e s t i o n D.W. r e g a r d i n g h i s LETS r e c o r d . F i n a l l y , W i l s o n 

argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y f a i l e d t o c o n s i d e r 

a h i s t o r y of r a c i a l d i s c r i m i n a t i o n by the Houston County 

D i s t r i c t A t t o r n e y ' s O f f i c e . 

In e v a l u a t i n g a Batson c l a i m , a t h r e e - s t e p p r o c e s s must 

be f o l l o w e d . As e x p l a i n e d by the U n i t e d S t a t e s Supreme Court 

i n M i l l e r - E l v. C o c k r e l l , 537 U.S. 322 (2003): 

" F i r s t , a defendant must make a prima f a c i e showing 
t h a t a peremptory c h a l l e n g e has been e x e r c i s e d on 
the b a s i s of r a c e . [Batson v. Kentucky,] 476 U.S. 
[79,] 96-97, 106 S. Ct. 1712[, 1723 (1 9 8 6 ) ] . 
Second, i f t h a t showing has been made, the 
p r o s e c u t i o n must o f f e r a r a c e - n e u t r a l b a s i s f o r 
s t r i k i n g the j u r o r i n q u e s t i o n . I d . , a t 97-98. 
T h i r d , i n l i g h t of the p a r t i e s ' s u b m i s s i o n s , the 
t r i a l c o u r t must determine whether the defendant has 
shown p u r p o s e f u l d i s c r i m i n a t i o n . I d . , a t 98." 

537 U.S. a t 328-29. 

R e c e n t l y , i n Thompson v. S t a t e , [Ms. CR-05-0073, Feb. 17, 

2012) So. 3d , ( A l a . Crim. App. 2012), t h i s Court 

e x p l a i n e d : 

" ' " A f t e r a prima f a c i e case 
i s e s t a b l i s h e d , t h e r e i s a 
presumption t h a t the peremptory 
c h a l l e n g e s were used t o 
d i s c r i m i n a t e a g a i n s t b l a c k 
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j u r o r s . Batson [v. K e n t u c k y ] , 
476 U.S. [79,] 97, 106 S. Ct. 
[1712,] 1723 [ ( 1 9 8 6 ) ] . The S t a t e 
then has the burden of 
a r t i c u l a t i n g a c l e a r , s p e c i f i c , 
and l e g i t i m a t e reason f o r the 
c h a l l e n g e which r e l a t e s t o the 
p a r t i c u l a r case t o be t r i e d , and 
which i s n o n d i s c r i m i n a t o r y . 
Batson, 476 U.S. a t 97, 106 S. 
Ct. a t 1723. However, t h i s 
showing need not r i s e t o the 
l e v e l of a c h a l l e n g e f o r cause. 
Ex p a r t e Jackson, [516 So. 2d 768 
( A l a . 1 9 8 6 ) ] . " 

Branch, 526 So. 2d 609, 623 " 'Ex p a r t e 
( A l a . 1987). 

II I III W i t h i n the c o n t e x t of 
B a t s o n , a ' r a c e - n e u t r a l ' 
e x p l a n a t i o n 'means an e x p l a n a t i o n 
based on something o t h e r than the 
race of the j u r o r . At t h i s s t e p 
of the i n q u i r y , the i s s u e i s the 
f a c i a l v a l i d i t y o f t h e 
p r o s e c u t o r ' s e x p l a n a t i o n . U n l e s s 
a d i s c r i m i n a t o r y i n t e n t i s 
i n h e r e n t i n the p r o s e c u t o r ' s 
e x p l a n a t i o n , the reason o f f e r e d 
w i l l be deemed race n e u t r a l . ' 
Hernandez v. New York, 500 U.S. 
352, 360, 111 S. Ct. 1859, 1866, 
114 L. Ed. 2d 395 (1991). 'In 
e v a l u a t i n g the r a c e - n e u t r a l i t y of 
an a t t o r n e y ' s e x p l a n a t i o n , a 
c o u r t must determine whether, 
assuming the p r o f f e r e d reasons 
f o r the peremptory c h a l l e n g e s are 
t r u e , the c h a l l e n g e s v i o l a t e the 
E q u a l P r o t e c t i o n C l a u s e as a 
m a t t e r of law.' I d . 
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' [ E ] v a l u a t i o n of the p r o s e c u t o r ' s 
s t a t e of mind based on demeanor 
and c r e d i b i l i t y l i e s " p e c u l i a r l y 
w i t h i n the t r i a l j udges's 
p r o v i n c e . " ' Hernandez, 500 U.S. 
a t 365, 111 S. Ct. a t 1869."' 

" ' A l l e n v. S t a t e , 659 So. 2d 135, 147 ( A l a . 
Crim. App. 1994).' 

" M a r t i n v. S t a t e , 62 So. 3d 1050, 1058-59 ( A l a . 
Crim. App. 2010). 

"'"When r e v i e w i n g a t r i a l c o u r t ' s 
r u l i n g on a Batson motion, t h i s c o u r t g i v e s 
d e f e r e n c e t o the t r i a l c o u r t and w i l l 
r e v e r s e a t r i a l c o u r t ' s d e c i s i o n o n l y i f 
the r u l i n g i s c l e a r l y e r r o n e o u s . " Yancey  
v. S t a t e , 813 So. 2d 1, 3 ( A l a . Crim. App. 
2001). "A t r i a l c o u r t i s i n a f a r b e t t e r 
p o s i t i o n than a r e v i e w i n g c o u r t t o r u l e on 
i s s u e s of c r e d i b i l i t y . " Woods v. S t a t e , 
789 So. 2d 896, 915 ( A l a . Crim. App. 1999) . 
"Great c o n f i d e n c e i s p l a c e d i n our t r i a l 
judges i n the s e l e c t i o n of j u r i e s . Because 
they d e a l on a d a i l y b a s i s w i t h the 
a t t o r n e y s i n t h e i r r e s p e c t i v e c o u n t i e s , 
they are b e t t e r a b l e t o determine whether 
d i s c r i m i n a t o r y p a t t e r n s e x i s t i n the 
s e l e c t i o n of j u r i e s . " P a r k e r v. S t a t e , 571 
So. 2d 381, 384 ( A l a . Crim. App. 1990). 

Deference t o t r i a l c o u r t 
f i n d i n g s on the i s s u e of 
d i s c r i m i n a t o r y i n t e n t makes 
p a r t i c u l a r sense i n t h i s c o n t e x t 
because, as we noted i n Batson, 
the f i n d i n g w i l l ' l a r g e l y t u r n 
on e v a l u a t i o n of c r e d i b i l i t y ' 
476 U.S., a t 98, n.21. In the 
t y p i c a l c h a l l e n g e i n q u i r y , the 
d e c i s i v e q u e s t i o n w i l l be 
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whether c o u n s e l ' s r a c e - n e u t r a l 
e x p l a n a t i o n f o r a peremptory 
c h a l l e n g e s h o u l d be b e l i e v e d . 
There w i l l seldom be much 
evi d e n c e b e a r i n g on t h a t i s s u e , 
and the b e s t e v i d e n c e o f t e n w i l l 
be the demeanor of the a t t o r n e y 
who e x e r c i s e s the c h a l l e n g e . " 

"'Hernandez v. New York, 500 U.S. 352, 365 
(1991).' 

"Doster v. S t a t e , 72 So. 3d 50, 73-74 ( A l a . Crim. 
App. 2010) . 

"'[W]hen more than one reason was g i v e n 
f o r s t r i k i n g some veniremembers, we need 
o n l y f i n d one race n e u t r a l reason among 
those a s s e r t e d t o f i n d t h a t the s t r i k e was 
r a c e - n e u t r a l ; we need not address any 
accompanying reasons t h a t might be 
s u s p e c t . See P o w e l l v. S t a t e , 608 So. 2d 
411 ( A l a . Cr. App. 1992); Davis v. S t a t e , 
555 So. 2d 309 ( A l a . Cr. App. 1989)." 

"Zumbado v. S t a t e , 615 So. 2d 1223, 1231 ( A l a . Crim. 
App. 1993). '"So l o n g as t h e r e i s a n o n - r a c i a l 
reason f o r the c h a l l e n g e , the p r i n c i p l e s of 
Batson are not v i o l a t e d . " ' Jackson v. S t a t e , 686 
So. 2d 429, 430 ( A l a . Crim. App. 1996) ( q u o t i n g 
Zanders v. A l f a Mut. I n s . Co., 628 So. 2d 360, 361 
(A l a . 1993)). 

"'Once the p r o s e c u t o r has a r t i c u l a t e d a r a c e -
n e u t r a l reason f o r the s t r i k e , the moving p a r t y can 
then o f f e r e v i d e n c e showing t h a t those reasons are 
merely a sham or p r e t e x t . ' Ex p a r t e Branch, 526 So. 
2d 609, 624 ( A l a . 1987) . 'A d e t e r m i n a t i o n r e g a r d i n g 
a moving p a r t y ' s showing of i n t e n t t o d i s c r i m i n a t e 
under Batson i s "'a pure i s s u e of f a c t s u b j e c t t o 
re v i e w under a d e f e r e n t i a l s t a n d a r d . ' " Armstrong v.  
S t a t e , 710 So. 2d 531, 534 ( A l a . Crim. App. 1997), 
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q u o t i n g Hernandez v. New York, 500 U.S. 352, 365 
(1991).' W i l l i a m s v. S t a t e , 55 So. 3d 366, 371 
( A l a . Crim. App. 2010) . 'The t r i a l c o u r t i s i n a 
b e t t e r p o s i t i o n than the a p p e l l a t e c o u r t t o 
d i s t i n g u i s h bona f i d e reasons from sham excuses.' 
Heard v. S t a t e , 584 So. 2d 556, 561 ( A l a . Crim. App. 

1991)." 

Thompson, So. 3d a t . 

With these p r i n c i p l e s i n mind, t h i s Court t u r n s t o 

W i l s o n ' s arguments. 

A. 

W i l s o n f i r s t argues t h a t the S t a t e f a i l e d t o r e b u t the 

prima f a c i e showing of r a c i a l d i s c r i m i n a t i o n w i t h r e s p e c t t o 

p o t e n t i a l j u r o r J.C. S p e c i f i c a l l y , he argues t h a t the 

p r o s e c u t o r ' s reason f o r s t r i k i n g p o t e n t i a l j u r o r J.C. was 

p r e t e x t u a l ; t h e r e f o r e , he i s e n t i t l e d t o a new t r i a l . 

The p r o s e c u t o r t e s t i f i e d t h a t he s t r u c k J.C. because J.C. 

s t a t e d t h a t i t would be tough f o r him t o recommend a sentence 

of death. The c i r c u i t c o u r t found, and t h i s C ourt agrees, 

t h a t the p r o s e c u t o r ' s p r o f f e r e d reason i s f a c i a l l y r a c e -

n e u t r a l . Mashburn v. S t a t e , 7 So. 3d 453, 461 ( A l a . Crim. 

App. 2007); Hocker v. S t a t e , 840 So. 2d 197, 210 ( A l a . Crim. 

App. 2002). Thus, the burden s h i f t e d t o W i l s o n t o e s t a b l i s h 
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t h a t the p r o s e c u t o r ' s reason was p r e t e x t u a l . Ex p a r t e Branch, 

526 So. 2d 609, 624 ( A l a . 1987). 

W i l s o n argues t h a t the p r o s e c u t o r ' s reason was p r e t e x t u a l 

because the p r o s e c u t o r t a r g e t e d A f r i c a n - A m e r i c a n s w i t h 

q u e s t i o n s r e g a r d i n g t h e i r o p p o s i t i o n t o the death p e n a l t y . In 

a d d r e s s i n g t h i s argument, the c i r c u i t c o u r t found: 

" [ W i l s o n ] argues t h a t the S t a t e ' s q u e s t i o n i n g or 
a d d r e s s i n g d i r e c t l y seven out of the e i g h t 
A f r i c a n - A m e r i c a n s on the v e n i r e p a n e l d u r i n g v o i r 
d i r e as opposed t o o n l y a d d r e s s i n g f i v e out of 
t h i r t y - e i g h t w h i t e s w i t h r e g a r d t o t h e i r a b i l i t y t o 
impose death i n d i c a t e s d i s p a r a t e t r e a t m e n t of 
A f r i c a n - A m e r i c a n veniremembers. F u r t h e r , [Wilson] 
argues t h a t such d i r e c t q u e s t i o n i n g i s an i n d i c a t o r 
t h a t veniremember number 13, [ J . C . ] , r e c e i v e d 
d i s p a r a t e t r e a t m e n t because he was s t r u c k based on 
h i s response t h a t i t would be tough t o render a 
death p e n a l t y recommendation. A c c o r d i n g t o the 
t e s t i m o n y of [the p r o s e c u t o r ] , no w h i t e 
veniremembers i n d i c a t e d t h a t they would have 
d i f f i c u l t y i n imposing the death p e n a l t y . However, 
the S t a t e p r o f f e r e d t e s t i m o n y t h a t i t s t r u c k 
[B.S.C.], a seventy-two year w h i t e female 
veniremember, because L t . Luker p e r s o n a l l y knew her 
and thought she would be weak. L a s t l y , the Court 
f i n d s no m e r i t i n [Wilson's] argument t h a t the form 
of the q u e s t i o n s posed t o i n d i v i d u a l veniremembers 
w i t h r e g a r d t h e i r a b i l i t y t o impose the d e a t h 
p e n a l t y somehow c o n s t i t u t e s d i s p a r a t e t r e a t m e n t . 
The Court f i n d s t h a t [Wilson's] argument i s w i t h o u t 
m e r i t and the S t a t e ' s reasons f o r s t r i k i n g [J.C.] 
[were] race n e u t r a l . " 
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(C. on remand a t 38-39.) Based on the r e c o r d , t h i s C ourt 

cannot say t h a t the c i r c u i t c o u r t ' s f i n d i n g were c l e a r l y 

e r r o n e o u s . 

The r e c o r d i n d i c a t e s t h a t the p r o s e c u t o r asked the e n t i r e 

v e n i r e whether t h e r e was anyone who " j u s t do[es not] b e l i e v e 

i n the death p e n a l t y . " (R. 93-94.) The p r o s e c u t o r then 

q u e s t i o n e d the f i v e C a u c a s i a n s , seven A f r i c a n - A m e r i c a n s , and 

one A s i a n r e g a r d i n g t h e i r f e e l i n g s toward the death p e n a l t y . 8 

(R. 93-104). The r e c o r d i s u n c l e a r whether these j u r o r s 

i n d i c a t e d some n o n v e r b a l responses t o the p r o s e c u t o r ' s g e n e r a l 

q u e s t i o n r e g a r d i n g t h e i r b e l i e f i n the death p e n a l t y , thus 

prompting the p r o s e c u t o r t o q u e s t i o n them f u r t h e r . However, 

W i l s o n has not o f f e r e d any evi d e n c e t o e s t a b l i s h t h a t these 

j u r o r s d i d not take some a c t i o n t o i n d i c a t e a p o s s i b l e 

o p p o s i t i o n t o the death p e n a l t y and, t h e r e f o r e , prompted the 

p r o s e c u t o r ' s d i r e c t q u e s t i o n s about the death p e n a l t y . 

Furthermore, the r e c o r d does not i n d i c a t e t h a t the q u e s t i o n s 

posed t o w h i t e p o t e n t i a l j u r o r s about the death p e n a l t y 

8Two of the A f r i c a n - A m e r i c a n s had a l r e a d y i n f o r m e d the 
Court t h a t t h e y opposed the death p e n a l t y , prompting t h e i r 
b e i n g q u e s t i o n e d about the death p e n a l t y , and one A f r i c a n -
American's young age prompted h i s b e i n g q u e s t i o n e d about the 
death p e n a l t y . 
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d i f f e r e d m a t e r i a l l y from those posed t o A f r i c a n - A m e r i c a n 

j u r o r s . T h e r e f o r e , W i l s o n has not e s t a b l i s h e d t h a t the 

p r o s e c u t o r t a r g e t e d A f r i c a n - A m e r i c a n s w i t h h i s q u e s t i o n s about 

the death p e n a l t y . 

Because the r e c o r d does not e s t a b l i s h t h a t the p r o s e c u t o r 

t a r g e t e d A f r i c a n - A m e r i c a n s w i t h q u e s t i o n s about the death 

p e n a l t y , t h i s C ourt cannot say t h a t the c i r c u i t c o u r t c l e a r l y 

e r r e d i n f i n d i n g t h a t W i l s o n had not met h i s burden t o 

e s t a b l i s h t h a t the S t a t e ' s f a c i a l l y r a c e - n e u t r a l reason f o r 

s t r i k i n g J.C. was p r e t e x t u a l . T h e r e f o r e , W i l s o n i s not 

e n t i t l e d t o any r e l i e f on t h i s i s s u e . 

B. 

W i l s o n next argues t h a t the S t a t e f a i l e d t o r e b u t the 

prima f a c i e showing of r a c i a l d i s c r i m i n a t i o n w i t h r e s p e c t t o 

p o t e n t i a l j u r o r s J.D. and D.W. S p e c i f i c a l l y , he argues t h a t 

the S t a t e ' s reasons f o r s t r i k i n g p o t e n t i a l j u r o r s J.D. and 

D.W. were p r e t e x t u a l ; t h e r e f o r e , he i s e n t i t l e d t o a new 

t r i a l . 

The p r o s e c u t o r t e s t i f i e d t h a t he s t r u c k J.D. because J.D. 

had a LETS r e c o r d . A c c o r d i n g t o the p r o s e c u t o r , LETS t r a c k s 

i n d i v i d u a l s ' c r i m i n a l h i s t o r i e s . The p r o s e c u t o r a l s o 
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t e s t i f i e d t h a t he s t r u c k D.W. because D.W. had r e c e i v e d 14 

t r a f f i c t i c k e t s and a l s o had a LETS r e c o r d . The c i r c u i t c o u r t 

found, and t h i s Court agrees, t h a t J.D.'s and D.W.'s c r i m i n a l 

h i s t o r i e s were a f a c i a l l y r a c e - n e u t r a l reason f o r the S t a t e ' s 

use of i t s peremptory s t r i k e s . Welch v. S t a t e , 63 So. 3d 

1275, 1283 ( A l a . Crim. App. 2010); Thomas v. S t a t e , 611 So. 2d 

416, 418 ( A l a . Crim. App. 1992) . Thus, the burden s h i f t e d t o 

W i l s o n t o e s t a b l i s h t h a t the p r o s e c u t o r ' s reasons were 

p r e t e x t u a l . Ex p a r t e Branch, 526 So. 2d a t 624. 

W i l s o n argues t h a t the p r o s e c u t o r ' s r e l i a n c e on c r i m i n a l 

h i s t o r i e s t o s t r i k e J.D. and D.W. was p r e t e x t u a l because the 

" p r o s e c u t i o n a l l o w e d t h r e e w h i t e i n d i v i d u a l s t o s e r v e on the 

j u r y who had a t l e a s t one and as many as f i v e t r a f f i c 

v i o l a t i o n s . " (Wilson b r i e f on remand, a t 13.) In a d d r e s s i n g 

t h i s argument, the c i r c u i t c o u r t found as f o l l o w s : 

" [ W i l s o n ] ... argues t h a t the S t a t e r e l i e d upon 
the [ c r i m i n a l ] r e c o r d of c e r t a i n b l a c k veniremembers 
as a p r e t e x t i n s t r i k i n g them. The S t a t e i n d i c a t e d 
t h a t i t r e l i e d upon the r e c o r d , i n whole or p a r t , of 
the f o l l o w i n g veniremembers i n r e a c h i n g i t s d e c i s i o n 
t o s t r i k e them: veniremember number 73, [D.W.], 
veniremember number 14, [J.D.,] and veniremember 
number 41, [B.L.] With r e g a r d t o veniremember number 
73, [D.W.], the S t a t e s p e c i f i c a l l y r e l i e d upon h i s 
LETS r e c o r d and f o u r t e e n s p e e d i n g c i t a t i o n s . In 
r e a c h i n g the d e c i s i o n t o s t r i k e veniremember number 
14, [ J . D . ] , the S t a t e s p e c i f i c a l l y r e l i e d upon h i s 
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LETS r e c o r d . The S t a t e r e l i e d upon the DUI 
c o n v i c t i o n of veniremember number 41, [ B . L . ] , i n 
making the d e c i s i o n t o s t r i k e her. 

" [ W i l s o n ] f u r t h e r argues t h a t the S t a t e engaged 
i n d i s p a r a t e t r e a t m e n t of A f r i c a n - A m e r i c a n 
veniremembers who had some type of r e c o r d by not 
s t r i k i n g w h i t e veniremembers who had s i m i l a r r e c o r d s . 
S p e c i f i c a l l y , [Wilson] argues t h a t the S t a t e d i d not 
s t r i k e veniremember number 36, [C.K.], who had a 
speeding t i c k e t , veniremember number 67, [ S . T . ] , who 
had a speeding t i c k e t and a [ t i c k e t f o r ] f a i l u r e t o 
s t o p , and veniremember number 42, [ R . L . ] , who had two 
speeding t i c k e t s and a n o - s e a t b e l t v i o l a t i o n . In 
response, [the p r o s e c u t o r ] t e s t i f i e d t h a t he d i d not 
have any i n f o r m a t i o n r e g a r d i n g the t r a f f i c v i o l a t i o n s 
f o r those veniremembers. 

"The S t a t e a c t u a l l y s t r u c k c e r t a i n w h i t e 
veniremembers based i n whole or p a r t , on t h e i r 
r e c o r d s , s p e c i f i c a l l y , veniremember number 54, 
[ A . P . ] , veniremember number seven, [C.M.B], 
veniremember number 58, [D.E.S.], J r . , veniremember 
number 9, [G.C.], and veniremember number 18, 
[C.L.G.]. The S t a t e r e l i e d upon [A.P.'s] c o n v i c t i o n 
f o r d r i v i n g w h i l e l i c e n s e d revoked and seven DUI 
charges, which he d i d not d i s c l o s e d u r i n g v o i r d i r e , 
i n making i t s d e c i s i o n t o s t r i k e him. R e garding 
[C.M.B.], the S t a t e r e l i e d upon a DUI c o n v i c t i o n 
which she d i d not d i s c l o s e . With r e g a r d t o [D.E.S.], 
the S t a t e r e l i e d upon h i s c o n v i c t i o n f o r u n l a w f u l 
p o s s e s s i o n of a c o n t r o l l e d substance. With r e g a r d t o 
[G.C.] the S t a t e r e l i e d upon h i s c o n v i c t i o n f o r DUI. 
A l t h o u g h the S t a t e d i d not s p e c i f i c a l l y i d e n t i f y a 
p a r t i c u l a r crime or t r a f f i c v i o l a t i o n f o r [C.L.G.], 
i t d i d r e l y upon the f a c t t h a t she had a r e c o r d i n 
r e a c h i n g i t s d e c i s i o n t o s t r i k e her. A f u r t h e r 
a n a l y s i s of the S t a t e ' s use of peremptory s t r i k e s t o 
remove veniremembers w i t h c r i m i n a l c o n v i c t i o n s 
r e v e a l s t h a t veniremember 41, [ B . L . ] , had a DUI 
c o n v i c t i o n and w h i t e veniremember 54, [A.P.], 7, 
[C.B.] and 18, [C.L.G.], had DUI c o n v i c t i o n s . With 
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r e g a r d t o the e x i s t e n c e of a r e c o r d as a b a s i s f o r 
s t r i k i n g veniremembers, the S t a t e ' s reason f o r 
s t r i k i n g veniremember number 73, [D.W.], and 
veniremember 14, [ J . D . ] , who are A f r i c a n - A m e r i c a n s , 
was based i n whole or p a r t on the e x i s t e n c e of a LETS 
r e c o r d and veniremember number 18, [C.L.G.], a w h i t e 
female, was s t r u c k f o r the e x i s t e n c e of a r e c o r d 
which was not s p e c i f i c a l l y i d e n t i f i e d . The f a c t t h a t 
the S t a t e s t r u c k w h i t e veniremembers w i t h the same or 
s i m i l a r r e c o r d s as the A f r i c a n - A m e r i c a n veniremembers 
c l e a r l y r e b u t s the argument by [Wilson's] c o u n s e l 
t h a t the S t a t e ' s r e l i a n c e on the r e c o r d s of 
A f r i c a n - A m e r i c a n s as b a s i s t o s t r i k e them was merely 
a p r e t e x t . A c c o r d i n g l y , the Court f i n d s t h a t the 
S t a t e d i d not engage i n d i s p a r a t e t r e a t m e n t of 
A f r i c a n - A m e r i c a n veniremembers who had some s o r t of 
r e c o r d , whether i t was a LETS r e c o r d , t r a f f i c 
v i o l a t i o n , or o t h e r c r i m i n a l h i s t o r y . " 

(C. on remand 36-38.) The c i r c u i t c o u r t ' s f i n d i n g s are 

s u p p o r t e d by the r e c o r d . 

W i l s o n , however, argues t h a t the c i r c u i t c o u r t c l e a r l y 

e r r e d by d e t e r m i n i n g t h a t the p r o s e c u t o r ' s reasons f o r 

s t r i k i n g J.D. and D.W. were not p r e t e x t u a l . F i r s t , he argues 

t h a t the r e c o r d e s t a b l i s h e s t h a t the p r o s e c u t o r ' s r e l i a n c e on 

J.D.'s and D.W.'s LETS r e c o r d s and t r a f f i c t i c k e t s was 

p r e t e x t u a l because the S t a t e d i d not s t r i k e t h r e e w h i t e j u r o r 

who had t r a f f i c t i c k e t s . He then argues t h a t "the t r i a l c o u r t 

i m p r o p e r l y c r e d i t e d the p r o s e c u t i o n ' s excuse t h a t i t d i d not 

p o ssess any i n f o r m a t i o n about these [white] j u r o r ' s t r a f f i c 
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v i o l a t i o n s . " (Wilson's b r i e f on remand, a t 14.) T h i s Court 

d i s a g r e e s . 

I t i s w e l l s e t t l e d t h a t "[a] t r i a l c o u r t ' s r u l i n g on a 

Batson motion depends on i t s c r e d i b i l i t y d e t e r m i n a t i o n s . " 

Douglas v. S t a t e , 740 So. 2d 485, 487 ( A l a . Crim. App. 1999) 

( c i t i n g Smith v. S t a t e , 590 So. 2d 388, 390 ( A l a . Crim. App. 

1991)). T h i s Court has " r e c o g n i z e d t h a t these d e t e r m i n a t i o n s 

of c r e d i b i l i t y and demeanor l i e p e c u l i a r l y w i t h i n a t r i a l 

judge's p r o v i n c e , and ... i n the absence of e x c e p t i o n a l 

c i r c u m s t a n c e s , [ t h i s Court] d e f e r [ s ] t o the [the t r i a l 

c o u r t ] . " Thompson, So. 3d a t ( i n t e r n a l c i t a t i o n s and 

q u o t a t i o n s o m i t t e d ) . In o t h e r words, t h i s Court " w i l l g i v e a 

t r i a l c o u r t ' s r u l i n g g r e a t d e f e r e n c e , and we w i l l r e v e r s e i t s 

r u l i n g o n l y i f i t i s c l e a r l y e r r o n e o u s . " Douglas, 740 So. 2d 

at 487. 

Here, the p r o s e c u t o r t e s t i f i e d t h a t he d i d not have any 

i n f o r m a t i o n r e g a r d i n g the t h r e e w h i t e j u r o r s ' t r a f f i c t i c k e t s . 

The c i r c u i t c o u r t b e l i e v e d the p r o s e c u t o r and c r e d i t e d h i s 

reasons f o r f a i l i n g t o s t r i k e those w h i t e j u r o r s . Thus, the 

c i r c u i t c o u r t found t h a t W i l s o n had not e s t a b l i s h e d d i s p a r a t e 

t r e a t m e n t . N o t h i n g i n the r e c o r d e s t a b l i s h e s t h a t the c i r c u i t 
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c o u r t ' s c r e d i b i l i t y d e t e r m i n a t i o n was c l e a r l y e r r o n e o u s ; 

t h e r e f o r e , W i l s o n i s not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 

Second, W i l s o n argues t h a t the t r i a l c o u r t i m p r o p e r l y 

c r e d i t e d the p r o s e c u t o r ' s r e l i a n c e on J.D.'s LETS r e c o r d t o 

s t r i k e him because the p r o s e c u t o r f a i l e d t o s p e c i f y what type 

of crime J.D. may have committed. While the p r o s e c u t o r d i d 

not s p e c i f y what crime or crimes were r e f l e c t e d on J.D.'s LETS 

r e c o r d , he d i d t e s t i f y t h a t LETS co v e r s p e o p l e who have been 

charged w i t h a l l t y p e s of c r i m e s . Thus, the f a c t t h a t J.D. 

had a LETS r e c o r d s i s f a c i a l l y r a c e - n e u t r a l , and the burden 

s h i f t e d t o W i l s o n t o show t h a t the reason was a p r e t e x t . Ex  

p a r t e Branch, 526 So. 2d a t 624. 

T h i r d , W i l s o n argues t h a t the c i r c u i t c o u r t s h o u l d not 

have c r e d i t e d the p r o s e c u t o r ' s reasons f o r s t r i k i n g b o t h J.D. 

and D.W. because the p r o s e c u t o r d i d not admit documentary 

ev i d e n c e of those i n d i v i d u a l s ' LETS r e c o r d s . T h i s C o u r t has 

h e l d t h a t " [ t ] h e r e i s no requirement t h a t a p r o s e c u t o r 

e s t a b l i s h e v i d e n t i a r y s u p p o r t f o r e v e r y s t r i k e i n e v e r y 

c a s e . . . . " H a l l v. S t a t e , 816 So. 2d 80, 85 ( A l a . Crim. App. 

1999). R a t h e r , d u r i n g the t h i r d s t e p i n the Batson p r o c e s s , 

W i l s o n had the burden t o e s t a b l i s h t h a t the p r o s e c u t o r ' s 
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reaso n was a p r e t e x t . Ex p a r t e Branch, 526 So. 2d a t 624. 

However, when c r o s s - e x a m i n i n g the p r o s e c u t o r d u r i n g the 

h e a r i n g , W i l s o n f a i l e d t o ask the p r o s e c u t o r any q u e s t i o n s 

r e g a r d i n g the p r o s e c u t o r ' s r e c o r d s r e l a t i n g t o J.D.'s and 

D.W.'s c r i m i n a l r e c o r d s . See Welch v. S t a t e , 63 So. 3d 1275, 

1278 ( A l a . Crim. App. 2010) ( r e c o g n i z i n g t h a t the S t a t e ' s 

burden i s t o o f f e r f a c i a l l y r a c e - n e u t r a l r e a s o n s , a f t e r which 

the burden s h i f t s t o the defendant " t o o f f e r e v i d e n c e showing 

t h a t those reasons are merely a sham or p r e t e x t " ) . Thus, 

W i l s o n f a i l e d t o meet h i s burden " t o o f f e r e v i d e n c e showing 

t h a t those reasons are merely a sham or p r e t e x t . " Welch, 63 

So. 3d a t 1278. 

F i n a l l y , the S t a t e s t r u c k s i m i l a r l y s i t u a t e d w h i t e 

p o t e n t i a l j u r o r s . As the c i r c u i t c o u r t found i n i t s o r d e r , 

the S t a t e s t r u c k a number of w h i t e j u r o r s because they had 

t r a f f i c t i c k e t s and o t h e r c o n v i c t i o n s . The S t a t e a l s o s t r u c k 

one j u r o r based on an u n s p e c i f i e d c r i m i n a l r e c o r d . The 

p r o s e c u t o r ' s use of i t s peremptory s t r i k e s t o remove w h i t e 

j u r o r s who were s i m i l a r l y s i t u a t e d t o J.D. and D.W. weighs 

a g a i n s t W i l s o n ' s c l a i m of r a c i a l d i s c r i m i n a t i o n and s u p p o r t s 

the c i r c u i t c o u r t ' s judgment. See H a l l , 816 So. 2d a t 86 
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( h o l d i n g t h a t "comparable t r e a t m e n t of s i m i l a r l y s i t u a t e d 

j u r o r s of bo t h r a c e s tends t o r e b u t any i n f e r e n c e of 

d i s c r i m i n a t o r y i n t e n t i n the p r o s e c u t o r ' s s t r i k e s a g a i n s t 

b l a c k j u r o r s " ) . 

For the f o r e g o i n g reasons, W i l s o n f a i l e d t o meet h i s 

burden t o e s t a b l i s h t h a t the p r o s e c u t o r ' s reason f o r s t r i k i n g 

J.D. and D.W. was a p r e t e x t . 9 F u r t h e r , based on the r e c o r d , 

the c i r c u i t c o u r t ' s r u l i n g was not c l e a r l y e r r o n e o u s . 

T h e r e f o r e , W i l s o n i s not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 

C. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

f a i l e d t o c o n s i d e r seven c o u r t o p i n i o n s t h a t he a s s e r t s 

s u p p o r t h i s argument t h a t the Houston County D i s t r i c t 

A t t o r n e y ' s O f f i c e s t r u c k J.C., J.D., and D.W. f o r r a c i a l 

9Because the S t a t e ' s use of J.D.'s c r i m i n a l r e c o r d was a 
r a c e - n e u t r a l reason f o r h i s removal, t h i s Court w i l l not 
address W i l s o n ' s c h a l l e n g e t o the S t a t e ' s use of J.D.'s age as 
a reason f o r s t r i k i n g him. Thompson v. S t a t e , [Ms. 
CR-05-0073, Feb. 17, 2012] So. 3d , ("[W]hen more 
than one reason was g i v e n f o r s t r i k i n g some veniremembers, we 
need o n l y f i n d one race n e u t r a l reason among those a s s e r t e d t o 
f i n d t h a t the s t r i k e was r a c e - n e u t r a l ; we need not address any 
accompanying reasons t h a t might be s u s p e c t . " ) . However, t h i s 
C o urt notes t h a t the S t a t e s t r u c k b o t h w h i t e and A f r i c a n -
American's based on age. F u r t h e r , n o t h i n g i n the r e c o r d 
i n d i c a t e s t h a t t h i s reason was p r e t e x t u a l . 
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reasons. S p e c i f i c a l l y , W i l s o n argues t h a t the c i r c u i t c o u r t 

s h o u l d have c o n s i d e r e d the f o l l o w i n g c a s es: 1) Grimes v.  

S t a t e , 93-cv-215 (M.D. A l a . June 12, 1 9 9 6 ) ( u n p u b l i s h e d ) ; 2) 

McCray v. S t a t e , 738 So. 2d 911 ( A l a . Crim. App. 1998; 3) 

A s h l e y v. S t a t e , 651 So. 2d 1096 ( A l a . Crim. App. 1994); 4) 

Andrews v. S t a t e , 624 So. 2d 1095 ( A l a . Crim. App. 1993); 5) 

Bush v. S t a t e , 615 So. 2d 137, 140 ( A l a . Crim. App. 1992); 6) 

W i l l i a m s v. S t a t e , 620 So. 2d 82 ( A l a . Crim. App. 1992); and 

7) Roger v. S t a t e , 593 So. 2d 141 ( A l a . Crim. App. 1991) . 

A c c o r d i n g t o W i l s o n , these cases e s t a b l i s h t h a t the Houston 

County D i s t r i c t A t t o r n e y ' s O f f i c e has a h i s t o r y of r a c i a l 

d i s c r i m i n a t i o n and thus s h o u l d have been c o n s i d e r e d . 

I n i t i a l l y , the r e c o r d i s u n c l e a r as t o whether the 

c i r c u i t c o u r t c o n s i d e r e d these cases. A l t h o u g h the c i r c u i t 

c o u r t s t a t e d d u r i n g the h e a r i n g t h a t i t was not g o i n g t o 

c o n s i d e r W i l s o n ' s c a s e s , i t s t a t e d i n i t s o r d e r t h a t W i l s o n 

" r a i s e [ d ] an argument t h a t the Houston County D i s t r i c t 

A t t o r n e y ' s O f f i c e has a h i s t o r y of d i s c r i m i n a t i o n a g a i n s t 

A f r i c a n - A m e r i c a n j u r o r s and i n support of t h a t argument c i t e d  

seven c a s e s . " (C. on remand 39.) T h e r e f o r e , i t appears t h a t 

the c i r c u i t c o u r t was aware of the f a c t t h a t c o n v i c t i o n s 
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s e c u r e d by the Houston County D i s t r i c t A t t o r n e y ' s O f f i c e had 

been r e v e r s e d on Batson grounds seven t i m e s . 

In any event, assuming, w i t h o u t d e c i d i n g , t h a t the 

c i r c u i t c o u r t d i d not, but s h o u l d have, c o n s i d e r e d the cases 

W i l s o n c i t e d , t h i s C ourt f i n d s any e r r o r h a r m l e s s . Rule 45, 

A l a . R. App. P. 

In McCray v. S t a t e , [Ms. CR-06-0360, Dec. 17, 2010] 

So. 3d , ( A l a . Crim. App. 2010), t h i s Court s t a t e d : 

"[T]o the e x t e n t t h a t the Houston County D i s t r i c t 
A t t o r n e y ' s O f f i c e has a h i s t o r y of r a c i a l 
d i s c r i m i n a t i o n , t h a t h i s t o r y i s a t t e n u a t e d . 'The 
o p i n i o n s r e v e r s i n g the Houston C i r c u i t Court on 
Batson grounds date from 1991, [over 20] years ago. 
The most r e c e n t of those o p i n i o n s was p u b l i s h e d i n 
1998, [over 12] years ago.' F l o y d [ v. S t a t e , [Ms. 
CR-05-0935, Sept. 28, 2007] So. 3d ( A l a . 
Crim. App. 2007)] ( o p i n i o n on r e t u r n t o remand) 
(Welch, J . , d i s s e n t i n g ) . See McCray v. S t a t e , 738 
So. 2d 911, 914 ( A l a . Crim. App. 1998) ( r e v e r s i n g 
the judgment of the Houston County C i r c u i t C ourt 
based on a Batson v i o l a t i o n ) . A c c o r d i n g l y , a l t h o u g h 
the Houston County D i s t r i c t A t t o r n e y ' s O f f i c e ha[d] 
a h i s t o r y of u s i n g i t s peremptory s t r i k e s i n an 
improper manner, t h i s f a c t o r , based on the passage 
of t i m e , does not e s t a b l i s h a prima f a c i e case of 

l d i s c r i m i n a t i o n . " r a c i a 
In a d d i t i o n t o the passage of time a t t e n u a t i n g the 

s i g n i f i c a n c e of the h i s t o r y of d i s c r i m i n a t i o n , W i l s o n ' s 

c o u n s e l conceded a t the h e a r i n g t h a t "one of the f a c t o r s t h a t 

i s j u s t a f a c t o r i n t h i s case -- i t ' s a v e r y , v e r y s m a l l p a r t 
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of our case -- i s t h a t the Court i s supposed t o l o o k t o a 

h i s t o r y d i s c r i m i n a t i o n . " (R. on remand 66; emphasis added.) 

As d i s c u s s e d above, the S t a t e gave v a l i d reasons f o r 

s t r i k i n g p o t e n t i a l j u r o r s J.C., J.D., and D.W. Based on the 

a t t e n u a t e d s i g n i f i c a n c e of the h i s t o r y of d i s c r i m i n a t i o n by 

the Houston County D i s t r i c t A t t o r n e y ' s O f f i c e and the f a c t 

t h a t the h i s t o r y was "a v e r y , v e r y s m a l l p a r t " of W i l s o n ' s 

case, t h i s C ourt h o l d s t h a t i f the c i r c u i t c o u r t d i d not 

c o n s i d e r W i l s o n ' s seven cases, t h a t e r r o r d i d not a f f e c t the 

outcome of the p r o c e e d i n g and, t h u s , any e r r o r was ha r m l e s s . 

Rule 45, A l a . R. App. P.; H i n k l e v. S t a t e , 67 So. 3d 161, 166 

( A l a . Crim. App. 2010) ( f i n d i n g an e r r o r harmless when i t d i d 

"not a f f e c t the outcome of the t r i a l , or o t h e r w i s e p r e j u d i c e 

a s u b s t a n t i a l r i g h t of the [ a p p e l l a n t ] " ) . T h e r e f o r e , W i l s o n 

i s not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 

I I . 

W i l s o n next argues t h a t d u r i n g c l o s i n g arguments i n the 

g u i l t phase, the p r o s e c u t o r i m p r o p e r l y q u e s t i o n e d him a f t e r he 

had e x e r c i s e d h i s F i f t h Amendment r i g h t not t o t e s t i f y . 

S p e c i f i c a l l y , W i l s o n a s s e r t s t h a t d u r i n g the g u i l t - p h a s e 

c l o s i n g argument, the p r o s e c u t o r " d i r e c t l y q u e s t i o n e d Mr. 
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W i l s o n i n f r o n t of the j u r y (Wilson's b r i e f , a t 8.) 

A c c o r d i n g t o W i l s o n , " [ b ] y q u e s t i o n i n g [him] i n f r o n t of the 

j u r y ... [the p r o s e c u t o r ] v i o l a t e d [ h i s ] r i g h t t o remain 

s i l e n t . " (Wilson's b r i e f , a t 25.) W i l s o n f u r t h e r argues t h a t 

the p r o s e c u t o r ' s " d i r e c t c o n f r o n t a t i o n of [him], a t a time 

when [he had i n v o k e d h i s r i g h t not t o t e s t i f y and] was 

pow e r l e s s t o respond, e x p l o i t e d Mr. W i l s o n ' s d e c i s i o n not t o 

take the s t a n d " and c o n s t i t u t e d r e v e r s i b l e e r r o r . (Wilson's 

b r i e f , a t 26.) T h i s Court notes t h a t W i l s o n d i d not o b j e c t t o 

the p r o s e c u t o r ' s statements a t t r i a l ; t h e r e f o r e , t h i s i s s u e 

w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. 

Crim. P. 

W i l s o n bases h i s a s s e r t i o n t h a t the p r o s e c u t o r d i r e c t l y 

q u e s t i o n e d and c o n f r o n t e d him a f t e r he had i n v o k e d h i s r i g h t 

t o remain s i l e n t on the f o l l o w i n g p o r t i o n of the p r o s e c u t o r ' s 

c l o s i n g argument: 

" T h i s i s the back of h i s head, good p e o p l e , t h a t 
was cr u s h e d w i t h the l a c e r a t i o n s where the b l e e d i n g 
came from the s c a l p from the back where he was h i t . 

"Oh, excuse me. From the statement, Mr. W i l s o n , 
you s a i d you h i t him a c c i d e n t a l l y . A c c i d e n t a l l y . 

"What p a r t of your body t e l l s you t o tak e t h i s 
b a t and swing i t and h i t somebody? I t ' s the b r a i n . 
The b r a i n t e l l s the body -- i t runs down through the 
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nerves and the hands and t e l l s you t o swing t h a t 
b a t . 

" A c c i d e n t a l l y . A c c i d e n t a l l y . " 

(R. 606.) 

T h i s Court has e x p l a i n e d t h a t " [ i ] n j u d g i n g a 

p r o s e c u t o r ' s c l o s i n g argument, the s t a n d a r d i s whether the 

argument 'so i n f e c t e d the t r i a l w i t h u n f a i r n e s s as t o make the 

r e s u l t i n g c o n v i c t i o n a d e n i a l of due p r o c e s s . " P h i l l i p s v.  

S t a t e , 65 So. 3d 971, 1033 ( A l a . Crim. App. 2010) ( c i t a t i o n s 

and q u o t a t i o n s o m i t t e d ) . F u r t h e r , "[a] p r o s e c u t o r ' s statement 

must be viewed i n the c o n t e x t of a l l of the evi d e n c e p r e s e n t e d 

and i n the c o n t e x t of the complete c l o s i n g arguments t o the 

j u r y . " I d . ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . "Questions of 

the p r o p r i e t y of argument of c o u n s e l are l a r g e l y w i t h i n the 

t r i a l c o u r t ' s d i s c r e t i o n ... [and t h i s Court] w i l l not r e v e r s e 

the judgment of the t r i a l c o u r t u n l e s s t h e r e has been an abuse 

of t h a t d i s c r e t i o n . " I d . ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

The Court has f u r t h e r e x p l a i n e d : 

"'A comment on the defendant's f a i l u r e 
t o t e s t i f y i s t o be " s c r u p u l o u s l y a v o i d e d . " 
A r t h u r v. S t a t e , 575 So. 2d 1165, 1186 
( A l a . Crim. App. 1990), c e r t . d e n i e d , 575 
So. 2d 1191 ( A l a . 1991). "Every time a 
p r o s e c u t o r s t r e s s e s a f a i l u r e t o p r e s e n t 
t e s t i m o n y , the f a c t s and c i r c u m s t a n c e s must 
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be c l o s e l y examined t o see whether the 
defendant's r i g h t t o remain s i l e n t has been 
v i o l a t e d . " Windsor v. S t a t e , 593 So. 2d 
87, 91 ( A l a . Crim. App. 1991), q u o t i n g 
Padgett v. S t a t e , 45 A l a . App. 56, 223 So. 
2d 597, 602 (1969). " I n a case where t h e r e 
has been o n l y an i n d i r e c t r e f e r e n c e t o a 
defendant's f a i l u r e t o t e s t i f y , i n o r d e r 
f o r the comment t o c o n s t i t u t e r e v e r s i b l e 
e r r o r , t h e r e must be a c l o s e i d e n t i f i c a t i o n 
of the defendant as the person who d i d not 
become a w i t n e s s . " Windsor v. S t a t e , 
s u p r a , q u o t i n g , Ex p a r t e W i l l i a m s , 461 So. 
2d 852 ( A l a . 1984). 

"'"'Alabama law c l e a r l y 
h o l d s t h a t "[w]here t h e r e i s the 
p o s s i b i l i t y t h a t a p r o s e c u t o r ' s 
comment c o u l d be u n d e r s t o o d by 
the j u r y as r e f e r e n c e t o f a i l u r e 
of the defendant t o t e s t i f y , A r t . 
I, § 6 [Const. of Alabama of 
1901], i s v i o l a t e d . " ' Ex p a r t e  
W i l s o n , 571 So. 2d 1251, 1262 
( A l a . 1990) . However, "a 
p r o s e c u t o r may l e g i t i m a t e l y base  
h i s argument on the ev i d e n c e of  
the a p p e l l a n t ' s statement" t o the  
p o l i c e . H e r e f o r d v. S t a t e , 608 
So. 2d 439, 442 ( A l a . Crim. App. 
1992) . See a l s o Henderson v.  
S t a t e , 584 So. 2d 841, 855 ( A l a . 
Crim. App. 1988); Smith v. S t a t e , 
588 So. 2d 561, 570 ( A l a . Crim. 
App. 1991); Kimble v. S t a t e , 545 
So. 2d 228, 230 ( A l a . Crim. App. 
1989); B r i n k s v. S t a t e , 500 So. 
2d 1311, 1314-15 ( A l a . Crim. App. 
1986). "Argument by the 
p r o s e c u t i o n c o n c e r n i n g o m i s s i o n s 
and i n c o n s i s t e n c i e s i n the 
defendant's v e r s i o n of the case 
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i s not improper." S a l t e r v.  
S t a t e , 578 So. 2d 1092, 1096 
( A l a . Crim. App. 1990), c e r t . 
d e n i e d , 578 So. 2d 1097 ( A l a . 
1991)."'" 

P h i l l i p s , 65 So. 3d a t 1033 ( q u o t i n g T a y l o r v. S t a t e , 808 So. 

2d 1148, 1185-87 ( A l a . Crim. App. 2000), q u o t i n g i n p a r t 

Mosely v. S t a t e , 628 So. 2d 1041, 1042 ( A l a . Crim. App. 

1993)). See a l s o Burgess v. S t a t e , 827 So. 2d 134, 168 ( A l a . 

Crim. App. 1998) ("It was not an i m p e r m i s s i b l e comment on 

Burgess's r i g h t t o remain s i l e n t f o r the p r o s e c u t o r t o 

q u e s t i o n Burgess's t r u t h f u l n e s s i n making h i s s t a t e m e n t . " ) . 

C o n t r a r y t o W i l s o n ' s a s s e r t i o n s , the p r o s e c u t o r d i d not 

q u e s t i o n or c o n f r o n t him d u r i n g c l o s i n g arguments. I n s t e a d , 

the p r o s e c u t o r a d d r e s s e d a p o r t i o n of W i l s o n ' s statement i n 

which W i l s o n t o l d law-enforcement o f f i c e r s t h a t he 

a c c i d e n t a l l y h i t Walker i n the head w i t h the b a s e b a l l b a t . 

S p e c i f i c a l l y , a f t e r acknowledging f o r the j u r y t h a t W i l s o n 

t o l d the o f f i c e r s t h a t he a c c i d e n t a l l y h i t Walker, the 

p r o s e c u t o r asked the j u r y the f o l l o w i n g r h e t o r i c a l q u e s t i o n : 

"What p a r t of your body t e l l s you t o ta k e t h i s b a t and swing 

i t and h i t somebody?" (R. 606.) T h e r e a f t e r , i n a r g u i n g t h a t 

W i l s o n d i d have the r e q u i s i t e i n t e n t , the p r o s e c u t o r answered 
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h i s q u e s t i o n s a y i n g , " I t ' s the b r a i n . " I d . In o t h e r words, 

the p r o s e c u t o r d i d not i m p r o p e r l y q u e s t i o n W i l s o n a f t e r he had 

i n v o k e d h i s r i g h t not t o t e s t i f y . I n s t e a d , the p r o s e c u t o r 

p e r m i s s i b l y argued t h a t the j u r y c o u l d i n f e r from the manner 

i n which Walker was murdered t h a t W i l s o n had the i n t e n t t o 

murder Walker. 

Because W i l s o n has not e s t a b l i s h e d t h a t the p r o s e c u t o r ' s 

argument was improper, he has not met h i s burden t o e s t a b l i s h 

p l a i n e r r o r . T h e r e f o r e , W i l s o n i s not e n t i t l e d t o any r e l i e f 

on t h i s i s s u e . 

I I I . 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d the S t a t e t o admit i n t o e v i d e n c e h i s statement t o 

p o l i c e . S p e c i f i c a l l y , W i l s o n argues t h a t the S t a t e cannot 

meet i t s burden t o e s t a b l i s h t h a t h i s statement was 

v o l u n t a r i l y g i v e n because the statement was not f u l l y 

r e c o r d e d . From t h e r e , W i l s o n argues t h a t h i s statement was 

i n v o l u n t a r y because the i n v e s t i g a t o r d i d not r e c o r d e v e r y t h i n g 

t h a t was s a i d . W i l s o n then argues t h a t because the e n t i r e 

statement was not r e c o r d e d , a d m i s s i o n of the r e c o r d e d p o r t i o n 

was e r r o r because i t was " u n r e l i a b l e , " i t "prevent[ed] the 
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j u r y from a c h i e v i n g a f a i r and i m p a r t i a l u n d e r s t a n d i n g of the 

statement," and i t " d i s t o r t [ e d ] the c o n f e s s i o n ' s meaning and 

s i g n i f i c a n c e . " (Wilson's b r i e f , a t 31-32.) W i l s o n d i d not 

r a i s e these arguments i n the c i r c u i t c o u r t ; t h e r e f o r e , t h i s 

C o urt w i l l r e v i e w these arguments f o r p l a i n e r r o r o n l y . 1 0 Rule 

45A, A l a . R. App. P. 

Du r i n g the s u p p r e s s i o n h e a r i n g and a t t r i a l , I n v e s t i g a t o r 

Luker t e s t i f i e d t h a t he and O f f i c e r J e f f L i n d s e y , a t r a n s p o r t 

o f f i c e r , went t o W i l s o n ' s mobile home and asked W i l s o n t o come 

w i t h them t o the p o l i c e s t a t i o n t o be i n t e r v i e w e d about an 

i n c i d e n t . W i l s o n agreed, and he rode w i t h O f f i c e r L i n d s e y t o 

the p o l i c e s t a t i o n . O f f i c e r L i n d s e y d i d not q u e s t i o n W i l s o n 

d u r i n g the d r i v e between W i l s o n ' s mobile home and the p o l i c e 

s t a t i o n . 

A f t e r they a r r i v e d a t the p o l i c e s t a t i o n , O f f i c e r L i n d s e y 

e s c o r t e d W i l s o n t o the " d e t e c t i v e bureau" where I n v e s t i g a t o r 

Luker and Sergeant E t r e s s were w a i t i n g . (R. 13.) W i l s o n was 

1 0 W i l s o n d i d move t o suppress h i s statement on the ground 
t h a t i t was not v o l u n t a r i l y g i v e n ; however, he d i d not argue 
t h a t the S t a t e ' s f a i l u r e t o f u l l y r e c o r d the statement 
r e n d e r e d the statement i n v o l u n t a r y or u n t r u s t w o r t h y . See  
Davis v. S t a t e , 42 So. 3d 162, 168 ( A l a . Crim. App. 2009) 
("The statement of s p e c i f i c grounds of o b j e c t i o n waives a l l 
grounds not s p e c i f i e d " ) . 
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then taken i n t o the co n f e r e n c e room. A t t h a t time, the 

con f e r e n c e room was not equipped w i t h v i d e o equipment capable 

of p r o d u c i n g v i s u a l r e c o r d i n g s . 

B e f o r e W i l s o n was asked any q u e s t i o n s , I n v e s t i g a t o r Luker 

r e a d W i l s o n h i s Miranda r i g h t s , and he went over a w a i v e r - o f -

r i g h t s form w i t h W i l s o n . A c c o r d i n g t o I n v e s t i g a t o r Luker, 

W i l s o n appeared t o u n d e r s t a n d each of the r i g h t s on the 

w a i v e r - o f - r i g h t s form and v o l u n t a r i l y s i g n e d the w a i v e r . 

I n v e s t i g a t o r Luker f u r t h e r e x p l a i n e d t h a t W i l s o n d i d not 

appear t o be under the i n f l u e n c e of a l c o h o l or drugs when he 

waived h i s Miranda r i g h t s . I n v e s t i g a t o r Luker a l s o s t a t e d 

t h a t no one o f f e r e d W i l s o n any promises or inducements t o 

waive h i s r i g h t s and t h a t he was not t h r e a t e n e d i n any manner. 

A c c o r d i n g t o I n v e s t i g a t o r Luker, W i l s o n u n d e r s t o o d h i s r i g h t s 

and v o l u n t a r i l y waived those r i g h t s . 

I n v e s t i g a t o r Luker s t a t e d t h a t W i l s o n s i g n e d the w a i v e r -

o f - r i g h t s form a t 4:12 a.m. T h e r e a f t e r , between 4:12 a.m. and 

5:02 a.m., W i l s o n o u t l i n e d the events s u r r o u n d i n g Walker's 

murder. A c c o r d i n g t o I n v e s t i g a t o r Luker, he d i d not know what 

W i l s o n was g o i n g t o say, so he d i d not i n i t i a l l y r e c o r d the 

i n t e r v i e w . Thus, the c o n v e r s a t i o n between 4:12 a.m. and 5:02 
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a.m. was not r e c o r d e d . However, a t 5:02 a.m., a f t e r W i l s o n 

made i n c r i m i n a t i n g s t a t e m e n t s , I n v e s t i g a t o r Luker a u d i o -

r e c o r d e d W i l s o n ' s statement. A f t e r I n v e s t i g a t o r Luker began 

r e c o r d i n g the statement, W i l s o n s t a t e d t h a t he had been r e a d 

h i s r i g h t s , t h a t he u n d e r s t o o d those r i g h t s , and t h a t he had 

v o l u n t a r i l y waived them. He f u r t h e r s t a t e d t h a t he had not 

been t h r e a t e n e d , c o e r c e d , or promised a n y t h i n g i n exchange f o r 

h i s statement. 

I n v e s t i g a t o r Luker t e s t i f i e d t h a t a l t h o u g h the b e g i n n i n g 

of the statement was not r e c o r d e d , the p o r t i o n of the 

statement W i l s o n made b e f o r e I n v e s t i g a t o r Luker began 

r e c o r d i n g d i d not d i f f e r from the r e c o r d e d p o r t i o n of the 

statement. In o t h e r words, a f t e r W i l s o n made h i s i n i t i a l 

i n c r i m i n a t i n g statement, I n v e s t i g a t o r Luker i m m e d i a t e l y had 

W i l s o n r e p e a t h i s statement w h i l e t a p e - r e c o r d i n g i t . 

I n v e s t i g a t o r Luker f u r t h e r e x p l a i n e d t h a t d u r i n g the 

i n t e r v i e w , the tape they were u s i n g t o r e c o r d W i l s o n r an out 

w i t h o u t I n v e s t i g a t o r Luker n o t i c i n g . Thus, I n v e s t i g a t o r Luker 

f a i l e d t o t u r n the tape over and d i d not r e c o r d the l a s t 10 

minutes of the i n t e r v i e w . I n v e s t i g a t o r Luker s t a t e d t h a t the 

r e c o r d e d p o r t i o n of W i l s o n ' s statement d i d not d i f f e r from the 
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p o r t i o n s t h a t were not r e c o r d e d . S t a t e d d i f f e r e n t l y , the l a s t 

10 minutes of W i l s o n ' s statement d i d not p r o v i d e any new or 

d i f f e r i n g d e t a i l s of the crime. 

A. 

To the e x t e n t W i l s o n argues t h a t the c i r c u i t c o u r t 

e r r o n e o u s l y a l l o w e d the S t a t e t o admit the r e c o r d i n g of h i s 

statement because the S t a t e cannot meet i t s burden t o 

e s t a b l i s h t h a t the statement was v o l u n t a r i l y g i v e n when the 

statement was not f u l l y r e c o r d e d , he has not met h i s burden t o 

e s t a b l i s h t h a t p l a i n e r r o r o c c u r r e d . 

" I t has l o n g been the law t h a t a c o n f e s s i o n i s prima 

f a c i e i n v o l u n t a r y and i n a d m i s s i b l e , and t h a t b e f o r e a 

c o n f e s s i o n may be a d m i t t e d i n t o e v i d e n c e , the burden i s upon 

the S t a t e t o e s t a b l i s h v o l u n t a r i n e s s and a Miranda p r e d i c a t e . " 

Waldrop v. S t a t e , 859 So. 2d 1138, 1155 ( A l a . Crim. App. 2000) 

( c i t i n g J ackson v. S t a t e , 562 So. 2d 1373, 1380 ( A l a . Crim. 

App. 1990)). In W i l k e r s o n v. S t a t e , 70 So. 3d 442, 460 ( A l a . 

Crim. App. 2011), t h i s Court e x p l a i n e d t h a t " [ t ] o e s t a b l i s h a 

p r o p e r Miranda p r e d i c a t e , the S t a t e must prove t h a t 'the 

accused was i n f o r m e d of h i s Miranda r i g h t s b e f o r e he made the 

statement' and t h a t 'the accused v o l u n t a r i l y and knowingly 
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waived h i s Miranda r i g h t s b e f o r e making h i s state m e n t . ' " 

( q u o t i n g Jones v. S t a t e , 987 So. 2d 1156, 1164 ( A l a . Crim. 

App. 2006)). T h i s Court a l s o e x p l a i n e d t h a t i n d e t e r m i n i n g 

whether an i n d i v i d u a l " v o l u n t a r i l y , knowingly, and 

i n t e l l i g e n t l y " waived h i s Miranda r i g h t s , c o u r t s must c o n s i d e r 

"the t o t a l i t y of the c i r c u m s t a n c e s s u r r o u n d i n g the 

i n t e r r o g a t i o n , i n c l u d i n g the c h a r a c t e r i s t i c s of the accused, 

the c o n d i t i o n s of the i n t e r r o g a t i o n , and the conduct of the 

law-enforcement o f f i c i a l s i n c o n d u c t i n g the i n t e r r o g a t i o n . " 

W i l k e r s o n , 70 So. 3d a t 460 ( q u o t i n g F o l d i v. S t a t e , 861 So. 

2d 414, 421 ( A l a . Crim. App. 2002)). 

S i m i l a r l y , " ' [ t ] o prove [the] v o l u n t a r i n e s s [of the 

c o n f e s s i o n ] , the S t a t e must e s t a b l i s h t h a t the defendant "made 

an independent and i n f o r m e d c h o i c e of h i s own f r e e w i l l , t h a t 

he p o s s e s s e d the c a p a b i l i t y t o do so, and t h a t h i s w i l l was 

not overborne by p r e s s u r e s and c i r c u m s t a n c e s s w i r l i n g around 

him."'" W i l k e r s o n , 70 So. 3d a t 460 ( q u o t i n g Eggers v. S t a t e , 

914 So. 2d 883, 898-99 ( A l a . Crim. App. 2004), q u o t i n g i n 

t u r n , Lewis v. S t a t e , 535 So. 2d 228, 235 ( A l a . Crim. App. 

1988)). "[A] c o n f e s s i o n , or any i n c u l p a t o r y statement, i s 

i n v o l u n t a r y i f i t i s e i t h e r c o e r c e d through f o r c e or i n d u c e d 

through an e x p r e s s or i m p l i e d promise of l e n i e n c y . " McLeod 
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v. S t a t e , 718 So. 2d 727, 729 (Ala.1998) ( c i t i n g Bram v.  

U n i t e d S t a t e s , 168 U.S. 532 (1897). L i k e r e v i e w i n g a Miranda 

w a i v e r , "when d e t e r m i n i n g whether a c o n f e s s i o n i s v o l u n t a r y , 

... c o u r t [ s ] must c o n s i d e r the t o t a l i t y of the c i r c u m s t a n c e s 

s u r r o u n d i n g the c o n f e s s i o n . " W i l k e r s o n , 70 So. 3d a t 460 

(q u o t i n g Maxwell v. S t a t e , 828 So. 2d 347, 354 ( A l a . Crim. 

App. 2000)). 

A l t h o u g h the S t a t e must e s t a b l i s h t h a t a defendant was 

rea d the Miranda r i g h t s , t h a t he v o l u n t a r i l y waived those 

r i g h t s , and t h a t he v o l u n t a r i l y gave the statement, the S t a t e 

i s not, as W i l s o n argues, r e q u i r e d t o produce a f u l l r e c o r d i n g 

of the defendant's statement t o e s t a b l i s h these p r e r e q u i s i t e s 

t o the a d m i s s i o n of the statement i n t o e v i d e n c e . To the 

c o n t r a r y , t h i s Court has h e l d : 

"'"'The s t a t e i s not r e q u i r e d t o prove a l l t h a t 
the accused s a i d when he c o n f e s s e d because the 
accused h i m s e l f has the r i g h t t o prove the remainder 
of h i s statement.' [C. Gamble,] M c E l r o y [ ' s Alabama  
E v i d e n c e ] , § 200.17 a t 446 [ ( 3 r d ed. 1 9 7 7 ) ] . ' " 
Sneed v. S t a t e , 1 So. 3d 104, 126 ( A l a . Crim. 
App.2007), c e r t . d e n i e d , Sneed v. Alabama, [555 U.S. 
155 (2009)], q u o t i n g , Barrow v. S t a t e , 494 So. 2d 
834, 840 ( A l a . Crim. App. 1986). Furthermore, the 
f a i l u r e t o r e c o r d a p o r t i o n of an i n t e r v i e w i s a 
mat t e r t o be c o n s i d e r e d as a f f e c t i n g the weight t o 
be acc o r d e d the statement r a t h e r than i t s 
a d m i s s i b i l i t y . See Ce n t o b i e v. S t a t e , 861 So. 2d 
1111, 1120 ( A l a . Crim. App. 2001) ( p a r t of statement 
was not r e c o r d e d because the tape was i n s e r t e d i n 
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the wrong d i r e c t i o n ; however the tape was 
a d m i s s i b l e ) . Smith v. S t a t e , 756 So. 2d 892, 931 
( A l a . Crim. App. 1997) (where the o f f i c e r f a i l e d t o 
r e c o r d a p o r t i o n of the i n t e r r o g a t i o n when he 
a d v i s e d Smith of h i s Miranda r i g h t s would not render 
the statement i n a d m i s s i b l e , but would be taken i n t o 
c o n s i d e r a t i o n by the j u r y i n d e t e r m i n i n g the weight 
and c r e d i b i l i t y t o a s s i g n t o the o f f i c e r ' s t e s t i m o n y 
r e g a r d i n g the a p p e l l a n t ' s c o n f e s s i o n ) . " 

Johnson v. S t a t e , [Ms. CR-99-1349, Oct. 2, 2009] So. 3d 

, ( A l a . Crim. App. 2009). "[T]he f a c t t h a t a 

v i d e o t a p e d r e c o r d i n g d[oes] not i n c l u d e the e n t i r e statement 

does not render the r e c o r d i n g i n a d m i s s i b l e ; [ r a t h e r , ] t h a t 

f a c t a f f e c t s o n l y the weight t h a t the r e c o r d i n g s h o u l d be 

g i v e n by the j u r y . " Minor v. S t a t e , 780 So. 2d 707, 735 ( A l a . 

Crim. App. 1999), r e v e r s e d on o t h e r grounds, 780 So. 2d 796 

( A l a . 2000) ( c i t a t i o n s o m i t t e d ) . 

C o n s i d e r i n g the t o t a l i t y of the c i r c u m s t a n c e s , the S t a t e 

p r e s e n t e d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h the p r e r e q u i s i t e s 

t o the a d m i s s i o n of W i l s o n ' s statement. I n v e s t i g a t o r Luker 

t e s t i f i e d t h a t b e f o r e W i l s o n gave h i s statement, I n v e s t i g a t o r 

Luker r e a d W i l s o n h i s Miranda r i g h t s . W i l s o n d i d not appear 

t o be under the i n f l u e n c e of a l c o h o l or drugs and appeared t o 

u n d e r s t a n d h i s r i g h t s . W i l s o n s i g n e d the w a i v e r - o f - r i g h t s 

form. The form W i l s o n s i g n e d s t a t e d t h a t he had r e a d h i s 
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r i g h t s , t h a t he u n d e r s t o o d h i s r i g h t s , and t h a t he waived 

those r i g h t s w i t h o u t b e i n g o f f e r e d any promises or r e c e i v i n g 

any t h r e a t s . (C. 428.) I n v e s t i g a t o r Luker f u r t h e r t e s t i f i e d 

t h a t no one o f f e r e d W i l s o n any promises or made any t h r e a t s 

b e f o r e or d u r i n g W i l s o n ' s statement. 

In a d d i t i o n t o I n v e s t i g a t o r Luker's t e s t i m o n y , t h i s C ourt 

has l i s t e n e d t o the r e c o r d e d p o r t i o n of W i l s o n ' s statement. 

On the r e c o r d i n g , W i l s o n s t a t e s t h a t he was r e a d h i s r i g h t s 

and t h a t he u n d e r s t o o d those r i g h t s . W i l s o n does not sound as 

though he was under the i n f l u e n c e of any i n t o x i c a n t . F u r t h e r , 

W i l s o n s t a t e s t h a t he has v o l u n t a r i l y waived h i s r i g h t s . 

F i n a l l y , W i l s o n s t a t e s t h a t no one made any promises or 

t h r e a t e n e d him i n an attempt t o f o r c e him t o g i v e h i s 

statement. 

Based on the f o r e g o i n g e v i d e n c e i n d i c a t i n g t h a t W i l s o n 

was r e a d h i s Miranda warnings, t h a t he u n d e r s t o o d and 

v o l u n t a r i l y waived h i s Miranda r i g h t s , and t h a t he chose t o 

make a statement w i t h o u t any promises or t h r e a t s , W i l s o n has 

not e s t a b l i s h e d t h a t the a d m i s s i o n of h i s statement r e s u l t e d 

i n any e r r o r , p l a i n or o t h e r w i s e . T h e r e f o r e , W i l s o n i s 

e n t i t l e d t o no r e l i e f on t h i s c l a i m . 
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B. 

To the e x t e n t W i l s o n argues t h a t the r e c o r d i n g of h i s 

c o n f e s s i o n was u n r e l i a b l e and m i s l e a d i n g because the statement 

was not f u l l y r e c o r d e d , t h i s argument i s a l s o w i t h o u t m e r i t . 

T h i s Court has h e l d t h a t o m i s s i o n s i n a r e c o r d i n g of a 

statement do not render the r e c o r d i n g i n a d m i s s i b l e u n l e s s the 

o m i t t e d " ' p o r t i o n s were "so s u b s t a n t i a l as t o render the 

r e c o r d i n g as a whole u n t r u s t w o r t h y . " ' " R e v i s v. S t a t e , [Ms. 

CR-06-0454, Jan. 13, 2011] So. 3d , ( A l a . Crim. 

App. 2011) ( q u o t i n g U n i t e d S t a t e s v. G r e e n f i e l d , 574 F.2d 305, 

307 (5th C i r . 1978), q u o t i n g i n t u r n U n i t e d S t a t e s v. A v i l a , 

443 F.2d 792, 795 (5th C i r . 1971)). See B l a n t o n v. S t a t e , 886 

So. 2d 850, 868 ( A l a . Crim. App. 2003) ( h o l d i n g t h a t i n a u d i b l e 

or m i s s i n g p o r t i o n s of a r e c o r d i n g w i l l not render the 

r e c o r d i n g i n a d m i s s i b l e when the m i s s i n g p o r t i o n s do not appear 

t o a f f e c t "the a c c u r a c y of the substance of the c o n v e r s a t i o n s 

or o t h e r w i s e d e t r a c t from the purpose f o r which the a u d i o t a p e s 

were a d m i t t e d " ) . The f a i l u r e t o r e c o r d a p a r t or p a r t s of a 

statement w i l l not render the r e c o r d i n g of the statement 

i n a d m i s s i b l e so l o n g as the r e c o r d e d p o r t i o n " i n c l u d e [ s ] 

' s u b s t a n t i a l l y ' a l l of the ' p e r t i n e n t c o n v e r s a t i o n s . ' " R e v i s , 
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So. 3d a t ( q u o t i n g S t a t e v. H e s t e r (No. A-7130-03T4, 

November 14, 2006) (N.J.Super.A.D.2006) (not r e p o r t e d i n 

A . 2 d ) ) . 

Here, I n v e s t i g a t o r Luker t e s t i f i e d t h a t the statement 

W i l s o n made b e f o r e Luker began r e c o r d i n g d i d not d i f f e r from 

the r e c o r d e d statement. That i s , d u r i n g the r e c o r d e d p o r t i o n 

of the statement, W i l s o n merely r e p e a t e d i n f o r m a t i o n he had 

a l r e a d y p r o v i d e d t o Luker. I n v e s t i g a t o r Luker a l s o e x p l a i n e d 

t h a t W i l s o n d i d not say a n y t h i n g m a t e r i a l l y d i f f e r e n t a f t e r 

the r e c o r d i n g stopped as compared t o what was r e c o r d e d . 

A d d i t i o n a l l y , t h i s Court has l i s t e n e d t o the r e c o r d i n g of 

W i l s o n ' s statement, and t h e r e i s no i n d i c a t i o n t h a t the 

r e c o r d i n g i s u n r e l i a b l e or u n t r u s t w o r t h y . F i n a l l y , W i l s o n has 

not p o i n t e d t o any p o r t i o n of the r e c o r d i n g t h a t he b e l i e v e s 

i s i n a c c u r a t e , u n r e l i a b l e , u n t r u s t w o r t h y , or d i s t o r t s the 

meaning of the c o n f e s s i o n . Consequently, W i l s o n has not 

e s t a b l i s h e d t h a t the o m i t t e d p o r t i o n s of the statement 

r e n d e r e d the statement, as a whole, u n t r u s t w o r t h y and thus has 

not e s t a b l i s h e d t h a t any e r r o r , much l e s s p l a i n e r r o r , 

r e s u l t e d from a d m i t t i n g the r e c o r d i n g . T h e r e f o r e , W i l s o n i s 

not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 
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IV. 

W i l s o n next argues t h a t h i s c o n f e s s i o n and the ev i d e n c e 

s e i z e d from h i s m o b i l e home s h o u l d be suppr e s s e d as the f r u i t 

of an i l l e g a l a r r e s t . S p e c i f i c a l l y , W i l s o n a s s e r t s t h a t he 

was a r r e s t e d i n h i s mobile home w i t h o u t a w a r r a n t . A c c o r d i n g 

t o W i l s o n , " [ a ] b s e n t consent, o n l y e x i g e n t c i r c u m s t a n c e s can 

j u s t i f y a w a r r a n t l e s s a r r e s t of a person i n h i s home." 

(Wilson's b r i e f , a t 33.) W i l s o n next a l l e g e s t h a t the S t a t e 

f a i l e d t o p r e s e n t any e v i d e n c e e s t a b l i s h i n g e x i g e n t 

c i r c u m s t a n c e s f o r h i s in-home, w a r r a n t l e s s a r r e s t ; t h e r e f o r e , 

h i s c o n f e s s i o n , which he gave a f t e r t h a t a r r e s t , i s the f r u i t 

of an i l l e g a l a r r e s t and s h o u l d have been suppressed. W i l s o n 

a l s o argues t h a t because h i s i l l - g o t t e n c o n f e s s i o n was used t o 

o b t a i n the s e a r c h warrant t h a t j u s t i f i e d the s e i z u r e of 

evid e n c e from h i s mo b i l e home, t h a t e v i d e n c e s h o u l d a l s o be 

suppre s s e d as the f r u i t of an i l l e g a l a r r e s t . A l t h o u g h W i l s o n 

r a i s e d i n the c i r c u i t c o u r t numerous grounds f o r the 

s u p p r e s s i o n of h i s statement and the evi d e n c e s e i z e d from h i s 

m o b i l e home, he d i d not argue t h a t h i s a r r e s t was i l l e g a l 

because the S t a t e f a i l e d t o e s t a b l i s h e x i g e n t c i r c u m s t a n c e s . 

T h e r e f o r e , t h i s i s s u e w i l l be rev i e w e d f o r p l a i n e r r o r o n l y . 
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See Davis v. S t a t e , 42 So. 3d 162, 168 ( A l a . Crim. App. 2009) 

("The statement of s p e c i f i c grounds of o b j e c t i o n waives a l l 

grounds not s p e c i f i e d . . . . " ) ; Rule 45A, A l a . R. App. P. 

The e v i d e n c e p r e s e n t e d a t the s u p p r e s s i o n h e a r i n g 

i n d i c a t e s t h a t each of W i l s o n ' s a c c o m p l i c e s gave statements t o 

law-enforcement o f f i c e r s i n which they c o n f e s s e d . " A c c o r d i n g 

t o C a t h e r i n e N i c o l e C o r l e y [ , ] a co-defendant[,] W i l s o n was t o 

get h a l f of the audio equipment from [Walker's] van because he 

had taken a l l of the chances i n [the] b u r g l a r y , t h e f t and 

murder." (C. 419.) 

A f t e r o b t a i n i n g statements from W i l s o n ' s a c c o m p l i c e s 

i m p l i c a t i n g W i l s o n i n Walker's murder, I n v e s t i g a t o r Luker and 

O f f i c e r L i n d s e y went t o W i l s o n ' s m o b i l e home. They a r r i v e d a t 

the m o b i l e home on A p r i l 14, 2004, a t 3:50 a.m. I n v e s t i g a t o r 

Luker knocked on the door, and W i l s o n ' s mother answered. 

At t h a t t i m e , W i l s o n was a s l e e p i n h i s bedroom, so h i s 

mother awakened him. When W i l s o n came out of h i s bedroom, 

I n v e s t i g a t o r Luker asked W i l s o n " i f he would come w i t h [them] 

t o t a l k ... about an i n c i d e n t , " and a c c o r d i n g t o I n v e s t i g a t o r 

Luker, W i l s o n " v o l u n t a r i l y agree[d] t o come." (R. 12.) 

I n v e s t i g a t o r Luker e x p l a i n e d t h a t W i l s o n was not a r r e s t e d a t 
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t h a t p o i n t because he v o l u n t a r i l y agreed t o come t o the p o l i c e 

s t a t i o n , but i f he had not agreed t o come t o the p o l i c e 

s t a t i o n , he would have been a r r e s t e d . 

W i l s o n rode w i t h O f f i c e r L i n d s e y t o the p o l i c e s t a t i o n 

and was e s c o r t e d t o a co n f e r e n c e room i n the " d e t e c t i v e 

bureau." (R. 13.) At some p o i n t , W i l s o n was p l a c e d i n 

h a n d c u f f s . As d i s c u s s e d above, once i n the con f e r e n c e room, 

W i l s o n was rea d h i s Miranda r i g h t s , he waived those r i g h t s , 

and he v o l u n t a r i l y c o n f e s s e d t o h i s p a r t i c i p a t i o n i n Walker's 

murder. 

I t i s w e l l s e t t l e d t h a t a law-enforcement o f f i c e r may, 

c o n s i s t e n t w i t h the F o u r t h Amendment t o the U n i t e d S t a t e s 

C o n s t i t u t i o n , execute a w a r r a n t l e s s a r r e s t i n p u b l i c when the 

o f f i c e r has p r o b a b l e cause t o b e l i e v e t h a t the person a r r e s t e d 

has committed a crime. See U n i t e d S t a t e s v. Watson, 423 U.S. 

411, 423 (1976); New York v. H a r r i s , 495 U.S. 14, 18 (1990) 

( r e c o g n i z i n g t h a t " i t ha[s] l o n g been s e t t l e d t h a t a 

w a r r a n t l e s s a r r e s t i n a p u b l i c p l a c e was p e r m i s s i b l e as l o n g 

as the a r r e s t i n g o f f i c e r had p r o b a b l e cause ...") ; V i r g i n i a v.  

Moore, 553 U.S. 164, 173 (2008); Bush v. S t a t e , 523 So. 2d 

538, 546 ( A l a . Crim. App. 1988); § 15-10-3, A l a . Code 1975. 
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Based on the s a n c t i t y of home, however, the F o u r t h Amendment 

g i v e s g r e a t e r p r o t e c t i o n from in-home w a r r a n t l e s s a r r e s t s . 

See Payton v. New York, 445 U.S. 573, 588-602 (1980). Under 

t h a t g r e a t e r p r o t e c t i o n , "a w a r r a n t l e s s and nonconsensual 

e n t r y i n t o a s u s p e c t ' s home f o r the purpose of e f f e c t u a t i n g a 

f e l o n y a r r e s t i s ... unreasonable and p r o h i b i t e d by the F o u r t h 

Amendment u n l e s s the S t a t e proves b o t h p r o b a b l e cause and 

e x i g e n t c i r c u m s t a n c e s . " Washington v. S t a t e , 922 So. 2d 145, 

158-59 ( A l a . Crim. App. 2005); see a l s o Payton, 445 U.S. a t 

587-88; K i r k v. L o u i s i a n a , 536 U.S. 635, 638 (2002), Minnesota  

v. Olson, 495 U.S. 91, 95 (1990), Welsh v. W i s c o n s i n , 466 U.S. 

740 (1984), Ex p a r t e M o f f i t , 844 So. 2d 531, 533 ( A l a . 2002). 

Thus, i f law-enforcement o f f i c e r s cannot j u s t i f y a 

w a r r a n t l e s s , in-home a r r e s t w i t h consent or bot h p r o b a b l e 

cause and e x i g e n t c i r c u m s t a n c e s , then any ev i d e n c e c o l l e c t e d 

or o b t a i n e d i n s i d e the defendant's home d u r i n g t h a t i l l e g a l 

a r r e s t must be supp r e s s e d under the e x c l u s i o n a r y r u l e adopted 

by the Supreme Co u r t of the U n i t e d S t a t e s . See Payton, 445 

U.S. a t 587-88. 

Of c o u r s e , a person may v o l u n t a r i l y accompany o f f i c e r s t o 

the p o l i c e s t a t i o n and t h a t "person's d e c i s i o n [ w i l l not] 
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sup p o r t a c o n c l u s i o n t h a t t h a t person i s under a r r e s t [ f o r 

F o u r t h Amendment p u r p o s e s ] . " M a r s h a l l v. S t a t e , 992 So. 2d 

762, 768 ( A l a . Crim. App. 2007) ( c i t i n g Smith v. S t a t e , 797 

So. 2d 503, 529 ( A l a . Crim. App. 2000). I t f o l l o w s t h a t a 

pers o n may a l s o v o l u n t a r i l y l e a v e t h a t person's home and e n t e r 

a p u b l i c a r e a where t h a t person may, c o n s i s t e n t w i t h the 

F o u r t h Amendment, be a r r e s t e d w i t h o u t a w a r r a n t based on 

p r o b a b l e cause a l o n e . See S t a t e v. S o l b e r g , 861 P.2d 460, 

465 (Wash. 1993) ( " P o l i c e may make a w a r r a n t l e s s a r r e s t of a 

su s p e c t , i f i t i s based upon p r o b a b l e cause, when the s u s p e c t 

v o l u n t a r i l y e x i t s h i s or her r e s i d e n c e t o speak t o o f f i c e r s on 

an u n e n c l o s e d f r o n t p o r c h of a home."). 

Even when an i n d i v i d u a l does not v o l u n t a r i l y e x i t h i s 

home and i s a r r e s t e d by law-enforcement o f f i c e r s w i t h o u t 

e x i g e n t c i r c u m s t a n c e s , the e x c l u s i o n a r y r u l e does not r e q u i r e 

the e x c l u s i o n of a l l e v i d e n c e o b t a i n e d as a r e s u l t of t h a t 

a r r e s t . See U n i t e d S t a t e s v. C e c c o l i n i , 435 U.S. 268, 276 

(1978) ( " d e c l i n [ i n g ] t o adopt a 'per se or "but f o r " r u l e ' 

t h a t would make i n a d m i s s i b l e any e v i d e n c e , whether t a n g i b l e or 

l i v e - w i t n e s s t e s t i m o n y , which somehow came t o l i g h t t hrough a 

c h a i n of c a u s a t i o n t h a t began w i t h an i l l e g a l a r r e s t " ) . For 
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i n s t a n c e , i n New York v. H a r r i s , 495 U.S. 14, 17-21 (1990), 

the U n i t e d S t a t e s Supreme Court h e l d t h a t the e x c l u s i o n a r y 

r u l e a p p l i e d i n Payton, 445 U.S. a t 587-88, does not r e q u i r e 

the s u p p r e s s i o n of a c o n f e s s i o n made o u t s i d e of the home by a 

defendant who was a r r e s t e d i n the home upon p r o b a b l e cause but 

w i t h o u t e x i g e n t c i r c u m s t a n c e s i n v i o l a t i o n of Payton. The 

Court e x p l a i n e d t h a t the requirement t h a t the p o l i c e have a 

war r a n t or p r o b a b l e cause and e x i g e n t c i r c u m s t a n c e s " i s 

imposed t o p r o t e c t the home, and a n y t h i n g i n c r i m i n a t i n g the 

p o l i c e g a t h e r e d from a r r e s t i n g [a defendant] i n h i s home, 

r a t h e r than e l s e w h e r e . . . . " H a r r i s , 495 U.S. a t 20. Thus, 

when o f f i c e r s e f f e c t u a t e a w a r r a n t l e s s , in-home a r r e s t w i t h 

p r o b a b l e cause but no e x i g e n t c i r c u m s t a n c e s , the e x c l u s i o n a r y 

r u l e o p e r a t e s o n l y t o e x c l u d e e v i d e n c e o b t a i n e d i n the home  

d u r i n g the u n l a w f u l a r r e s t . I d . ; see a l s o Ex p a r t e R i e b e r , 

663 So. 2d 999, 1002-03 ( A l a . 1995) ( s t a t i n g t h a t "even i f 

t h e r e had been no e x i g e n t c i r c u m s t a n c e s s u r r o u n d i n g [the 

defendant's in-home] a r r e s t , h i s statement, as w e l l as the 

evid e n c e d i s c o v e r e d as a r e s u l t of h i s statement ... would 

have been a d m i s s i b l e under the r u l e s t a t e d i n New York v. 
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H a r r i s " ) ; W i l l i a m s v. S t a t e , 830 So. 2d 45, 50 ( A l a . Crim. 

App. 2001). 

Here, I n v e s t i g a t o r Luker had p r o b a b l e cause t o a r r e s t 

W i l s o n f o r Walker's murder. 1 1 See Dixon v. S t a t e , 588 So. 2d 

903, 906 ( A l a . 1991) ("Probable cause e x i s t s i f f a c t s and 

c i r c u m s t a n c e s known t o the a r r e s t i n g o f f i c e r are s u f f i c i e n t t o 

war r a n t a person of r e a s o n a b l e c a u t i o n t o b e l i e v e t h a t the 

su s p e c t has committed a c r i m e . " ) . P r i o r t o I n v e s t i g a t o r 

L uker's c o n t a c t w i t h W i l s o n , each of W i l s o n ' s a c c o m p l i c e s had 

c o n f e s s e d , and one of h i s a c c o m p l i c e s had i n f o r m e d 

I n v e s t i g a t o r Luker t h a t " W i l s o n was t o get h a l f of the audio 

equipment from the van because he had taken a l l of the chances 

i n [the] b u r g l a r y , t h e f t and murder." (C. 419.) Based on the 

a c c o m p l i c e ' s c o n f e s s i o n i m p l i c a t i n g W i l s o n i n the murder, 

I n v e s t i g a t o r Luker had p r o b a b l e cause t o a r r e s t W i l s o n f o r 

Walker's murder. See V i n c e n t v. S t a t e , 349 So. 2d 1145, 1146 

( A l a . 1977) ( h o l d i n g t h a t the u n c o r r o b o r a t e d t e s t i m o n y of 

ac c o m p l i c e i s a s u f f i c i e n t b a s i s f o r a f i n d i n g of p r o b a b l e 

c a u s e ) . 

1 1 W i l s o n r i g h t l y does not argue t h a t I n v e s t i g a t o r Luker 
l a c k e d p r o b a b l e cause t o a r r e s t him; i n s t e a d , W i l s o n argues 
o n l y t h a t the S t a t e f a i l e d t o e s t a b l i s h e x i g e n t c i r c u m s t a n c e s 
t o j u s t i f y h i s w a r r a n t l e s s , in-home a r r e s t . 
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F u r t h e r , assuming t h a t W i l s o n was a r r e s t e d a t some p o i n t 

b e f o r e h i s c o n f e s s i o n , the r e c o r d i n d i c a t e s t h a t b e f o r e he was 

a r r e s t e d , he v o l u n t a r i l y l e f t h i s home and was i n a p u b l i c 

p l a c e where he c o u l d be a r r e s t e d based on p r o b a b l e cause 

a l o n e . See S t a t e v. S o l b e r g , 861 P.2d 460, 465 (Wash. 1993) 

( " P o l i c e may make a w a r r a n t l e s s a r r e s t of a s u s p e c t , i f i t i s 

based upon p r o b a b l e cause, when the s u s p e c t v o l u n t a r i l y e x i t s 

h i s or her r e s i d e n c e t o speak t o o f f i c e r s on an u n e n c l o s e d 

f r o n t p o r c h of a home."). I n v e s t i g a t o r Luker t e s t i f i e d t h a t 

he asked W i l s o n " i f he would come w i t h [the o f f i c e r s ] t o t a l k 

... about an i n c i d e n t . " I n v e s t i g a t o r Luker f u r t h e r s t a t e d 

t h a t W i l s o n " v o l u n t a r i l y agree[d] t o come" (R. 12), and t h a t 

W i l s o n was not a r r e s t e d a t t h a t p o i n t because he had 

v o l u n t a r i l y agreed t o come t o the p o l i c e s t a t i o n . 

Because the r e c o r d e s t a b l i s h e s t h a t I n v e s t i g a t o r Luker 

had p r o b a b l e cause t o a r r e s t W i l s o n and t h a t W i l s o n 

v o l u n t a r i l y l e f t h i s home and e n t e r e d a p u b l i c a r e a where he 

c o u l d be a r r e s t e d based on p r o b a b l e cause a l o n e , W i l s o n ' s 

a r r e s t was not i n v i o l a t i o n of the F o u r t h Amendment. 

T h e r e f o r e , W i l s o n cannot e s t a b l i s h t h a t any e r r o r o c c u r r e d 

from the c i r c u i t c o u r t ' s f a i l u r e t o suppress h i s statement and 
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o t h e r e v i d e n c e as the f r u i t of an i l l e g a l a r r e s t . Ex p a r t e  

Walker, 972 So. 2d 737, 753 ( A l a . 2007) ( h o l d i n g t h a t t o r i s e 

t o the l e v e l of p l a i n e r r o r , the e r r o r "must be obvious on the 

fac e of the r e c o r d " ) . 

Moreover, even i f W i l s o n was i l l e g a l l y a r r e s t e d i n h i s 

home based on p r o b a b l e cause a l o n e , Payton, 445 U.S. a t 587¬

88, the e x c l u s i o n a r y r u l e would not r e q u i r e s u p p r e s s i o n of h i s 

c o n f e s s i o n because h i s c o n f e s s i o n was g i v e n a t the p o l i c e 

s t a t i o n as opposed t o i n h i s home. As s t a t e d above, i n 

H a r r i s , 495 U.S. a t 21, the U n i t e d S t a t e s Supreme Court 

l i m i t e d Payton and h e l d t h a t "where the p o l i c e have p r o b a b l e 

cause t o a r r e s t a s u s p e c t , the e x c l u s i o n a r y r u l e does not bar 

the S t a t e ' s use of a statement made by the defendant o u t s i d e 

of h i s home, even though the statement i s taken a f t e r an 

a r r e s t made i n the home i n v i o l a t i o n of Payton." See a l s o Ex  

p a r t e R i e b e r , 663 So. 2d a t 1002-03; W i l l i a m s , 830 So. 2d a t 

50. Because the e x c l u s i o n a r y r u l e does not r e q u i r e the 

s u p p r e s s i o n of W i l s o n ' s statement, no e r r o r , much l e s s p l a i n 

e r r o r , r e s u l t e d from the a d m i s s i o n of W i l s o n ' s c o n f e s s i o n or 

the e v i d e n c e c o l l e c t e d as a r e s u l t of t h a t c o n f e s s i o n . 

T h e r e f o r e , W i l s o n i s not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 
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V. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d the S t a t e t o i n t r o d u c e e x h i b i t s and t e s t i m o n y from Dr. 

E n s t i c e , the f o r e n s i c p a t h o l o g i s t , r e l a t i n g t o an autopsy she 

performed on Walker. S p e c i f i c a l l y , W i l s o n argues t h a t the 

S t a t e f a i l e d t o e s t a b l i s h a p r o p e r c h a i n of c u s t o d y f o r 

Walker's body; t h e r e f o r e , the c i r c u i t c o u r t s h o u l d not have 

p e r m i t t e d the S t a t e t o i n t r o d u c e e x h i b i t s or t e s t i m o n y 

r e l a t i n g t o the autopsy performed on Walker. T h i s Court 

d i s a g r e e s . 

The Alabama Supreme Court i n Ex p a r t e H o l t o n , 590 So. 2d 

918 ( A l a . 1991), ad d r e s s e d the r e q u i r e m e n t s f o r a c h a i n of 

custody: 

" P r o o f of [an] unbroken c h a i n of custody i s r e q u i r e d 
i n o r d e r t o e s t a b l i s h s u f f i c i e n t i d e n t i f i c a t i o n of 
the i t e m and c o n t i n u i t y of p o s s e s s i o n , so as t o 
a s s u r e the a u t h e n t i c i t y of the i t e m . [Ex p a r t e  
W i l l i a m s , 548 So. 2d 518, 520 ( A l a . 1989)] In o r d e r 
t o e s t a b l i s h a p r o p e r c h a i n , the S t a t e must show t o 
a 'reasonable p r o b a b i l i t y t h a t the o b j e c t i s i n the 
same c o n d i t i o n as, and not s u b s t a n t i a l l y d i f f e r e n t 
from, i t s c o n d i t i o n a t the commencement of the 
c h a i n . ' McCray v. S t a t e , 548 So. 2d 573, 576 ( A l a . 
Crim. App. 1988)." 

590 So. 2d a t 919-20. L a t e r , i n Ex p a r t e Hale, 848 So. 2d 224 

( A l a . 2002), the Supreme Court reexamined i t s h o l d i n g i n 
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H o l t o n a f t e r the 1995 c o d i f i c a t i o n of § 12-21-13, A l a . Code 

1975. The Supreme Court s t a t e d : 

" S e c t i o n 12-21-13, A l a . Code 1975, p r o v i d e s : 

" ' P h y s i c a l e v i d e n c e connected w i t h or  
c o l l e c t e d i n the i n v e s t i g a t i o n of a crime 
s h a l l not be e x c l u d e d from c o n s i d e r a t i o n by 
a j u r y or c o u r t due t o a f a i l u r e t o prove 
the c h a i n of cus t o d y of the e v i d e n c e . 
Whenever a w i t n e s s i n a c r i m i n a l t r i a l 
i d e n t i f i e s a p h y s i c a l p i e c e of e v i d e n c e 
connected w i t h or c o l l e c t e d i n the  
i n v e s t i g a t i o n of a crime, the ev i d e n c e 
s h a l l be s u b m i t t e d t o the j u r y or c o u r t f o r 
whatever weight the j u r y or c o u r t may deem 
p r o p e r . The t r i a l c o u r t i n i t s charge t o 
the j u r y s h a l l e x p l a i n any break i n the 
c h a i n of custody c o n c e r n i n g the p h y s i c a l 
e v i d e n c e . ' 

"(Emphasis added.) T h i s s t a t u t e , by i t s terms, 
a p p l i e s o n l y t o ' [ p ] h y s i c a l e v i d e n c e connected w i t h 
or c o l l e c t e d i n the i n v e s t i g a t i o n o f ' the charged 
c r i m e . To i n v o k e the s t a t u t e the proponent of the 
evi d e n c e must f i r s t e s t a b l i s h t h a t the p r o f f e r e d 
p h y s i c a l e v i d e n c e i s i n f a c t the v e r y e v i d e n c e 
'connected w i t h or c o l l e c t e d i n the i n v e s t i g a t i o n . ' 
Moreover, 

" ' [ i ] n Land v. S t a t e , 678 So. 2d 201 
( A l a . Cr. App. 1995), a f f ' d , 678 So. 2d 224 
( A l a . 1996), a case which appears t o r e l y 
on § 12-21-13, t h i s c o u r t r u l e d t h a t where 
a w i t n e s s can s p e c i f i c a l l y i d e n t i f y the 
e v i d e n c e , and i t s c o n d i t i o n i s not an i s s u e  
i n the case, then the S t a t e i s not r e q u i r e d  
to e s t a b l i s h a complete c h a i n of cus t o d y i n 
o r d e r f o r the ev i d e n c e t o be a d m i t t e d i n t o 
e v i d e n c e . We s t a t e d : "The e y e g l a s s e s were 
a d m i s s i b l e w i t h o u t e s t a b l i s h i n g a c h a i n of 
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cust o d y because [the t e s t i f y i n g o f f i c e r ] 
was a b l e t o s p e c i f i c a l l y i d e n t i f y them, and 
t h e i r c o n d i t i o n was not an i s s u e i n the 
c a s e ." Land, 678 So. 2d a t 210.'" 

848 So. 2d a t 228 (emphasis i n o r i g i n a l ) . 

I n i t i a l l y , i t does not appear t h a t the c o n d i t i o n of 

Walker's body was an i s s u e a t t r i a l . A l t h o u g h W i l s o n ' s 

c o u n s e l r e a d from cases t h a t mention the S t a t e ' s 

r e s p o n s i b i l i t y t o show, as p a r t of a c h a i n of custody, t h a t 

the p h y s i c a l e v i d e n c e a t the end of the c h a i n i s i n 

s u b s t a n t i a l l y the same c o n d i t i o n as i t was a t the b e g i n n i n g , 

he d i d not argue t h a t Walker's body was not i n s u b s t a n t i a l l y 

the same c o n d i t i o n . I n s t e a d , c o u n s e l argued t h a t the S t a t e 

had not p r e s e n t e d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t the 

body upon which the autopsy was performed was, i n f a c t , 

Walker's body. 

C o n t r a r y t o c o u n s e l ' s argument a t t r i a l , the S t a t e 

p r e s e n t e d more than s u f f i c i e n t e v i d e n c e t o i d e n t i f y Walker's 

body as p h y s i c a l e v i d e n c e c o l l e c t e d i n c o n n e c t i o n t o h i s 

murder. O f f i c e r Lynn Watkins t e s t i f i e d t h a t she and the o t h e r 

o f f i c e r s who d i s c o v e r e d the body d i d not d i s t u r b the scene. 

(R. 245-46.) I n v e s t i g a t o r Luker, who l e d the i n v e s t i g a t i o n , 

t e s t i f i e d t h a t e x c e p t f o r b e i n g r o l l e d onto i t s s i d e f o r a 
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photograph, the v i c t i m ' s body was not marked, a l t e r e d , or 

changed i n any way. (R. 290.) Robert Byrd, the c o r o n e r , 

t e s t i f i e d t h a t he r e t r i e v e d Walker's body from the crime scene 

and t r a n s p o r t e d i t t o the Alabama Department of F o r e n s i c 

S c i e n c e s ("DFS"). (R. 534.) B y r d f u r t h e r t e s t i f i e d t h a t he 

d i d not a l t e r or change the body i n any manner. (R. 535.) 

By r d l e f t Walker's body and a r e c e i p t i n a s e c u r e d f a c i l i t y a t 

the DFS. Jon Thomas t e s t i f i e d t h a t on A p r i l 14, 2004, he was 

wo r k i n g f o r the Dothan DFS f a c i l i t y , t h a t he took the v i c t i m ' s 

body from the s e c u r e d f a c i l i t y where B y r d had l e f t i t , t h a t he 

d i d not a l t e r the body, and t h a t he t r a n s p o r t e d i t t o the DFS 

o f f i c e i n M o b i l e where he r e c e i v e d a r e c e i p t f o r the body. 

(R. 546, 547, 549-50.) Dr. E n s t i c e t e s t i f i e d t h a t the DFS 

r e c e i v e d the body on A p r i l 14, 2004, from Jon Thomas and t h a t 

she was a s s i g n e d t o p e r f o r m the autopsy. (R. 472-73). 

Because the S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 

e s t a b l i s h t h a t Walker's body — the body upon which the 

autopsy was performed — was c o l l e c t e d i n c o n n e c t i o n w i t h 

Walker's murder and because the c o n d i t i o n of Walker's body was 

not a t i s s u e , under § 12-21-13, A l a . Code 1975, the S t a t e was 
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not r e q u i r e d t o e s t a b l i s h a complete c h a i n of custody. 

T h e r e f o r e , t h i s i s s u e i s w i t h o u t m e r i t . 

However, even i f § 12-21-13, A l a . Code 1975, d i d not 

a p p l y , t h i s C ourt would h o l d t h a t no r e v e r s i b l e e r r o r 

o c c u r r e d . When the § 12-21-13, A l a . Code 1975, does not 

a p p l y , the Alabama Supreme Court has e x p l a i n e d : 

"[T]he S t a t e must e s t a b l i s h a c h a i n of custody 
w i t h o u t breaks i n o r d e r t o l a y a s u f f i c i e n t 
p r e d i c a t e f o r a d m i s s i o n of e v i d e n c e . Ex p a r t e  
W i l l i a m s , 548 So. 2d 518, 520 ( A l a . 1989) . Proof of 
t h i s unbroken c h a i n of custody i s r e q u i r e d i n o r d e r 
t o e s t a b l i s h s u f f i c i e n t i d e n t i f i c a t i o n of the i t e m 
and c o n t i n u i t y of p o s s e s s i o n , so as t o a s s u r e the 
a u t h e n t i c i t y of the i t e m . I d . In o r d e r t o 
e s t a b l i s h a p r o p e r c h a i n , the S t a t e must show t o a 
'reasonable p r o b a b i l i t y t h a t the o b j e c t i s i n the 
same c o n d i t i o n as, and not s u b s t a n t i a l l y d i f f e r e n t 
from, i t s c o n d i t i o n a t the commencement of the 
c h a i n . ' McCray v. S t a t e , 548 So. 2d 573, 576 ( A l a . 
Crim. App. 1988) . Because the proponent of the i t e m 
of d e m o n s t r a t i v e e v i d e n c e has the burden of showing 
t h i s r e a s o n a b l e p r o b a b i l i t y , we r e q u i r e t h a t the 
p r o o f be shown on the r e c o r d w i t h r e g a r d t o the 
v a r i o u s elements d i s c u s s e d below. 

"The c h a i n of c u s t o d y i s composed of ' l i n k s . ' 
A ' l i n k ' i s anyone who h a n d l e d the i t e m . The S t a t e 
must i d e n t i f y each l i n k from the time the i t e m was 
s e i z e d . In o r d e r t o show a p r o p e r c h a i n of custody, 
the r e c o r d must show each l i n k and a l s o the 
f o l l o w i n g w i t h r e g a r d t o each l i n k ' s p o s s e s s i o n of 
the i t e m : '(1) [the] r e c e i p t of the i t e m ; (2) [the] 
u l t i m a t e d i s p o s i t i o n of the i t e m , i . e . , t r a n s f e r , 
d e s t r u c t i o n , or r e t e n t i o n ; and (3) [the] 
s a f e g u a r d i n g and h a n d l i n g of the i t e m between 
r e c e i p t and d i s p o s i t i o n . ' I m w i n k l e r e i d , The 
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I d e n t i f i c a t i o n of O r i g i n a l , R e a l E v i d e n c e , 61 M i l . 
L. Rev. 145, 159 (1973). 

" I f the S t a t e , or any o t h e r proponent of 
d e m o n s t r a t i v e e v i d e n c e , f a i l s t o i d e n t i f y a l i n k or 
f a i l s t o show f o r the r e c o r d any one of the t h r e e 
c r i t e r i a as t o each l i n k , the r e s u l t i s a ' m i s s i n g ' 
l i n k , and the i t e m i s i n a d m i s s i b l e . I f , however, 
the S t a t e has shown each l i n k and has shown a l l 
t h r e e c r i t e r i a as t o each l i n k , but has done so w i t h 
c i r c u m s t a n t i a l e v i d e n c e , as opposed t o the d i r e c t 
t e s t i m o n y of the ' l i n k , ' as t o one or more c r i t e r i a 
or as t o one or more l i n k s , the r e s u l t i s a 'weak' 
l i n k . When the l i n k i s 'weak,' a q u e s t i o n of 
c r e d i b i l i t y and weight i s p r e s e n t e d , not one of 
a d m i s s i b i l i t y . " 

Ex p a r t e H o l t o n , 590 So. 2d 918, 919-20 ( A l a . 1991). 

As shown above, the S t a t e p r e s e n t e d an unbroken c h a i n of 

cu s t o d y f o r Walker's body from the time i t was r e t r i e v e d a t 

the scene of the murder u n t i l the autopsy was performed. With 

the e x c e p t i o n of Dr. E n s t i c e , who performed the autopsy, each 

l i n k t e s t i f i e d t o h i s or her r e c e i p t of the body and h i s or 

her d i s p o s a l of the body. F u r t h e r , each w i t n e s s t e s t i f i e d 

t h a t he or she d i d not a l t e r or change the body. 1 2 F i n a l l y , 

1 2 W i l s o n argues t h a t t h e r e i s a m i s s i n g l i n k because 
"Robert [ B y r d ] , the coroner who removed the v i c t i m ' s body from 
the scene of the c r i m e , t e s t i f i e d t h a t he r e c e i v e d the body 
from ' [ e ] i t h e r Mike E t r e s s or Tony L u k e r . ' " (Wilson's r e p l y 
b r i e f , a t 18 ( c i t i n g R. 537).) A c t u a l l y , B y r d t e s t i f i e d t h a t 
i t was " [ e ] i t h e r Mike E t r e s s or Tony L u k e r , " who " i d e n t i f i e d 
Mr. Walker's [body] as Mr. Walker" when B y r d a r r i v e d a t the 
scene. (R. 537.) 
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a comparison of photographs taken of Walker's body a t the 

scene w i t h photographs taken of Walker's body j u s t b e f o r e the 

autopsy i n d i c a t e s t h a t the body was i n s u b s t a n t i a l l y the same 

c o n d i t i o n a t the end of the c h a i n as i t was a t the b e g i n n i n g . 

Based on these f a c t s , t h i s C ourt h o l d s t h a t the S t a t e 

p r e s e n t e d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h a c h a i n of c u s t o d y 

f o r Walker's body. T h e r e f o r e , W i l s o n i s not e n t i t l e d t o any 

r e l i e f on t h i s i s s u e . 

V I . 

W i l s o n next argues t h a t the S t a t e engaged i n i l l e g a l 

m isconduct when i t made i n f l a m m a t o r y remarks d u r i n g c l o s i n g 

arguments. T h i s Court has e x p l a i n e d : 

"The f o l l o w i n g s t a n d a r d of r e v i e w i s used when 
r e v i e w i n g c l a i m s of improper p r o s e c u t o r i a l argument: 

'"'The r e l e v a n t q u e s t i o n i s whether the 
p r o s e c u t o r ' s comments "so i n f e c t e d the 
t r i a l w i t h u n f a i r n e s s as t o make the 
r e s u l t i n g c o n v i c t i o n a d e n i a l of due 
p r o c e s s . " ' Darden v. Wainwright, 477 U.S. 
168, 181, 106 S. Ct. 2464, 2471, 91 L. Ed. 
2d 144 (1986), q u o t i n g D o n n e l l y v.  
D e C h r i s t o f o r o , 416 U.S. 637, 94 S. Ct. 
1868, 40 L. Ed. 2d 431 (1974). Comments 
made by the p r o s e c u t o r must be e v a l u a t e d i n 
the c o n t e x t of the whole t r i a l . Duren  
S t a t e , 590 So. 2d 360, 364 ( A l a . Cr. App 
1990), a f f ' d , 590 So 2d 369 /Ala 1991) 

v. 

So. 2d 369 ( A l a . 1991), 
c e r t . d e n i e d , 503 U.S. 974, 112 S. Ct. 
1594, 118 L. Ed. 2d 310 (1992).'" 
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"Bonner v. S t a t e , 921 So. 2d 469, 473 ( A l a . Crim. 
App. 2005), q u o t i n g Simmons v. S t a t e , 797 So. 2d 
1134, 1162 ( A l a . Crim. App. 1999)." 

Brown v. S t a t e , 11 So. 3d 866, 907 ( A l a . Crim. App. 2007). 

With these p r i n c i p l e s i n mind, t h i s Court t u r n s t o W i l s o n ' s 

arguments. 

A. 

W i l s o n argues t h a t the p r o s e c u t o r made comments f o r the 

purpose of a r o u s i n g the j u r o r s ' p e r s o n a l h o s t i l i t y toward and 

f e a r of W i l s o n . Because W i l s o n d i d not o b j e c t t o these 

a l l e g e d i n s t a n c e s of misconduct, t h i s c l a i m w i l l be r e v i e w e d 

f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

F i r s t , d u r i n g opening arguments, the p r o s e c u t o r 

r e f e r e n c e d W i l s o n r e t u r n i n g t o Walker's house w i t h C o r l e y 

because she wanted t o see Walker's body and r e f e r e n c e d W i l s o n 

j o k i n g w i t h h i s a c c o m p l i c e s about f a i l i n g t o s t e a l the keys t o 

Walker's van. W i l s o n a s s e r t s t h a t those statements 

i n c o r p o r a t e d i n a d m i s s i b l e p r i o r - b a d - a c t s and c h a r a c t e r 

e v i d e n c e . 

As w i l l be d i s c u s s e d i n P a r t X I I of t h i s o p i n i o n , the 

statements c i t e d by W i l s o n do not c o n s t i t u t e " o t h e r c r i m e s , 

wrongs, or a c t s " p r o h i b i t e d by Rule 404(b), A l a . R. E v i d . The 
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statements t o which W i l s o n now o b j e c t s were based on h i s 

statement t o p o l i c e and c o n s t i t u t e d e v i d e n c e of the crime f o r 

which he was b e i n g t r i e d . T h e r e f o r e , the statements a t i s s u e 

were not i n s t a n c e s of p r o s e c u t o r i a l misconduct and d i d not 

"'so i n f e c t [ ] the t r i a l w i t h u n f a i r n e s s as t o make the 

r e s u l t i n g c o n v i c t i o n a d e n i a l of due p r o c e s s . ' " Darden, 477 

U.S. a t 181, q u o t i n g D o n n e l l y , 416 U.S. a t 643. 

Second, d u r i n g c l o s i n g arguments, the p r o s e c u t o r r e f e r r e d 

t o W i l s o n as a "coward," "death and d e s t r u c t i o n , " and a " c o l d , 

c a l c u l a t e d , depraved, e v i l , w i c k e d p e r s o n . " (R. 607, 612, 

613.) W i l s o n argues t h a t the statements c o n s t i t u t e d 

p r o s e c u t o r i a l misconduct because they were i n f l a m m a t o r y and 

c o n s t i t u t e d o u t r i g h t c h a r a c t e r a s s a u l t s . 

" T h i s Court has r e p e a t e d l y h e l d t h a t the p r o s e c u t o r 
may r e f e r t o an accused i n u n f a v o r a b l e terms, so 
l o n g as the ev i d e n c e w a r r a n t s the use of such terms. 
E.g., N i c k s v. S t a t e , 521 So. 2d 1018, 1022-23 ( A l a . 
Cr. App. 1987), a f f i r m e d , 521 So. 2d 1035 ( A l a . ) , 
c e r t . d e n i e d , 487 U.S. 1241, 108 S. Ct. 2916, 101 L. 
Ed. 2d 948 (1988); Barbee v. S t a t e , 395 So. 2d 1128, 
1134-35 ( A l a . Cr. App. 1981), and cases c i t e d 
t h e r e i n . See a l s o S t a t e v. Wilson-Bey, 21 Conn. 
App. 162, 572 A.2d 372, c e r t . d e n i e d , 215 Conn. 806, 
576 A.2d 537 (1990) ( c h a r a c t e r i z a t i o n of accused as 
' p e d d l i n g death' borne out by the e v i d e n c e ) ; S t a t e  
v. W i l e s , 59 Ohio S t . 3 d 71, 571 N.E.2d 97, 117 
(1991) ( r e f e r e n c e t o the accused as an 'ogre,' a 
'man-eating monster,' a 'hideous b r u t i s h p e r s o n , ' 
and an 'animal' were s u p p o r t e d by the e v i d e n c e ) . 
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While we do not condone the remarks, the 
c h a r a c t e r i z a t i o n of the a p p e l l a n t as 'death' and 
'death and d e s t r u c t i o n ' were amply s u p p o r t e d by the 
e v i d e n c e . " 

McNair v. S t a t e , 653 So. 2d 320, 341 ( A l a . Crim. App. 1992). 

F u r t h e r , 

" 'Questions of the p r o p r i e t y of argument of 
c o u n s e l are l a r g e l y w i t h i n the t r i a l c o u r t ' s 
d i s c r e t i o n , McCullough v. S t a t e , 357 So. 2d 397, 399 
( A l a . Cr. App. 1978), and t h a t c o u r t i s g i v e n b r o a d 
d i s c r e t i o n i n d e t e r m i n i n g what i s p e r m i s s i b l e 
argument. Hurst v. S t a t e , 397 So. 2d 203, 208 ( A l a . 
Cr. App.), c e r t . d e n i e d , 397 So. 2d 208 ( A l a . 1981). 
Moreover, t h i s C ourt has s t a t e d t h a t i t w i l l not 
r e v e r s e u n l e s s t h e r e has been an abuse of t h a t 
d i s c r e t i o n . M i l l e r v. S t a t e , 431 So. 2d 586, 591 
( A l a . Cr. App. 1983).'" 

P i e r c e v. S t a t e , 576 So. 2d 236, 249 ( A l a . Crim. App. 1990) 

( q u o t i n g Bankhead v. S t a t e , 585 So. 2d 97, 105 ( A l a . Crim. 

App. 1989)). 

Here, the e v i d e n c e i n d i c a t e d t h a t W i l s o n a t t a c k e d Walker, 

a f r a i l , 6 4 - y e a r - o l d man s u f f e r i n g from canc e r , from b e h i n d 

w i t h a b a s e b a l l b a t . F u r t h e r , Dr. E n s t i c e gave a c o n s e r v a t i v e 

e s t i m a t e of 114 c o n t u s i o n s and a b r a s i o n s on Walker's body, 32 

of which were on h i s head. W i l s o n a l s o used a computer-mouse 

c o r d and, when the computer-mouse c o r d snapped, an e x t e n s i o n 

c o r d t o s t r a n g l e Walker. 
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While t h i s C ourt has viewed w i t h d i s f a v o r s i m i l a r uses of 

the language l i k e t h a t used by the p r o s e c u t o r here, i t has 

a l s o c o n s i s t e n t l y h e l d t h a t when such language i s s u p p o r t e d by 

the e v i d e n c e , i t does not r i s e t o the l e v e l of r e v e r s i b l e 

e r r o r . Because the p r o s e c u t o r ' s c h a r a c t e r i z a t i o n s of W i l s o n 

were s u p p o r t e d by the r e c o r d , the c i r c u i t c o u r t d i d not abuse 

i t s d i s c r e t i o n , much l e s s commit p l a i n e r r o r , i n a l l o w i n g the 

p r o s e c u t o r ' s c h a r a c t e r i z a t i o n s of W i l s o n . 

T h i r d , d u r i n g c l o s i n g arguments, the p r o s e c u t o r 

b r a n d i s h e d a b a s e b a l l b a t , swung the b a s e b a l l b a t , and asked 

the j u r y how l o n g i t would take t o swing i t 114 t i m e s . 1 3 

W i l s o n argues t h a t the p r o s e c u t o r ' s d e m o n s t r a t i o n was a 

" t h e a t r i c a l t i r a d e . " (Wilson's b r i e f , a t 41-42.) 

1 3 I n a f o o t n o t e , W i l s o n appears t o r a i s e an argument t h a t 
i t was e r r o r t o a l l o w the S t a t e t o suggest t h a t W i l s o n h i t 
Walker 114 t i m e s . W i l s o n argues t h a t the evi d e n c e d i d not 
supp o r t such a s u g g e s t i o n because, when asked i f Walker's 
i n j u r i e s were s u s t a i n e d s e p a r a t e l y , Dr. E n s t i c e s t a t e d t h a t 
"some c o u l d have o c c u r r e d a t the same t i m e . " (R. 498.) 

Both the S t a t e and the defense have the r i g h t t o argue 
e v e r y l e g i t i m a t e i n f e r e n c e from the e v i d e n c e . Broadnax v.  
S t a t e , 825 So. 2d 134, 179 ( A l a . Crim. App. 2000). Dr. 
E n s t i c e ' s statement was not d e f i n i t i v e , but r a t h e r a l l o w e d f o r 
the p o s s i b i l i t y t h a t some i n j u r i e s c o u l d have o c c u r r e d a t the 
same time. Moreover, a c c o r d i n g t o Dr. E n s t i c e , her e s t i m a t e 
of 114 c o n t u s i o n s and a b r a s i o n s was c o n s e r v a t i v e . (R. 497.) 
Thus, the S t a t e ' s i n f e r e n c e was a l e g i t i m a t e one. To the 
e x t e n t W i l s o n r a i s e s t h i s argument, i t i s w i t h o u t m e r i t . 
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"There i s no r u l e of law which l i m i t s c o u n s e l i n 
debate t o mere a r t i c u l a t i o n . Argument by means of 
i l l u s t r a t i o n , such as e x h i b i t i n g t o the j u r y models, 
t o o l s , weapons, implements, and the l i k e , i s a 
m a t t e r of e v e r y day p r a c t i c e , and the abuse of the 
u t i l i z a t i o n of such i l l u s t r a t i o n i s a m a t ter f o r the 
t r i a l c o u r t ' s d i s c r e t i o n , not t o be i n t e r f e r e d w i t h 
u n l e s s t h e r e has been an abuse of d i s c r e t i o n . 
A c c o r d i n g l y , i t has been r e c o g n i z e d t h a t an a t t o r n e y 
may employ d e m o n s t r a t i o n s d u r i n g h i s or her argument 
i f t hey are r e a s o n a b l y s u s t a i n e d by the e v i d e n c e , 
and i n a number of cases a d e m o n s t r a t i o n by c o u n s e l 
d u r i n g c l o s i n g argument has been h e l d p r o p e r . " 

Jacob S t e i n , S t e i n C l o s i n g Arguments § 1:68 (2011-2012 ed.) 

( f o o t n o t e s o m i t t e d ) . "Demonstrations and experiments are 

p e r m i t t e d or p r o h i b i t e d i n the t r i a l c o u r t ' s d i s c r e t i o n . " 

Gobble v. S t a t e , [Ms. CR-05-0225, Feb. 5, 2010] So. 3d 

, ( A l a . Crim. App. 2010) ( q u o t i n g W i l l i a m A. Schroeder 

and Jerome A. Hoffman, Alabama Evidence § 12:25 (3d ed. 2006) 

( f o o t n o t e s o m i t t e d ) ) . 

I t was u n d i s p u t e d t h a t W i l s o n a t t a c k e d Walker w i t h a 

b a s e b a l l b a t , and t h e r e was t e s t i m o n y from Dr. E n s t i c e t h a t 

Walker s u s t a i n e d a t l e a s t 114 c o n t u s i o n s and a b r a s i o n s . Thus, 

the r e c o r d c o n t a i n s s u f f i c i e n t e v i d e n c e t o s u s t a i n the 

p r o s e c u t o r ' s d e m o n s t r a t i o n d u r i n g c l o s i n g arguments. 

For the f o r e g o i n g reasons, W i l s o n has not met h i s burden 

to show t h a t the p r o s e c u t o r ' s comments "so i n f e c t e d the t r i a l 

67 



CR-07-0684 

w i t h u n f a i r n e s s as t o make the r e s u l t i n g c o n v i c t i o n a d e n i a l 

of due p r o c e s s " or r e s u l t e d i n p l a i n e r r o r . Brown, 11 So. 3d 

at 907 ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) ; Rule 45A, A l a . R. 

App. P. T h e r e f o r e , W i l s o n i s not e n t i t l e d t o any r e l i e f on 

these i s s u e s . 

B. 

W i l s o n a l s o argues t h a t the p r o s e c u t o r made improper 

appeals t o the j u r o r s ' sympathies toward Walker. 

S p e c i f i c a l l y , W i l s o n c i t e s i n s t a n c e s when the S t a t e asked the 

j u r o r s t o imagine how Walker f e l t d u r i n g the a t t a c k . (R. 614¬

16, 624.) W i l s o n argues t h a t the S t a t e ' s most extreme 

argument was: 

"And Dewey would have been a b l e i f he were a l i v e t o 
get on t h i s w i t n e s s s t a n d and say, t h a t ' s the man 
t h a t came i n and robbed and b u r g l a r i z e d my own home, 
but I can't get up here and speak t o you, good 
p e o p l e , because he s p l a t t e r e d me a l l the way t o 
e t e r n i t y and back and t o r t u r e d me and beat me and 
s t r u c k me and ran around, as I l a i d on the ground, 
I was i n my house -- why are you d o i n g t h i s ? Q u i t 
h i t t i n g me. Leave me a l o n e . I am e l d e r l y . What do 
you want from me?" 

(R. 607-08.) 

I n i t i a l l y , W i l s o n d i d not p r e s e r v e t h i s i s s u e f o r 

a p p e l l a t e r e v i e w . A l t h o u g h W i l s o n d i d o b j e c t t o some of the 

statements a t i s s u e , he d i d not do so on the ground t h a t the 
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S t a t e was making improper appeals t o the j u r o r s ' sympathies. 

(R. 608, 614-16.) The statement of s p e c i f i c grounds of 

o b j e c t i o n waives a l l grounds not s p e c i f i e d . C l i c k v. S t a t e , 

695 So. 2d 209, 224 ( A l a . Crim. App. 1996). T h e r e f o r e , t h i s 

i s s u e w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, A l a . 

R. App. P. 

F u r t h e r , t h i s C ourt has c o n s i s t e n t l y h e l d t h a t a p peals t o 

j u r o r s , a s k i n g them t o imagine how a v i c t i m f e l t , do not r i s e 

t o the l e v e l of p l a i n e r r o r so l o n g as those appeals are based 

on the e v i d e n c e . See Bush v. S t a t e , 695 So. 2d 70, 135-36 

( A l a . Crim. App. 1995); D a n i e l s v. S t a t e , 650 So. 2d 544, 560¬

61 ( A l a . Crim. App. 1994); McNair v. S t a t e , 653 So. 2d 320, 

333-35 ( A l a . Crim. App. 1992). Here, the p r o s e c u t o r ' s 

statement r e g a r d i n g what Walker might say i s based on e v i d e n c e 

e s t a b l i s h i n g t h a t W i l s o n a t t a c k e d Walker and t o r t u r e d him i n 

an attempt t o f o r c e Walker i n t o r e l i n q u i s h i n g h i s p r o p e r t y . 

See P a r t V I I of t h i s o p i n i o n , see McCray v. S t a t e , [Ms. CR-

06-0360, Dec. 17, 2010] So. 3d , ( A l a . Crim. App. 

2010) ( h o l d i n g t h a t no e r r o r o c c u r r e d by the p r o s e c u t o r ' s 

r e l a y i n g t o the j u r y what the v i c t i m might say when the 

statements c o n t a i n e d t h e r e i n are based on the e v i d e n c e 
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p r e s e n t e d a t t r i a l ) . Because the statements a t i s s u e were 

based on the e v i d e n c e , the statements d i d not c o n s t i t u t e p l a i n 

e r r o r . A c c o r d i n g l y , t h i s i s s u e does not e n t i t l e W i l s o n t o any 

r e l i e f . 

V I I . 

W i l s o n next argues t h a t the p r o s e c u t o r i m p r o p e r l y 

i n t e r j e c t e d p e n a l t y - p h a s e c o n s i d e r a t i o n s d u r i n g h i s g u i l t -

phase c l o s i n g argument. S p e c i f i c a l l y , W i l s o n argues t h a t the 

p r o s e c u t o r i m p r o p e r l y argued t o the j u r y t h a t W i l s o n t o r t u r e d 

Walker and caused him a g r e a t d e a l of p a i n b e f o r e Walker d i e d . 

A c c o r d i n g t o W i l s o n , v i c t i m - i m p a c t e v i d e n c e i n the form of the 

l e v e l of p a i n Walker s u f f e r e d d u r i n g the murder was i r r e l e v a n t 

i n the g u i l t phase of the t r i a l . W i l s o n a l s o argues t h a t the 

p r o s e c u t o r i m p r o p e r l y i n f o r m e d the j u r y d u r i n g the g u i l t phase 

t h a t t h i s was a d e a t h - p e n a l t y case. 

To the e x t e n t W i l s o n argues t h a t the p r o s e c u t o r 

i m p r o p e r l y i n j e c t e d i n t o the g u i l t phase of the t r i a l i s s u e s 

r e l a t i n g t o the p a i n W i l s o n caused Walker, t h i s C ourt 

d i s a g r e e s . In McCray v. S t a t e , [Ms. CR-06-0360, Dec. 17, 

2010] So. 3d , ( A l a . Crim. App. 2010), t h i s Court 

r e j e c t e d the premise u n d e r l y i n g W i l s o n ' s argument -- t h a t the 
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p a i n a c a p i t a l - m u r d e r v i c t i m s u f f e r s i s i r r e l e v a n t and 

i n a d m i s s i b l e d u r i n g the g u i l t phase of a c a p i t a l - m u r d e r t r i a l . 

S p e c i f i c a l l y , t h i s C ourt h e l d t h a t " [ t ] h e p a i n and s u f f e r i n g 

of the v i c t i m i s a c i r c u m s t a n c e s u r r o u n d i n g the murder -- a 

c i r c u m s t a n c e t h a t i s r e l e v a n t and a d m i s s i b l e d u r i n g the g u i l t 

phase of a c a p i t a l t r i a l . " I d . ( c i t i n g Smith v. S t a t e , 795 

So. 2d 788, 812 ( A l a . Crim. App. 2000) (no e r r o r i n t r i a l 

c o u r t ' s q u e s t i o n i n g w i t n e s s r e g a r d i n g the number of wounds on 

the murder v i c t i m ' s body d u r i n g g u i l t phase of c a p i t a l - m u r d e r 

t r i a l d e s p i t e a p p e l l a n t ' s argument t h a t the number of wounds 

was r e l e v a n t o n l y t o the p e n a l t y - p h a s e i s s u e of whether the 

murder was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l ) ) . 

More i m p o r t a n t l y , v i c t i m - i m p a c t statements t y p i c a l l y 

" d e s c r i b e [only] the e f f e c t of the crime on the v i c t i m and h i s 

f a m i l y " and, a l t h o u g h r e l e v a n t t o the p e n a l t y - p h a s e , are 

i n a d m i s s i b l e i n the g u i l t - p h a s e . Payne v. Tennessee, 501 U.S. 

808, 821 (1991). However, statements r e l a t i n g t o the e f f e c t 

of the crime on the v i c t i m "are a d m i s s i b l e d u r i n g the g u i l t 

phase of a c r i m i n a l t r i a l ... i f the statements are r e l e v a n t 

to a m a t e r i a l i s s u e of the g u i l t phase." Ex p a r t e Crymes, 630 

So. 2d 125, 126 ( A l a . 1993) (emphasis i n o r i g i n a l ) ; see a l s o 
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Gissendanner v. S t a t e , 949 So. 2d 956, 965 ( A l a . Crim. App. 

2006) ( h o l d i n g t h a t v i c t i m - i m p a c t type e v i d e n c e i s a d m i s s i b l e 

i n the g u i l t phase i f i t i s r e l e v a n t t o g u i l t - p h a s e i s s u e s ) . 

Rule 401, A l a . R. E v i d . , p r o v i d e s t h a t " ' [ r ] e l e v a n t e v i d e n c e ' 

[ i s any] e v i d e n c e h a v i n g any tendency t o make the e x i s t e n c e of 

any f a c t t h a t i s of consequence t o the d e t e r m i n a t i o n of the 

a c t i o n more p r o b a b l e or l e s s p r o b a b l e than i t would be w i t h o u t 

the e v i d e n c e . " 

Here, the S t a t e ' s t h e o r y of the case was t h a t W i l s o n 

broke i n t o Walker's house, a t t a c k e d him, and t o r t u r e d him i n 

an attempt t o f o r c e Walker t o r e l i n q u i s h h i s p r o p e r t y . D u r i n g 

h i s g u i l t - p h a s e c l o s i n g argument, the p r o s e c u t o r reminded the 

j u r y t h a t W i l s o n was charged w i t h murder committed d u r i n g the 

course of a r o b b e r y and of a b u r g l a r y . The p r o s e c u t o r then 

argued t h a t i t had p r o v ed the f o r c e element of r o b b e r y by 

e s t a b l i s h i n g t h a t W i l s o n t o r t u r e d Walker and caused him a 

g r e a t d e a l of p a i n . 1 4 Because the p a i n W i l s o n caused Walker 

was r e l e v a n t and a d m i s s i b l e t o show the f o r c e W i l s o n used 

1 4 T h i s Court has e x p l a i n e d t h a t t o s u s t a i n a c o n v i c t i o n 
"under § 13A-5-40(a)(2) f o r c a p i t a l robbery-murder," the S t a t e 
must prove t h a t the defendant used " v i o l e n c e or i n t i m i d a t i o n " 
i n an attempt t o t a k e the v i c t i m ' s p r o p e r t y . See C o n n e l l v.  
S t a t e , 7 So. 3d 1068, 1089-90 ( A l a . Crim. App. 2008). 
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a g a i n s t Walker d u r i n g the robbery, the p r o s e c u t o r ' s argument 

d i d not c o n s t i t u t e e r r o r . 

To the e x t e n t W i l s o n argues t h a t the p r o s e c u t o r 

i m p r o p e r l y i n j e c t e d p e n a l t y - p h a s e c o n s i d e r a t i o n s i n t o the 

g u i l t phase when he i n f o r m e d the j u r y t h a t the case was a 

d e a t h - p e n a l t y case, t h i s argument does not e n t i t l e W i l s o n t o 

any r e l i e f . The comment of which W i l s o n complains reads as 

f o l l o w s : 

" I t o l d you on v o i r d i r e . Look a t the e v i d e n c e . I 
t o l d you you would l o o k a t me and say, V a l e s k a , you 
are the p r o s e c u t i o n . The burden i s beyond a 
re a s o n a b l e doubt. I t ' s the same as a s h o p l i f t i n g 
case. Come on, V a l e s k a , t h i s i s a death p e n a l t y 
case. You are a s k i n g us t o c o n v i c t him of c a p i t a l 
murder. There are two o f f e n s e s charged." 

(R. 618-19.) 

F i r s t , i t does not appear t h a t the p r o s e c u t o r ' s comment 

was an attempt t o i n j e c t p e n a l t y - p h a s e c o n s i d e r a t i o n s i n t o the 

g u i l t phase. I n s t e a d , i t appears t h a t the p r o s e c u t o r was 

a t t e m p t i n g , a l t h o u g h somewhat i n a r t f u l l y , t o e x p l a i n t h a t the 

S t a t e ' s burden i n a c a p i t a l - m u r d e r case i s the same as i n any 

c r i m i n a l case -- beyond a r e a s o n a b l e doubt. T h i s Court f i n d s 

no e r r o r i n the p r o s e c u t o r ' s e x p l a i n i n g the S t a t e ' s burden of 

p r o o f . 
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Moreover, even i f t h i s comment were improper, t h i s C ourt 

would not f i n d r e v e r s i b l e e r r o r . T h i s Court has e x p l a i n e d : 

"' I n j u d g i n g a p r o s e c u t o r ' s c l o s i n g argument, the 
s t a n d a r d i s whether the argument "so i n f e c t e d the 
t r i a l w i t h u n f a i r n e s s as t o make the r e s u l t i n g 
c o n v i c t i o n a d e n i a l of due p r o c e s s . " ' Bankhead[ v. 
S t a t e ] , 585 So. 2d [97,] 107 [ ( A l a . Crim. App. 
1989),] q u o t i n g Darden v. Wainwright, 477 U.S. 168, 
181, 106 S. Ct. 2464, 2471, 91 L. Ed.2d 144 (1986) 
( q u o t i n g D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 637, 94 
S. Ct. 1868, 40 L. Ed. 2d 431 (1974)). 'A 
p r o s e c u t o r ' s statement must be viewed i n the c o n t e x t 
of a l l of the e v i d e n c e p r e s e n t e d and i n the c o n t e x t 
of the complete c l o s i n g arguments t o the j u r y . ' 
R o b e r t s v. S t a t e , 735 So. 2d 1244, 1253 ( A l a . Crim. 
App. 1997), a f f ' d , 735 So. 2d 1270 ( A l a . ) , c e r t . 
d e n i e d , 538 U.S. 939, 120 S. Ct. 346, 145 L. Ed. 2d 
271 (1999). Moreover, 'statements of c o u n s e l i n 
argument t o the j u r y must be viewed as d e l i v e r e d i n 
the heat of debate; such statements are u s u a l l y 
v a l u e d by the j u r y a t t h e i r t r u e worth and are not 
e x p e c t e d t o become f a c t o r s i n the f o r m a t i o n of the 
v e r d i c t . ' Bankhead, 585 So. 2d a t 106. 'Questions 
of the p r o p r i e t y of argument of c o u n s e l are l a r g e l y 
w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n , McCullough v.  
S t a t e , 357 So. 2d 397, 399 ( A l a . Crim. App. 1978), 
and t h a t c o u r t i s g i v e n b r o a d d i s c r e t i o n i n 
d e t e r m i n i n g what i s p e r m i s s i b l e argument.' 
Bankhead, 585 So. 2d a t 105. We w i l l not r e v e r s e 
the judgment of the t r i a l c o u r t u n l e s s t h e r e has 
been an abuse of t h a t d i s c r e t i o n . I d . " 

Ferguson v. S t a t e , 814 So. 2d 925, 945-46 ( A l a . Crim. App. 

2000). 

Here, the p r o s e c u t o r ' s r e f e r e n c e t o W i l s o n ' s case as 

b e i n g "a death p e n a l t y case" (R. 618-19) was i s o l a t e d . 

F u r t h e r , the j u r y was w e l l aware from the o u t s e t of t h i s t r i a l 
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t h a t the S t a t e had charged W i l s o n w i t h two counts of c a p i t a l 

murder and t h a t the case might i n v o l v e the death p e n a l t y . 

More i m p o r t a n t l y , the p r o s e c u t o r was not a t t e m p t i n g t o t e l l 

the j u r y what sentence W i l s o n s h o u l d r e c e i v e ; i n s t e a d , he was 

merely r e m i n d i n g the j u r y of the type o f case the t r i a l 

i n v o l v e d . C f ^ S t a l l w o r t h v. S t a t e , 868 So. 2d 1128, 1157 

( A l a . Crim. App. 2001) ( f i n d i n g no r e v e r s i b l e e r r o r i n the 

p r o s e c u t o r ' s g u i l t - p h a s e argument t h a t the defendant " s h o u l d 

f a c e Alabama's e l e c t r i c c h a i r " ) . 

Because the p r o s e c u t o r ' s g u i l t - p h a s e statement was 

i s o l a t e d , m erely reminded the j u r y of a f a c t of which i t was 

a l r e a d y aware, and d i d not r e l a t e t o what sentence W i l s o n 

s h o u l d r e c e i v e , t h i s C ourt h o l d s t h a t the comment d i d not "so 

i n f e c t [ ] the t r i a l w i t h u n f a i r n e s s as t o make the r e s u l t i n g 

c o n v i c t i o n a d e n i a l of due p r o c e s s . " Ferguson, 814 So. 2d a t 

945. T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n t o any 

r e l i e f . 

V I I I . 

W i l s o n a l l e g e s the p r o s e c u t o r made improper comments 

d u r i n g i t s p e n a l t y - p h a s e c l o s i n g argument i n v i o l a t i o n of 

s t a t e and f e d e r a l law. 
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"'The p r o s e c u t o r ' s duty i n a c r i m i n a l 
p r o s e c u t i o n i s t o seek j u s t i c e , and a l t h o u g h the 
p r o s e c u t o r s h o u l d p r o s e c u t e w i t h v i g o r , he or she 
s h o u l d not use improper methods c a l c u l a t e d t o 
produce a w r o n g f u l c o n v i c t i o n . ' Smith v. S t a t e , 
[Ms. CR-97-1258, December 22, 2000] So. 2d , 

(A l a . Crim. App. 2000), a f f ' d i n p e r t i n e n t p a r t , 
r e v ' d on o t h e r grounds, [Ms. 1010267, March 14, 
2003] So. 2d ( A l a . 2003). 'In r e v i e w i n g 
a l l e g e d l y improper p r o s e c u t o r i a l comments, conduct, 
and q u e s t i o n i n g of w i t n e s s e s , the t a s k of t h i s C ourt 
i s t o c o n s i d e r t h e i r impact i n the c o n t e x t of the 
p a r t i c u l a r t r i a l , and not t o view the a l l e g e d l y 
improper a c t s i n the a b s t r a c t . ' Bankhead v. S t a t e , 
585 So. 2d 97, 106 ( A l a . Crim. App. 1989), remanded 
on o t h e r grounds, 585 So. 2d 112 ( A l a . 1991), a f f ' d 
on r e t u r n t o remand, 625 So. 2d 1141 ( A l a . Crim. 
App. 1992), r e v ' d on o t h e r grounds, 625 So. 2d 1146 
(A l a . 1993). ' " P r o s e c u t o r i a l misconduct i s a b a s i s 
f o r r e v e r s i n g an a p p e l l a n t ' s c o n v i c t i o n o n l y i f , i n 
the c o n t e x t of the e n t i r e t r i a l and i n l i g h t of any 
c u r a t i v e i n s t r u c t i o n , the misconduct may have 
p r e j u d i c e d the s u b s t a n t i a l r i g h t s of the accused."' 
C a r r o l l v. S t a t e , 599 So. 2d 1253, 1268 ( A l a . Crim. 
App. 1992), a f f ' d , 627 So. 2d 874 ( A l a . 1993), 
q u o t i n g U n i t e d S t a t e s v. Reed, 887 F.2d 1398, 1402 
(11th C i r . 1989). The r e l e v a n t q u e s t i o n i s whether 
the p r o s e c u t o r ' s conduct 'so i n f e c t e d the t r i a l w i t h 
u n f a i r n e s s as t o make the r e s u l t i n g c o n v i c t i o n a 
d e n i a l of due p r o c e s s . ' D o n n e l l y v. D e C h r i s t o f o r o , 
416 U.S. 637, 643 (1974)." 

Minor v. S t a t e , 914 So. 2d 372, 415 ( A l a . Crim. App. 2004). 

In a d d i t i o n : 

" ' I n j u d g i n g a p r o s e c u t o r ' s c l o s i n g argument, the 
s t a n d a r d i s whether the argument "so i n f e c t e d the 
t r i a l w i t h u n f a i r n e s s as t o make the r e s u l t i n g 
c o n v i c t i o n a d e n i a l of due p r o c e s s . " ' Bankhead[ v 
c ' 4 - - , 4-^n c o c o ̂  r m n i m r / 7 \ i - , A ̂  7\-

v. 
S t a t e ] , 585 So. 2d [97,] 107 [ ( A l a . Crim. App. 
1989),] q u o t i n g Darden v. Wainwright, 477 U.S. 168, 
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181, 106 S. Ct. 2464, 2471, 91 L. Ed.2d 144 (1986) 
( q u o t i n g D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 637, 94 
S. Ct. 1868, 40 L. Ed. 2d 431 (1974)). 'A 
p r o s e c u t o r ' s statement must be viewed i n the c o n t e x t 
of a l l of the e v i d e n c e p r e s e n t e d and i n the c o n t e x t 
of the complete c l o s i n g arguments t o the j u r y . ' 
R o b e r t s v. S t a t e , 735 So. 2d 1244, 1253 ( A l a . Crim. 
App. 1997), a f f ' d , 735 So. 2d 1270 ( A l a . ) , c e r t . 
d e n i e d , 538 U.S. 939, 120 S. Ct. 346, 145 L. Ed. 2d 
271 (1999). Moreover, 'statements of c o u n s e l i n 
argument t o the j u r y must be viewed as d e l i v e r e d i n 
the heat of debate; such statements are u s u a l l y 
v a l u e d by the j u r y a t t h e i r t r u e worth and are not 
e x p e c t e d t o become f a c t o r s i n the f o r m a t i o n of the 
v e r d i c t . ' Bankhead, 585 So. 2d a t 106. 'Questions 
of the p r o p r i e t y of argument of c o u n s e l are l a r g e l y 
w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n , McCullough v.  
S t a t e , 357 So. 2d 397, 399 ( A l a . Crim. App. 1978), 
and t h a t c o u r t i s g i v e n b r o a d d i s c r e t i o n i n 
d e t e r m i n i n g what i s p e r m i s s i b l e argument.' 
Bankhead, 585 So. 2d a t 105. We w i l l not r e v e r s e 
the judgment of the t r i a l c o u r t u n l e s s t h e r e has 
been an abuse of t h a t d i s c r e t i o n . I d . " 

Ferguson v. S t a t e , 814 So. 2d 925, 945-46 ( A l a . Crim. App. 

2000), a f f ' d , 814 So. 2d 970 ( A l a . 2001). Moreover, " ' [ t ] h i s 

c o u r t has c o n c l u d e d t h a t the f a i l u r e t o o b j e c t t o improper 

p r o s e c u t o r i a l arguments ... s h o u l d be weighed as p a r t of our 

e v a l u a t i o n of the c l a i m on the m e r i t s because of i t s 

s u g g e s t i o n t h a t the defense d i d not c o n s i d e r the comments i n 

q u e s t i o n t o be p a r t i c u l a r l y h a r m f u l . ' " K u e n z e l v. S t a t e , 577 

So. 2d 474, 489 ( A l a . Crim. App. 1990), a f f ' d , 577 So. 2d 531 

( A l a . 1991) ( q u o t i n g Johnson v. Wainwright, 778 F.2d 623, 629 

n.6 (11th C i r . 1985)). 
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With these p r i n c i p l e s i n mind, t h i s Court addresses each 

of W i l s o n ' s arguments i n t u r n . 

A. 

W i l s o n contends t h a t d u r i n g the p e n a l t y - p h a s e c l o s i n g 

arguments the p r o s e c u t o r i m p e r m i s s i b l y i n f o r m e d the j u r o r s 

t h a t they had a duty t o impose a dea t h sentence. 

S p e c i f i c a l l y , the p r o s e c u t o r s t a t e d : 

" I ask you t o go back t h e r e and go over the 
evid e n c e as the judge charges you, and come back i n 
l i k e I t o l d you on v o i r d i r e , have the courage and 
the s t r e n g t h -- come back i n here and l o o k a t him 
and say, we, the j u r y , i n t h i s case, t e l l you, 
[Judge], our d e c i s i o n on b o t h of these cases i s 
death, f o r what the crime you committed a g a i n s t the 
peace and d i g n i t y of the S t a t e of Alabama and a 64-
y e a r - o l d man " 

(R. 795.) S h o r t l y t h e r e a f t e r , the p r o s e c u t o r s t a t e d : " I t ' s 

hard . I t ' s not easy. But t h i s case c a l l s f o r death. Do 

what's r i g h t . " (R. 796.) 

W i l s o n contends these comments i m p r o p e r l y i n f o r m e d the 

j u r y i t was i t s duty t o r e t u r n a death sentence and t h a t the 

comments suggested t h a t v o t i n g f o r a death sentence was bot h 

courageous and v i r t u o u s . W i l s o n a l s o argues these comments 

" s e v e r e l y undermined the r e l i a b i l i t y of Mr. W i l s o n ' s 

s e n t e n c i n g d e t e r m i n a t i o n , and a l s o d e n i e d him due p r o c e s s i n 

v i o l a t i o n of the F i f t h , S i x t h , E i g h t [ h ] , and F o u r t e e n t h 

78 



CR-07-0684 

Amendments t o the U n i t e d S t a t e s C o n s t i t u t i o n , the Alabama 

C o n s t i t u t i o n , and Alabama law." (Wilson's b r i e f , a t 49-50.) 

W i l s o n d i d not r a i s e t hese arguments a t t r i a l ; t h e r e f o r e , t h i s 

i s s u e w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, A l a . 

R. App. P. 

When a d d r e s s i n g t h i s i s s u e p r e v i o u s l y , t h i s C ourt s t a t e d : 

"Of c o u r s e , a p r o s e c u t o r s e e k i n g a death p e n a l t y 
w i l l argue t h a t the a g g r a v a t i n g f a c t o r s outweigh the 
m i t i g a t i n g f a c t o r s and t h a t the defendant s h o u l d 
r e c e i v e the death p e n a l t y . There i s no p l a i n e r r o r 

h e r e . " 

McWhorter v. S t a t e , 781 So. 2d 257, 321 ( A l a . Crim. App. 1999) 

( q u o t i n g Smith v. S t a t e , 727 So. 2d 147, 171 ( A l a . Crim. App. 

1998)). F u r t h e r , a p r o s e c u t o r ' s statement i n d i c a t i n g t h a t 

under the law and the f a c t s of the case, the j u r y has a duty 

to recommend a death sentence i s not i m p e r m i s s i b l e because the 

comment does not urge the j u r y t o sentence the defendant t o 

death w i t h o u t r e g a r d f o r the f a c t s or law. Cf. McWhorter v.  

S t a t e , 781 So. 2d 257, 321 ( A l a . Crim. App. 1999) . R a t h e r , 

such comments urge the j u r y t o a p p l y the f a c t s t o the law and 

to impose a death sentence. I d . ; Windsor v. S t a t e , [Ms. CR-

05-1203, Aug. 26, 2011] So. 3d , ( A l a . Crim. App. 

2011) ( u p h o l d i n g p r o s e c u t o r ' s comment t h a t " [ t ] h e r i g h t t h i n g 

t o do i s sentence Harvey Lee Windsor t o d e a t h " ) . 
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Here, when the comments are rea d i n c o n t e x t , the 

p r o s e c u t o r was not u r g i n g the j u r y t o sentence W i l s o n t o death 

r e g a r d l e s s of the f a c t s or the law. I n s t e a d , the p r o s e c u t o r 

i n f o r m e d the j u r y t h a t when i t a p p l i e s the f a c t s t o the law, 

the a p p r o p r i a t e sentence i s death. He then urged the j u r y t o 

be courageous and t o do the r i g h t t h i n g , which was a p p l y the 

f a c t s t o the law and sentence W i l s o n t o death. 

Because the p r o s e c u t o r d i d not urge the j u r y t o d i s r e g a r d 

the f a c t s and the law when recommending a sentence, but 

i n s t e a d , argued t h a t a death sentence i s a p p r o p r i a t e under the 

f a c t s and the law, no e r r o r , much l e s s p l a i n e r r o r , o c c u r r e d . 

Rule 45A, A l a . R. App. P. T h e r e f o r e , W i l s o n i s not e n t i t l e d 

t o any r e l i e f on t h i s i s s u e . 

B. 

W i l s o n next a l l e g e s the p r o s e c u t o r i l l e g a l l y l e d the j u r y 

t o b e l i e v e t h a t the d i s t r i c t a t t o r n e y ' s o f f i c e made a judgment 

t h a t death was the a p p r o p r i a t e sentence. S p e c i f i c a l l y , W i l s o n 

contends the f o l l o w i n g comments by the p r o s e c u t o r c o n s t i t u t e 

r e v e r s i b l e e r r o r : 

"Dewey was a human b e i n g . Remember what Mr. Walker 
s a i d about h i s employee? He was a f r a i l man. Look 
at the p i c t u r e s . He took m e d i c a t i o n f o r p a i n . He 
worked 12 hours a day. And t h a t s i t s over t h e r e and 
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d i d t h a t t o him. And they say spare h i s l i f e ? No. 
No. No. There i s no more worse c r i m e . . . . " 

(R. 785.) A d d i t i o n a l l y , W i l s o n contends t h a t the f o l l o w i n g 

comment r i s e s t o the l e v e l of r e v e r s i b l e e r r o r : " . . . [ t ] h i s i s 

a case t h a t c a l l s f o r the death p e n a l t y . " (R. 794.) W i l s o n 

f u r t h e r argues t h a t the c i r c u i t c o u r t s h o u l d have i m m e d i a t e l y 

s t r u c k these remarks because i t i s improper f o r p r o s e c u t o r s t o 

s t a t e t h e i r p e r s o n a l o p i n i o n s d u r i n g c l o s i n g arguments. 

F i n a l l y , W i l s o n contends t h a t the S t a t e i s f o r b i d d e n from 

l e a d i n g the j u r y t o b e l i e v e the S t a t e has made a judgment t h a t 

a p a r t i c u l a r case w a r r a n t s the death p e n a l t y above o t h e r 

c a p i t a l c a s e s . In d o i n g so here, W i l s o n argues the S t a t e gave 

the j u r o r s the i m p r e s s i o n t h a t the S t a t e had a l r e a d y 

p r e d e t e r m i n e d the a p p r o p r i a t e outcome, which undermined the 

j u r y ' s independent d i s c r e t i o n . W i l s o n d i d not r a i s e these 

arguments a t t r i a l ; t h e r e f o r e , t h i s i s s u e w i l l be r e v i e w e d f o r 

p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

"'"[T]he p r o s e c u t i n g a t t o r n e y may c h a r a c t e r i z e 
the accused or h i s conduct i n language which, 
a l t h o u g h i t c o n s i s t s of i n v e c t i v e or o p p r o b r i o u s 
terms, a c c o r d s w i t h the ev i d e n c e of the case."' 
Henderson v. S t a t e , 584 So. 2d 841, 857 ( A l a . Crim. 
App. 1988) ( q u o t i n g N i c k s v. S t a t e , 521 So. 2d 1018, 
1023 ( A l a . Crim. App. 1987)). In N i c k s v. S t a t e , 
t h i s Court s t a t e d : 
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"'There i s a m u l t i t u d e of r e p o r t e d 
c a s e s c o n c e r n i n g de r o g a t o r y 
c h a r a c t e r i z a t i o n of an accused by a 
p r o s e c u t i n g a t t o r n e y i n c l o s i n g arguments. 
Examples of such cases can be found i n 
Watson v. S t a t e , 266 A l a . 41, 44, 93 So. 2d 
750, 752 (1957); Barbee v. S t a t e , 395 So. 
2d 1128, 1134 ( A l a . Cr. App. 1981); and the 
Alabama D i g e s t . The g e n e r a l r u l e p e r t a i n i n g 
t o such comments i s s e t out i n 23A C.J.S. 
C r i m i n a l Law § 1102 (1961), as f o l l o w s : 

"'"Comments by the p r o s e c u t i n g 
a t t o r n e y which r e f e r t o , and make 
u n f a v o r a b l e i n f e r e n c e s from, the 
conduct of accused i n the course 
of the t r a n s a c t i o n f o r which he 
i s on t r i a l , or h i s conduct a t 
any o t h e r time or p l a c e , or which 
r e f e r t o h i s c h a r a c t e r as shown 
by such conduct, or t o h i s 
b a c k g r o u n d , b r e e d i n g , o r 
a s s o c i a t i o n s , or t o o t h e r d e t a i l s 
of h i s p e r s o n a l h i s t o r y or 
c h a r a c t e r i s t i c s are p r o p e r , where 
the p u r p o r t e d f a c t s r e f e r r e d t o 
by c o u n s e l are s u p p o r t e d by 
competent e v i d e n c e i n the case, 
and where the i n f e r e n c e s and 
d e d u c t i o n s sought t o be made from 
such f a c t s are w i t h i n the bounds 
of p r o p e r argument. On the o t h e r 
hand, remarks or argument of the 
p r o s e c u t i n g a t t o r n e y c o n c e r n i n g 
the c h a r a c t e r or conduct of 
accused, which i s not s u p p o r t e d 
by the r e c o r d or which exceeds 
the l i m i t s of f a i r argument or 
i n f e r e n c e i s improper. 

" ' " I n a p r o p e r case, the 
p r o s e c u t i n g a t t o r n e y may 
c h a r a c t e r i z e accused or h i s 
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conduct i n language which, 
a l t h o u g h i t c o n s i s t s of i n v e c t i v e 
or o p p r o b r i o u s terms, a c c o r d s 
w i t h the e v i d e n c e i n the case, 
and, where the e v i d e n c e w a r r a n t s 
the b e l i e f t h a t accused i s 
g u i l t y , the p r o s e c u t o r may employ 
terms a p p r o p r i a t e t o the n a t u r e 
or degree of t u r p i t u d e i n v o l v e d 
i n the crime charged; but 
c h a r a c t e r i z a t i o n s not j u s t i f i e d 
by the e v i d e n c e or the charge 
which the e v i d e n c e tends t o prove 
and hence merely a b u s i v e , or 
which are couched i n i n t e m p e r a t e 
and i n f l a m m a t o r y language are 
improper.'" 

"521 So. 2d a t 1022-23 ( f o o t n o t e s o m i t t e d ) . See  
Melson v. S t a t e , 775 So. 2d 857, 889 ( A l a . Crim. 
App. 1999) ( p r o s e c u t o r r e f e r r e d t o defendant as 
' c o l d - b l o o d e d m u r d e r e r ' ) ; K i n a r d v. S t a t e , 4 95 So. 
2d 705, 711 ( A l a . Crim. App. 1986) ( p r o s e c u t o r 
r e f e r r e d t o defendant as '"an u n m i t i g a t e d l i a r and 
m u r d e r e r " ' ) . " 

A l b a r r a n v. S t a t e , [Ms. CR-07-2147, J u l y 29, 2011] So. 3d 

, ( A l a . Crim. App. 2011). 

Here, the p r o s e c u t o r ' s statement t h a t " t h e r e i s no more 

worse c r i m e " was not a statement of a p e r s o n a l o p i n i o n . 

R a t h e r , the p r o s e c u t o r was merely c h a r a c t e r i z i n g W i l s o n ' s 

c r i m e . (R. 785). The e v i d e n c e i n d i c a t e d t h a t W i l s o n s t r u c k 

Walker i n the back of the head w i t h a b a s e b a l l bat and then 

s t r a n g l e d him t o death w i t h b o t h a computer-mouse c o r d and an 

e x t e n s i o n c o r d . Based on the e v i d e n c e p r e s e n t e d a t t r i a l , 
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t h i s C ourt h o l d s t h a t the p r o s e c u t o r ' s c h a r a c t e r i z a t i o n d i d 

not r i s e t o the l e v e l of p l a i n e r r o r . Rule 45A, A l a . R. App. 

P.; A l b a r r a n , So. 3d a t . 

F u r t h e r , no e r r o r o c c u r r e d when the p r o s e c u t o r s t a t e d : 

" T h i s i s a case t h a t c a l l s f o r the death p e n a l t y . " (R. 794.) 

T h i s Court has h e l d : 

" I n our a d v e r s a r i a l system of c r i m i n a l j u s t i c e , 
a p r o s e c u t o r s e e k i n g a sentence of death may 
p r o p e r l y argue t o the j u r y t h a t a death sentence i s 
a p p r o p r i a t e . See H a l l v. S t a t e , 820 So. 2d 113, 143 
( A l a . Crim. App. 1999). On the o t h e r hand, i t i s 
i m p e r m i s s i b l e f o r a p r o s e c u t o r t o urge the j u r y t o 
i g n o r e i t s p e n a l t y - p h a s e r o l e and s i m p l y r e l y on the 
f a c t t h a t the S t a t e has a l r e a d y d e termined t h a t 
death i s the a p p r o p r i a t e sentence. See [ G u t h r i e v.  
S t a t e , 616 So. 2d 914, 931-32 ( A l a . Crim. App. 
1993),] ( h o l d i n g t h a t a p r o s e c u t o r ' s statement t h a t 
'"[w]hen I f i r s t became i n v o l v e d i n t h i s case, from 
the v e r y day, the S t a t e of Alabama, the law 
enforcement a g e n c i e s and everybody agreed t h a t t h i s 
was a death p e n a l t y case, and we s t i l l s t a n d on t h a t 
p o s i t i o n " ' i m p r o p e r l y ' [ l e d ] the j u r y t o b e l i e v e 
t h a t the whole governmental e s t a b l i s h m e n t had 
a l r e a d y d e termined t h a t the sentence s h o u l d be death 
and [ i n v i t e d ] the j u r y t o adopt the c o n c l u s i o n of 
o t h e r s , o s t e n s i b l y more q u a l i f i e d t o make the 
d e t e r m i n a t i o n , r a t h e r than d e c i d i n g on i t s own.')." 

V a n p e l t v. S t a t e , 74 So. 3d 32, 91 ( A l a . Crim. App. 2009). 

When viewed i n c o n t e x t , the p r o s e c u t o r ' s statement d i d 

not urge the j u r y t o i g n o r e i t s p e n a l t y - p h a s e r o l e and s i m p l y 

r e l y on the f a c t t h a t the S t a t e has a l r e a d y d e termined t h a t 

death was the a p p r o p r i a t e sentence i n t h i s case. I n s t e a d , the 
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p r o s e c u t o r p r o p e r l y argued t h a t , based on the f a c t s and the 

law, death was an a p p r o p r i a t e sentence i n t h i s case. 

T h e r e f o r e , W i l s o n has not met h i s burden t o e s t a b l i s h t h a t any 

e r r o r , much l e s s p l a i n e r r o r , r e s u l t e d from the p r o s e c u t o r ' s 

comment. Rule 45A, A l a . R. App. P. 

C. 

W i l s o n a l l e g e s t h a t the p r o s e c u t o r e r r o n e o u s l y i n f o r m e d 

the j u r y t h a t mercy had no p l a c e i n the s e n t e n c i n g 

d e t e r m i n a t i o n . S p e c i f i c a l l y , W i l s o n contends t h a t the 

f o l l o w i n g comment by the p r o s e c u t o r was improper: "... David 

W i l s o n who wants mercy -- I submit t o you — when they say 

m i t i g a t i n g c i r c u m s t a n c e s , a i n ' t no excuses, a j u s t i f i c a t i o n . " 

(R. 785). W i l s o n a s s e r t s t h a t t h i s statement i s 

" f u n d a m e n t a l l y opposed t o c u r r e n t death p e n a l t y j u r i s p r u d e n c e " 

p u r s u a n t t o Drake v. Kemp, 762 F. 2d 1449, 1460 (11th C i r . 

1985). (Wilson's b r i e f , a t 52.) 

"'[I]mpeachment of the evi d e n c e of a defendant and the 

mat t e r of impairment of i t s weight are p r o p e r l y m a t t e r s f o r 

argument of c o u n s e l . . . . ' " Burgess v. S t a t e , 827 So. 2d a t 162 

( A l a . Crim. App. 1998) ( q u o t i n g Mosley v. S t a t e , 241 A l a . 132, 

136, 1 So. 2d 593, 595 (1941)). " F u r t h e r , '[a] p r o s e c u t o r may 

p r e s e n t an argument t o the j u r y r e g a r d i n g the a p p r o p r i a t e 
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weight t o a f f o r d the m i t i g a t i n g f a c t o r s o f f e r e d by the 

d efendant.'" V a n p e l t , 74 So. 3d a t 90 ( q u o t i n g M a l i c o a t v.  

M u l l i n , 426 F.3d 1241, 1257 (10th C i r . 2005)). That i s , "the 

p r o s e c u t o r , as an advocate, may argue t o the j u r y t h a t i t 

s h o u l d g i v e the defendant's m i t i g a t i n g e v i d e n c e l i t t l e or no 

w e i g h t . " M i t c h e l l v. S t a t e , [Ms. CR-06-0827, Aug. 27, 2010] 

So.3d , ( A l a . Crim. App. 2010); see a l s o S t a t e v. 

S t o r e y , 40 S.W.3d 898, 910-11 (Mo. 2001) ( h o l d i n g t h a t no 

e r r o r r e s u l t e d from the p r o s e c u t o r ' s c h a r a c t e r i z a t i o n of 

m i t i g a t i o n as excuses because the " S t a t e i s not r e q u i r e d t o 

agree w i t h the defendant t h a t the e v i d e n c e o f f e r e d d u r i n g the 

p e n a l t y phase i s s u f f i c i e n t l y m i t i g a t i n g t o p r e c l u d e 

i m p o s i t i o n of the death s e n t e n c e [ , and] the S t a t e i s f r e e t o 

argue t h a t the e v i d e n c e i s not m i t i g a t i n g a t a l l " ) . 

Here, when rea d i n c o n t e x t , the p r o s e c u t o r argued t h a t 

the j u r y s h o u l d not g i v e W i l s o n ' s m i t i g a t i o n e v i d e n c e any 

weight and t h a t W i l s o n d i d not, based on the f a c t s and the 

law, deserve the j u r y ' s mercy i n s e n t e n c i n g . These comments 

are a p p r o p r i a t e i n "our a d v e r s a r i a l system of c r i m i n a l 

j u s t i c e , [where a] p r o s e c u t o r s e e k i n g a sentence of death may 

p r o p e r l y argue t o the j u r y t h a t a death sentence i s 

a p p r o p r i a t e . " V a n p e l t , 74 So. 3d a t 91. Consequently, W i l s o n 
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has not shown t h a t any e r r o r , much l e s s p l a i n e r r o r , r e s u l t e d 

from the p r o s e c u t o r ' s statement. Rule 45A., A l a . R. App. P. 

IX. 

W i l s o n next argues t h a t the p r o s e c u t o r argued f a c t s not 

i n e v i d e n c e d u r i n g h i s c l o s i n g argument i n the p e n a l t y phase. 

S p e c i f i c a l l y , W i l s o n complains of the f o l l o w i n g : 1) the 

p r o s e c u t o r ' s statement t h a t W i l s o n or an a c c o m p l i c e drank 

Walker's m i l k and ate h i s candy bar a f t e r the murder; 2) the 

p r o s e c u t o r ' s statement, "remember the p i c t u r e s on the w a l l s of 

h i s house, of h i s w i f e and h i s c h i l d r e n " ; and 3) the 

p r o s e c u t o r ' s statement " t h a t Dr. E n s t i c e had done over a 

thousand a u t o p s i e s i n murder cases, and ... she c o n c l u d e d the 

i n j u r i e s Mr. Walker s u f f e r e d were up t h e r e a t the top compared 

t o o t h e r cases she had observed." (Wilson's b r i e f , a t 53-54) 

( c i t a t i o n s and q u o t a t i o n s omitted.) The S t a t e concedes t h a t 

the p r o s e c u t o r ' s comments were not s p e c i f i c a l l y s u p p o r t e d by 

e v i d e n c e i n the r e c o r d . The S t a t e , however, argues t h a t 

W i l s o n d i d not o b j e c t t o the statements on the ground t h a t 

they were unsupported by the e v i d e n c e ; t h e r e f o r e , t h i s Court 

s h o u l d r e v i e w them f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. 

Crim. P. The S t a t e f u r t h e r argues t h a t the p r o s e c u t o r ' s 
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miss t a t e m e n t s d i d not have an adverse a f f e c t on the j u r y ' s 

d e l i b e r a t i o n s ; t h e r e f o r e , W i l s o n cannot e s t a b l i s h p l a i n e r r o r . 

Rule 45A, A l a . R. App. P. T h i s Court agrees. 

A g a i n , 

"' I n j u d g i n g a p r o s e c u t o r ' s c l o s i n g argument, 
the s t a n d a r d i s whether the argument "so i n f e c t e d 
the t r i a l w i t h u n f a i r n e s s as t o make the r e s u l t i n g 
c o n v i c t i o n a d e n i a l of due p r o c e s s . " ' Bankhead[ v.  
S t a t e ] , 585 So. 2d [97,] 107 [ ( A l a . Crim. App. 
1989),] q u o t i n g Darden v. Wainwright, 477 U.S. 168, 
181, 106 S. Ct. 2464, 2471, 91 L. Ed.2d 144 (1986) 
( q u o t i n g D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 637, 94 
S. Ct. 1868, 40 L. Ed. 2d 431 (1974)). 'A 
p r o s e c u t o r ' s statement must be viewed i n the c o n t e x t 
of a l l of the e v i d e n c e p r e s e n t e d and i n the c o n t e x t 
of the complete c l o s i n g arguments t o the j u r y . ' 
R o b e r t s v. S t a t e , 735 So. 2d 1244, 1253 ( A l a . Crim. 
App. 1997), a f f ' d , 735 So. 2d 1270 ( A l a . ) , c e r t . 
d e n i e d , 538 U.S. 939, 120 S. Ct. 346, 145 L. Ed. 2d 
271 (1999). Moreover, 'statements of c o u n s e l i n 
argument t o the j u r y must be viewed as d e l i v e r e d i n 
the heat of debate; such statements are u s u a l l y 
v a l u e d by the j u r y a t t h e i r t r u e worth and are not 
e x p e c t e d t o become f a c t o r s i n the f o r m a t i o n of the 
v e r d i c t . ' Bankhead, 585 So. 2d a t 106. 'Questions 
of the p r o p r i e t y of argument of c o u n s e l are l a r g e l y 
w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n , McCullough v.  
S t a t e , 357 So. 2d 397, 399 ( A l a . Crim. App. 1978), 
and t h a t c o u r t i s g i v e n b r o a d d i s c r e t i o n i n 
d e t e r m i n i n g what i s p e r m i s s i b l e argument.' 
Bankhead, 585 So. 2d a t 105. We w i l l not r e v e r s e 
the judgment of the t r i a l c o u r t u n l e s s t h e r e has 
been an abuse of t h a t d i s c r e t i o n . I d . " 

Ferguson v. S t a t e , 814 So. 2d 925, 945-46 ( A l a . Crim. App. 

2000), a f f ' d , 814 So. 2d 970 ( A l a . 2001). 
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Moreover, " ' " [ t ] o r i s e t o the l e v e l of p l a i n e r r o r , the 

c l a i m e d e r r o r must not o n l y s e r i o u s l y a f f e c t a defendant's 

' s u b s t a n t i a l r i g h t s , ' but i t must a l s o have an u n f a i r 

p r e j u d i c i a l impact on the j u r y ' s d e l i b e r a t i o n s . " ' " Ex p a r t e  

Brown, 11 So. 3d 933, 938 ( A l a . 2008) ( q u o t i n g Ex p a r t e  

B r y a n t , 951 So. 2d 724, 727 ( A l a . 2002), q u o t i n g i n t u r n , Hyde  

v. S t a t e , 778 So. 2d 199, 209 ( A l a . Crim. App. 1998)). Thus, 

" ' [ t ] h e p l a i n - e r r o r e x c e p t i o n t o the c o n t e m p o r a n e o u s - o b j e c t i o n 

r u l e i s t o be "used s p a r i n g l y , s o l e l y i n those c i r c u m s t a n c e s 

i n which a m i s c a r r i a g e of j u s t i c e would o t h e r w i s e r e s u l t . " ' " 

Ex p a r t e Brown, 11 So. 3d a t 938 ( q u o t i n g U n i t e d S t a t e s v.  

Young, 470 U.S. 1, 15 (1985)), q u o t i n g i n t u r n , U n i t e d S t a t e s  

v. Frady, 456 U.S. 152, 163, n. 14 (1982). F u r t h e r , " ' [ t ] h i s 

c o u r t has c o n c l u d e d t h a t the f a i l u r e t o o b j e c t t o improper 

p r o s e c u t o r i a l arguments ... s h o u l d be weighed as p a r t of our 

e v a l u a t i o n of the c l a i m on the m e r i t s because of i t s 

s u g g e s t i o n t h a t the defense d i d not c o n s i d e r the comments i n 

q u e s t i o n t o be p a r t i c u l a r l y h a r m f u l . ' " K u e n z e l v. S t a t e , 577 

So. 2d 474, 489 ( A l a . Crim. App. 1990) ( q u o t i n g Johnson v.  

Wainwright, 778 F.2d 623, 629 n.6 (11th C i r . 1985)). 
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F i r s t , W i l s o n c o r r e c t l y argues t h a t the p r o s e c u t o r 

i m p r o p e r l y t o l d the j u r y t h a t a f t e r the murder, W i l s o n or 

C o r l e y went i n t o W i l s o n ' s k i t c h e n , drank W i l s o n ' s m i l k , and 

ate W i l s o n ' s candy bar because t h a t statement i s not s u p p o r t e d 

by e v i d e n c e i n the r e c o r d . In making t h i s statement, the 

p r o s e c u t o r was a t t e m p t i n g t o show t h a t W i l s o n and h i s 

ac c o m p l i c e s were " c o l d and c a l l o u s . " (R 785.) A l t h o u g h t h e r e 

i s no evi d e n c e i n the r e c o r d i n d i c a t i n g t h a t anyone drank 

W i l s o n ' s m i l k or ate h i s candy b a r , t h e r e i s ample e v i d e n c e 

e s t a b l i s h i n g t h a t W i l s o n ' s b e h a v i o r and h i s a c c o m p l i c e s ' 

b e h a v i o r d u r i n g and a f t e r the murder were u n u s u a l , c o l d , and 

c a l l o u s . 

The e v i d e n c e p r e s e n t e d a t t r i a l e s t a b l i s h e d t h a t W i l s o n 

broke i n t o Walker's home and v i c i o u s l y a t t a c k e d him w i t h a 

b a s e b a l l b a t , a computer-mouse c o r d , and an e x t e n s i o n c o r d . 

D u r i n g the a t t a c k , Walker s u s t a i n e d : 1) m u l t i p l e f r a c t u r e s t o 

the s k u l l bones; 2) e i g h t broken r i b s ; 3) a f r a c t u r e d sternum; 

4) l i g a t u r e marks on h i s neck; and 5) a c o n t u s i o n on h i s l u n g . 

A f t e r v i c i o u s l y a t t a c k i n g Walker, W i l s o n l e f t Walker on the 

f l o o r of h i s house t o d i e . L a t e r , W i l s o n and h i s a c c o m p l i c e s 

r e t u r n e d t o Walker's house many t i m e s . D u r i n g one of those 
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t i m e s , he and C o r l e y went i n t o Walker's house because C o r l e y 

wanted t o see W i l s o n ' s body. A c c o r d i n g t o W i l s o n , C o r l e y was 

e x c i t e d by and a l i t t l e t h r i l l e d w i t h s e e i n g Walker's body. 

Based on t h i s e v i d e n c e , the j u r y must have been w e l l 

aware t h a t Walker's murder was v i c i o u s . F u r t h e r , from t h i s 

e v i d e n c e , the j u r y must have i n f e r r e d t h a t b o t h W i l s o n ' s and 

h i s a c c o m p l i c e s ' b e h a v i o r a f t e r the murder was u n u s u a l , c o l d , 

and c a l l o u s . Because t h e r e was more than s u f f i c i e n t e v i d e n c e 

from which the j u r y c o u l d have i n f e r r e d the a s p e c t of the 

crime f o r which the p r o s e c u t o r ' s improper comment was d i r e c t e d 

t o show, t h i s C ourt cannot say t h a t the p r o s e c u t o r ' s improper 

comment had an " u n f a i r p r e j u d i c i a l impact on the j u r y ' s 

d e l i b e r a t i o n s . " Ex p a r t e Brown, 11 So. 3d 933, 938 ( A l a . 

2008) ( c i t a t i o n s o m i t t e d ) . T h e r e f o r e , W i l s o n has not 

e s t a b l i s h e d p l a i n e r r o r . Rule 45A, A l a . R. App. P. 

Second, W i l s o n c o r r e c t l y argues t h a t the p r o s e c u t o r 

s h o u l d not have s a i d , "[R]emember the p i c t u r e s on the w a l l s of 

h i s house, of h i s w i f e and h i s c h i l d r e n , " because t h e r e was no 

e v i d e n c e e s t a b l i s h i n g t h a t the people i n the photographs on 

Walker's w a l l s were, i n f a c t , h i s w i f e and c h i l d r e n . However, 

v i e w i n g t h i s comment i n c o n j u n c t i o n w i t h a l l the e v i d e n c e 
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p r e s e n t e d a t t r i a l ; t h i s C ourt cannot say t h a t the comment had 

an " u n f a i r p r e j u d i c i a l impact on the j u r y ' s d e l i b e r a t i o n s . " 

Ex p a r t e Brown, 11 So. 3d a t 938 ( c i t a t i o n s o m i t t e d ) . 

I t i s i m p o r t a n t t o note t h a t the j u r y was i n f o r m e d t h a t 

Walker had had a w i f e who had passed away b e f o r e h i s murder. 

F u r t h e r , t h i s C ourt has rev i e w e d the v i d e o of the crime scene. 

D u r i n g a s m a l l p o r t i o n of t h a t v i d e o , f a m i l y - t y p e photographs 

are v i s i b l e on the w a l l s of Walker's house. The photographs 

d e p i c t , among o t h e r t h i n g s , an a d u l t woman and s m a l l c h i l d r e n . 

A l t h o u g h t h e r e was no evi d e n c e e s t a b l i s h i n g t h a t the people i n 

the photographs were Walker's w i f e and c h i l d r e n , a r e a s o n a b l e 

i n f e r e n c e from the f a c t t h a t Walker had photographs of these 

p e o p l e on h i s w a l l i s t h a t t h e y were peo p l e f o r whom Walker 

c a r e d . Thus, the f a c t t h a t he had f a m i l y - t y p e photographs of 

peopl e on h i s w a l l e s t a b l i s h e s the p o i n t the p r o s e c u t o r was 

a t t e m p t i n g t o make, i . e . , t h a t W i l s o n "was not a 'human 

i s l a n d , ' but a unique i n d i v i d u a l whose murder had i n e v i t a b l y 

had a p r o f o u n d impact on [ o t h e r s ] . " Ex p a r t e R i e b e r , 663 So. 

2d 999, 1005-06 ( A l a . 1995). 

Because the j u r y must have been w e l l aware t h a t Walker 

was not a human i s l a n d , but i n s t e a d would be mis s e d by o t h e r s , 
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t h i s Court cannot say t h a t the p r o s e c u t o r ' s improper comment 

" a v e r s e l y a f f e c t e d the outcome of the t r i a l . " McCray v. 

S t a t e , [Ms. CR-06-0360, Dec. 17, 2010] So. 3d , 

( A l a . Crim. App. 2010); See a l s o Ex p a r t e Walker, 972 So. 2d 

737, 752 ( A l a . 2007) ( r e c o g n i z i n g t h a t the a p p e l l a n t has the 

burden t o e s t a b l i s h p r e j u d i c e r e l a t i n g t o an i s s u e b e i n g 

r e v i e w e d f o r p l a i n e r r o r ) ; Thomas v. S t a t e , 824 So. 2d 1, 13 

( A l a . Crim. App. 1999) ( r e c o g n i z i n g t h a t t o r i s e t o the l e v e l 

of p l a i n e r r o r , an e r r o r must have a f f e c t e d the outcome of the 

t r i a l ) . T h e r e f o r e , W i l s o n has not e s t a b l i s h e d t h a t t he 

p r o s e c u t o r ' s comment r e s u l t e d i n p l a i n e r r o r . Rule 45A, A l a . 

R. App. P. 

F i n a l l y , W i l s o n argues t h a t the p r o s e c u t o r s h o u l d not 

have s t a t e d t h a t Dr. E n s t i c e t e s t i f i e d t h a t she had done over 

1,000 a u t o p s i e s i n murder cases and t h a t she c o n c l u d e d the 

i n j u r i e s Mr. Walker s u f f e r e d were " a t the t o p " compared t o 

o t h e r cases she had observed. (R. 765.) T h i s Court has 

compared the p r o s e c u t o r ' s statement w i t h Dr. E n s t i c e ' s 

t e s t i m o n y and agrees t h a t the p r o s e c u t o r ' s statement was not 

e n t i r e l y c o r r e c t ; however, the Court i s c o n v i n c e d t h a t the 

minor d i f f e r e n c e s i n the p r o s e c u t o r ' s statement and Dr. 
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E n s t i c e ' s t e s t i m o n y d i d not have an " u n f a i r p r e j u d i c i a l impact 

on the j u r y ' s d e l i b e r a t i o n s . " Ex p a r t e Brown, 11 So. 3d a t 

938 ( c i t a t i o n s o m i t t e d ) . For i n s t a n c e , W i l s o n c o r r e c t l y 

p o i n t s out t h a t Dr. E n s t i c e never s t a t e d t h a t she had done 

over 1,000 a u t o p s i e s i n murder c a s e s ; however, she d i d t e s t i f y 

t h a t she had done over 1,000 a u t o p s i e s w i t h o u t s p e c i f y i n g 

whether those a u t o p s i e s i n v o l v e d a murder. F u r t h e r , Dr. 

E n s t i c e never s t a t e d t h a t "the i n j u r i e s Mr. Walker s u f f e r e d 

were up t h e r e a t the top compared t o o t h e r cases she had 

observed." (Wilson b r i e f , a t 54.) However, when asked 

whether the number of i n j u r i e s Walker had r e c e i v e d was l a r g e 

or s m a l l when compared t o the number of i n j u r i e s she had seen 

d u r i n g o t h e r a u t o p s i e s , Dr. E n s t i c e t e s t i f i e d t h a t she has 

"seen s e v e r a l o t h e r cases and a c t u a l l y performed a u t o p s i e s on 

cases where t h e r e were l a r g e numbers of i n j u r i e s [ , ] [a]nd ... 

Walker c e r t a i n l y had a v e r y l a r g e number of i n j u r i e s . " (R. 

531.) Dr. E n s t i c e a l s o t e s t i f i e d t h a t many of Walker's 

i n j u r i e s would have been v e r y p a i n f u l . 

A l t h o u g h the p r o s e c u t o r ' s statement was not t o t a l l y 

c o n s i s t e n t w i t h Dr. E n s t i c e ' s t e s t i m o n y , the g i s t of h i s 

statement was c o r r e c t -- t h a t Dr. E n s t i c e was e x p e r i e n c e d and 
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Walker s u f f e r e d many p a i n f u l i n j u r i e s d u r i n g the a t t a c k . 

Because the j u r y was aware t h a t Dr. E n s t i c e was e x p e r i e n c e d 

and t h a t W i l s o n had i n f l i c t e d a v e r y l a r g e number of v e r y 

p a i n f u l i n j u r i e s on Walker, t h i s Court cannot say t h a t the 

p r o s e c u t o r ' s s l i g h t e r r o r i n r e c o u n t i n g Dr. E n s t i c e ' s 

t e s t i m o n y " a v e r s e l y a f f e c t e d the outcome of the t r i a l . " 

McCray, [Ms. CR-06-0360, Dec. 17, 2010] So. 3d a t ; See 

a l s o Ex p a r t e Walker, 972 So. 2d a t 752 ( r e c o g n i z i n g t h a t the 

a p p e l l a n t has the burden t o e s t a b l i s h p r e j u d i c e r e l a t i n g t o an 

i s s u e b e i n g r e v i e w e d f o r p l a i n e r r o r ) ; Thomas, 824 So. 2d a t 

13 ( r e c o g n i z i n g t h a t t o r i s e t o the l e v e l of p l a i n e r r o r , an 

e r r o r must have a f f e c t e d the outcome of the t r i a l ) . 

T h e r e f o r e , W i l s o n has not e s t a b l i s h e d t h a t the p r o s e c u t o r ' s 

comment r e s u l t e d i n p l a i n e r r o r . Rule 45A, A l a . R. App. P. 

X. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d i n 

p r e v e n t i n g W i l s o n ' s mother from a s k i n g the j u r y t o spare h i s 

l i f e d u r i n g the p e n a l t y phase. W i l s o n contends t h a t h i s 

mother's r e q u e s t t o the j u r y would have gone t o W i l s o n ' s 

c h a r a c t e r ; t h e r e f o r e , i t was a r e l e v a n t m i t i g a t i n g f a c t o r and 

was a d m i s s i b l e i n the p e n a l t y phase. 
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The f o l l o w i n g i s the r e l e v a n t e x c e r p t from W i l s o n ' s 

mother's t e s t i m o n y d u r i n g the p e n a l t y phase: 

Defense: "And you u n d e r s t a n d t h a t the o n l y two 
punishments t h a t he can get are l i f e 
w i t h o u t p a r o l e or the death sentence; i s 
t h a t c o r r e c t ? " 

W i t n e s s : "Yes, s i r . " 

Defense: "And I am g o i n g t o ask t h i s i n a l e a d i n g 
way. I t h i n k i t would be f a i r t o say t h a t 
you would ask the j u r y t o spare h i s l i f e ? " 

S t a t e : " O b j e c t i o n . I o b j e c t . " 

Defense: " I can ask h e r . I mean -- " 

S t a t e : " I o b j e c t , Judge." 

C o u r t : " I w i l l s u s t a i n the o b j e c t i o n . " 

Defense: " A l l r i g h t . J u s t a second. That's a l l 
I have, Your Honor." 

(R. 736-37.) 

Here, W i l s o n ' s mother was under d i r e c t e x a m i n a t i o n when 

she was asked whether she wanted the j u r y t o spare W i l s o n ' s 

l i f e . " Leading q u e s t i o n s s h o u l d not be used on the d i r e c t 

e x a m i n a t i o n of a w i t n e s s , e x c e p t when j u s t i c e r e q u i r e s t h a t 

they be a l l o w e d . " Rule 6 1 1 ( c ) , A l a . R. E v i d . The d e c i s i o n t o 

a l l o w l e a d i n g q u e s t i o n s l i e s w i t h i n the sound d i s c r e t i o n of 

the c i r c u i t c o u r t , and o n l y a f l a g r a n t v i o l a t i o n of t h a t 
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d i s c r e t i o n w i l l c r e a t e r e v e r s i b l e e r r o r . McCray v. S t a t e , 

[CR-06-0360, Dec. 17, 2010] So. 3d , ( A l a . Crim. 

App. 2010). T h i s Court h o l d s t h a t i t was not a f l a g r a n t 

v i o l a t i o n of the c i r c u i t c o u r t ' s d i s c r e t i o n t o d i s a l l o w a 

l e a d i n g q u e s t i o n d u r i n g d i r e c t e x a m i n a t i o n . 

Moreover, even i f the q u e s t i o n were not l e a d i n g , the 

c i r c u i t c o u r t c o r r e c t l y p r e v e n t e d W i l s o n ' s mother from a s k i n g 

the j u r y t o recommend a sentence of l i f e i n p r i s o n w i t h o u t the 

p o s s i b i l i t y of p a r o l e . T h i s Court has r e p e a t e d l y h e l d " t h a t 

the o p i n i o n of the f r i e n d s or r e l a t i v e s of the defendant t h a t 

the defendant s h o u l d not be s entenced t o death i s not a 

r e l e v a n t m i t i g a t i n g c i r c u m s t a n c e f o r the j u r y t o c o n s i d e r a t 

the p e n a l t y phase of a c a p i t a l case" and, t h e r e f o r e , i s not 

a d m i s s i b l e . T a y l o r v. S t a t e , 666 So. 2d 36, 51-35 ( A l a . Crim. 

App. 1994) See a l s o Dotch v. S t a t e , 67 So. 3d 936, 997 ( A l a . 

Crim. App. 2010); Barber v. S t a t e , 952 So. 2d 393, 450 ( A l a . 

Crim. App. 2005). Because the o p i n i o n of f r i e n d s and f a m i l y 

r e g a r d i n g what sentence a c a p i t a l defendant s h o u l d r e c e i v e i s 

not r e l e v a n t i n the p e n a l t y phase, the c i r c u i t c o u r t d i d not 

abuse i t s d i s c r e t i o n by p r e v e n t i n g W i l s o n ' s mother from a s k i n g 

the j u r y t o sentence W i l s o n t o l i f e i n p r i s o n w i t h o u t the 
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p o s s i b i l i t y of p a r o l e . A c c o r d i n g l y , t h i s i s s u e does not 

e n t i t l e W i l s o n t o any r e l i e f . 

X I . 

W i l s o n next argues t h a t the S t a t e i m p r o p e r l y e l i c i t e d 

v i c t i m - i m p a c t e v i d e n c e d u r i n g the g u i l t phase of the t r i a l . 

S p e c i f i c a l l y , W i l s o n argues t h a t the S t a t e s h o u l d not have 

been a l l o w e d t o e l i c i t t e s t i m o n y from Jimmy Walker, Walker's 

s u p e r v i s o r , i n d i c a t i n g : 1) t h a t Walker had cance r , t h a t he had 

l o s t w e i g h t , and t h a t he was f r a i l ; 2) t h a t Walker's w i f e had 

d i e d ; 3) t h a t Walker was a r e l i a b l e employee; and 4) t h a t 

Walker made a decent s a l a r y and would have q u a l i f i e d f o r 

r e t i r e m e n t . A c c o r d i n g t o W i l s o n , t h i s t e s t i m o n y was 

i r r e l e v a n t t o the m a t e r i a l i s s u e s a t t r i a l , and s e r v e d o n l y t o 

focus the j u r o r s ' sympathies on the t r a g e d y of Mr. Walker's 

death. W i l s o n d i d not o b j e c t t o Jimmy Walker's t e s t i m o n y ; 

t h e r e f o r e , t h i s C ourt w i l l r e v i e w these c l a i m s f o r p l a i n e r r o r 

o n l y . Rule 45A, A l a . R. App. P. 

To the e x t e n t W i l s o n argues t h a t Jimmy Walker's t e s t i m o n y 

r e l a t i n g t o Walker's i l l n e s s , h i s f r a i l t y , and h i s r e l i a b i l i t y 

c o n s t i t u t e d improper v i c t i m - i m p a c t e v i d e n c e , t h i s Court 

d i s a g r e e s . As s t a t e d i n P a r t V I I of t h i s o p i n i o n , 
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" v i c t i m - i m p a c t statements t y p i c a l l y ' d e s c r i b e [only] the 

e f f e c t of the crime on the v i c t i m and h i s f a m i l y ' and, 

a l t h o u g h r e l e v a n t t o the p e n a l t y - p h a s e , are i n a d m i s s i b l e i n 

the g u i l t phase." So. 3d a t ( q u o t i n g Payne, 501 U.S. 

at 821. However, such statements "are a d m i s s i b l e d u r i n g the 

g u i l t phase of a c r i m i n a l t r i a l ... i f the statements are 

r e l e v a n t t o a m a t e r i a l i s s u e of the g u i l t phase." Ex p a r t e  

Crymes, 630 So. 2d 125, 126 ( A l a . 1993); see a l s o Gissendanner  

v. S t a t e , 949 So. 2d 956, 965 ( A l a . Crim. App. 2006) ( h o l d i n g 

t h a t v i c t i m - i m p a c t type e v i d e n c e i s a d m i s s i b l e i n the g u i l t 

phase i f i t i s r e l e v a n t t o g u i l t - p h a s e i s s u e s ) . Rule 401, 

A l a . R. E v i d . , p r o v i d e s : " ' R e l e v a n t e v i d e n c e ' [ i s any] 

e v i d e n c e h a v i n g any tendency t o make the e x i s t e n c e of any f a c t 

t h a t i s of consequence t o the d e t e r m i n a t i o n of the a c t i o n more 

p r o b a b l e or l e s s p r o b a b l e than i t would be w i t h o u t the 

e v i d e n c e . " 

Here, Jimmy Walker's t e s t i m o n y d e s c r i b i n g Walker as 

h a v i n g c a n c e r , as b e i n g f r a i l , and as b e i n g a r e l i a b l e 

employee was a d m i s s i b l e i n the g u i l t phase of the t r i a l t o 

e s t a b l i s h the e v e n t s t h a t l e d t o the d i s c o v e r y of the crime 

and the d i s c o v e r y of Walker's body. See Gissendanner, 949 So. 
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2d a t 965. Jimmy Walker t e s t i f i e d t h a t Walker had c a n c e r , 

t h a t he had l o s t w e i g h t , and t h a t he was f r a i l . He a l s o 

t e s t i f i e d t h a t Walker was a r e l i a b l e employee. A c c o r d i n g t o 

Jimmy Walker, because Walker was a r e l i a b l e employee who was 

i l l , when Walker d i d not show up f o r work, Jimmy Walker went 

t o Walker's house t w i c e t o check on him by k n o c k i n g on the 

door and l o o k i n g i n a window. Jimmy Walker s t a t e d t h a t a f t e r 

g e t t i n g no response from i n s i d e Walker's house on e i t h e r 

v i s i t , Jimmy Walker spoke w i t h Walker's n e i g h b o r , and the 

p o l i c e were t e l e p h o n e d . While Jimmy Walker was s t i l l a t 

Walker's house, the p o l i c e came, e n t e r e d Walker's house, and 

found h i s body. 

Because f a c t s e s t a b l i s h i n g t h a t Walker was s i c k , f r a i l , 

and r e l i a b l e were r e l e v a n t t o e s t a b l i s h the events t h a t l e d t o 

the d i s c o v e r y of the crime and the d i s c o v e r y of Walker's body, 

W i l s o n has not e s t a b l i s h e d any e r r o r , much l e s s p l a i n e r r o r . 

See Gissendanner, 949 So. 2d a t 965. T h e r e f o r e , W i l s o n i s not 

e n t i t l e d t o any r e l i e f on t h i s i s s u e . 

To the e x t e n t W i l s o n argues t h a t the S t a t e i m p r o p e r l y 

a d m i t t e d t e s t i m o n y e s t a b l i s h i n g t h a t Walker's w i f e had d i e d , 

t h a t he made a decent s a l a r y , and t h a t he would have q u a l i f i e d 
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f o r r e t i r e m e n t , any e r r o r was h a r m l e s s , Rule 45, A l a . R. App. 

P., and c e r t a i n l y d i d not r i s e t o the l e v e l of p l a i n e r r o r . 

Rule 45A, A l a . R. App. P. In Ex p a r t e R i e b e r , 663 So. 2d 999 

( A l a . 1995), Alabama Supreme Court addressed a s i m i l a r i s s u e 

and h e l d : 

"We agree w i t h R i e b e r t h a t Mr. C r a i g ' s t e s t i m o n y 
c o n c e r n i n g Ms. C r a i g ' s c h i l d r e n , t h e i r ages, and the 
s t a t u s of t h e i r c u s t o d y a f t e r the murder was not 
r e l e v a n t w i t h r e s p e c t t o the q u e s t i o n of h i s g u i l t 
or innocence and, t h e r e f o r e , t h a t i t was 
i n a d m i s s i b l e i n the g u i l t phase of the t r i a l . The 
o n l y i s s u e b e f o r e the j u r y d u r i n g the g u i l t phase of 
the t r i a l was whether R i e b e r had robbed and k i l l e d 
Ms. C r a i g . However, i n Ex p a r t e Crymes, 630 So. 2d 
125 ( A l a . 1993), a p l u r a l i t y of t h i s C o u r t h e l d i n 
a c a p i t a l murder case i n which the defendant was 
sentenced t o l i f e - i m p r i s o n m e n t w i t h o u t p a r o l e t h a t 
a judgment of c o n v i c t i o n can be u p h e l d i f the r e c o r d 
c o n c l u s i v e l y shows t h a t the a d m i s s i o n of the v i c t i m 
impact e v i d e n c e d u r i n g the g u i l t phase of the t r i a l 
d i d not a f f e c t the outcome of the t r i a l or o t h e r w i s e 
p r e j u d i c e a s u b s t a n t i a l r i g h t of the defendant. 
See, a l s o , G i l e s v. S t a t e , 632 So. 2d 568 ( A l a . 
Crim. App. 1992), a f f ' d , 632 So. 2d 577 ( A l a . 1993), 
c e r t . d e n i e d , [512] U.S. [1213], 114 S. Ct. 2694, 
129 L. Ed. 2d 825 (1994); Ex p a r t e P a r k e r , 610 So. 
2d 1181 ( A l a . 1992), c e r t . d e n i e d , [509] U.S. [929], 
113 S. Ct. 3053, 125 L. Ed. 2d 737 (1993); Lawhorn  
v. S t a t e , [581 So. 2d 1159 ( A l a . Crim. App. 1990), 
a f f ' d , 581 So. 2d 1179 ( A l a . 1 9 9 1 ) ] ; Hooks v. S t a t e , 
534 So. 2d 329 ( A l a . Crim. App. 1987), a f f ' d , 534 
So. 2d 371 ( A l a . 1988), c e r t . d e n i e d , 488 U.S. 1050, 
109 S. Ct. 883, 102 L. Ed. 2d 1005 (1989); and Ex  
p a r t e Whisenhant, [555 So. 2d 235 ( A l a . 1989)], 
a p p l y i n g a harmless e r r o r a n a l y s i s i n death p e n a l t y 
c a s e s . Our r e v i e w of the r e c o r d i n d i c a t e s t h a t 
R i e b e r ' s a t t o r n e y s d i d not o b j e c t t o Mr. C r a i g ' s 
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b r i e f r e f e r e n c e s t o Ms. C r a i g ' s c h i l d r e n or ask him 
any q u e s t i o n s on c r o s s - e x a m i n a t i o n . The t r i a l c o u r t 
c l e a r l y i n s t r u c t e d the j u r y t h a t i t had t o 
deter m i n e , based on a l l of the e v i d e n c e , whether 
R i e b e r had robbed and k i l l e d Ms. C r a i g . The j u r y 
was i n s t r u c t e d t h a t i t c o u l d not f i n d R i e b e r g u i l t y 
u n l e s s the p r o s e c u t o r had e s t a b l i s h e d h i s g u i l t 
beyond a r e a s o n a b l e doubt. The j u r y was a l s o 
i n s t r u c t e d not t o l e t sympathy or p r e j u d i c e a f f e c t 
i t s v e r d i c t . We c a u t i o n p r o s e c u t o r s t h a t the 
i n t r o d u c t i o n of v i c t i m impact e v i d e n c e d u r i n g the 
g u i l t phase of a c a p i t a l murder t r i a l can r e s u l t i n 
r e v e r s i b l e e r r o r i f the r e c o r d i n d i c a t e s t h a t i t 
p r o b a b l y d i s t r a c t e d the j u r y and kept i t from 
p e r f o r m i n g i t s duty of d e t e r m i n i n g the g u i l t or 
innocence of the defendant based on the a d m i s s i b l e 
e v i d e n c e and the a p p l i c a b l e law. However, a f t e r 
examining the r e c o r d i n i t s e n t i r e t y , we conclude 
t h a t the a f o r e m e n t i o n e d p o r t i o n s of Mr. C r a i g ' s 
t e s t i m o n y , a l t h o u g h they s h o u l d not have been 
p e r m i t t e d , d i d not ope r a t e t o deny R i e b e r a f a i r 
t r i a l . I t i s presumed t h a t j u r o r s do not l e a v e 
t h e i r common sense a t the courthouse door. I t would 
e l e v a t e form over substance f o r us t o h o l d , based on 
the r e c o r d b e f o r e us, t h a t R i e b e r d i d not r e c e i v e a 
f a i r t r i a l s i m p l y because the j u r o r s were t o l d what 
they p r o b a b l y had a l r e a d y s u s p e c t e d -- t h a t Ms. 
C r a i g was not a 'human i s l a n d , ' but a unique 
i n d i v i d u a l whose murder had i n e v i t a b l y had a 
pr o f o u n d impact on her c h i l d r e n , spouse, p a r e n t s , 
f r i e n d s , or dependents ( p a r a p h r a s i n g a p o r t i o n of 
J u s t i c e S o u t e r ' s o p i n i o n c o n c u r r i n g i n the judgment 
i n Payne v. Tennessee, 501 U.S. 808, 838, 111 S. Ct. 
2597, 2615, 115 L. Ed. 2d 720 (1991)). " 

663 So. 2d a t 1005-06. 

Here, t e s t i m o n y e s t a b l i s h i n g t h a t Walker's w i f e had d i e d , 

t h a t he made a decent s a l a r y , and t h a t he would have q u a l i f i e d 

f o r r e t i r e m e n t was i r r e l e v a n t t o W i l s o n ' s g u i l t . However, 
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a f t e r r e v i e w i n g the r e c o r d as a whole, t h i s C ourt h o l d s t h a t 

the t e s t i m o n y d i d not a f f e c t the outcome of the t r i a l or 

o t h e r w i s e p r e j u d i c e W i l s o n ' s s u b s t a n t i a l r i g h t s . The 

t e s t i m o n y was b r i e f and t o the p o i n t . At most, the t e s t i m o n y 

e s t a b l i s h e d t h a t Walker was not a "human i s l a n d " but i n s t e a d 

had had a f a m i l y and a j o b . I d . F u r t h e r , the t r i a l c o u r t 

p r o p e r l y i n s t r u c t e d the j u r y t h a t i t s h o u l d base i t s d e c i s i o n 

on the e v i d e n c e p r e s e n t e d d u r i n g t r i a l and s h o u l d not a l l o w 

" b i a s or sympathy or p r e j u d i c e which [ i t ] might have 

c o n c e r n i n g e i t h e r s i d e " a f f e c t t h a t d e c i s i o n . (R. 636.) For 

the f o r e g o i n g r easons, W i l s o n has not shown t h a t t h i s i s s u e 

r i s e s t o the l e v e l of p l a i n e r r o r ; t h e r e f o r e , i t does not 

e n t i t l e him t o any r e l i e f . Rule 45A, A l a . R. App. P. 

X I I . 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d the S t a t e t o i n t r o d u c e p o r t i o n s of h i s statement t h a t 

c o n t a i n e d hearsay and improper " p r i o r bad a c t s e v i d e n c e . " 

(Wilson's b r i e f , a t 59.) S p e c i f i c a l l y , W i l s o n argues t h a t the 

c i r c u i t c o u r t s h o u l d have e x c l u d e d p o r t i o n s of h i s statement 

i n which: 1) he i n d i c a t e d t h a t he a s s o c i a t e d w i t h h i s 

a c c o m p l i c e s ; 2) he s t a t e d t h a t C o r l e y wanted t o go back t o the 
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scene and t h a t she s a i d she was t h r i l l e d or e x c i t e d t o see 

Walker's body; and 3) he s t a t e d t h a t Marsh, one of h i s 

a c c o m p l i c e s , s a i d t h a t Marsh had g o t t e n r i d of some of the 

p r o p e r t y t h a t they had s t o l e n from Walker. W i l s o n d i d not 

argue t h a t these p o r t i o n s of the statement c o n s t i t u t e d 

i n a d m i s s i b l e e v i d e n c e of p r i o r bad a c t s ; t h e r e f o r e , t h a t i s s u e 

w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. 

Crim. P. 

A. 

W i l s o n argues t h a t e v i d e n c e i n d i c a t i n g t h a t he a s s o c i a t e d 

w i t h h i s a c c o m p l i c e s , t h a t he and C o r l e y r e t u r n e d t o the scene 

so she c o u l d see Walker's body, and t h a t she was t h r i l l e d by 

s e e i n g the body was improper p r i o r - b a d - a c t e v i d e n c e . T h i s 

C ourt d i s a g r e e s . 

Rule 404(b), A l a . R. E v i d . , p r o v i d e s : 

"Evidence of o t h e r c r i m e s , wrongs, or a c t s i s 
not a d m i s s i b l e t o prove the c h a r a c t e r of a p e r s o n i n 
o r d e r t o show a c t i o n i n c o n f o r m i t y t h e r e w i t h . I t 
may, however, be a d m i s s i b l e f o r o t h e r purposes, such 
as p r o o f of m o t ive, o p p o r t u n i t y , i n t e n t , 
p r e p a r a t i o n , p l a n , knowledge, i d e n t i t y , or absence 
of m i s t a k e or a c c i d e n t , p r o v i d e d t h a t upon r e q u e s t 
by the accused, the p r o s e c u t i o n i n a c r i m i n a l case 
s h a l l p r o v i d e r e a s o n a b l e n o t i c e i n advance of t r i a l , 
or d u r i n g t r i a l i f the c o u r t excuses p r e t r i a l n o t i c e 
on good cause shown, of the g e n e r a l n a t u r e of any 
such e v i d e n c e i t i n t e n d s t o i n t r o d u c e a t t r i a l . " 
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The Alabama Supreme Court "'has h e l d t h a t the e x c l u s i o n a r y 

r u l e [ c o n t a i n e d i n Rule 404(b), A l a . R. E v i d . , ] p r e v e n t s the 

S t a t e from u s i n g e v i d e n c e of a defendant's p r i o r bad a c t s t o 

prove the defendant's bad c h a r a c t e r and, t h e r e b y , p r o t e c t s the 

defendant's r i g h t t o a f a i r t r i a l . ' " Ex p a r t e B e l i s l e , 11 So. 

3d 323, 334 ( A l a . 2008) ( q u o t i n g Ex p a r t e D r i n k a r d , 777 So. 2d 

295, 302 ( A l a . 2000) (emphasis added)). However, by i t s p l a i n 

language, Rule 404(b) o p e r a t e s t o e x c l u d e o n l y e v i d e n c e of 

" o t h e r c r i m e s , wrongs, or a c t s . " Thus, Rule 404(b) does not 

r e q u i r e the c i r c u i t c o u r t t o e x c l u d e e v i d e n c e of bad a c t s t h a t 

c o n s t i t u t e a p a r t of the crime f o r which the defendant i s on 

t r i a l . 

Here, the e v i d e n c e t h a t W i l s o n argues s h o u l d have been 

e x c l u d e d under Rule 404(b) as e v i d e n c e of p r i o r bad a c t s was 

a c t u a l l y e v i d e n c e of the crime f o r which he was b e i n g t r i e d . 

Because the e v i d e n c e W i l s o n argues s h o u l d have been e x c l u d e d 

under Rule 404(b) a c t u a l l y e s t a b l i s h e d the f a c t s of the crime 

f o r which he was on t r i a l , no e r r o r , much l e s s p l a i n e r r o r , 

o c c u r r e d by i t s a d m i s s i o n . Rule 45A, A l a . R. App. P. 
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B. 

W i l s o n next argues t h a t the c i r c u i t c o u r t s h o u l d have 

e x c l u d e d the f o l l o w i n g statements W i l s o n made d u r i n g h i s 

c o n f e s s i o n : 1) t h a t C o r l e y wanted t o go t o the scene t o see 

Walker's body and she s a i d she was t h r i l l e d by or e x c i t e d by 

s e e i n g Walker's body; and 2) t h a t Marsh s a i d t h a t he had 

g o t t e n r i d of some of Walker's p r o p e r t y . A c c o r d i n g t o 

W i l s o n , these p o r t i o n s of W i l s o n ' s statement c o n s t i t u t e d 

i n a d m i s s i b l e h e a r s a y under Ru l e s 801 and 802, A l a . R. E v i d . 

I t i s w e l l s e t t l e d t h a t " [ t ] h e q u e s t i o n of a d m i s s i b i l i t y 

of e v i d e n c e i s g e n e r a l l y l e f t t o the d i s c r e t i o n of the t r i a l 

c o u r t , and the t r i a l c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n 

w i l l not be r e v e r s e d except upon a c l e a r showing of abuse of 

d i s c r e t i o n . " Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 

2000). F u r t h e r , " ' [ h ] e a r s a y ' i s a statement, o t h e r than one 

made by the d e c l a r a n t w h i l e t e s t i f y i n g a t the t r i a l or 

h e a r i n g , o f f e r e d i n evi d e n c e t o prove the t r u t h of the matter 

a s s e r t e d . " Rule 8 0 1 ( c ) , A l a . R. E v i d . "A statement o f f e r e d 

f o r a reason o t h e r than t o e s t a b l i s h the t r u t h of the matter 

a s s e r t e d t h e r e i n i s not he a r s a y . " D e a r d o r f f v. S t a t e , 6 So. 

3d 1205, 1216 ( A l a . Crim. App. 2004) ( c i t i n g Smith v. S t a t e , 
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795 So. 2d 788, 814 ( A l a . Crim. App. 2000)). Rule 802, A l a . 

R. E v i d . , p r o v i d e s t h a t "hearsay i s not a d m i s s i b l e e x c e p t as 

p r o v i d e d by these r u l e s , or by o t h e r r u l e s adopted by the 

Supreme Court of Alabama or by s t a t u t e . " However, " i f a 

hear s a y statement i s a d m i s s i b l e under an e x c e p t i o n t o Rule 

802, i t i s a d m i s s i b l e as s u b s t a n t i v e e v i d e n c e -- i . e . , 'to 

prove the t r u t h of the ma t t e r a s s e r t e d . ' " M.L.H. v. S t a t e , 

[Ms. 1101398, Dec. 2, 2011] So. 3d , ( A l a . 2011) 

(q u o t i n g Rule 8 0 1 ( c ) , A l a . R. E v i d . ) . 

To the e x t e n t W i l s o n argues t h a t the p o r t i o n of h i s 

c o n f e s s i o n i n which he s a i d t h a t Marsh t o l d him t h a t Marsh had 

g o t t e n r i d of some of Walker's p r o p e r t y was i n a d m i s s i b l e 

h earsay, t h i s C ourt d i s a g r e e s . During h i s c o n v e r s a t i o n w i t h 

I n v e s t i g a t o r s , t h e y d i s c u s s e d what happened t o Walker's 

p r o p e r t y , and the f o l l o w i n g o c c u r r e d : 

O f f i c e r : "Where i s a l l t h a t p r o p e r t y a t ? " 

W i l s o n : "Most of i t ' s t h e r e i n Matt [Marsh's,] I 
don't know what he d i d w i t h i t cause I l e f t 
h i s s t u f f a t h i s house." 

O f f i c e r : "Most of i t ' s t h e r e where?" 

"At, w e l l we l e f t i t a l l a t Matt's house 
cause he got, he put i t i n some boxes. We 
a l l was a t h i s house. I was [going to] 
take f o u r speakers and some amps but I t o l d 
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him I was l i k e naw j u s t l e a v e i t a t your 
house. So he s a i d f i n e . And then the next 
day I asked him i f he would b r i n g i t over 
t o my house and then t h a t n i g h t I t a l k e d t o 
him he was l i k e he got r i d of i t . I don't 
know where he put i t a t . He s a i d he h i d i t 
somewhere t h a t ' s a l l I know." 

O f f i c e r : "Where i s the l a p t o p ? " 

W i l s o n : " I have no c l u e -- he put i t somewhere. 
And then the next day I saw him [and] asked 
him where was, where was the TV, t h a t was 
Tuesday i t was y e s t e r d a y , I asked him where 
the TV was. He s a i d he got r i d of i t . " 

(C. 531-32.) 

Here, W i l s o n ' s statement i n d i c a t i n g t h a t Marsh had g o t t e n 

r i d of some of Walker's p r o p e r t y was not o f f e r e d t o prove the 

t r u t h of the matter a s s e r t e d , i . e . , t h a t Marsh got r i d of the 

p r o p e r t y . I n s t e a d , the statement was made t o the o f f i c e r s and 

o f f e r e d t o the j u r y t o show why W i l s o n d i d not know where the 

p r o p e r t y was l o c a t e d a t the time of h i s i n t e r v i e w . Because 

W i l s o n ' s statement was not o f f e r e d t o prove the t r u t h of the 

m a t t e r a s s e r t e d , i t was not h e a r s a y . D e a r d o r f f , 6 So. 3d a t 

1216. T h e r e f o r e , t h i s i s s u e i s w i t h o u t m e r i t . 

Next, W i l s o n argues t h a t the c i r c u i t c o u r t s h o u l d have 

e x c l u d e d as h e a r s a y the p o r t i o n of h i s statement i n which he 

e x p l a i n e d t h a t when he and C o r l e y went back t o see Walker's 

108 



CR-07-0684 

body, C o r l e y s a i d she was e x c i t e d and "got a l i t t l e t h r i l l e d 

w i t h i t . " (C. 526.) T h i s i s s u e i s l i k e w i s e w i t h o u t m e r i t . 

As s t a t e d above, "hearsay i s not a d m i s s i b l e e x c e p t as 

p r o v i d e d by these r u l e s Rule 802, A l a . R. E v i d . One 

e x c e p t i o n t o the h e a r s a y p r o h i b i t i o n i s : 

"A statement of the d e c l a r a n t ' s then e x i s t i n g 
s t a t e of mind, emotion, s e n s a t i o n , or p h y s i c a l 
c o n d i t i o n (such as i n t e n t , p l a n , m o t ive, d e s i g n , 
mental f e e l i n g , p a i n , and b o d i l y h e a t h ) , but not 
i n c l u d i n g a statement of memory or b e l i e f t o prove 
the f a c t remembered or b e l i e v e d u n l e s s i t r e l a t e s t o 
the e x e c u t i o n , r e v o c a t i o n , i d e n t i f i c a t i o n , or terms 
of d e c l a r a n t ' s w i l l . " 

Ex p a r t e Baker, 906 So. 2d 277, 283 ( A l a . 2004) ( q u o t i n g Rule 

803(3), A l a . R. E v i d . ) . Under "Rule 803(3), A l a . R. E v i d . , 

... a statement of the d e c l a r a n t ' s then e x i s t i n g s t a t e of 

mind, emotion, s e n s a t i o n , or p h y s i c a l c o n d i t i o n i s a d m i s s i b l e 

as r e l e v a n t e v i d e n c e . " M c C l a i n v. S t a t e , 26 So. 3d 491, 495 

( A l a . Crim. App. 2009) ( c i t i n g C h a r l e s W. Gamble, M c E l r o y ' s  

Alabama E v i d e n c e , 261.03(2) and (5) (5th ed. 1996)). Thus, 

"[a] statement d i r e c t l y or c i r c u m s t a n t i a l l y i n d i c a t i n g the 

e x i s t e n c e i n the d e c l a r a n t of an emotion such as l o v e , h a t r e d , 

f e a r , m a l i c e , mental p a i n or t h e i r o p p o s i t e s , i s a d m i s s i b l e 

under the p r e s e n t e x c e p t i o n . " C h a r l e s W. Gamble and Robert J . 
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Goodwin, M c E l r o y ' s Alabama E v i d e n c e , § 261.03(5) (6th ed. 

2009). 

Here, I n v e s t i g a t o r Luker and W i l s o n were d i s c u s s i n g what 

happened when W i l s o n and C o r l e y went back t o the crime scene 

to see Walker's body. D u r i n g t h a t c o n v e r s a t i o n , I n v e s t i g a t o r 

Luker asked W i l s o n i f C o r l e y c a l l e d anyone t o come and h e l p 

Walker, and W i l s o n responded: 

"She, she was, she was k i n d of I don't know what was 
her, what her, she seem l i k e she s a i d she got a 
l i t t l e t h r i l l e d w i t h i t or some something l i k e 
t h a t . She s a i d she guess she was e x c i t e d I don't 
[know] what was up w i t h h e r . " 

(C. 526.) 

C o r l e y ' s statement t h a t she was " t h r i l l e d " and " e x c i t e d " 

by s e e i n g Walker's dead body appears t o have been a statement 

of her then "then e x i s t i n g ... s t a t e of ... emotion." Rule 

803(3), A l a . R. E v i d . In r e l a y i n g C o r l e y ' s e x p r e s s i o n , W i l s o n 

was d e s c r i b i n g the events t h a t o c c u r r e d w h i l e he and C o r l e y 

were i n Walker's house. F u r t h e r , the statement " d i r e c t l y ... 

i n d i c a t [ e s ] the e x i s t e n c e i n the d e c l a r a n t of an emotion" -¬

e x c i t e m e n t . C h a r l e s W. Gamble and Robert J . Goodwin, 

M c E l r o y ' s Alabama E v i d e n c e , § 261.03(5) (6th ed. 2009). 

T h e r e f o r e , t h i s C ourt cannot say t h a t the c i r c u i t c o u r t abused 
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i t s d i s c r e t i o n by f a i l i n g t o e x c l u d e t h i s p o r t i o n of W i l s o n ' s 

c o n f e s s i o n . 

X I I I . 

W i l s o n argues t h a t the c i r c u i t c o u r t e r r e d by f a i l i n g t o 

remove f o r cause j u r o r s who, i n h i s o p i n i o n , c o u l d not be 

i m p a r t i a l . S p e c i f i c a l l y , W i l s o n argues t h a t p r o s p e c t i v e 

j u r o r s T.H., K.L., and S.W. "each e x p r e s s e d d u r i n g j u r y 

s e l e c t i o n t h a t t h e i r p e r s o n a l e x p e r i e n c e s w i t h crime and 

v i c t i m i z a t i o n would s u b s t a n t i a l l y i m p a i r t h e i r a b i l i t y t o 

judge Mr. W i l s o n ' s case o b j e c t i v e l y . " (Wilson's b r i e f , a t 

60.) Because W i l s o n d i d not c h a l l e n g e these j u r o r s f o r cause, 

t h i s C ourt r e v i e w s t h i s c l a i m f o r p l a i n e r r o r o n l y . Rule 45A, 

A l a . R. App. P. 

"'To j u s t i f y a c h a l l e n g e f o r cause, 
t h e r e must be a p r o p e r s t a t u t o r y ground or 
"'some ma t t e r which i m p o r t s a b s o l u t e b i a s 
or f a v o r , and l e a v e s n o t h i n g t o the 
d i s c r e t i o n of the t r i a l c o u r t . ' " C l a r k v.  
S t a t e , 621 So. 2d 309, 321 ( A l a . Cr. App. 
1992) ( q u o t i n g N e t t l e s v. S t a t e , 435 So. 2d 
146, 149 ( A l a . Cr. App. 1983)). T h i s Court 
has h e l d t h a t "once a j u r o r i n d i c a t e s 
i n i t i a l l y t h a t he or she i s b i a s e d or 
p r e j u d i c e d or has deep-seated i m p r e s s i o n s " 
about a case, the j u r o r s h o u l d be removed 
f o r cause. Knop v. McCain, 561 So. 2d 229, 
234 ( A l a . 1989) . The t e s t t o be a p p l i e d i n 
d e t e r m i n i n g whether a j u r o r s h o u l d be 
removed f o r cause i s whether the j u r o r can 
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e l i m i n a t e the i n f l u e n c e of h i s p r e v i o u s 
f e e l i n g s and render a v e r d i c t a c c o r d i n g t o 
the e v i d e n c e and the law. Ex p a r t e T a y l o r , 
666 So. 2d 73, 82 ( A l a . 1995). ... In 
or d e r t o j u s t i f y d i s q u a l i f i c a t i o n , a j u r o r 
"'must have more than a b i a s , or f i x e d 
o p i n i o n , as t o the g u i l t or innocence of 
the accused'"; " ' [ s ] u c h o p i n i o n must be so 
f i x e d ... t h a t i t would b i a s the v e r d i c t a 
j u r o r would be r e q u i r e d t o r e n d e r . ' " 
Oryang v. S t a t e , 642 So. 2d 979, 987 ( A l a . 
Cr. App. 1993) ( q u o t i n g S i e b e r t v. S t a t e , 
562 So. 2d 586, 595 ( A l a . Cr. App. 1989) ) . ' 

"Ex p a r t e D a v i s , 718 So. 2d 1166, 1171-72 ( A l a . 
1998), c e r t . d e n i e d , 525 U.S. 1179, 119 S. Ct. 1117, 
143 L. Ed. 2d 112 (1999)." 

Whitehead v. S t a t e , 777 So. 2d 781, 808 ( A l a . Crim. App. 

1999). W i l s o n ' s c l a i m s r e g a r d i n g the p r o s p e c t i v e j u r o r s w i l l 

be a d d r e s s e d i n d i v i d u a l l y . 

A. 

D u r i n g v o i r d i r e , T.H. s t a t e d t h a t h i s home had been 

b u r g l a r i z e d and v a n d a l i z e d s e v e r a l years e a r l i e r . When asked 

by the c i r c u i t c o u r t i f he f e l t h i s e x p e r i e n c e would a f f e c t 

him i n t h i s case, T.H. r e p l i e d , "I'm not c e r t a i n I c o u l d s e t 

i t a s i d e . " (R. 167.) The c i r c u i t c o u r t then asked T.H. i f he 

thought h i s e x p e r i e n c e would a f f e c t him w h i l e he weighed the 

ev i d e n c e . T.H. a g a i n responded t h a t he was "not c e r t a i n [he] 
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c o u l d s e t i t a s i d e . " (R. 168.) N e i t h e r the S t a t e nor defense 

asked T.H. any q u e s t i o n s . 

T.H. was c a n d i d about h i s e x p e r i e n c e as a v i c t i m , t w i c e 

s t a t i n g t h a t he was unsure i f he c o u l d s e t a s i d e h i s 

e x p e r i e n c e . Such an honest response merely i n d i c a t e d t h a t 

T.H. was u n c e r t a i n , not t h a t he had "'more than a b i a s , or 

f i x e d o p i n i o n , as t o the g u i l t or i n n o c e n c e ' " of W i l s o n , and 

t h a t h i s o p i n i o n was "'so f i x e d ... t h a t i t would b i a s the 

v e r d i c t [he] would be r e q u i r e d t o r e n d e r . ' " Oryang v. S t a t e , 

642 So. 2d 979, 987 ( A l a . Crim. App. 1993); see C l a r k v.  

S t a t e , 443 So. 2d 1287, 1289 ( A l a . Crim. App. 1983) ("A j u r o r 

who b r i n g s h i s thoughts out i n t o the open i n response t o v o i r 

d i r e q u e s t i o n s may be the one who l a t e r 'bends over backwards' 

t o be f a i r . " ) ; c f ^ W i l l i a m s v. S t a t e , 710 So. 2d 1276 ( A l a . 

Crim. App. 1996) ( t r i a l c o u r t ' s f a i l u r e t o sua sponte excuse 

a p r o s p e c t i v e j u r o r who had i n d i c a t e d t h a t she had "one f o o t 

a l r e a d y over" on a v e r d i c t of g u i l t and a sentence of death 

was not p l a i n e r r o r where the defendant a l l o w e d the 

p r o s p e c t i v e j u r o r t o remain as an a l t e r n a t e on the j u r y ) . 

T h i s Court f i n d s no p l a i n e r r o r i n the c i r c u i t c o u r t ' s f a i l u r e 

t o remove T.H. f o r cause from the j u r y v e n i r e . 
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B. 

W i l s o n next argues t h a t the c i r c u i t c o u r t s h o u l d have 

removed K.L. from the v e n i r e . K.L. t o l d the c i r c u i t c o u r t 

t h a t h i s f a t h e r had been murdered d u r i n g a r o b b e r y when K.L. 

was 15 y e a rs o l d . The f o l l o w i n g d i s c u s s i o n then took p l a c e : 

C o u r t : "How do you f e e l about t h a t ? Do you f e e l 
you c o u l d g i v e the defendant i n t h i s case 
a f a i r t r i a l ? " 

K.L.: " P r o b a b l y so. I have p r e t t y s t r o n g 
c o n v i c t i o n s , you know, a f t e r g o i n g through 

i t . " 

C o u r t : "But you f e e l you c o u l d be open-minded?" 

K.L.: "Yes, I t h i n k -- yes, I b e l i e v e so." 

Defense: " [ K . L . ] , i f the f a c t s came out t h a t t h i s 
was a b u r g l a r y and a r o b b e r y t h a t o c c u r r e d 
i n Mr. Walker's house, a l l e g e d l y committed 
by my c l i e n t , would the f a c t t h a t your 
f a t h e r had d i e d i n s i m i l a r c i r c u m s t a n c e s 
c l o u d your judgment when you took a l o o k a t 
the f a c t s and c i r c u m s t a n c e s of t h i s c a s e?" 

K.L.: " P r o b a b l y n o t . " 

Defense: "Okay. And a g a i n , I a p p r e c i a t e you s a y i n g 
p r o b a b l y n o t . " 

K.L.: " I mean, I don't t h i n k so. But, you know, 
you asked the q u e s t i o n . I want t o respond. 
I don't want t o come back on some k i n d of 
a p p e a l and say I was b i a s e d because I went 
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through the same t h i n g when I was 15 y e a rs 
o l d . " 

Defense: "Could i t a f f e c t your d e c i s i o n , what 
happened i n the p a s t ? " 

K.L.: " I don't t h i n k so." 

(R. 168-70.) 

As the r e c o r d makes c l e a r , K.L. s t a t e d t h a t he b e l i e v e d 

he c o u l d g i v e W i l s o n a f a i r t r i a l and t h a t he c o u l d remain 

open-minded. " I t i s s u f f i c i e n t i f the j u r o r can l a y a s i d e h i s 

[or her] i m p r e s s i o n or o p i n i o n and render a v e r d i c t based on 

the e v i d e n c e p r e s e n t e d i n c o u r t . " Whitehead, 777 So. 2d a t 

810 ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . W i l s o n , however, 

argues t h a t K.L.'s "p r i m a r y o b j e c t i v e i n v o i r d i r e was t o 

d i s p e l the appearance of b i a s , r a t h e r than t o be f o r t h r i g h t 

about h i s p o t e n t i a l b i a s . " (Wilson's b r i e f , a t 63.) N o t h i n g 

i n the r e c o r d s u p p o r t s W i l s o n ' s a s s e r t i o n . C onsequently, t h i s 

C o urt f i n d s no e r r o r , much l e s s p l a i n e r r o r , i n the c i r c u i t 

c o u r t ' s f a i l u r e t o remove K.L. f o r cause from the j u r y v e n i r e . 

C. 

W i l s o n next argues t h a t the c i r c u i t c o u r t s h o u l d have 

removed S.W. from the v e n i r e . S.W. s t a t e d t h a t she had been 

a v i c t i m of a b u r g l a r y and a s s a u l t and t h a t her a t t a c k e r had 
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" l e f t [her] f o r dead i n the y a r d . " (R. 156.) S.W. i n i t i a l l y 

t o l d the c i r c u i t c o u r t t h a t she was unsure i f she c o u l d g i v e 

W i l s o n a f a i r t r i a l . A f t e r defense c o u n s e l e x p l a i n e d t o S.W. 

what he e x p e c t e d the e v i d e n c e t o show, S.W. s t a t e d t h a t she 

d i d not b e l i e v e she c o u l d g i v e W i l s o n a f a i r t r i a l . 

Assuming w i t h o u t d e c i d i n g t h a t i t was e r r o r f o r the 

c i r c u i t c o u r t t o f a i l t o sua sponte remove S.W. f o r cause, 

t h a t e r r o r was harmless beyond a r e a s o n a b l e doubt. Rule 45, 

A l a . R. App. P. "[T]he Alabama Supreme C o u r t has h e l d t h a t 

the f a i l u r e t o remove a j u r o r f o r cause i s harmless when t h a t 

j u r o r i s removed by the use of a peremptory s t r i k e . Bethea v.  

S p r i n g h i l l Mem'l Hosp., 833 So. 2d 1 ( A l a . 2002)." Pace v.  

S t a t e , 904 So. 2d 331, 341 ( A l a . Crim. App. 2003) . But see Ex  

p a r t e Colby, 41 So. 3d 1, 7 ( A l a . 2009) ( h o l d i n g t h a t 

e r r o n e o u s l y d e n y ing m u l t i p l e c h a l l e n g e s f o r cause i s not 

h a r m l e s s ) . Here, W i l s o n used a peremptory s t r i k e t o remove 

p r o s p e c t i v e j u r o r S.W.; t h e r e f o r e , any e r r o r was h a r m l e s s . 

See Pace, 904 So. 2d a t 341. 

XIV. 

W i l s o n next argues t h a t " [ t ] h e p r o s e c u t o r i n e x p l i c a b l y 

r e v e a l e d t o the e n t i r e [ v e n i r e ] p a n e l the c o n f i d e n t i a l v o i r 
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d i r e responses of J u r o r s R.B. and J.W. c o n c e r n i n g t h e i r 

d i s c o m f o r t w i t h the death p e n a l t y . " (Wilson's b r i e f , a t 65) 

( c i t i n g R. 94, 102.) A c c o r d i n g t o W i l s o n , the p r o s e c u t o r ' s 

improper d i s c l o s u r e of R.B.'s and J.W.'s c o n f i d e n t i a l v o i r 

d i r e responses " s i g n a l e d t o the p a n e l t h a t , i f they s h a r e d 

p o t e n t i a l l y e m b a r r a s s i n g i n f o r m a t i o n w i t h the c o u r t , t h i s 

i n f o r m a t i o n c o u l d be a i r e d t o the e n t i r e p a n e l [ and cr e a t e d ] 

a f e a r of exposure [ t h a t ] undoubtedly i n t i m i d a t e d p o t e n t i a l 

j u r o r s i n t o b e i n g l e s s than f o r t h r i g h t . " (Wilson's b r i e f , a t 

65-66.) W i l s o n then accuses the c i r c u i t c o u r t of "d[oing] 

n o t h i n g " t o p r e v e n t the p r o s e c u t o r from s h a r i n g w i t h the 

e n t i r e v e n i r e " p o t e n t i a l l y e m b a r r a s s i n g i n f o r m a t i o n " and 

argues t h a t " [ t ] h e t r i a l c o u r t ' s f a i l u r e t o i n t e r v e n e v i o l a t e d 

[ h i s ] r i g h t t o an i m p a r t i a l j u r y . . . . " I d . W i l s o n d i d not 

r a i s e t h i s o b j e c t i o n a t t r i a l ; t h e r e f o r e , t h i s C ourt r e v i e w s 

t h i s i s s u e f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

I n i t i a l l y , t h i s C ourt notes t h a t W i l s o n ' s e n t i r e argument 

i s based on a m i s r e a d i n g of the r e c o r d . The p r o s e c u t o r d i d 

not, as W i l s o n argues, d i s c l o s e R.B.'s and J.W.'s c o n f i d e n t i a l 

v o i r d i r e r esponses. I n s t e a d , the r e c o r d r e v e a l s t h a t a t the 

b e g i n n i n g of v o i r d i r e , the c i r c u i t c o u r t asked members of the 
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v e n i r e who may have " m e d i c a l problems" or "judgment problems" 

t o come fo r w a r d . (R. 26.) A t t h a t p o i n t , R.B. and J.W. came 

for w a r d . R.B. i n f o r m e d the c o u r t t h a t he was d i a b e t i c and 

t h a t he had t o e a t e v e r y two hours. (R. 27.) He a l s o 

i n f o r m e d the c o u r t t h a t "on the moral s i d e , I don't b e l i e v e i n 

... c a p i t a l punishment." (R. 27.) The c o u r t i n f o r m e d R.B. 

t h a t i t would " s p e c i f i c a l l y ask about t h a t i n a few moments[, 

and J u r o r R.B. responded,] Okay." (R. 27.) A few moments 

l a t e r , J.W. approached the bench and i n f o r m e d the c o u r t t h a t 

she t a k e s m e d i c a t i o n t h a t makes her s l e e p y . (R. 31.) She 

a l s o i n f o r m e d the c o u r t t h a t she i s a m i n i s t e r and c o u l d not 

impose the death p e n a l t y . 

A f t e r the c i r c u i t c o u r t h e a r d p o t e n t i a l j u r o r ' s m e d i c a l 

problems, i t began q u e s t i o n i n g the v e n i r e as a whole. The 

c i r c u i t c o u r t began by a s k i n g the v e n i r e whether t h e r e were 

any members who c o u l d not recommend a sentence of l i f e i n 

p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e and whether t h e r e 

were any members who c o u l d not recommend a sentence of death. 

(R. 43.) Both R.B. and J.W. r a i s e d t h e i r hands. (R. 44.) 

The c i r c u i t c o u r t then c o n t i n u e d t o ask the j u r y g e n e r a l 

q u a l i f y i n g q u e s t i o n s . 
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Once the c i r c u i t c o u r t f i n i s h e d i t s q u e s t i o n s , i t a l l o w e d 

the p a r t i e s t o q u e s t i o n the v e n i r e . D u r i n g t h i s p e r i o d , the 

p r o s e c u t o r q u e s t i o n e d a number of p o t e n t i a l j u r o r s r e g a r d i n g 

whether th e y c o u l d recommend a sentence of death and 

s p e c i f i c a l l y asked whether t h e r e was anyone t h a t " j u s t do[es] 

[not] b e l i e v e i n the death p e n a l t y . " (R. 93-104.) While 

q u e s t i o n i n g the v e n i r e about t h e i r b e l i e f i n or o p p o s i t i o n t o 

the death p e n a l t y , the p r o s e c u t o r thanked R.B. and J.W. f o r 

t h e i r honesty and s a i d t h a t he r e s p e c t e d them f o r t h e i r 

p o s i t i o n s . S p e c i f i c a l l y , the p r o s e c u t o r t o l d R.B., " [ R . B . ] , 

I a p p r e c i a t e your honesty. You i n d i c a t e d t h a t you have a 

f i x e d o p i n i o n a g a i n s t the death p e n a l t y . I r e s p e c t you f o r 

t h a t . You came up and t o l d us. I a p p r e c i a t e your honesty." 

(R. 94.) The p r o s e c u t o r then made the f o l l o w i n g statement t o 

J.W.: "Reverend [J.W.], I a p p r e c i a t e your honesty. And your 

response was -- and you t o l d us, h o n e s t l y , I cannot [recommend 

a sentence of death] because of my r e l i g i o n . ... I r e s p e c t 

you f o r t h a t . And I a p p r e c i a t e your h o n e s t y . " (R. 102.) 

C o n t r a r y t o W i l s o n ' s a s s e r t i o n s , " [ t ] h e p r o s e c u t o r [ d i d 

not] r e v e a l [ ] t o the e n t i r e [ v e n i r e ] p a n e l the c o n f i d e n t i a l 

v o i r d i r e responses of J u r o r s R.B. and J.W. c o n c e r n i n g t h e i r 
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d i s c o m f o r t w i t h the death p e n a l t y . " (Wilson's b r i e f , a t 65.) 

R a t h e r , R.B. and J.W. v o l u n t e e r e d t h a t i n f o r m a t i o n when the  

C ourt asked the e n t i r e v e n i r e whether t h e r e was anyone who 

c o u l d not recommend a sentence of l i f e i n p r i s o n w i t h o u t the 

p o s s i b i l i t y of p a r o l e or a sentence of death. F u r t h e r , the 

p r o s e c u t o r d i d not c r e a t e a " f e a r [ ] of exposure [ t h a t ] 

u ndoubtedly i n t i m i d a t e d p o t e n t i a l j u r o r s i n t o b e i n g l e s s than 

f o r t h r i g h t . " (Wilson's b r i e f , a t 65-66.) I n s t e a d , the 

p r o s e c u t o r thanked R.B. and J.W. f o r t h e i r honesty and t o l d 

them t h a t he r e s p e c t e d them f o r t h e i r p o s i t i o n s . A c c o r d i n g l y , 

W i l s o n ' s argument i s not s u p p o r t e d by the r e c o r d . 

F u r t h e r , n o t h i n g i n the r e c o r d s u p p o r t s W i l s o n ' s b l a n k e t 

a s s e r t i o n t h a t f e a r of exposure " i n t i m i d a t e d p o t e n t i a l j u r o r s 

i n t o b e i n g l e s s than f o r t h r i g h t , " t h u s , " v i o l a t [ i n g ] [ h i s ] 

r i g h t t o an i m p a r t i a l j u r y " (Wilson's b r i e f , a t 65-66.) 

I n s t e a d , i t appears t h a t d u r i n g v o i r d i r e , p o t e n t i a l j u r o r s 

answered the p a r t i e s ' q u e s t i o n s f r e e l y . In any event, because 

W i l s o n has not d i r e c t e d t h i s C ourt t o any s u p p o r t i n the 

r e c o r d f o r h i s a s s e r t i o n t h a t p o t e n t i a l j u r o r s f e a r e d 

d i s c l o s u r e of i n f o r m a t i o n and thus were " l e s s than 

f o r t h r i g h t , " t h i s i s s u e does not e n t i t l e W i l s o n t o any r e l i e f . 
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See Burgess v. S t a t e , 723 So. 2d 742, 757 ( A l a . Crim. App. 

1997) ( h o l d i n g t h a t t h i s C ourt " w i l l not h o l d a t r i a l c o u r t i n 

e r r o r based on the bare, unsupported s p e c u l a t i o n s a s s e r t e d i n 

an a p p e l l a n t ' s b r i e f " ) ; P r e s s l e y v. S t a t e , 770 So. 2d 115, 

123 ( A l a . Crim. App. 1999) (same). 

F i n a l l y , " [ i ] n a c a p i t a l case, the conduct of the v o i r 

d i r e e x a m i n a t i o n of the j u r y v e n i r e i s a m a t t e r w i t h i n the 

d i s c r e t i o n of the t r i a l c o u r t . " T a y l o r v. S t a t e , 808 So. 2d 

1148, 1184 ( A l a . Crim. App. 2000) ( c i t i n g B e l l v. S t a t e , 475 

So. 2d 601 ( A l a . Crim. App. 1984)). L i k e w i s e , " [ a ] s a g e n e r a l 

r u l e , the d e c i s i o n whether t o v o i r d i r e p r o s p e c t i v e j u r o r s 

i n d i v i d u a l l y or c o l l e c t i v e l y i s w i t h i n the sound d i s c r e t i o n of 

the t r i a l c o u r t . " Walker v. S t a t e , 932 So. 2d 140, 156 ( A l a . 

Crim. App. 2004) ( q u o t i n g Haney v. S t a t e , 603 So. 2d 368 ( A l a . 

Crim. App. 1991), c i t i n g i n t u r n , Waldrop v. S t a t e , 462 So. 2d 

1021, 1025 ( A l a . Crim. App. 1984)). Here, W i l s o n has not 

shown the t h a t c i r c u i t c o u r t abused i t s d i s c r e t i o n , much l e s s 

committed p l a i n e r r o r , by a l l o w i n g the p r o s e c u t o r t o q u e s t i o n 

the v e n i r e as a whole r e g a r d i n g p o t e n t i a l j u r o r s ' f e e l i n g s 

about the death p e n a l t y . Rule 45A, A l a . R. App. P. 

T h e r e f o r e , W i l s o n i s not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 
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XV. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d the S t a t e t o e l i c i t t e s t i m o n y i n the g u i l t phase 

e s t a b l i s h i n g t h a t Walker f e l t p a i n w h i l e b e i n g murdered. 

S p e c i f i c a l l y , W i l s o n argues t h a t the S t a t e i m p r o p e r l y e l i c i t e d 

t e s t i m o n y from Dr. E n s t i c e showing t h a t Walker f e l t p a i n when 

h i s bones were broken and when he r e c e i v e d o t h e r i n j u r i e s 

d u r i n g the a t t a c k t h a t r e s u l t e d i n h i s death. A c c o r d i n g t o 

W i l s o n , "the p a i n Mr. Walker may have f e l t , though p o t e n t i a l l y 

r e l e v a n t i n s e n t e n c i n g , was e n t i r e l y i r r e l e v a n t t o the 

q u e s t i o n of Mr. W i l s o n ' s g u i l t y or i n n o c e n c e . " (Wilson's 

b r i e f , a t 67.) W i l s o n d i d not o b j e c t t o Dr. E n s t i c e ' s 

t e s t i m o n y a t t r i a l ; t h e r e f o r e , t h i s C ourt r e v i e w s these 

arguments f o r p l a i n e r r o r o n l y . (R. 498-99); Rule 45A, A l a . 

R. App. P. 

As d i s c u s s e d i n P a r t V I I , t h i s Court has h e l d t h a t " [ t ] h e 

p a i n and s u f f e r i n g of the v i c t i m i s a c i r c u m s t a n c e s u r r o u n d i n g 

the murder -- a c i r c u m s t a n c e t h a t i s r e l e v a n t and a d m i s s i b l e 

d u r i n g the g u i l t phase of a c a p i t a l t r i a l . " McCray v. S t a t e , 

[Ms. CR-06-0360, Dec. 17, 2010] So. 3d , ( A l a . 

Crim. App. 2010) ( c i t i n g Smith v. S t a t e , 795 So. 2d 788, 812 
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( A l a . Crim. App. 2000) (no e r r o r i n t r i a l c o u r t ' s q u e s t i o n i n g 

w i t n e s s r e g a r d i n g the number of wounds on the murder v i c t i m ' s 

body d u r i n g g u i l t phase of c a p i t a l - m u r d e r t r i a l d e s p i t e 

a p p e l l a n t ' s argument t h a t the number of wounds was r e l e v a n t 

o n l y t o the p e n a l t y - p h a s e i s s u e whether the murder was 

e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l ) ) . Furthermore, the 

S t a t e ' s t h e o r y of the case was t h a t W i l s o n broke i n t o Walker's 

house, a t t a c k e d him, and t o r t u r e d him i n an attempt t o f o r c e 

Walker t o r e l i n q u i s h h i s p r o p e r t y . Because the p a i n W i l s o n 

caused Walker was r e l e v a n t and a d m i s s i b l e t o show the f o r c e 

W i l s o n used a g a i n s t Walker d u r i n g the r o b b e r y , Dr. E n s t i c e ' s 

t e s t i m o n y r e l a t i n g t o the p a i n Walker s u f f e r e d d i d not 

c o n s t i t u t e e r r o r . 

Moreover, even i f Dr. E n s t i c e ' s t e s t i m o n y r e g a r d i n g 

Walker's p a i n were i r r e l e v a n t , any e r r o r i n i t s a d m i s s i o n was 

h a r m l e s s . I t i s w e l l s e t t l e d t h a t " ' [ t ] e s t i m o n y t h a t may be 

a p p a r e n t l y i n a d m i s s i b l e may be r e n d e r e d innocuous by 

subsequent or p r i o r l a w f u l t e s t i m o n y t o the same e f f e c t or 

from which the same f a c t s can be i n f e r r e d . ' " Gobble v. S t a t e , 

[Ms. CR-05-0225, Feb. 5, 2010] So. 3d , ( A l a . Crim. 

App. 2010) ( q u o t i n g Yeomans v. S t a t e , 641 So. 2d 1269, 1272 
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( A l a . Crim. App. 1993)). A d d r e s s i n g a s i m i l a r i s s u e i n which 

v i c t i m - i m p a c t e v i d e n c e was i m p r o p e r l y a d m i t t e d d u r i n g the 

g u i l t phase of a c a p i t a l murder t r i a l , the Alabama Supreme 

Court e x p l a i n e d : 

"We agree w i t h R i e b e r t h a t Mr. C r a i g ' s t e s t i m o n y 
c o n c e r n i n g Ms. C r a i g ' s c h i l d r e n , t h e i r ages, and the 
s t a t u s of t h e i r c ustody a f t e r the murder was not 
r e l e v a n t w i t h r e s p e c t t o the q u e s t i o n of h i s g u i l t 
or innocence and, t h e r e f o r e , t h a t i t was 
i n a d m i s s i b l e i n the g u i l t phase of the t r i a l . The 
o n l y i s s u e b e f o r e the j u r y d u r i n g the g u i l t phase of 
the t r i a l was whether R i e b e r had robbed and k i l l e d 
Ms. C r a i g . However, i n Ex p a r t e Crymes, 630 So. 2d 
125 ( A l a . 1993), a p l u r a l i t y of t h i s Court h e l d i n 
a c a p i t a l murder case i n which the defendant was 
sentenced t o l i f e - i m p r i s o n m e n t w i t h o u t p a r o l e t h a t 
a judgment of c o n v i c t i o n can be u p h e l d i f the r e c o r d 
c o n c l u s i v e l y shows t h a t the a d m i s s i o n of the v i c t i m 
impact e v i d e n c e d u r i n g the g u i l t phase of the t r i a l 
d i d not a f f e c t the outcome of the t r i a l or o t h e r w i s e 
p r e j u d i c e a s u b s t a n t i a l r i g h t of the defendant. 
See, a l s o , G i l e s v. S t a t e , 632 So. 2d 568 ( A l a . 
Crim. App. 1992), a f f ' d , 632 So. 2d 577 ( A l a . 1993), 
c e r t . d e n i e d , [512] U.S. [1213], 114 S. Ct. 2694, 
129 L. Ed. 2d 825 (1994); Ex p a r t e P a r k e r , 610 So. 
2d 1181 ( A l a . 1992), c e r t . d e n i e d , [509] U.S. [929], 
113 S. Ct. 3053, 125 L. Ed. 2d 737 (1993); Lawhorn  
v. S t a t e , [581 So. 2d 1159 ( A l a . Crim. App. 1990), 
a f f ' d , 581 So. 2d 1179 ( A l a . 1 9 9 1 ) ] ; Hooks v. S t a t e , 
534 So. 2d 329 ( A l a . Crim. App. 1987), a f f ' d , 534 
So. 2d 371 ( A l a . 1988), c e r t . d e n i e d , 488 U.S. 1050, 
109 S. Ct. 883, 102 L. Ed. 2d 1005 (1989); and Ex 
p a r t e Whisenhant, [555 So. 2d 235 ( A l a . 1989)], 
a p p l y i n g a harmless e r r o r a n a l y s i s i n death p e n a l t y 
c a s e s . Our r e v i e w of the r e c o r d i n d i c a t e s t h a t 
R i e b e r ' s a t t o r n e y s d i d not o b j e c t t o Mr. C r a i g ' s 
b r i e f r e f e r e n c e s t o Ms. C r a i g ' s c h i l d r e n or ask him 
any q u e s t i o n s on c r o s s - e x a m i n a t i o n . The t r i a l c o u r t 
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c l e a r l y i n s t r u c t e d the j u r y t h a t i t had t o 
determine, based on a l l of the e v i d e n c e , whether 
R i e b e r had robbed and k i l l e d Ms. C r a i g . The j u r y 
was i n s t r u c t e d t h a t i t c o u l d not f i n d R i e b e r g u i l t y 
u n l e s s the p r o s e c u t o r had e s t a b l i s h e d h i s g u i l t 
beyond a r e a s o n a b l e doubt. The j u r y was a l s o 
i n s t r u c t e d not t o l e t sympathy or p r e j u d i c e a f f e c t 
i t s v e r d i c t . We c a u t i o n p r o s e c u t o r s t h a t the 
i n t r o d u c t i o n of v i c t i m impact e v i d e n c e d u r i n g the 
g u i l t phase of a c a p i t a l murder t r i a l can r e s u l t i n 
r e v e r s i b l e e r r o r i f the r e c o r d i n d i c a t e s t h a t i t 
p r o b a b l y d i s t r a c t e d the j u r y and kept i t from 
p e r f o r m i n g i t s duty of d e t e r m i n i n g the g u i l t or 
innocence of the defendant based on the a d m i s s i b l e 
e v i d e n c e and the a p p l i c a b l e law. However, a f t e r 
e xamining the r e c o r d i n i t s e n t i r e t y , we c o n c l ude 
t h a t the a f o r e m e n t i o n e d p o r t i o n s of Mr. C r a i g ' s 
t e s t i m o n y , a l t h o u g h t h e y s h o u l d not have been 
p e r m i t t e d , d i d not o p e r a t e t o deny R i e b e r a f a i r 
t r i a l . I t i s presumed t h a t j u r o r s do not l e a v e 
t h e i r common sense a t the courthouse door. I t would 
e l e v a t e form over substance f o r us t o h o l d , based on 
the r e c o r d b e f o r e us, t h a t R i e b e r d i d not r e c e i v e a 
f a i r t r i a l s i m p l y because the j u r o r s were t o l d what 
they p r o b a b l y had a l r e a d y s u s p e c t e d -- t h a t Ms. 
C r a i g was not a 'human i s l a n d , ' but a unique 
i n d i v i d u a l whose murder had i n e v i t a b l y had a 
p r o f o u n d impact on her c h i l d r e n , spouse, p a r e n t s , 
f r i e n d s , or dependents ( p a r a p h r a s i n g a p o r t i o n of 
J u s t i c e S o u t e r ' s o p i n i o n c o n c u r r i n g i n the judgment 
i n Payne v. Tennessee, 501 U.S. 808, 838, 111 S. Ct. 
2597, 2615, 115 L. Ed. 2d 720 ( 1 9 9 1 ) ) . " 

Ex p a r t e R i e b e r , 663 So. 2d 999, 1005-06 ( A l a . 1995). 

Here, the S t a t e p r o p e r l y a d m i t t e d e v i d e n c e from which the 

j u r o r s must have c o n c l u d e d t h a t Walker s u f f e r e d a p a i n f u l 

death. The S t a t e ' s e v i d e n c e e s t a b l i s h e d t h a t Walker was 

beaten w i t h a b a s e b a l l b a t , s t r a n g l e d w i t h a computer-mouse 
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c o r d u n t i l t h a t c o r d snapped, and then s t r a n g l e d w i t h an 

e x t e n s i o n c o r d . The S t a t e a l s o a d m i t t e d e v i d e n c e t h a t 

e s t a b l i s h e d t h a t , d u r i n g the a t t a c k , Walker r e c e i v e d , among 

o t h e r s , the f o l l o w i n g i n j u r i e s : 1) m u l t i p l e f r a c t u r e s t o the 

s k u l l ; 2) e i g h t broken r i b s ; 3) a f r a c t u r e d sternum; 4) 

l i g a t u r e marks on h i s neck; and 5) a c o n t u s i o n on h i s l u n g . 

From t h i s e v i d e n c e , the j u r o r s , who d i d "not l e a v e t h e i r 

common sense a t the courthouse door," must have known t h a t 

Walker s u f f e r e d a p a i n f u l death. I d . A d d i t i o n a l l y , l i k e the 

j u r o r s i n R i e b e r , the j u r o r s were t h o r o u g h l y i n s t r u c t e d 

r e g a r d i n g the S t a t e ' s burden t o e s t a b l i s h W i l s o n ' s g u i l t . The 

j u r o r s were a l s o i n s t r u c t e d not t o a l l o w sympathy or p r e j u d i c e 

t o i n f l u e n c e t h e i r d e c i s i o n . 

As the Supreme Court s t a t e d i n R i e b e r , " [ i ] t would 

e l e v a t e form over substance f o r [ t h i s Court] t o h o l d , based on 

the r e c o r d b e f o r e us, t h a t [Wilson] d i d not r e c e i v e a f a i r 

t r i a l s i m p l y because the j u r o r s were t o l d what th e y p r o b a b l y 

had a l r e a d y [knew]" -- t h a t Walker s u f f e r e d d u r i n g h i s murder. 

I d . Based on t h i s p r o p e r l y a d m i t t e d e v i d e n c e r e l a t i n g t o the 

a t t a c k and i n j u r i e s and the c i r c u i t c o u r t ' s g u i l t - p h a s e j u r y 

i n s t r u c t i o n s , t h i s Court h o l d s t h a t e r r o r , i f any, i n the 
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a d m i s s i o n of Dr. E n s t i c e ' s t e s t i m o n y was harmless and d i d not 

r i s e t o the l e v e l of p l a i n e r r o r . Rule 45A, A l a . R. Crim. P. 

T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n t o any r e l i e f . 

XVI. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

a l l o w i n g Dr. E n s t i c e t o make i r r e l e v a n t and p r e j u d i c i a l 

comparisons of Walker's i n j u r i e s t o i n j u r i e s i n o t h e r cases. 

S p e c i f i c a l l y , W i l s o n c i t e s the f o l l o w i n g t e s t i m o n y : 

S t a t e : "Of a l l the human b e i n g s you have done 
a u t o p s i e s on, how many human b e i n g s have 
you seen l i k e Mr. Walker and those type 
i n j u r i e s ? " 

Defense: " O b j e c t i o n , Your Honor. T h i s i s a 
c a p i t a l murder case, which i s 
i n d i v i d u a l not o n l y t o the defendant 
i n the case, but a l s o t o the v i c t i m i n 
the case. I t i s not t o be compared 
w i t h o t h e r p e o p l e ' s i n j u r i e s t h a t she 
has seen." 

C o u r t : "Ground -- i s i t 8 or 13?" 

S t a t e : "13, I b e l i e v e i t i s . " 

C o u r t : " O v e r r u l e d . " 

S t a t e : "You can t e l l us, i n your o p i n i o n . " 

W i t n e s s : " I have seen a l a r g e number of cases where 
some -- a person or a v i c t i m was deceased 
due t o m u l t i p l e d i f f e r e n t t y pes of 
i n j u r i e s , i n c l u d i n g s t r a n g u l a t i o n , b l u n t 
f o r c e i n j u r i e s , a l l i n the s e t t i n g of 
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d e c o m p o s i t i o n , as w e l l . To put a number on 
i t , dozens and dozens. A g a i n , I don't know 
t h a t I can c l a r i f y t h a t much b e t t e r f o r 
you, but many, many t i m e s . " 

S t a t e : "Okay. The number of i n j u r i e s , i n o t h e r 
words, t h a t he has compared t o the o t h e r s , 
i s t h i s l a r g e r or s m a l l e r , I guess i s what 
I'm a s k i n g ? " 

W i t n e s s : "These are -- t h i s i s d e f i n i t e l y a v e r y 
l a r g e number of i n j u r i e s . And I have seen 
s e v e r a l o t h e r cases and a c t u a l l y performed 
a u t o p s i e s on cases where t h e r e were l a r g e 
numbers of i n j u r i e s . And t h i s i s -- Mr. 
Walker c e r t a i n l y had a v e r y l a r g e number of 
i n j u r i e s t h a t cannot be accounted f o r by an 
a c c i d e n t a l manner of de a t h . " 

(R. 530-31.) 

Based on the f o r e g o i n g , W i l s o n argues t h a t Dr. E n s t i c e ' s 

t e s t i m o n y was i r r e l e v a n t and p r e j u d i c i a l because she f a i l e d t o 

s p e c i f y whether the o t h e r cases t o which she was comparing 

W i l s o n ' s case i n v o l v e d i n t e n t i o n a l k i l l i n g s and t h a t the 

purpose of the t e s t i m o n y was t o d i s t r a c t the j u r y by f o c u s i n g 

on the s e v e r i t y of the a t t a c k and the p a i n s u f f e r e d by the 

v i c t i m . 

" ' R e l e v a n t e v i d e n c e ' means ev i d e n c e h a v i n g any tendency 

t o make the e x i s t e n c e of any f a c t t h a t i s of consequence t o 

the d e t e r m i n a t i o n of the a c t i o n more p r o b a b l e or l e s s p r o b a b l e 

than i t would be w i t h o u t the e v i d e n c e . " Rule 401, A l a . R. 
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E v i d . " A l l r e l e v a n t e v i d e n c e i s a d m i s s i b l e , except as 

o t h e r w i s e p r o v i d e d by the C o n s t i t u t i o n of the U n i t e d S t a t e s or 

t h a t of the S t a t e of Alabama, by s t a t u t e , by these r u l e s , or 

by o t h e r r u l e s a p p l i c a b l e i n the c o u r t s of t h i s S t a t e . 

E v idence which i s not r e l e v a n t i s not a d m i s s i b l e . " Rule 402, 

A l a . R. E v i d . "Although r e l e v a n t , e v i d e n c e may be e x c l u d e d i f 

i t s p r o b a t i v e v a l u e i s s u b s t a n t i a l l y outweighed by the danger 

of u n f a i r p r e j u d i c e , c o n f u s i o n of the i s s u e s , or m i s l e a d i n g 

the j u r y , or by c o n s i d e r a t i o n s of undue d e l a y , waste of tim e , 

or n e e d l e s s p r e s e n t a t i o n of c u m u l a t i v e e v i d e n c e . " Rule 403, 

A l a . R. E v i d . 

"'The a d m i s s i o n or e x c l u s i o n of e v i d e n c e i s a 
ma t t e r w i t h i n the sound d i s c r e t i o n of the t r i a l 
c o u r t . ' T a y l o r v. S t a t e , 808 So. 2d 1148, 1191 
( A l a . Crim. App. 2000) . 'The q u e s t i o n of 
a d m i s s i b i l i t y of e v i d e n c e i s g e n e r a l l y l e f t t o the 
d i s c r e t i o n of the t r i a l c o u r t , and the t r i a l c o u r t ' s 
d e t e r m i n a t i o n on t h a t q u e s t i o n w i l l not be r e v e r s e d 
e x c e p t upon a c l e a r showing of abuse of d i s c r e t i o n . ' 
Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 
2000) ." 

Brown v. S t a t e , 56 So. 3d 729, 735 ( A l a . Crim. App. 2009). 

As d i s c u s s e d i n P a r t V I I of t h i s o p i n i o n , the S t a t e ' s 

t h e o r y of the case was t h a t W i l s o n broke i n t o Walker's house, 

a t t a c k e d him, and t o r t u r e d him i n an attempt t o f o r c e Walker 

to r e l i n q u i s h h i s p r o p e r t y . Here, Dr. E n s t i c e ' s t e s t i m o n y 
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r e g a r d i n g the number of i n j u r i e s W i l s o n i n f l i c t e d on Walker 

was r e l e v a n t t o e s t a b l i s h the S t a t e ' s t h e o r y . F u r t h e r , i n h i s 

statement t o the p o l i c e , W i l s o n m a i n t a i n e d t h a t he 

a c c i d e n t a l l y h i t Walker i n the back of the head w i t h a 

b a s e b a l l b a t d u r i n g an attempt t o s t r i k e Walker i n the 

s h o u l d e r and t h a t he wrapped a computer-mouse c o r d around 

Walker's neck, but not so t i g h t l y t h a t i t would h u r t Walker. 

In l i g h t of the S t a t e ' s t h e o r y of the case and W i l s o n ' s 

s t a t e m e n t s , the t e s t i m o n y of Dr. E n s t i c e was h i g h l y r e l e v a n t 

because her t e s t i m o n y as t o the number of i n j u r i e s s u s t a i n e d 

by Walker s u p p o r t e d the S t a t e ' s t h e o r y and d i r e c t l y r e f u t e d 

W i l s o n ' s account of Walker's death. Dr. E n s t i c e ' s comparison 

t o o t h e r a u t o p s i e s she had performed was a l s o r e l e v a n t because 

i t gave the j u r y c o n t e x t f o r her answer about the number of 

i n j u r i e s s u s t a i n e d by Walker. 

Given the l i b e r a l t e s t a p p l i e d t o determine the r e l e v a n c y 

of e v i d e n c e , t h i s C o u r t cannot say t h a t the c i r c u i t c o u r t 

abused i t s d i s c r e t i o n i n a l l o w i n g Dr. E n s t i c e ' s t e s t i m o n y . 

T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n t o r e l i e f . 
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X V I I . 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

a d m i t t i n g crime-scene photographs, autopsy photographs, and a 

v i d e o of the crime scene. S p e c i f i c a l l y , W i l s o n contends t h a t 

t h i s e v i d e n c e s e r v e d " l i t t l e or no purpose except t o arouse 

the p a s s i o n , p r e j u d i c e , or sympathy of the j u r y , " and t h a t the 

" t r u e purpose of [ t h i s e vidence] was t o , shock the j u r o r s i n t o 

v o t i n g f o r a c o n v i c t i o n and death s e n t e n c e . " (Wilson's b r i e f , 

a t 68-69.) W i l s o n f i l e d a motion i n l i m i n e t o p r e c l u d e the 

S t a t e from a d m i t t i n g i n t o e v i d e n c e any gruesome and 

p r e j u d i c i a l photographs. (C. 188-91.) The c i r c u i t c o u r t 

d e n i e d W i l s o n ' s motion w i t h o u t an e x p l a n a t i o n . (C. 319.) 

Alabama c o u r t s have l o n g r e c o g n i z e d t h a t photographs 

d e p i c t i n g the crime scene and the wounds of the v i c t i m s are 

r e l e v a n t and a d m i s s i b l e . See S t a l l w o r t h v. S t a t e , 868 So. 2d 

1128, 1151 ( A l a . Crim. App. 2001) ( q u o t i n g Land v. S t a t e , 678 

So. 2d 201, 207 ( A l a . Crim. App. 1995)) ("The c o u r t s of t h i s 

s t a t e have r e p e a t e d l y h e l d t h a t photographs t h a t a c c u r a t e l y 

d e p i c t the crime scene and the n a t u r e of the v i c t i m ' s wounds 

are a d m i s s i b l e d e s p i t e the f a c t t h a t t h e y may be gruesome or 

c u m u l a t i v e . " ) ; Ward v. S t a t e , 814 So. 2d 899, 906 ( A l a . Crim. 
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App. 2000) ( q u o t i n g S i e b e r t v. S t a t e , 562 So. 2d 586, 599 

(A l a . Crim. App. 1989)) ("The same r u l e a p p l i e s t o v i d e o t a p e s 

[ t h a t a p p l i e s to] photographs . . . . " ) . In Brooks v. S t a t e , 973 

So. 2d 380, 393 ( A l a . Crim. App. 2007), t h i s Court e x p l a i n e d : 

" ' G e n e r a l l y , photographs are a d m i s s i b l e i n t o 
e v i d e n c e i n a c r i m i n a l p r o s e c u t i o n " i f t h e y t e n d t o 
prove or d i s p r o v e some d i s p u t e d or m a t e r i a l i s s u e , 
to i l l u s t r a t e or e l u c i d a t e some o t h e r r e l e v a n t f a c t 
or e v i d e n c e , or t o c o r r o b o r a t e or d i s p r o v e some 
o t h e r e v i d e n c e o f f e r e d or t o be o f f e r e d , and t h e i r 
a d m i s s i o n i s w i t h i n the sound d i s c r e t i o n o f the 
t r i a l j udge."' Bankhead v. S t a t e , 585 So. 2d 97, 
109 ( A l a . Crim. App. 1989), remanded on o t h e r 
grounds, 585 So. 2d 112 ( A l a . 1991), a f f ' d on r e t u r n 
to remand, 625 So. 2d 1141 ( A l a . Crim. App. 1992), 
r e v ' d , 625 So. 2d 1146 ( A l a . 1993), q u o t i n g Magwood  
v. S t a t e , 494 So. 2d 124, 141 ( A l a . Crim. App. 
1985), a f f ' d , 494 So. 2d 154 ( A l a . 1986). 
' P h o t o g r a p h i c e x h i b i t s are a d m i s s i b l e even though 
t h e y may be c u m u l a t i v e , d e m o n s t r a t i v e of u n d i s p u t e d 
f a c t s , or gruesome.' W i l l i a m s v. S t a t e , 506 So. 2d 
368, 371 ( A l a . Crim. App. 1986) ( c i t a t i o n s o m i t t e d ) . 
In a d d i t i o n , ' p h o tographic e v i d e n c e , i f r e l e v a n t , i s 
a d m i s s i b l e even i f i t has a tendency t o i n f l a m e the 
minds of the j u r o r s . ' Ex p a r t e S i e b e r t , 555 So. 2d 
780, 784 ( A l a . 1989) . 'This c o u r t has h e l d t h a t 
autopsy photographs, a l t h o u g h gruesome, are 
a d m i s s i b l e t o show the e x t e n t of a v i c t i m ' s 
i n j u r i e s . ' Ferguson v. S t a t e , 814 So. 2d 925, 944 
(A l a . Crim. App. 2000), a f f ' d , 814 So. 2d 970 ( A l a . 
2001). ' " [ A ] u t o p s y photographs d e p i c t i n g the 
c h a r a c t e r and l o c a t i o n of wounds on a v i c t i m ' s body 
are a d m i s s i b l e even i f t h e y are gruesome, 
c u m u l a t i v e , or r e l a t e t o an u n d i s p u t e d m a t t e r . " ' 
Jackson v. S t a t e , 791 So. 2d 979, 1016 ( A l a . Crim. 
App. 2000), q u o t i n g P e r k i n s v. S t a t e , 808 So. 2d 
1041, 1108 ( A l a . Crim. App. 1999), a f f ' d , 808 So. 2d 
1143 ( A l a . 2001), judgment v a c a t e d on o t h e r grounds, 
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536 U.S. 953 (2002), on remand t o , 851 So. 2d 453 
( A l a . 2002)." 

T h i s Court has r e v i e w e d the crime-scene photographs, 

autopsy photographs, and the crime-scene v i d e o , and h o l d s t h a t 

t h e y were r e l e v a n t and a d m i s s i b l e t o show the scene of the 

crime and the e x t e n t of the v i c t i m ' s i n j u r i e s . The 

photographs and v i d e o d e p i c t i n g the e x t e n t of Walker's 

i n j u r i e s were p a r t i c u l a r l y r e l e v a n t g i v e n the S t a t e ' s t h e o r y 

t h a t W i l s o n t o r t u r e d Walker d u r i n g the r o b b e r y and W i l s o n ' s 

c l a i m t h a t he s t r u c k Walker o n l y once w i t h the b a s e b a l l b a t . 

F u r t h e r , a l t h o u g h u n p l e a s a n t , the photographs were not u n d u l y 

gruesome. T h e r e f o r e , the c i r c u i t c o u r t d i d not commit any 

e r r o r i n a l l o w i n g the photographs and v i d e o t o be a d m i t t e d a t 

t r i a l . 

X V I I I . 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by g i v i n g 

erroneous and p r e j u d i c i a l p e n a l t y - p h a s e i n s t r u c t i o n s . 

S p e c i f i c a l l y , he argues t h a t the c i r c u i t c o u r t e r r e d by: a) 

a l l o w i n g the j u r y t o b e l i e v e i t c o u l d not c o n s i d e r mercy; b) 

l e a d i n g the j u r y t o b e l i e v e i t c o u l d not c o n s i d e r a m i t i g a t i n g 

c i r c u m s t a n c e u n l e s s the e n t i r e j u r y agreed upon the e x i s t e n c e 

of the m i t i g a t i n g c i r c u m s t a n c e ; and c) d i m i n i s h i n g the j u r y ' s 
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r o l e i n the p e n a l t y phase. W i l s o n a l s o appears t o argue t h a t 

the a l l e g e d e r r o r s i n the c i r c u i t c o u r t ' s p e n a l t y - p h a s e 

i n s t r u c t i o n s c o n s t i t u t e d c u m u l a t i v e e r r o r . W i l s o n d i d not 

o b j e c t t o these i n s t r u c t i o n s ; t h e r e f o r e , these i n s t r u c t i o n s 

w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. 

P. 

A. 

W i l s o n argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y a l l o w e d 

the j u r y t o b e l i e v e i t c o u l d not c o n s i d e r mercy when i t s t a t e d 

t h a t the j u r y " s h o u l d a v o i d any i n f l u e n c e of p a s s i o n , 

p r e j u d i c e or any o t h e r a r b i t r a r y f a c t o r . " (R. 808.) 

T h i s argument has been addressed and r e j e c t e d by t h i s 

C o u r t , and the c i r c u i t c o u r t ' s i n s t r u c t i o n s on p a s s i o n and 

p r e j u d i c e have been u p h e l d as p r o p e r . See V a n p e l t v. S t a t e , 

74 So. 3d 32, 93 ( A l a . Crim. App. 2009); B a r b e r v. S t a t e , 952 

So. 2d 393, 450-53 ( A l a . Crim. App. 2005); Whisenhant v.  

S t a t e , 482 So. 2d 1225, 1235-36 ( A l a . Crim. App. 1982); see  

a l s o J e f f e r s o n v. S t a t e , 473 So. 2d 1100, 1103 ( A l a . Crim. 

App. 1984) ( f a i l u r e t o i n s t r u c t j u r y t o a v o i d any i n f l u e n c e of 

p a s s i o n , p r e j u d i c e or o t h e r a r b i t r a r y f a c t o r r e q u i r e d remand 

f o r new s e n t e n c i n g h e a r i n g ) . W i l s o n has not o f f e r e d the Court 
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any c o m p e l l i n g reason t o r e v i s i t t h e s e s c a s e s . T h e r e f o r e , he 

has not shown t h a t the c i r c u i t c o u r t ' s i n s t r u c t i o n was 

erroneous and i s not e n t i t l e d t o r e l i e f on t h i s c l a i m . 

B. 

Next, W i l s o n argues t h a t the c i r c u i t c o u r t e r r e d by 

l e a d i n g the j u r y t o b e l i e v e i t c o u l d not c o n s i d e r a m i t i g a t i n g 

f a c t o r u n l e s s the e n t i r e j u r y agreed upon i t s e x i s t e n c e . 

W i l s o n does not a s s e r t t h a t the j u r y was i m p r o p e r l y i n s t r u c t e d 

t h a t i t c o u l d not c o n s i d e r a m i t i g a t i n g f a c t o r u n l e s s the 

e n t i r e j u r y agreed upon i t s e x i s t e n c e ; r a t h e r , he argues t h a t 

the c i r c u i t c o u r t l e d the j u r y t o b e l i e v e i t had t o be 

unanimous because the c i r c u i t c o u r t f a i l e d t o i n s t r u c t the 

j u r y o t h e r w i s e . 

"As we s t a t e d i n Tyson v. S t a t e , 784 So. 2d 328 
( A l a . Crim. App.), a f f ' d , 784 So. 2d 357 ( A l a . 
2 0 0 0 ) : 

"'The a p p e l l a t e c o u r t s of t h i s s t a t e 
have c o n s i s t e n t l y h e l d , s i n c e the U n i t e d 
S t a t e s Supreme C o u r t ' s d e c i s i o n i n M i l l s  
[v. M a ryland, 486 U.S. 367 (1988)], t h a t as 
l o n g as t h e r e i s no " r e a s o n a b l e l i k e l i h o o d 
or p r o b a b i l i t y t h a t the j u r o r s b e l i e v e d 
t h a t they were r e q u i r e d t o agree 
unanimously on the e x i s t e n c e of any 
p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e s , " t h e r e 
i s no e r r o r i n the t r i a l c o u r t ' s 
i n s t r u c t i o n on m i t i g a t i n g c i r c u m s t a n c e s . 
Freeman [v. S t a t e ] , 776 So. 2d [160] a t 195 
[ ( A l a . Crim. App. 1 9 9 9 ) ] . See a l s o Ex 
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p a r t e M a r t i n , 548 So. 2d 496 ( A l a . 1989), 
c e r t . d e n i e d , 493 U.S. 970, 110 S. Ct. 419, 
107 L. Ed. 2d 383 (1989); W i l l i a m s v.  
S t a t e , 710 So. 2d 1276 ( A l a . Cr. App. 
1996), a f f ' d , 710 So. 2d 1350 ( A l a . 1997), 
c e r t . d e n i e d , 524 U.S. 929, 118 S. Ct. 
2325, 141 L. Ed. 2d 699 (1998); Brown v.  
S t a t e , 686 So. 2d 385 ( A l a . Cr. App. 1995); 
R i e b e r v. S t a t e , 663 So. 2d 985 ( A l a . Cr. 
App. 1994), a f f ' d , 663 So. 2d 999 ( A l a . ) , 
c e r t . d e n i e d , 516 U.S. 995, 116 S. Ct. 531, 
133 L. Ed. 2d 437 (1995); H o l l a d a y v.  
S t a t e , 629 So. 2d 673 ( A l a . Cr. App. 1992), 
c e r t . d e n i e d , 510 U.S. 1171, 114 S. Ct. 
1208, 127 L. Ed. 2d 555 (1994).' 

"784 So.2d a t 351." 

Calhoun v. S t a t e , 932 So. 2d 923, 972 ( A l a . Crim. App. 2005) . 

W i l s o n has f a i l e d t o c i t e any a u t h o r i t y t o s u p p o r t h i s 

argument t h a t the c i r c u i t c o u r t i s r e q u i r e d t o a f f i r m a t i v e l y 

i n s t r u c t the j u r y t h a t i t need not be unanimous i n f i n d i n g 

m i t i g a t i o n . Moreover, d u r i n g i t s p e n a l t y - p h a s e i n s t r u c t i o n s , 

the c i r c u i t c o u r t s t a t e d : 

"So i n o r d e r t o f i n d an a g g r a v a t i n g 
c i r c u m s t a n c e , you must f i n d i t unanimously, beyond 
a r e a s o n a b l e doubt. A m i t i g a t i n g c i r c u m s t a n c e  
merely has t o be r a i s e d f o r you t o c o n s i d e r i t . And 
the -- any d i s p u t e on a m i t i g a t i n g c i r c u m s t a n c e has 
t o be d i s p r o v e d by the S t a t e by a preponderance of 
the e v i d e n c e . " 

(R. 814.) 
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T h i s Court has rev i e w e d the c i r c u i t c o u r t ' s i n s t r u c t i o n s 

on m i t i g a t i n g c i r c u m s t a n c e s and h o l d s t h a t t h e r e i s no 

" r e a s o n a b l e l i k e l i h o o d or p r o b a b i l i t y t h a t the j u r o r s b e l i e v e d 

t h a t t h e y were r e q u i r e d t o agree unanimously on the e x i s t e n c e 

of any p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e s . " Calhoun, 932 So. 

2d a t 972. T h e r e f o r e , t h e r e was no e r r o r i n the c i r c u i t 

c o u r t ' s i n s t r u c t i o n s . A c c o r d i n g l y , t h i s i s s u e does not 

e n t i t l e W i l s o n t o any r e l i e f . 

C. 

F i n a l l y , W i l s o n argues t h a t the c i r c u i t c o u r t e r r e d by 

d i m i n i s h i n g the j u r y ' s r o l e i n the p e n a l t y phase when i t 

s t a t e d : "And i n the s e n t e n c i n g phase, the p r o c e d u r e i s 

g e n e r a l l y the same as i n the g u i l t phase, except the 

s e n t e n c i n g phase i s not near as i n v o l v e d . " (R. 690.) 

Taken i n c o n t e x t , the c i r c u i t c o u r t was merely i n f o r m i n g 

the j u r y t h a t the p e n a l t y - p h a s e would not be as l e n g t h y as the 

g u i l t phase. T h i s statement d i d not, as W i l s o n s u g g e s t s , 

d i m i n i s h the j u r y ' s r o l e i n a way t h a t made i t f e e l l e s s 

r e s p o n s i b l e than i t s h o u l d f o r s e n t e n c i n g . There was no 

e r r o r , p l a i n or o t h e r w i s e , i n the c i r c u i t c o u r t ' s i n s t r u c t i o n . 

T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n t o any r e l i e f . 
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D. 

To the e x t e n t W i l s o n argues t h a t c u m u l a t i v e e r r o r s i n the 

c i r c u i t c o u r t ' s i n s t r u c t i o n s r e q u i r e r e v e r s a l , t h i s C o u r t 

d i s a g r e e s . 

"The c o r r e c t r u l e i s t h a t , w h i l e , under the f a c t s of 
a p a r t i c u l a r case, no s i n g l e e r r o r among m u l t i p l e 
e r r o r s may be s u f f i c i e n t l y p r e j u d i c i a l t o r e q u i r e 
r e v e r s a l under Rule 45, [ A l a . R. App. P.,] i f the 
accumulated e r r o r s have 'probably i n j u r i o u s l y 
a f f e c t e d s u b s t a n t i a l r i g h t s of the p a r t i e s , ' then 
the c u m u l a t i v e e f f e c t of the e r r o r s may r e q u i r e 
r e v e r s a l . " 

Ex p a r t e Johnson, 820 So. 2d 883, 885 ( A l a . 2001). 

W i l s o n has f a i l e d t o show any e r r o r i n the c i r c u i t 

c o u r t ' s i n s t r u c t i o n s ; t h u s , he has f a i l e d t o show t h a t a 

c u m u l a t i v e e f f e c t of those e r r o r s r e q u i r e r e v e r s a l . 

T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n t o any r e l i e f . 

XIX. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

s e n t e n c i n g him t o death w i t h o u t f i r s t o b t a i n i n g an adequate 

p r e s e n t e n c e - i n v e s t i g a t i o n r e p o r t . S p e c i f i c a l l y , W i l s o n argues 

t h a t the p r e s e n t e n c e - i n v e s t i g a t i o n r e p o r t was of m i n i m a l v a l u e 

because i t d i d not r e f e r t o a p r e v i o u s l y completed competency 

exam or y o u t h f u l - o f f e n d e r i n v e s t i g a t i o n , nor d i d i t c o n t a i n 

notes from the e v a l u a t o r . 
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The r e c o r d does not show t h a t W i l s o n o b j e c t e d t o the 

c o n t e n t s of the p r e s e n t e n c e - i n v e s t i g a t i o n r e p o r t . A c c o r d i n g l y , 

t h i s Court reviews t h i s i s s u e f o r p l a i n e r r o r . See Rule 45A, 

A l a . R. App. P. 

In support of h i s argument, W i l s o n r e l i e s on G u t h r i e v.  

S t a t e , 689 So. 2d 935 ( A l a . Crim. App. 1996), i n which t h i s 

C o urt r e v e r s e d G u t h r i e ' s sentence based on an i n s u f f i c i e n t 

p r e s e n t e n c e - i n v e s t i g a t i o n r e p o r t . S p e c i f i c a l l y , t h i s C ourt 

took i s s u e w i t h the l a c k of r e c e n t i n f o r m a t i o n i n G u t h r i e ' s 

p e r s o n a l - and s o c i a l - h i s t o r y s e c t i o n of the r e p o r t , and i t s 

l a c k of any i n f o r m a t i o n i n G u t h r i e ' s e v a l u a t i o n - o f - o f f e n d e r 

s e c t i o n . In G u t h r i e , t h i s C ourt h e l d : 

" T h i s p r e s e n t e n c e r e p o r t ' s c u r s o r y and 
i n c o m p l e t e t r e a t m e n t of G u t h r i e t r o u b l e s us, because 
i t may have hamstrung the t r i a l c o u r t ' s 
c o n s i d e r a t i o n of the f u l l mosaic of G u t h r i e ' s 
background and c i r c u m s t a n c e s b e f o r e d e t e r m i n i n g the 
p r o p e r sentence. As such, t h i s p r e s e n t e n c e r e p o r t 
r i s k e d f o i l i n g the purpose of § 13A-5-47(b)[, A l a . 
Code 1975]. We f i n d t h a t the i n s u f f i c i e n c y of t h i s 
r e p o r t r e q u i r e s a remand f o r the t r i a l c o u r t t o 
r e c o n s i d e r G u t h r i e ' s sentence w i t h a s u f f i c i e n t 
p r e s e n t e n c e r e p o r t . " 

689 So. 2d a t 948. 

In Jackson v. S t a t e , 791 So. 2d 979, A l a . Crim. App. 

2000), t h i s C ourt d i s t i n g u i s h e d G u t h r i e , s t a t i n g : 
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"In support of h i s argument, Jackson r e l i e s on 
G u t h r i e v. S t a t e , 689 So. 2d 935 ( A l a . Cr. App. 
1996), a f f ' d , 689 So. 2d 951 ( A l a . ) , c e r t . d e n i e d , 
522 U.S. 848, 118 S. Ct. 135, 139 L. Ed. 2d 84 
(1997), i n which t h i s c o u r t r e v e r s e d G u t h r i e ' s 
sentence and remanded the case f o r the t r i a l c o u r t 
'to r e c o n s i d e r G u t h r i e ' s sentence w i t h a s u f f i c i e n t 
p r e s e n t e n c e r e p o r t . ' 689 So. 2d a t 947. ... 

"  

"'The purpose of the p r e s e n t e n c e 
i n v e s t i g a t i o n r e p o r t i s t o a i d the 
s e n t e n c i n g judge i n d e t e r m i n i n g whether the 
j u r y ' s a d v i s o r y v e r d i c t i s p r o p e r and i f 
not, what the a p p r o p r i a t e sentence s h o u l d 
be.' Ex p a r t e H a r t , 612 So. 2d 536, 539 
( A l a . 1992), c e r t . d e n i e d , 508 U.S. 953, 
113 S. Ct. 2450, 124 L. Ed. 2d 666 (1993). 

i n " U n l i k e the c o u r t i n G u t h r i e , the t r i a l c o u r t i 
t h i s case had the o p p o r t u n i t y t o c o n s i d e r the ' f u l l 
mosaic of [Jackson's] background and c i r c u m s t a n c e s ' 
b e f o r e s e n t e n c i n g him. In G u t h r i e , we were 
concerned w i t h the c u r s o r y p r e s e n t e n c e r e p o r t 
because G u t h r i e had not p r e s e n t e d any m i t i g a t i n g 
e v i d e n c e d u r i n g the s e n t e n c i n g h e a r i n g s b e f o r e the 
j u r y or the t r i a l c o u r t and s p e c i f i c a l l y i n s t r u c t e d 
h i s a t t o r n e y not t o argue any m i t i g a t i o n o t h e r than 
the f a c t t h a t h i s r o l e i n the crime was as an 
a c c o m p l i c e ; because G u t h r i e ' s p e r s o n a l and s o c i a l 
h i s t o r y c o n t a i n e d i n the r e p o r t had been taken from 
an i n t e r v i e w t h a t was conducted a t l e a s t f i v e years 
b e f o r e h i s s e n t e n c i n g h e a r i n g and no attempt had 
been made t o update t h a t i n f o r m a t i o n f o r purposes of 
the p r e s e n t e n c e i n v e s t i g a t i o n ; and because, a l t h o u g h 
the r e p o r t i n d i c a t e d t h a t no p s y c h o l o g i c a l r e p o r t s 
were a v a i l a b l e , the r e c o r d showed t h a t G u t h r i e had 
been i n c a r c e r a t e d a t T a y l o r H a r d i n Secure M e d i c a l 
F a c i l i t y i n 1988. 
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"Although we agree w i t h J a c k s o n t h a t the 
p r e s e n t e n c e r e p o r t i n t h i s case was v i r t u a l l y 
i d e n t i c a l t o the y o u t h f u l o f f e n d e r r e p o r t p r e p a r e d 
over a year b e f o r e Jackson's t r i a l , and, l i k e the 
r e p o r t i n G u t h r i e , i n d i c a t e d t h a t no p s y c h o l o g i c a l 
r e p o r t s were on f i l e when, i n f a c t , Jackson had been 
e v a l u a t e d b o t h a t the T a y l o r H a r d i n Secure M e d i c a l 
F a c i l i t y a p p r o x i m a t e l y s i x months b e f o r e t r i a l and 
by h i s own e x p e r t o n l y a week b e f o r e t r i a l , we f i n d 
t h a t the d e f i c i e n c y i n the r e p o r t i n t h i s case does 
not cause the same problem as the d e f i c i e n c y i n 
G u t h r i e . 

" I n G u t h r i e , the c o u r t was f a c e d w i t h s e n t e n c i n g 
G u t h r i e w i t h o u t any c u r r e n t i n f o r m a t i o n on h i s 
background. Here, however, Jackson p r e s e n t e d 
e x t e n s i v e m i t i g a t i n g e v i d e n c e about h i s background 
and c h i l d h o o d , a t b o t h the s e n t e n c i n g h e a r i n g b e f o r e 
the j u r y and b e f o r e the t r i a l c o u r t . In a d d i t i o n , 
the t r i a l c o u r t had b e f o r e i t b o t h Dr. G o f f ' s and 
Dr. Smith's p s y c h o l o g i c a l e v a l u a t i o n s c o n t a i n i n g 
e x t e n s i v e i n f o r m a t i o n about Jackson's l i f e , h i s 
s c h o o l i n g , and h i s mental h i s t o r y . F i n a l l y , the 
t r i a l c o u r t i n d i c a t e d i n i t s s e n t e n c i n g o r d e r t h a t 
i t had c o n s i d e r e d t h i s m i t i g a t i n g e v i d e n c e i n 
r e a c h i n g i t s d e c i s i o n . C l e a r l y , the t r i a l c o u r t 
here was not 'hamstrung' i n t o d e t e r m i n i n g Jackson's 
sentence w i t h o u t c o n s i d e r a t i o n of 'the f u l l mosaic' 
of Jackson's background and c i r c u m s t a n c e s . See, 
e.g., W i l s o n v. S t a t e , 777 So. 2d 856 ( A l a . Cr. App. 
1999). T h e r e f o r e , we f i n d no e r r o r , p l a i n or 
o t h e r w i s e , as t o t h i s c l a i m . " 

791 So. 2d a t 1033-34. See a l s o Lee v. S t a t e , 898 So. 2d 790 

( A l a . Crim. App. 2001); Johnson v. S t a t e , 820 So. 2d 842 ( A l a . 

Crim. App. 2000). 

As i n Jackson, the c i r c u i t c o u r t here was p r e s e n t e d w i t h 

"the f u l l mosaic" of W i l s o n ' s background and c i r c u m s t a n c e s . 
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Dur i n g the p e n a l t y phase, W i l s o n p r e s e n t e d t e s t i m o n y from h i s 

mother, who t e s t i f i e d a t l e n g t h about W i l s o n ' s c h i l d h o o d , and 

from a c h i l d h o o d n e i g h b o r , who t e s t i f i e d about W i l s o n ' s 

w i l l i n g n e s s t o a i d her i n her c a p a c i t y as a d i s a s t e r - r e l i e f 

worker. See Ex p a r t e Washington, [Ms. 1071607, Apr. 15, 2011] 

So. 2d , ( A l a . 2011) ( e x p r e s s l y r e f u s i n g t o h o l d 

t h a t "the adequacy of the p r e s e n t e n c e r e p o r t s h o u l d be 

e v a l u a t e d i n i s o l a t i o n " ) . In a d d i t i o n , the r e p o r t s t h a t 

W i l s o n complains s h o u l d have been p a r t of the p r e s e n t e n c e -

i n v e s t i g a t i o n r e p o r t -- the competency-exam r e p o r t and the 

y o u t h f u l - o f f e n d e r - i n v e s t i g a t i o n r e p o r t -- were, i n f a c t , p a r t 

of the c i r c u i t c o u r t ' s f i l e and are p a r t of the r e c o r d on 

a p p e a l . (C. 29, 47-53; 1 s t Supp. C. 18-24.) 

Because W i l s o n p r e s e n t e d m i t i g a t i o n t e s t i m o n y d u r i n g the 

p e n a l t y phase and the c i r c u i t c o u r t had access t o the r e p o r t s 

t h a t were not r e f e r e n c e d i n the p r e s e n t e n c e - i n v e s t i g a t i o n 

r e p o r t , t h i s Court h o l d s t h a t any inadequacy i n the 

p r e s e n t e n c e - i n v e s t i g a t i o n r e p o r t d i d not c o n s t i t u t e p l a i n 

e r r o r . Rule 45A, A l a . R. App. P.; S h a r i f i v. S t a t e , 993 So. 2d 

907, 947-49 ( A l a . Crim. App. 2008) ( c o n c l u d i n g t h e r e was "no 

p l a i n e r r o r i n the i n c o m p l e t e p r e s e n t e n c e r e p o r t as i t i s 
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c l e a r t h a t the c i r c u i t c o u r t had access t o the o m i t t e d 

i n f o r m a t i o n " ) . A c c o r d i n g l y , t h i s i s s u e does not e n t i t l e 

W i l s o n t o any r e l i e f . 

XX. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

denying h i s a p p l i c a t i o n f o r y o u t h f u l - o f f e n d e r s t a t u s . 1 5 

S p e c i f i c a l l y , W i l s o n a s s e r t s t h a t the c i r c u i t c o u r t " a c c e p t e d 

w i t h o u t independent a n a l y s i s " the p r o b a t i o n o f f i c e r ' s 

y o u t h f u l - o f f e n d e r i n v e s t i g a t i o n , i g n o r e d W i l s o n ' s a s s e r t i o n s 

of why y o u t h f u l - o f f e n d e r s t a t u s was a p p r o p r i a t e , and made a 

c o n c l u s o r y statement t h a t W i l s o n ' s crime was "not v e r y 

y o u t h f u l . " (Wilson's b r i e f , a t 76-77.) 

"In Duke v. S t a t e , 889 So. 2d 1, 17 ( A l a . Crim. App. 
2002), we s t a t e d : 

" ' " I n d e t e r m i n i n g whether t o 
t r e a t a defendant as a y o u t h f u l 
o f f e n d e r , the t r i a l c o u r t has 
n e a r l y a b s o l u t e d i s c r e t i o n . 
Morgan v. S t a t e , 363 So. 2d 1013 
( A l a . Crim. App. 1978); see, 
a l s o , Ex p a r t e F a r r e l l , 591 So. 
2d 444, 449-50, n. 3 ( A l a . 1991). 
There i s no s e t method f o r 
c o n s i d e r i n g a motion r e q u e s t i n g 
such t r e a t m e n t . Edwards v. 
S t a t e , 294 A l a . 358, 317 So. 2d 
512 (1975). However, the 

1 5 W i l s o n was 20 years o l d a t the time of Walker's murder. 
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Y o u t h f u l O f f e n d e r A c t , § 15-19-1, 
A l a . Code 1975, r e q u i r e s t h a t the 
c o u r t conduct a f a c t u a l 
i n v e s t i g a t i on i n t o t h e 
defendant's background. Ware v.  
S t a t e , 432 So. 2d 555 ( A l a . Crim. 
App. 1983) . G e n e r a l l y , the t r i a l 
c o u r t c o n s i d e r s the n a t u r e of the 
crime charged, any p r i o r 
c o n v i c t i o n s , the defendant's age, 
and any o t h e r m a t t e r s deemed 
r e l e v a n t by the c o u r t . Clemmons  
v. S t a t e , 294 A l a . 746, 321 So. 
2d 238 (1975). Moreover, the 
t r i a l c o u r t need not a r t i c u l a t e 
on the r e c o r d i t s reasons f o r 
denying the defendant y o u t h f u l 
o f f e n d e r s t a t u s . G a r r e t t v.  
S t a t e , 440 So. 2d 1151, 1152-53 
( A l a . Crim. App. 1983), c e r t . 
d e n i e d ( A l a . 1983). A c c o r d , 
Goolsby v. S t a t e , 492 So. 2d 635 
( A l a . Crim. App. 1986).'" 

"'Reese v. S t a t e , 677 So. 2d 1239, 1240 
( A l a . Crim. App. 1995).' 

"'When d e c i d i n g whether t o g r a n t y o u t h f u l 
o f f e n d e r s t a t u s , i t i s e x p e c t e d t h a t the n a t u r e of 
the crime charged, a l o n g w i t h p r i o r c o n v i c t i o n s of 
the defendant, w i l l be c o n s i d e r e d , as w e l l as any 
o t h e r m a t t e r s deemed r e l e v a n t by the c o u r t . ' 
Goolsby v. S t a t e , 492 So. 2d 635, 636 ( A l a . Crim. 
App. 1986) . 'The Y o u t h f u l O f f e n d e r A c t v e s t s i n the 
t r i a l judge almost a b s o l u t e d i s c r e t i o n t o g r a n t or 
deny y o u t h f u l o f f e n d e r s t a t u s a f t e r making an 
a p p r o p r i a t e i n v e s t i g a t i o n . ' Morgan v. S t a t e , 363 
So. 2d 1013, 1015 ( A l a . Crim. App. 1978)." 

Flowers v. S t a t e , 922 So. 2d 938, 944-45 ( A l a . Crim. App. 

2005). 
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P a r o l e O f f i c e r C h r i s Robertson's y o u t h f u l - o f f e n d e r r e p o r t 

i n c l u d e d the d e t a i l s of the o f f e n s e and i n d i c a t e d t h a t W i l s o n 

had been engaged t o be m a r r i e d , t h a t he had completed h i g h 

s c h o o l , and t h a t he had been employed. I t was O f f i c e r 

R obertson's o p i n i o n t h a t W i l s o n s h o u l d not r e c e i v e y o u t h f u l -

o f f e n d e r s t a t u s i n t h i s case. (C. 47-53.) 

At the y o u t h f u l - o f f e n d e r h e a r i n g , the c i r c u i t c o u r t 

s t a t e d : 

" I am g o i n g t o deny y o u t h f u l o f f e n d e r t r e a t m e n t . 
I t ' s not o n l y t h i s a s p e c t of l i v i n g as an a d u l t , but 
the -- you cannot deny y o u t h f u l o f f e n d e r f o r the 
n a t u r e of the c r i m e , j u s t because i t ' s c a p i t a l 
murder. But the way the t h i n g was c a r r i e d out and 
the c o l d - b l o o d e d n e s s l a t e r -- t h i s group of people 
j u s t g o i n g back and s t e a l i n g t h i n g s , j u s t l i k e i t i s 
r o u t i n e , l e a v i n g the man t h e r e j u s t dead i n h i s home 
i s not v e r y y o u t h f u l . T h i s man a c t e d -- he may be 
l i v i n g as an a d u l t , but he sure a c t e d as an a d u l t i n 
the days f o l l o w i n g t h i s c rime. So y o u t h f u l o f f e n d e r 
i s d e n i e d . " 

(Supp. R. 6-7.) 

Based on O f f i c e r Robertson's r e p o r t and the c i r c u i t 

c o u r t ' s s t a t e d f i n d i n g s , t h e r e i s no i n d i c a t i o n t h a t the 

c i r c u i t c o u r t abused i t s b r o a d d i s c r e t i o n i n d e n y ing W i l s o n ' s 

a p p l i c a t i o n f o r y o u t h f u l - o f f e n d e r s t a t u s . See Ex p a r t e  

F a r r e l l , 591 So. 2d 444, 449 ( A l a . 1991) ("[W]e h o l d t h a t the 

n a t u r e of the f a c t s i t u a t i o n on which a charge i s based may, 
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a l o n e , be a s u f f i c i e n t reason f o r denying y o u t h f u l o f f e n d e r 

s t a t u s . " ) . T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n t o 

any r e l i e f . 

XXI. 

W i l s o n next argues t h a t h i s sentence of death must be 

v a c a t e d i n l i g h t of R i n g v. A r i z o n a , 536 U.S. 584 (2002), and 

s t a t e and f e d e r a l law. He f u r t h e r argues t h a t the Supreme 

Court of the U n i t e d S t a t e s ' s d e c i s i o n i n R i n g i n v a l i d a t e d 

Alabama's c a p i t a l - s e n t e n c i n g scheme. 

In A p p r e n d i v. New J e r s e y , 530 U.S. 466 (2000), the 

U n i t e d S t a t e s Supreme Court h e l d t h a t any f a c t t h a t i n c r e a s e s 

the maximum punishment must be p r e s e n t e d t o a j u r y and proven 

beyond a r e a s o n a b l e doubt. T h i s h o l d i n g was extended t o 

d e a t h - p e n a l t y cases i n R i n g v. A r i z o n a . 

Here, the j u r y s p e c i f i c a l l y found beyond a r e a s o n a b l e 

doubt t h a t the c a p i t a l o f f e n s e was committed w h i l e W i l s o n was 

comm i t t i n g the o f f e n s e s of b u r g l a r y and robbery. See § 13A-5-

4 9 ( 4 ) , A l a . Code 1975. The f i n d i n g of these a g g r a v a t i n g 

c i r c u m s t a n c e s made W i l s o n e l i g i b l e t o r e c e i v e the death 

p e n a l t y . T h e r e f o r e , the req u i r e m e n t s of R i n g were s a t i s f i e d . 

See a l s o Annot., A p p l i c a t i o n of A p p r e n d i v. New J e r s e y , 530 
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U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), and R i n g v. 

A r i z o n a , 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002)  

to S t a t e Death P e n a l t y P r o c e e d i n g s , 110 A.L.R. 5th 1 (2003). 

W i l s o n ' s argument t h a t R i n g i n v a l i d a t e d Alabama's 

c a p i t a l - s e n t e n c i n g scheme i s a l s o w i t h o u t m e r i t . In Ex p a r t e  

Waldrop, 859 So. 2d 1181 ( A l a . 2002), the Alabama Supreme 

Court h e l d : 

"[W]hen a defendant i s found g u i l t y of a c a p i t a l 
o f f e n s e , 'any a g g r a v a t i n g c i r c u m s t a n c e which the 
v e r d i c t c o n v i c t i n g the defendant e s t a b l i s h e s was 
proven beyond a r e a s o n a b l e doubt a t t r i a l s h a l l be 
c o n s i d e r e d as proven beyond a r e a s o n a b l e doubt f o r 
purposes of the s e n t e n c i n g h e a r i n g . ' A l a . Code 
1975, § 13A-5-45(e) 

"Because the j u r y c o n v i c t e d Waldrop of two 
counts of murder d u r i n g a robbery i n the f i r s t 
degree, a v i o l a t i o n of A l a . Code 1975, § 
1 3 A - 5 - 4 0 ( a ) ( 2 ) , the s t a t u t o r y a g g r a v a t i n g 
c i r c u m s t a n c e of c o m m i t t i n g a c a p i t a l o f f e n s e w h i l e 
engaged i n the commission of a robbery, A l a . Code 
1975, § 13A-5-49(4), was 'proven beyond a r e a s o n a b l e 
doubt.' A l a . Code 1975, § 13A-5-45(e); A l a . Code 
1975, § 13A-5-50. Only one a g g r a v a t i n g c i r c u m s t a n c e 
must e x i s t i n o r d e r t o impose a sentence of d e a t h . 
A l a . Code 1975, § 1 3 A - 5 - 4 5 ( f ) . Thus, i n Waldrop's 
case, the j u r y , and not the t r i a l judge, determined 
the e x i s t e n c e of the ' a g g r a v a t i n g c i r c u m s t a n c e 
n e c e s s a r y f o r i m p o s i t i o n of the death p e n a l t y . ' 
R i n g [v. A r i z o n a ] , 536 U.S. [466,] 609, 122 S. Ct. 
[2348,] 2443 [ ( 2 0 0 2 ) ] . T h e r e f o r e , the f i n d i n g s 
r e f l e c t e d i n the j u r y ' s v e r d i c t a l o n e exposed 
Waldrop t o a range of punishment t h a t had as i t s 
maximum the death p e n a l t y . T h i s i s a l l R i n g and 
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Ap p r e n d i [v. New J e r s e y , 530 U.S. 466 (2000),] 
r e q u i r e . " 

859 So. 2d a t 1188 ( f o o t n o t e o m i t t e d ) . The Alabama Supreme 

Court r e a f f i r m e d i t s h o l d i n g i n Ex p a r t e Waldrop i n Ex p a r t e  

M a r t i n , 931 So. 2d 759, 770 ( A l a . 2004). 

Here, as i n Waldrop, the j u r y , not the c i r c u i t c o u r t , 

d e t e r m i n e d beyond a r e a s o n a b l e doubt t h a t a g g r a v a t i n g 

c i r c u m s t a n c e s e x i s t e d . T h e r e f o r e , the r e q u i r e m e n t s of R i n g 

were s a t i s f i e d . A c c o r d i n g l y , t h i s i s s u e does not e n t i t l e 

W i l s o n t o r e l i e f . 

X X I I . 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

f a i l i n g t o g i v e h i s r e q u e s t e d charge of the l e s s e r - i n c l u d e d 

o f f e n s e of murder. W i l s o n argues t h a t the j u r y c o u l d have 

r e a s o n a b l y c o n c l u d e d t h a t the murder was d i s t i n c t from the 

b u r g l a r y and r o b b e r y . W i l s o n does not a s s e r t from which f a c t s 

the j u r y c o u l d have r e a s o n a b l y made such a d e t e r m i n a t i o n . 

"A c a p i t a l murder defendant i s e n t i t l e d t o a charge on a 

l e s s e r i n c l u d e d o f f e n s e o n l y where t h e r e i s a r e a s o n a b l e 

t h e o r y from the e v i d e n c e t h a t would s u p p o r t such a charge." 

Ex p a r t e Trawick, 698 So. 2d 162, 177 ( A l a . 1997) ( c i t i n g 

Anderson v. S t a t e , 507 So. 2d 580 ( A l a . Cr. App. 1987)). At 
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t r i a l , however, W i l s o n f a i l e d t o p r e s e n t any e v i d e n c e t h a t 

would s u p p o r t a charge on n o n c a p i t a l murder, and the S t a t e ' s 

e v i d e n c e d i d not s u p p o r t such a charge. 

A c c o r d i n g t o W i l s o n ' s statement, h i s purpose f o r e n t e r i n g 

Walker's house was t o t a k e Walker's l a p t o p , and, once he was 

i n s i d e , Marsh t e l e p h o n e d him and t o l d W i l s o n t o "see what e l s e 

he c o u l d f i n d . " (R. 520.) I t was d u r i n g t h i s s e a r c h t h a t 

Walker a r r i v e d home and was murdered by W i l s o n . W i l s o n t o l d 

the p o l i c e t h a t he l e f t w i t h the l a p t o p a f t e r h i s a s s a u l t on 

Walker. "No r e a s o n a b l e i n t e r p r e t a t i o n of the e v i d e n c e 

c o n t a i n e d i n the r e c o r d would c o n t r a d i c t [ W i l s o n ] ' s c o n f e s s i o n 

and s u p p o r t an i n f e r e n c e t h a t [ h i s murder of Walker was 

d i s t i n c t from the b u r g l a r y ] . " Trawick, 698 So. 2d a t 177. 

A c c o r d i n g l y , the c i r c u i t c o u r t d i d not e r r i n r e f u s i n g t o g i v e 

W i l s o n ' s r e q u e s t e d charge of n o n c a p i t a l murder. T h e r e f o r e , 

t h i s i s s u e does not e n t i t l e W i l s o n t o any r e l i e f . 

X X I I I . 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

a l l o w i n g u n q u a l i f i e d e x p e r t t e s t i m o n y r e g a r d i n g b l o o d - s p a t t e r 

e v i d e n c e . S p e c i f i c a l l y , W i l s o n a s s e r t s t h a t I n v e s t i g a t o r 

Luker "was a b l e t o t e s t i f y on such m a t t e r s as l o w - v e l o c i t y 

149 



CR-07-0684 

v e r s u s h i g h - v e l o c i t y b l o o d s p l a t t e r [ s i c ] and the i m p l i c a t i o n s 

of b l o o d ' p o o l i n g , ' b l o o d ' t r a i l i n g , ' and b l o o d d r o p l e t s . " 

(Wilson's b r i e f , a t 84.) W i l s o n d i d not o b j e c t t o 

I n v e s t i g a t o r L uker's t e s t i m o n y on t h i s ground; t h e r e f o r e , t h i s 

i s s u e w i l l be re v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, A l a . 

R. App. P. 

I n v e s t i g a t o r Luker gave the f o l l o w i n g t e s t i m o n y r e g a r d i n g 

the presence of b l o o d a t the scene: 

S t a t e : "Now, c o u l d you t e l l the l a d i e s and 
gentlemen of the j u r y the p o s i t i o n Mr. 
Walker was i n — d i d you see any substances 
around h i s body?" 

Wi t n e s s : "Yes, s i r , I d i d . " 

S t a t e : "What c o l o r ? ... T e l l the p a n e l , i f you 
c o u l d , p l e a s e , ... what c o l o r substance 

h i s body." 

Wi t n e s s : "Red." 

c o u l d , p l e a s e , ... what c o l o r substance 
you saw around h i s body." 

S t a t e : "Now, d i d you see a s m a l l amount or a l a r g e 
4- O II amount?" 

Wi t n e s s : "A l a r g e amount." 

S t a t e : "Now, d i d you i n s p e c t the house l o o k i n g f o r 
any o t h e r e v i d e n c e ? " 

W i t n e s s : "Yes, s i r . " 

S t a t e : "Could you make a d e t e r m i n a t i o n i f t h e r e 
were any o t h e r areas t h a t had r e d 
substances — d i f f e r e n t i n p o s i t i o n of the 
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body he was e x a c t l y i n -- connected t o h i s 
body or coming from h i s body?" 

Wi t n e s s : "Yes, s i r . " 

S t a t e : "How c o u l d you do t h a t ? " 

W i t n e s s : "Looking a t the b l o o d d r o p l e t s -- " 

S t a t e : "What's a b l o o d d r o p l e t ? D e s c r i b e what we 
are t a l k i n g about. Are we t a l k i n g about 
the s i z e of a p i n h e a d or b i g g e r ? " 

W i t n e s s : "No, s i r . They were b i g g e r . L o o k i n g a t 
the b l o o d , you know, you can t e l l i f i t ' s 
a drop -- s t r a i g h t down, you have got h i g h 
v e l o c i t y , low v e l o c i t y , b l o o d s p l a t t e r , you 
know, the p o o l s -- the p o o l s of b l o o d where 
the body was where i t seeped out of the 
body fo r m i n g a p o o l . But, then, t h e r e were 
s e v e r a l o t h e r b l o o d d r o p l e t s or drops 
around throughout the house." 

S t a t e : "Okay. That's what I want you t o t e l l the 
j u r y . You d e s c r i b e d the b l o o d y p o o l or the 
p o o l of b l o o d t h a t was coming from h i s 
body. In o t h e r words, were t h e r e breaks i n 
t h a t , g e n e r a l l y , or was i t a l l connected 
where i t had run on e i t h e r s i d e of h i s 
s k u l l ? " 

W i t n e s s : "There was b l o o d on e i t h e r s i d e . But, 
then, t h e r e was o t h e r areas t h a t were not 
connected t o -- t o t h a t . " 

S t a t e : "That's what I want t o ask you about. Any 
doubt i n your mind, t e l l the j u r y -- i n 
o t h e r words, i t c o u l d have run down t h e r e 
to the o t h e r areas -- would you have been 
a b l e t o t e l l i t ? " 

W i t n e s s : "Yes, s i r . " 
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S t a t e : "How c o u l d you t e l l t h a t ? " 

W i t n e s s : "Good common sense would t e l l you i f i t i s 
g o i n g t o run t h a t way, you are g o i n g t o 
have a t r a i l of b l o o d t o t h a t s p o t . I f 
t h e r e was a vacant p l a c e i n between the 
p o o l s of b l o o d , then i t d i d n ' t r u n . " 

S t a t e : 

W i t n e s s : 

"Okay. Now, t e l l the l a d i e s 
of the j u r y , what o t h e r p a r t s 
do you r e c a l l where you f 
substance, any b l o o d , b e s i d e s 

In o t h e r words, the body was? 
head?" 

and gentlemen 
of the house 

found any r e d 
where the 

the p o o l by h i s 

"Away from the body, t 
I guess, l i v i n g room 

t h e r e i n the k i t c h e n , 
a r e a , whatever you 

e body up 
the w a l l , the c o r n e r of the w a l l , t h e r e 
a p o o l of b l o o d t h e r e w i t h b l o o d d r o p l e t s 
t h e r e . A l s o , i n the l i v i n g room a r e a , a l l 
the way down the l o n g h a l l w a y of the 
r e s i d e n c e was b l o o d d r o p l e t s , a l s o . " 

guess, l i v i n g 
want t o c a l l i t , away from the body up t o 

w a s 

(R. 262-65.) 

T h i s Court has h e l d : 

"In g e n e r a l , b l o o d - s p a t t e r a n a l y s i s i s the 
„ J p r o c e s s of examining the s i z e , l o c a t i o n , and 

c o n f i g u r a t i o n of b l o o d s t a i n s a t a crime scene and 
u s i n g the g e n e r a l c h a r a c t e r i s t i c s of b l o o d t o 
determine the d i r e c t i o n , a n g l e , and speed of the 
b l o o d b e f o r e i t impacts on a s u r f a c e i n o r d e r t o 
r e c r e a t e the c i r c u m s t a n c e s of the c r i m e . See 
g e n e r a l l y Danny R. V e i l l e u x , A n n o t a t i o n , 
A d m i s s i b i l i t y , i n C r i m i n a l P r o s e c u t i o n , of E x p e r t 
O p i n i o n Evidence as t o 'Blood S p a t t e r ' 
I n t e r p r e t a t i o n , 9 A.L.R.5th 369 (1993), and the 
cases c i t e d t h e r e i n . B l o o d - s p a t t e r a n a l y s i s i s 

152 



CR-07-0684 

t y p i c a l l y used t o determine the p o s i t i o n of the 
v i c t i m and the a s s a i l a n t a t the time of a c r i m e . " 

Gavin v. S t a t e , 891 So. 2d 907, 969 ( A l a . Crim. App. 2003). 

Here, I n v e s t i g a t o r Luker d i d not a n a l y z e the b l o o d 

s p a t t e r t o determine the p o s i t i o n s of Walker and W i l s o n a t the 

time of the cri m e . R a t h e r , h i s t e s t i m o n y r e l a t e d t o h i s 

i d e n t i f i c a t i o n of b l o o d a t the scene and h i s common-sense 

o b s e r v a t i o n t h a t t h e r e would be some i n d i c a t i o n i f b l o o d had 

f l o w e d from one area of the scene t o another. Thus, 

I n v e s t i g a t o r Luker d i d not o f f e r e x p e r t s c i e n t i f i c t e s t i m o n y , 

and the S t a t e was not r e q u i r e d t o e s t a b l i s h h i s q u a l i f i c a t i o n s 

as an e x p e r t i n b l o o d - s p a t t e r a n a l y s i s . See Leonard v. S t a t e , 

551 So. 2d 1143, 1146 ( A l a . Crim. App. 1989) ( r e a f f i r m a n c e 

t h a t l a y w i t n e s s e s may i d e n t i f y a substance as b l o o d ) ; Gavin, 

891 So. 2d a t 967-70 ( h o l d i n g t h a t i t was not e r r o r t o a l l o w 

l a y t e s t i m o n y t h a t "the b l o o d f l o w coming from the body ran 

away from the area of the s e a t t h a t [defendant] would have 

been s e a t e d i n " ) . A c c o r d i n g l y , t h i s i s s u e does not e n t i t l e 

W i l s o n t o any r e l i e f . 

XXIV. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

i n s t r u c t i n g the j u r y t h a t i n t e n t i o n a l murder d u r i n g a second-
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degree b u r g l a r y was c a p i t a l murder but f a i l i n g t o p r o v i d e the 

j u r y w i t h the elements f o r second-degree b u r g l a r y . A c c o r d i n g 

t o W i l s o n , by i n f o r m i n g the j u r y t h a t murder d u r i n g a second-

degree b u r g l a r y c o n s t i t u t e s c a p i t a l murder and by f a i l i n g t o 

i n s t r u c t the j u r y on the elements of second-degree b u r g l a r y , 

the c i r c u i t c o u r t l o w e red the S t a t e ' s burden of p r o o f . 

Because W i l s o n d i d not o b j e c t on t h i s i s s u e , i t w i l l be 

r e v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

T h i s Court has r e v i e w e d the c i r c u i t c o u r t ' s i n s t r u c t i o n s 

and h o l d s t h a t W i l s o n ' s argument i s w i t h o u t m e r i t . The 

c i r c u i t c o u r t i n f o r m e d the j u r y t h a t W i l s o n was charged w i t h 

c a p i t a l murder f o r an i n t e n t i o n a l murder committed d u r i n g a 

f i r s t - d e g r e e b u r g l a r y . The Court then noted t h a t under the 

law an i n t e n t i o n a l murder d u r i n g a second-degree b u r g l a r y 

would a l s o be c a p i t a l murder. T h e r e a f t e r , the c i r c u i t c o u r t 

i n s t r u c t e d the j u r y t h a t t o f i n d W i l s o n g u i l t y of c a p i t a l 

murder d u r i n g a b u r g l a r y , i t must f i n d t h a t the murder 

o c c u r r e d d u r i n g a f i r s t - d e g r e e b u r g l a r y . S p e c i f i c a l l y , the 

c i r c u i t c o u r t i n s t r u c t e d the j u r y on the element of the 

c a p i t a l o f f e n s e of murder d u r i n g a f i r s t - d e g r e e b u r g l a r y as 

f o l l o w s : 
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"[T]o c o n v i c t , the S t a t e must prove beyond a 
re a s o n a b l e doubt each of the f o l l o w i n g elements. 
Number one, t h a t Dewey Walker i s deceased. Number 
two, t h a t D a v i d W i l s o n caused the death of Dewey 
Walker by h i t t i n g him w i t h a b a s e b a l l b a t and/or 
s t r a n g l i n g him w i t h the mouse c o r d or the e x t e n s i o n 
c o r d . Number t h r e e , t h a t i n co m m i t t i n g the a c t s 
which caused the death of Dewey Walker, t h a t Mr. 
W i l s o n i n t e n d e d t o k i l l Mr. Walker. A per s o n a c t s 
i n t e n t i o n a l l y when i t i s h i s purpose t o cause the 
death of another p e r s o n . The i n t e n t t o k i l l must be 
r e a l and s p e c i f i c . The f o u r t h element i s t h a t the 
defendant knowingly and u n l a w f u l l y e n t e r e d or 
remained u n l a w f u l l y i n the d w e l l i n g of Dewey Walker. 
And number f i v e , t h a t i n d o i n g so, t h a t he a c t e d 
w i t h the i n t e n t t o commit a crime, and i n t h i s case, 
the crime of t h e f t . Number s i x , t h a t w h i l e i n the 
d w e l l i n g or i n the e f f e c t i n g e n t r y t h e r e t o or i n the 
immediate f l i g h t t h e r e f r o m , the defendant caused 
p h y s i c a l i n j u r y t o Mr. Walker, and t h a t Mr. Walker 
was not a p a r t i c i p a n t i n the cri m e . Number seven, 
t h a t the murder took p l a c e d u r i n g the b u r g l a r y . In 
o t h e r words, not t h a t the murder happened one day, 
and the b u r g l a r y happened some time e l s e next week 
or v i c e - v e r s a . The murder t a k e s p l a c e d u r i n g the 
b u r g l a r y or -- the word ' d u r i n g ' encompasses the 
s u r r o u n d i n g times about the b u r g l a r y . " 

(R. a t 639-40.); see § 13A-7-5, A l a . Code 1975 ( d e f i n i n g 

f i r s t - d e g r e e b u r g l a r y as f o l l o w s : "A person commits the crime 

of b u r g l a r y i n the f i r s t degree i f he or she kn o w i n g l y and 

u n l a w f u l l y e n t e r s or remains u n l a w f u l l y i n a d w e l l i n g w i t h 

i n t e n t t o commit a crime t h e r e i n , and, i f , i n e f f e c t i n g e n t r y 

or w h i l e i n d w e l l i n g or i n immediate f l i g h t t h e r e f r o m , the 

pers o n or another p a r t i c i p a n t i n the crime ... [c]auses 
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p h y s i c a l i n j u r y t o any person who i s not a p a r t i c i p a n t i n the 

c r i m e " ) . 

Here, the c i r c u i t c o u r t i n s t r u c t e d the j u r y t h a t t o f i n d 

W i l s o n g u i l t y of the c a p i t a l o f f e n s e of murder d u r i n g a 

b u r g l a r y , i t had t o f i n d t h a t he committed f i r s t - d e g r e e 

b u r g l a r y . T h e r e f o r e , the c i r c u i t c o u r t ' s f a i l u r e t o i n s t r u c t 

the j u r y on c a p i t a l murder d u r i n g a second-degree b u r g l a r y d i d 

not, as W i l s o n argues, l e s s e n the S t a t e ' s burden of p r o o f . 

Because W i l s o n ' s argument t h a t the c i r c u i t c o u r t l e s s e n e d 

the S t a t e ' s burden of p r o o f i s r e f u t e d by the t r i a l r e c o r d , i t 

i s w i t h o u t m e r i t and does not r i s e t o the l e v e l of p l a i n 

e r r o r . Rule 45A, A l a . R. App. P.; McNabb v. S t a t e , 991 So. 2d 

313, 320 ( A l a . Crim. App. 2007) ( h o l d i n g t h a t a c l a i m t h a t i s 

r e f u t e d by the r e c o r d i s w i t h o u t m e r i t and does not e n t i t l e 

the a p p e l l a n t t o r e l i e f ) . T h e r e f o r e , W i l s o n i s not e n t i t l e d 

t o any r e l i e f on t h i s i s s u e . 

XXV. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

f a i l i n g t o i n s t r u c t the j u r y on e v e r y element of the l e s s e r 

o f f e n s e of f e l o n y murder committed d u r i n g a r o b b e r y and f i r s t -

degree b u r g l a r y , t h e r e b y l e s s e n i n g the S t a t e ' s burden of 
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p r o o f . 1 6 W i l s o n d i d not o b j e c t t o the c i r c u i t c o u r t ' s charges; 

t h e r e f o r e , t h i s c l a i m w i l l be rev i e w e d f o r p l a i n e r r o r o n l y . 

"'When r e v i e w i n g a t r i a l c o u r t ' s j u r y 
i n s t r u c t i o n s , we must view them as a whole, not i n 
b i t s and p i e c e s , and as a r e a s o n a b l e j u r o r would 
have i n t e r p r e t e d them.' Johnson v. S t a t e , 820 So. 
2d 842, 874 ( A l a . Crim. App. 2000) ( c i t i n g Ingram v.  
S t a t e , 779 So. 2d 1225 ( A l a . Crim. App. 1999)). 

"'A t r i a l c o u r t has bro a d d i s c r e t i o n 
when f o r m u l a t i n g i t s j u r y i n s t r u c t i o n s . 
See W i l l i a m s v. S t a t e , 611 So. 2d 1119, 
1123 ( A l a . Cr. App. 1992) . When r e v i e w i n g 
a t r i a l c o u r t ' s i n s t r u c t i o n s , "'the c o u r t ' s 
charge must be taken as a whole, and the 
p o r t i o n s c h a l l e n g e d are not t o be i s o l a t e d 
t h e r e f r o m or taken out of c o n t e x t , but 
r a t h e r c o n s i d e r e d t o g e t h e r . ' " S e l f v.  
S t a t e , 620 So. 2d 110, 113 ( A l a . Cr. App. 
1992) ( q u o t i n g P o r t e r v. S t a t e , 520 So. 2d 
235, 237 ( A l a . Cr. App. 1987)); see a l s o  
B e a r d v. S t a t e , 612 So. 2d 1335 ( A l a . Cr. 
App. 1992); A l e x a n d e r v. S t a t e , 601 So. 2d 
1130 ( A l a . Cr. App. 1992).' 

" W i l l i a m s 
-A n ^ , ^ -r n n n 

v. S t a t e , 795 So. 2d 753, 780 ( A l a . Crim. 
App. 1999). 

"Moreover, 

" ' " I n s e t t i n g out the s t a n d a r d f o r p l a i n 
e r r o r r e v i e w of j u r y i n s t r u c t i o n s , the 
c o u r t i n U n i t e d S t a t e s v. Chan d l e r , 996 
F.2d 1073, 1085, 1097 (11th C i r . 1993), 
c i t e d Boyde v. C a l i f o r n i a , 494 U.S. 370, 
380, 110 S. Ct. 1190, 108 L. Ed. 2d 316 

1 6 W i l s o n does not s p e c i f y which elements he a l l e g e s the 
c i r c u i t c o u r t o m i t t e d from i t s charge. 
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(1990), f o r the p r o p o s i t i o n t h a t 'an e r r o r 
o c c u r s o n l y when t h e r e i s a r e a s o n a b l e 
l i k e l i h o o d t h a t the j u r y a p p l i e d the 
i n s t r u c t i o n i n an improper manner.' 
W i l l i a m s v. S t a t e , 710 So. 2d 1276, 1306 
( A l a . Cr. App. 1996), a f f ' d , 710 So. 2d 
1350 ( A l a . 1997), c e r t . d e n i e d , 524 U.S. 
929, 118 S. Ct. 2325, 141 L. Ed. 2d 699 
(1998)."' 

"Broadnax v. S t a t e , 825 So. 2d 134, 196 ( A l a . Crim. 
App. 2000) ( q u o t i n g P i l l e y v. S t a t e , 789 So. 2d 870, 
882-83 ( A l a . Crim. App. 1 9 9 8 ) ) . " 

A l b a r r a n v. S t a t e , [Ms. CR-07-2147, J u l y 29, 2011] So. 3d 

, ( A l a . Crim. App. 2011). 

A. 

A p e r s o n commits f e l o n y murder d u r i n g the course of a 

r o b b e r y i f : 

"He or she commits or attempts t o commit ... r o b b e r y 
i n any degree ... and, i n the course of and i n 
f u r t h e r a n c e of the [robbery] t h a t he or she i s 
c o m m i t t i n g or a t t e m p t i n g t o commit, or i n immediate 
f l i g h t t h e r e f r o m , he or she, or another p a r t i c i p a n t 
i f t h e r e be any, causes the death of any p e r s o n . " 

§ 13A-6-2(3), A l a . Code 1975. 

The j u r y was charged as f o l l o w s on f e l o n y murder: 

"So I am g o i n g t o g i v e you the elements of 
f e l o n y murder. A p e r s o n commits the crime of f e l o n y 
murder i f he commits or attempts t o commit a 
b u r g l a r y i n the f i r s t or second degree and he causes 
the death of another p e r s o n . So t o c o n v i c t , the 
S t a t e must prove beyond a r e a s o n a b l e doubt -- t o 
c o n v i c t of f e l o n y murder -- must prove beyond a 
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r e a s o n a b l e doubt each of the f o l l o w i n g elements of 
murder: Number one, t h a t Dewey Walker i s deceased. 
I t i s these same elements a g a i n , t h a t Mr. W i l s o n 
caused h i s death by b e a t i n g him w i t h a b a s e b a l l b at 
and/or s t r a n g l i n g him w i t h the mouse c o r d or 
e x t e n s i o n c o r d , and t h a t , i n co m m i t t i n g t h a t a c t 
which caused Mr. Walker's death, t h a t Mr. W i l s o n was 
a c t i n g i n the course of or i n the f u r t h e r a n c e of the 
crime of b u r g l a r y i n the f i r s t degree or the second 
degree. And I have d e s c r i b e d t o you a l i t t l e 
e a r l i e r i n a p r e v i o u s charge the elements of 
b u r g l a r y . Number f o u r , t h a t i n d o i n g the a c t s which 
c o n s t i t u t e d the commission of the b u r g l a r y , d u r i n g 
the course of which the death of Mr. Walker was 
caused, t h a t he so caused h i s de a t h . " 

(R. 641-42.) The c i r c u i t c o u r t then i n s t r u c t e d the j u r y on 

the elements of f i r s t - d e g r e e r o b b e r y : 

"Now, a person commits a r o b b e r y i n the f i r s t 
degree i f , i n the course of co m m i t t i n g or a t t e m p t i n g 
to commit a t h e f t , he uses f o r c e a g a i n s t a per s o n of 
the owner w i t h the i n t e n t t o overcome h i s p h y s i c a l 
r e s i s t a n c e or p h y s i c a l power of r e s i s t a n c e or 
t h r e a t e n s the imminent use of f o r c e a g a i n s t the 
perso n of the owner w i t h the i n t e n t t o compel 
a c q u i e s c e n c e t o the t a k i n g or the e s c a p i n g w i t h the 
p r o p e r t y , and i n d o i n g so, causes s e r i o u s p h y s i c a l 
i n j u r y t o a n o t h e r . " 

(R. 644.) T r a n s i t i o n i n g from i t s i n s t r u c t i o n s on c a p i t a l 

murder, the c i r c u i t c o u r t s t a t e d : 

" I am not g o i n g t o go over a l l those same 
d e f i n i t i o n s t h a t I d i d b e f o r e . But they a l l a p p l y 
the same way, know i n g l y and i n t e n t i o n a l l y and 
p h y s i c a l i n j u r y and d u r i n g and a l l of those same 
d e f i n i t i o n s r e g a r d i n g the c a p i t a l murder b u r g l a r y 
a p p l y t o c a p i t a l murder robbery. 
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" A f t e r w e i g h i n g a l l of the e v i d e n c e i n the case 
i n r e g a r d t o the c a p i t a l murder d u r i n g the robbery, 
i f you are not c o n v i n c e d beyond a r e a s o n a b l e doubt 
t h a t Mr. W i l s o n i s g u i l t y of t h a t charge, then you 
would c o n s i d e r the l e s s e r - i n c l u d e d o f f e n s e of f e l o n y 
murder i n v o l v i n g the r o b b e r y . And i f not, then the 
l e s s e r - i n c l u d e d o f f e n s e of j u s t p l a i n r o b b e r y . " 

(R. 646.) A l s o , the c i r c u i t c o u r t i n s t r u c t e d the j u r y : 

"Now t h e r e ' s a l s o the l e s s e r - i n c l u d e d o f f e n s e i n 
the r o b b e r y s e r i e s of f e l o n y murder. And c o n c e r n i n g 
t h a t l e s s e r - i n c l u d e d , a person commits the crime of 
f e l o n y murder i f he commits a r o b b e r y i n the f i r s t 
degree, and w h i l e he i s d o i n g so -- or d u r i n g the 
robbery, he causes the death of any p e r s o n . " 

(R. 664-65.) 

When taken as a whole, the c i r c u i t c o u r t s u f f i c i e n t l y 

a d d r e s s e d the elements of a f e l o n y murder committed d u r i n g a 

robbery, and the c i r c u i t c o u r t d i d not commit e r r o r , p l a i n or 

o t h e r w i s e , i n i t s i n s t r u c t i o n s on f e l o n y murder. Rule 45A, 

A l a . R. App. P. T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n 

t o any r e l i e f . 

B. 

A person commits the crime of f i r s t - d e g r e e b u r g l a r y i f : 

"[H]e or she knowingly and u n l a w f u l l y e n t e r s or 
remains u n l a w f u l l y i n a d w e l l i n g w i t h i n t e n t t o 
commit a crime t h e r e i n , and, i f , i n e f f e c t i n g e n t r y 
or w h i l e i n d w e l l i n g or i n immediate f l i g h t 
t h e r e f r o m , the person or another p a r t i c i p a n t i n the 
c r i m e : 
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"  

"(2) Causes p h y s i c a l i n j u r y t o any p erson 
who i s not a p a r t i c i p a n t i n the crime " 

§ 13A-7-5-(a), A l a . Code 1975. The c i r c u i t c o u r t i n s t r u c t e d 

the j u r y on f i r s t - d e g r e e b u r g l a r y as f o l l o w s : 

"A p erson commits a b u r g l a r y i n the f i r s t degree i f 
he k nowingly and u n l a w f u l l y e n t e r s or remains 
u n l a w f u l l y i n a d w e l l i n g , and he does so w i t h the 
i n t e n t t o commit a crime t h e r e i n , and w h i l e 
e f f e c t i n g e n t r y or w h i l e i n the d w e l l i n g or i n the 
immediate f l i g h t t h e r e f r o m , he causes p h y s i c a l 
i n j u r y t o another person who i s not a p a r t i c i p a n t i n 
the c rime. 

(R. 638.) 

"Of c o u r s e , I have g i v e n you the elements of 
b u r g l a r y i n the e a r l i e r charge. And b u r g l a r y i s 
t h a t a p erson k n o w i n g l y and u n l a w f u l l y e n t e r s or 
remains u n l a w f u l l y i n the d w e l l i n g of another f o r 
the purpose of c o m m i t t i n g a crime. And t h a t a l l e g e d 
crime i n t h i s case was t h e f t . And the f i r s t degree, 
t h a t w h i l e i n the d w e l l i n g or e f f e c t i n g e n t r y 
t h e r e t o or immediate f l i g h t t h e r e f r o m , t h a t he 
caused p h y s i c a l i n j u r y t o a p erson not a p a r t i c i p a n t 
i n the c r i m e . " 

(R. 642-43.) The r e c o r d shows t h a t the c i r c u i t c o u r t p r o p e r l y 

i n s t r u c t e d the j u r y on the elements of f i r s t - d e g r e e b u r g l a r y ; 

t h u s , the c i r c u i t c o u r t d i d not commit e r r o r , p l a i n or 

o t h e r w i s e , i n i t i n s t r u c t i o n s on f i r s t - d e g r e e b u r g l a r y . Rule 

45A, A l a . R. App. P. T h e r e f o r e , t h i s i s s u e does not e n t i t l e 

W i l s o n t o any r e l i e f . 
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XXVI. 

W i l s o n argues t h a t the c i r c u i t c o u r t e r r e d by f a i l i n g t o 

ensure a r e l i a b l e r e c o r d of the c a p i t a l p r o c e e d i n g s . W i l s o n 

p o i n t s t o two p o r t i o n s of the r e c o r d t h a t , he argues, i n d i c a t e 

t h a t the " r e l i a b i l i t y of the r e c o r d i n t h i s case has ... been 

c a s t i n s e r i o u s doubt." (Wilson's b r i e f , a t 89.) 

W i l s o n f i r s t p o i n t s t o the f o l l o w i n g p o r t i o n of the 

r e c o r d i n which the c i r c u i t c o u r t was d i s c u s s i n g the i s s u e of 

i n s t r u c t i n g the j u r y on manslaughter: 

C o u r t : "Anyway, the bottom l i n e i s , what I j u s t 
mentioned i s , the i s s u e of not i n c l u d i n g 
the manslaughter. And, [defense c o u n s e l ] , 
what says the d e f e n s e ? " 

Defense: "Your Honor, [the p r o s e c u t o r ] and I 
d i s c u s s e d t h a t i n f r o n t of the C o u r t . Of  
c o u r s e , f o r the reasons t h a t I a r t i c u l a t e d  
t o you i n your o f f i c e , we s t i l l f e e l t h a t 
manslaughter i s a l e g i t i m a t e charge under 
the case. And you heard [the p r o s e c u t o r ] 
g i v e h i s reason why i t was and why i t was 
n o t . " 

(R. 597-98) (emphasis added.) A t r a n s c r i p t of the d i s c u s s i o n 

i n the judge's o f f i c e r e f e r e n c e d above does not appear t o be 

i n the r e c o r d . However, as W i l s o n r e q u e s t e d , the c i r c u i t 

c o u r t i n s t r u c t e d the j u r y on the l e s s e r - i n c l u d e d o f f e n s e of 

manslaughter. (R. 660-61.) A c c o r d i n g l y , any e r r o r i n f a i l i n g 
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t o t r a n s c r i b e a c o n v e r s a t i o n i n which W i l s o n gave h i s reasons 

why a manslaughter i n s t r u c t i o n was w a r r a n t e d was harmless 

beyond a r e a s o n a b l e doubt. Rule 45, A l a . R. App. P. See 

Chapman v. C a l i f o r n i a , 386 U.S. 18, 24 (1967). 

W i l s o n a l s o argues t h a t the f o l l o w i n g p o r t i o n of the 

r e c o r d from c l o s i n g arguments suggests a d d i t i o n a l o m i s s i o n s 

from the r e c o r d on a p p e a l : 

S t a t e : "How much s u f f e r i n g d i d he go through? How 
much p a i n , Dr. E n s t i c e , d i d t h i s v i c t i m -¬
d i d he s u f f e r ? " 

Defense: "Judge, I am g o i n g t o o b j e c t a g a i n . 
He i s t a l k i n g s p e c i f i c a l l y about p a i n , 
which i s what he t a l k e d about b e f o r e . " 

C o u r t : " I w i l l s u s t a i n the o b j e c t i o n . I 
t h i n k we 

s u s t a i n the o b j e c t i o n . 
are g o i n g more i n t o the area 
^ ^ 4- ^ II we r e f e r r e d t o . " 

(R. 616)(emphasis added.) W i l s o n argues t h a t , because the 

r e c o r d l a c k s a d i s c u s s i o n of the l i m i t s t o be p l a c e d on the 

S t a t e ' s a r g u i n g the i s s u e of p a i n , the d i s c u s s i o n took p l a c e 

o f f the r e c o r d . 

However, W i l s o n ' s o b j e c t i o n r e l a t i n g t o p a i n appears t o 

r e f e r t o h i s e a r l i e r o b j e c t i o n t o the S t a t e ' s r e f e r e n c e d u r i n g 

c l o s i n g arguments t o t o r t u r e . (R. 614-15.) W i l s o n ' s 

a s s e r t i o n t h a t the passage above suggests t h a t a p o r t i o n of 
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the r e c o r d i s m i s s i n g i s not s u p p o r t e d by the r e c o r d . In any 

event, h i s o b j e c t i o n on the m a t t e r was s u s t a i n e d by the 

c i r c u i t c o u r t ; t h e r e f o r e , any e r r o r was h a r m l e s s . Rule 45, 

A l a . R. App. P. See Chapman v. C a l i f o r n i a , 386 U.S. 18, 24 

(1967). T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n t o any 

r e l i e f . 

XXVII. 

W i l s o n next argues t h a t the S t a t e ' s e v i d e n c e was 

i n s u f f i c i e n t t o s u s t a i n h i s c o n v i c t i o n f o r murder made c a p i t a l 

because i t was committed d u r i n g the course of a robbery. The 

u n d e r l y i n g o f f e n s e of f i r s t - d e g r e e r obbery was p r e d i c a t e d on 

W i l s o n ' s t h e f t of Walker's van. W i l s o n argues, based on h i s 

statement t o I n v e s t i g a t o r Luker, t h a t he e n t e r e d Walker's 

house the day b e f o r e Walker's murder and took the keys t o the 

van w i t h o u t u s i n g f o r c e a g a i n s t Walker; t h a t on the n i g h t of 

the murder, h i s i n t e n t i n e n t e r i n g the house was t o s t e a l 

Walker's l a p t o p ; and t h a t he d i d not attempt t o s t e a l the van 

u n t i l the f o l l o w i n g day. Thus, W i l s o n argues, t h e r e was no 

l o g i c a l c o n n e c t i o n between Walker's murder and the t h e f t of 

the van. 
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" ' I n d e t e r m i n i n g the s u f f i c i e n c y of the e v i d e n c e t o 

s u s t a i n a c o n v i c t i o n , a r e v i e w i n g c o u r t must acce p t as t r u e 

a l l e v i d e n c e i n t r o d u c e d by the S t a t e , a c c o r d the S t a t e a l l 

l e g i t i m a t e i n f e r e n c e s t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n 

a l i g h t most f a v o r a b l e t o the p r o s e c u t i o n . ' " B a l l e n g e r v.  

S t a t e , 720 So. 2d 1033, 1034 ( A l a . Crim. App. 1998) ( q u o t i n g 

F a i r c l o t h v. S t a t e , 471 So. 2d 485, 488 ( A l a . Crim. App. 

1984), a f f ' d , 471 So. 2d 493 ( A l a . 1985)). "'The t e s t used i n 

d e t e r m i n i n g the s u f f i c i e n c y of e v i d e n c e t o s u s t a i n a 

c o n v i c t i o n i s whether, v i e w i n g the ev i d e n c e i n the l i g h t most 

f a v o r a b l e t o the p r o s e c u t i o n , a r a t i o n a l f i n d e r of f a c t c o u l d 

have found the defendant g u i l t y beyond a r e a s o n a b l e doubt.'" 

Nunn v. S t a t e , 697 So. 2d 497, 498 ( A l a . Crim. App. 1997) 

( q u o t i n g O'Neal v. S t a t e , 602 So. 2d 462, 464 ( A l a . Crim. App. 

1992 ) ) . "'When t h e r e i s l e g a l e v i d e n c e from which the j u r y 

c o u l d , by f a i r i n f e r e n c e , f i n d the defendant g u i l t y , the t r i a l 

c o u r t s h o u l d submit [the case] t o the j u r y , and, i n such a 

case, t h i s c o u r t w i l l not d i s t u r b the t r i a l c o u r t ' s 

d e c i s i o n . ' " F a r r i o r v. S t a t e , 728 So. 2d 691, 696 ( A l a . Crim. 

App. 1998) ( q u o t i n g Ward v. S t a t e , 557 So. 2d 848, 850 ( A l a . 

Crim. App. 1990)). "The r o l e of a p p e l l a t e c o u r t s i s not t o 

say what the f a c t s a r e . Our r o l e ... i s t o judge whether the 
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evi d e n c e i s l e g a l l y s u f f i c i e n t t o a l l o w s u b m i s s i o n of an i s s u e 

f o r d e c i s i o n [by] the j u r y . " Ex p a r t e Bankston, 358 So. 2d 

1040, 1042 ( A l a . 1978). 

F u r t h e r , 

" ' " [ i ] n t e n t , ... b e i n g a s t a t e or c o n d i t i o n 
of the mind, i s r a r e l y , i f e v e r , 
s u s c e p t i b l e of d i r e c t or p o s i t i v e p r o o f , 
and must u s u a l l y be i n f e r r e d from the f a c t s 
t e s t i f i e d t o by w i t n e s s e s and the 
c i r c u m s t a n c e s as d e v e l o p e d by the 
e v i d e n c e . " McCord v. S t a t e , 501 So. 2d 
520, 528-529 ( A l a . Cr. App. 1986), q u o t i n g 
Pumphrey v. S t a t e , 156 A l a . 103, 47 So. 156 
(1908).' 

"French v. S t a t e , 687 So. 2d 202, 204 ( A l a . Crim. 
App. 1995), a f f ' d i n p a r t , r e v ' d i n p a r t on o t h e r 
grounds, 687 So. 2d 205 ( A l a . 1996). 

"'"The q u e s t i o n of i n t e n t i s h a r d l y ever 
capable of d i r e c t p r o o f . Such q u e s t i o n s 
are n o r m a l l y q u e s t i o n s f o r the j u r y . 
McMurphy v. S t a t e , 455 So. 2d 924 ( A l a . 
Crim. App. 1984); C r a i g v. S t a t e , 410 So. 
2d 449 ( A l a . Crim. App. 1981), c e r t . 
d e n i e d , 410 So. 2d 449 ( A l a . 1982)." Loper  
v. S t a t e , 469 So. 2d 707, 710 ( A l a . Cr. 
App. 1985).' 

"Oryang v. S t a t e , 642 So. 2d 989, 994 ( A l a . Crim. 
App. 1994)." 

Renney v. S t a t e , 53 So. 3d 981, 988 ( A l a . Crim. App. 2010). 

S e c t i o n 13A-8-41(a), A l a . Code 1975, p r o v i d e s : 

"A person commits the crime of robbery i n the f i r s t 
degree i f he v i o l a t e s S e c t i o n 13A-8-43 and he: 
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"(1) Is armed w i t h a d e a d l y weapon or 
dangerous i n s t r u m e n t ; or 

"(2) Causes s e r i o u s p h y s i c a l i n j u r y t o 
a n o t h e r . " 

S e c t i o n 13A-8-43(a), A l a . Code 1975, p r o v i d e s : 

"A person commits the crime of r o b b e r y i n the t h i r d 
degree i f i n the course of c o m m i t t i n g a t h e f t he: 

"(1) Uses f o r c e a g a i n s t the person of the 
owner or any person p r e s e n t w i t h i n t e n t t o 
overcome h i s p h y s i c a l r e s i s t a n c e or p h y s i c a l 
power of r e s i s t a n c e ; or 

"(2) Threatens the imminent use of f o r c e 
a g a i n s t the person of the owner or any p e r s o n 
p r e s e n t w i t h i n t e n t t o compel a c q u i e s c e n c e t o 
the t a k i n g of or e s c a p i n g w i t h the p r o p e r t y . " 

Here, the S t a t e p r e s e n t e d e v i d e n c e from which the j u r y 

c o u l d have found beyond a r e a s o n a b l e doubt t h a t W i l s o n 

murdered Walker d u r i n g an attempt t o take Walker's van. 

A l t h o u g h W i l s o n d i d s t a t e t h a t i t was h i s i n t e n t t o s t e a l 

Walker's l a p t o p on the n i g h t of Walker's murder (C. 520), he 

a l s o s t a t e d t h a t the " o r i g i n a l p l a n was g o i n g over t h e r e and 

t a k i n g the van" and t h a t he and h i s codefendants had t a l k e d 

about "g o i n g over t h e r e and h i t t i n g Mr. Walker and k n o c k i n g 

him out and t a k i n g the keys." (C. 516-17.) From these 

s t a t e m e n t s , the j u r y c o u l d have r e a s o n a b l y i n f e r r e d t h a t , 

a l t h o u g h the van may not have been t a k e n the e v e n i n g Walker 
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was murdered, W i l s o n was a t t e m p t i n g t o rob Walker of h i s van 

when he murdered Walker. 

W i l s o n r e l i e s on h i s statement t h a t he d i d not attempt t o 

s t e a l the van u n t i l the day a f t e r Walker was murdered and the 

i m p l i c a t i o n from t h a t statement t h a t Walker was not murdered 

d u r i n g the course of a r o b b e r y . W i l s o n ' s r e l i a n c e i s 

m i s p l a c e d , though, because a t h e f t need not occur f o r the 

elements of r o b b e r y t o be s a t i s f i e d . 

" '[R]obbery ... i s a crime a g a i n s t the p e r s o n ; i t 
does not r e q u i r e t h a t a t h e f t be a c c o m p l i s h e d f o r 
the elements of r o b b e r y t o be e s t a b l i s h e d . ' Ex  
p a r t e Verzone, 868 So. 2d 399, 402 ( A l a . 2003) . 
'Proof of an a c t u a l t a k i n g of p r o p e r t y i s not 
r e q u i r e d t o s u s t a i n a c o n v i c t i o n f o r r o b b e r y . ' 
C r a i g v. S t a t e , 893 So. 2d 1250, 1256 ( A l a . Crim. 
App. 2004). '"[T]he former crime of attempted 
r o b b e r y now c o n s t i t u t e s r o b b e r y . " ' Casey v. S t a t e , 
925 So. 2d 1005, 1006 ( A l a . Crim. App. 2005) 
( q u o t i n g P e t t y v. S t a t e , 414 So. 2d 182, 183 ( A l a . 
Crim. App. 1 9 8 2 ) ) . " 

Evans v. S t a t e , [Ms. CR-09-1806, Sept. 30, 2011] So. 3d 

, ( A l a . Crim. App. 2011). 

A c c o r d i n g l y , the S t a t e ' s e v i d e n c e was s u f f i c i e n t t o 

s u s t a i n W i l s o n ' s c o n v i c t i o n f o r murder made c a p i t a l because i t 

o c c u r r e d d u r i n g the commission of a robbery. T h e r e f o r e , t h i s 

i s s u e does not e n t i t l e W i l s o n t o any r e l i e f . 
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X X V I I I . 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

a l l o w i n g the v i c t i m ' s b r o t h e r t o s i t a t the p r o s e c u t i o n ' s 

t a b l e d u r i n g the t r i a l . S p e c i f i c a l l y , W i l s o n contends the 

presence of the v i c t i m ' s b r o t h e r d e n i e d him a f a i r t r i a l and 

a r e l i a b l e s e n t e n c i n g d e t e r m i n a t i o n , i . e . , one f r e e from 

p a s s i o n and p r e j u d i c e . W i l s o n made no o b j e c t i o n t o the 

v i c t i m ' s presence a t the p r o s e c u t i o n ' s t a b l e ; t h e r e f o r e , t h i s 

C o urt w i l l r e v i e w t h i s c l a i m f o r p l a i n e r r o r . See Rule 45A, 

A l a . R. App. P. 

"At the r e q u e s t of a p a r t y the c o u r t may o r d e r w i t n e s s e s 

e x c l u d e d so t h a t t h e y cannot hear the t e s t i m o n y of o t h e r 

w i t n e s s e s and i t may make the o r d e r of i t s own motion." Rule 

615, A l a . R. E v i d . T h i s r u l e , however, does not a u t h o r i z e the 

e x c l u s i o n of "a v i c t i m of a c r i m i n a l o f f e n s e or the 

r e p r e s e n t a t i v e of a v i c t i m who i s unable t o a t t e n d , when the 

r e p r e s e n t a t i v e has been s e l e c t e d by the v i c t i m , the v i c t i m ' s 

g u a r d i a n , or the v i c t i m ' s f a m i l y . " I d . 

Walker's b r o t h e r was p r e s e n t as the v i c t i m ' s 

r e p r e s e n t a t i v e . See § 15-14-56, A l a . Code 1975 (grounds f o r 

p e r m i t t i n g a v i c t i m ' s r e p r e s e n t a t i v e t o a t t e n d a r e : death of 
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the v i c t i m ; d i s a b i l i t y ; h a r d s h i p ; i n c a p a c i t y ; p h y s i c a l , 

m e n t al, or e m o t i o n a l c o n d i t i o n ; age; or o t h e r i n a b i l i t y ) . " I n 

Alabama, a r e p r e s e n t a t i v e of a v i c t i m has a s t a t u t o r y r i g h t t o 

s i t a t c o u n s e l t a b l e . " G r i m s l e y v. S t a t e , 678 So. 2d 1197, 

1210 ( A l a . Crim. App. 1996); §§ 15-14-53, 15-14-56, A l a . Code 

1975. The f a c t t h a t Walker's b r o t h e r t e s t i f i e d does not a l t e r 

t h i s s t a t u t o r y r i g h t . See Johnson v. S t a t e , 648 So. 2d 629, 

633-34 ( A l a . Crim. App. 1994) ( h o l d i n g i t was not e r r o r t o 

a l l o w v i c t i m ' s r e p r e s e n t a t i v e t o t e s t i f y , d e s p i t e her presence 

a t the p r o s e c u t i o n ' s t a b l e ) . Thus, i t was not e r r o r , much 

l e s s p l a i n e r r o r , f o r the c i r c u i t c o u r t t o a l l o w Walker's 

b r o t h e r t o s i t a t the p r o s e c u t i o n ' s t a b l e . A c c o r d i n g l y , t h i s 

i s s u e does not e n t i t l e W i l s o n t o any r e l i e f . 

XXIX. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

a l l o w i n g the S t a t e t o i n t r o d u c e u n s u b s t a n t i a t e d and i r r e l e v a n t 

e v i d e n c e of W i l s o n ' s motive. S p e c i f i c a l l y , W i l s o n r e f e r s t o 

the c i r c u i t c o u r t ' s d e c i s i o n t o a l l o w I n v e s t i g a t o r Luker t o 

t e s t i f y about h i s d i s c o v e r y of s u i t c a s e s , found b e h i n d a 

h i d den p a n e l above the f i r e p l a c e , t h a t c o n t a i n e d c o i n s and 

j e w e l r y . W i l s o n argues t h a t the e v i d e n c e was s p e c u l a t i v e , and 
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t h a t i t was h i g h l y p r e j u d i c i a l because i t suggested t h a t 

W i l s o n was aware of and was s e a r c h i n g f o r the s u i t c a s e s . 

Because W i l s o n d i d not o b j e c t t o t h i s t e s t i m o n y , t h i s i s s u e 

w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . 1 7 Rule 45A, A l a . R. 

App. P. 

" ' R e l e v a n t e v i d e n c e ' means evi d e n c e h a v i n g any tendency 

t o make the e x i s t e n c e of any f a c t t h a t i s of consequence t o 

the d e t e r m i n a t i o n of the a c t i o n more p r o b a b l e or l e s s p r o b a b l e 

than i t would be w i t h o u t the e v i d e n c e . " Rule 401, A l a . R. 

E v i d . " A l l r e l e v a n t e v i d e n c e i s a d m i s s i b l e , except as 

o t h e r w i s e p r o v i d e d by the C o n s t i t u t i o n of the U n i t e d S t a t e s or 

t h a t of the S t a t e of Alabama, by s t a t u t e , by these r u l e s , or 

by o t h e r r u l e s a p p l i c a b l e i n the c o u r t s of t h i s S t a t e . 

E v idence which i s not r e l e v a n t i s not a d m i s s i b l e . " Rule 402, 

A l a . R. E v i d . "Although r e l e v a n t , e v i d e n c e may be e x c l u d e d i f 

i t s p r o b a t i v e v a l u e i s s u b s t a n t i a l l y outweighed by the danger 

of u n f a i r p r e j u d i c e , c o n f u s i o n of the i s s u e s , or m i s l e a d i n g 

1 7 A l t h o u g h W i l s o n a s s e r t s i n h i s b r i e f t h a t he o b j e c t e d t o 
the a d m i s s i o n of t h i s e v i d e n c e , the r e c o r d does not s u p p o r t 
h i s c o n t e n t i o n . I n v e s t i g a t o r Luker t e s t i f i e d about h i s 
d i s c o v e r y of the s u i t c a s e s w i t h o u t o b j e c t i o n . (R. 270-71.) 
W i l s o n ' s o b j e c t i o n was t o the a d m i s s i o n of photographs of the 
c o i n s and j e w e l r y , which were o f f e r e d l a t e r a t t r i a l by the 
S t a t e . 
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the j u r y , or by c o n s i d e r a t i o n s of undue d e l a y , waste of time, 

or n e e d l e s s p r e s e n t a t i o n of c u m u l a t i v e e v i d e n c e . " Rule 403, 

A l a . R. E v i d . The d e t e r m i n a t i o n whether the p r o b a t i v e v a l u e 

of e v i d e n c e i s s u b s t a n t i a l l y outweighed by i t s p r e j u d i c i a l 

v a l u e i s v e s t e d i n the t r i a l c o u r t , and the c o u r t ' s 

d e t e r m i n a t i o n on t h a t i s s u e w i l l not be d i s t u r b e d absent a 

c l e a r abuse of d i s c r e t i o n . D o s t e r v. S t a t e , 72 So. 3d 50, 90 

( A l a . Crim. App. 2010) ( q u o t i n g K i l l i n g s w o r t h v. S t a t e , 33 So. 

3d 632, 638 ( A l a . Crim. App. 2009), q u o t i n g i n t u r n Hayes v.  

S t a t e , 717 So. 2d 30, 37 ( A l a . Crim. App. 1997)). 

A l t h o u g h W i l s o n d i d not admit t o b e i n g aware of the 

s u i t c a s e s f u l l of j e w e l r y and c o i n s or t o p u t t i n g h o l e s i n the 

i n t e r i o r w a l l s of Walker's house i n an e f f o r t t o l o c a t e the 

s u i t c a s e s , I n v e s t i g a t o r L uker's t e s t i m o n y r e g a r d i n g h i s 

d i s c o v e r y of the s u i t c a s e s was p r o b a t i v e of the i s s u e of 

m o t i v e. W i l s o n ' s statement t o p o l i c e i n d i c a t e d t h a t he knew 

Walker and Walker's son, t h a t he had p r e v i o u s l y v i s i t e d 

Walker's house, t h a t he had s e a r c h e d Walker's home i m m e d i a t e l y 

b e f o r e the murder, and t h a t he had f o r c e d h i s way i n t o 

m u l t i p l e rooms w i t h a s c r e w d r i v e r . From t h i s e v i d e n c e , the 

j u r y c o u l d have r e a s o n a b l y i n f e r r e d t h a t W i l s o n was f a m i l i a r 
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w i t h Walker's home and h i s v a l u a b l e s and t h a t i t was h i s 

i n t e n t , a t l e a s t i n p a r t , t o e n t e r Walker's house and l o c a t e 

v a l u a b l e s , i n c l u d i n g the s u i t c a s e s f i l l e d w i t h j e w e l r y and 

c o i n s . A c c o r d i n g l y , I n v e s t i g a t o r L uker's t e s t i m o n y was h i g h l y 

p r o b a t i v e of W i l s o n ' s motive t o commit the crime of b u r g l a r y . 

F u r t h e r , a l t h o u g h I n v e s t i g a t o r L uker's t e s t i m o n y r e g a r d i n g h i s 

d i s c o v e r y of the s u i t c a s e s was i n d e e d p r e j u d i c i a l , as i s a l l 

e v i d e n c e a g a i n s t a defendant, i t s p r e j u d i c i a l v a l u e d i d not 

s u b s t a n t i a l l y outweigh the p r o b a t i v e v a l u e i n t h i s case. See 

Rule 403, A l a . R. E v i d . 

Because I n v e s t i g a t o r L uker's t e s t i m o n y r e g a r d i n g the 

d i s c o v e r y of the s u i t c a s e s i n the w a l l was r e l e v a n t t o 

W i l s o n ' s motive, no e r r o r , much l e s s p l a i n e r r o r , o c c u r r e d by 

i t s a d m i s s i o n . Rule 45A, A l a . R. App. P. T h e r e f o r e , t h i s 

i s s u e does not e n t i t l e W i l s o n t o any r e l i e f . 

XXX. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d by 

a l l o w i n g the S t a t e and i t s w i t n e s s t o make i r r e l e v a n t and 

p r e j u d i c i a l r e f e r e n c e s t o the codefendants and t h e i r 

c o n f e s s i o n s . W i l s o n argues t h a t the S t a t e ' s comments v i o l a t e d 
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h i s r i g h t t o a f a i r t r i a l , h i s r i g h t t o c o n f r o n t w i t n e s s e s , 

and h i s r i g h t t o a r e l i a b l e s e n t e n c i n g d e t e r m i n a t i o n . 

In g e n e r a l , commenting on a codefendant's c o n v i c t i o n or 

c o n f e s s i o n has been h e l d t o be e r r o r . In Stokes v. S t a t e , 462 

So. 2d 964 ( A l a . Crim. App. 1984), t h i s C ourt s t a t e d : 

"A s u r v e y of the Alabama cases on t h i s p o i n t 
r e v e a l s t h a t d i s c l o s u r e of the outcome of a 
co-defendant's case has been denounced whether i t 
o c c u r r e d i n argument, see Knowles v. S t a t e , 44 A l a . 
App. 163, 204 So. 2d 506 (1967) ( P r o s e c u t o r ' s 
statement t h a t o t h e r defendants had a l r e a d y p l e d 
g u i l t y ) ; B e l l v. S t a t e , 41 A l a . App. 561, 140 So. 2d 
295 (1962) ( P r o s e c u t o r ' s statement t h a t co-defendant 
had c o n f e s s e d ) ; Lowery v. S t a t e , 21 A l a . App. 352, 
108 So. 351 (1926) ( D i s t r i c t a t t o r n e y ' s comment t h a t 
one person had a l r e a d y been c o n v i c t e d ) ; F e l d e r v.  
S t a t e , 20 A l a . App. 603, 104 So. 444 (1925) 
( P r o s e c u t o r ' s comment t h a t , 'The o t h e r man had 
p l e a d e d g u i l t y ' ) , i n the S t a t e ' s c a s e - i n - c h i e f , see  
W i l l i a m s v. S t a t e , 369 So. 2d 910 ( A l a . Crim. App. 
1979) ( S t a t e ' s w i t n e s s asked whether he t e s t i f i e d i n 
case when co-defendant was c o n v i c t e d ) ; Lane v.  
S t a t e , 40 A l a . App. 174, 109 So. 2d 758 (1959) 
( S t a t e asked c o - i n d i c t e e the outcome of h i s 
p r o s e c u t i o n ) ; Evans v. S t a t e , 39 A l a . App. 498, 105 
So. 2d 831 (1958) ( D i s t r i c t a t t o r n e y asked 
a c c o m p l i c e whether he was g u i l t y of same o f f e n s e 
w i t h which defendant was ch a r g e d ) , or d u r i n g the 
p r e s e n t a t i o n of the defense, see Dickens v. S t a t e , 
49 A l a . App. 480, 273 So. 2d 240 (1973) (Defendant 
q u e s t i o n e d , on c r o s s - e x a m i n a t i o n , a bout 
co-defendant's g u i l t y p l e a ) ; McGhee v. S t a t e , 41 
A l a . App. 669, 149 So. 2d 1 (1962) (Defendant sought 
t o p r e s e n t e v i d e n c e of co-defendant's a c q u i t t a l ) ; 
H i l l v. S t a t e , 210 A l a . 221, 97 So. 639 (1923) 
(Defendant c l a i m e d h i s own p r o s e c u t i o n s h o u l d be 
b a r r e d by a c c o m p l i c e ' s a c q u i t t a l ) . 
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"In a l l of the Alabama cases c i t e d above, the 
r e v i e w i n g c o u r t s have d i s a p p r o v e d of r e f e r e n c e t o 
the d i s p o s i t i o n of a co-defendant's case on the 
t h e o r y t h a t the outcome of another's p r o s e c u t i o n i s 
s i m p l y i r r e l e v a n t t o the g u i l t or innocence of the 
defendant and may not be r e c e i v e d as s u b s t a n t i v e 
e v i d e n c e a t defendant's t r i a l . See, e.g., H i l l v.  
S t a t e , 210 A l a . 221, 97 So. 639 (1923)." 

462 So. 2d a t 966-67. The r e f e r e n c e s t o W i l s o n ' s codefendants 

of which he complains w i l l be add r e s s e d i n t u r n . 

A. 

W i l s o n f i r s t complains of s e v e r a l q u e s t i o n s posed by the 

S t a t e d u r i n g v o i r d i r e . W i l s o n d i d not o b j e c t t o the 

q u e s t i o n s ; t h e r e f o r e , these q u e s t i o n s w i l l be e v a l u a t e d under 

a p l a i n - e r r o r s t a n d a r d . 

S t a t e : "What I want t o make sure -- and I can't 
r e a d your minds, but your h e a r t and s o u l -¬
by l o o k i n g a t you r i g h t now, p r o s p e c t i v e 
members of the j u r y , do you t h i n k t h a t 
because D a v i d W i l s o n was 20 years o l d -¬
j u s t because of h i s age, t h a t g i v e s him the 
r i g h t and o t h e r a l l e g e d co-defendants t o 
a l l e g e d l y commit c a p i t a l o f f e n s e s , rob and 
b u r g l a r i z e and k i l l a 6 4 - y e a r - o l d man?" 

(R. 70.) 

S t a t e : "Now, I want t o c a l l out some o t h e r names 
r e a l q u i c k l y , i f you know these p e o p l e . 
These are a l l e g e d co-defendants a l s o 
charged w i t h D a v i d W i l s o n . I expect Mr. 
Dav i d W i l s o n -- I w i l l g i v e you an address 
-- had l i v e d a t ... i n Dothan, Alabama. 
That i s the address where they l i v e d . That 
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may j o g your memory. I b e l i e v e he i s about 
f i v e - e l e v e n , 178 pounds. Of c o u r s e , you 
see him here a t the t a b l e . 

"Matthew Marsh, one of the o t h e r 
co-defendants t h a t was a r r e s t e d and 
charged? Does anybody know Matthew Lee 
Marsh, who l i v e d a t ... , Dothan, Alabama. 
And I b e l i e v e Mr. Marsh had a b l u e -- l i g h t 
green, whatever, Geo v e h i c l e t h a t he drove 
around w i t h a handicapped t a g . Does t h a t 
j o g your memory? I an a s k i n g you about the 
d e f e n d a n t s . Or i f you know t h e i r p a r e n t s ? 
That's one of those h a r d q u e s t i o n s . You 
know, you d i d n ' t ask me about h i s p a r e n t s . 
I know the p a r e n t s . I am s t a n d i n g up here 
i n the open courtroom. I am g i v i n g you the 
d e f e n d a n t s ' names. And i f you know them or 
I g i v e you the a d d r e s s e s , you are g o i n g t o 
know who the p a r e n t s a r e , i f you know them 
i s what I'm a s k i n g . Okay. So I would l i k e 
t o know t h a t . I b e l i e v e Mr. Marsh was 
f i v e - t e n , 240." 

"(Whereupon, t h e r e was no response from the j u r y 
v e n i r e . ) 

S t a t e : " C a t h e r i n e N i c o l e ' K i t t y ' C o r l e y l i v e d a t 
1008 South B e l l S t r e e t . Anybody know her? 
Does t h a t r i n g a b e l l i n any manner or 
f a s h i o n ? " 

"(Whereupon, t h e r e was no response from the j u r y 
v e n i r e . ) 

S t a t e : " M i c h a e l Ray Jackson, ... , Dothan, 
Alabama. Anybody know M i c h a e l Jackson? I 
b e l i e v e Mr. Jackson a l s o worked f o r the 
C i t y of Dothan. S p e c i f i c a l l y , had a j o b 
w o r k i n g w i t h the l e i s u r e s e r v i c e s . He may 
be i n v o l v e d i n any a c t i v i t i e s or w i t h 
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c h i l d r e n -- does anybody know M i c h a e l 

J a c k s o n ? " 1 8 

(R. 87-89.) 

The f o r e g o i n g q u e s t i o n s t o the j u r y v e n i r e were not 

comments on the c o n v i c t i o n s or c o n f e s s i o n s of W i l s o n ' s 

codefendants. I n s t e a d , they were q u e s t i o n s d e s i g n e d t o 

determine whether any p o t e n t i a l j u r o r s knew W i l s o n ' s 

codefendants. For the purpose of o b t a i n i n g an i m p a r t i a l j u r y , 

b o t h p a r t i e s c e r t a i n l y are e n t i t l e d t o q u e s t i o n the j u r y 

v e n i r e as t o whether i t s members know the codefendants or 

t h e i r f a m i l i e s . Thus, i t was not e r r o r , p l a i n or o t h e r w i s e , 

f o r the c i r c u i t c o u r t t o a l l o w the q u e s t i o n s . Rule 45A, A l a . 

R. App. P. T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n t o 

any r e l i e f . 

B. 

W i l s o n next argues t h a t the f o l l o w i n g exchange between 

the S t a t e and I n v e s t i g a t o r Luker c o n s t i t u t e d a comment on a 

codefendant's c o n f e s s i o n : 

S t a t e : "So the van had been r e c o v e r e d a l r e a d y ? " 

1 8 S t r e e t addresses have been o m i t t e d . 
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Wit n e s s : "Yes, s i r . When we i n t e r v i e w e d Mr. W i l s o n , 
i t had been r e c o v e r e d . We had t a l k e d t o 
Matthew Marsh and — " 

S t a t e : "Not what he s a i d , but d i d you t a l k t o 
Marsh?" 

W i t n e s s : "We t a l k e d t o Marsh and then was a b l e t o 
r e c o v e r the van." 

(R. 281-82.) At most, the i n f e r e n c e t o be drawn from 

I n v e s t i g a t o r Luker's answer was t h a t Marsh had knowledge of 

the whereabouts of Walker's van. I n v e s t i g a t o r Luker's answer 

d i d not i n d i c a t e t h a t Marsh had made a c o n f e s s i o n . Moreover, 

from the f a c t t h a t Marsh knew the whereabouts of the van, i t 

c o u l d have r e a s o n a b l y been i n f e r r e d t h a t the van was r e c o v e r e d 

from h i s p r o p e r t y . McNabb v. S t a t e , 887 So. 2d 929, 971 ( A l a . 

Crim. App. 2001) ( h o l d i n g t h a t " t e s t i m o n y t h a t may be 

i n a d m i s s i b l e may be ren d e r e d harmless by p r i o r or subsequent 

l a w f u l t e s t i m o n y t o the same e f f e c t or from which the same 

f a c t s can be i n f e r r e d " ) . T h e r e f o r e , W i l s o n has not met h i s 

burden t o e s t a b l i s h t h a t p l a i n e r r o r o c c u r r e d and thus i s not 

e n t i t l e d t o any r e l i e f on t h i s i s s u e . Rule 45A, A l a . R. Crim. 

P. 
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C. 

W i l s o n next argues t h a t the f o l l o w i n g e x p l a n a t i o n from 

I n v e s t i g a t o r Luker as t o why he d i d not submit e v i d e n c e from 

the crime scene f o r DNA t e s t i n g was a comment i n d i c a t i n g t h a t 

W i l s o n ' s codefendants had c o n f e s s e d : 

W i t n e s s : "We had Mr. W i l s o n ' s c o n f e s s i o n , as w e l l as 
the o t h e r co-defendants s a y i n g the same 
t h i n g t h a t Mr. W i l s o n — " 

Defense: " O b j e c t i o n , t o r e l e v a n c e . " 

C o u r t : " S u s t a i n e d as t o what the co-
defendants s a i d . " 

(R. 295.) 

W i l s o n appears t o argue t h a t , a l t h o u g h the c i r c u i t c o u r t 

s u s t a i n e d h i s o b j e c t i o n , the c i r c u i t c o u r t e r r e d by f a i l i n g t o 

g i v e a c u r a t i v e i n s t r u c t i o n . W i l s o n d i d not r e q u e s t a 

c u r a t i v e i n s t r u c t i o n ; t h e r e f o r e , t h i s i s s u e w i l l be re v i e w e d 

f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

Assuming the c i r c u i t c o u r t e r r e d by f a i l i n g t o g i v e a 

c u r a t i v e i n s t r u c t i o n , any e r r o r was harmless and thus d i d not 

r i s e t o the l e v e l of p l a i n e r r o r . Rule 45A, A l a . R. App. P. 

Here, I n v e s t i g a t o r Luker made an i s o l a t e d remark and d i d not 

go i n t o any of the d e t a i l s of the codefendant's s t a t e m e n t s . 

G i v i n g a c u r a t i v e i n s t r u c t i o n r e g a r d i n g the f l e e t i n g remark 
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may have drawn more unwanted a t t e n t i o n t o the remark. 

F u r t h e r , W i l s o n , h i m s e l f , c o n f e s s e d t o h i s p a r t i c i p a t i o n i n 

Walker's murder, and Walker's p r o p e r t y was found i n W i l s o n ' s 

house. Under the f a c t s of t h i s case, t h i s C ourt cannot say 

t h a t the c i r c u i t c o u r t ' s f a i l u r e t o g i v e a c u r a t i v e 

i n s t r u c t i o n a v e r s e l y a f f e c t e d the outcome of the t r i a l , Ex  

p a r t e Walker, 972 So. 2d 737, 752 ( A l a . 2007), or was "so 

e g r e g i o u s ... t h a t [ i t ] s e r i o u s l y a f f e c t [ e d ] the f a i r n e s s , 

i n t e g r i t y or p u b l i c r e p u t a t i o n of j u d i c i a l p r o c e e d i n g s . " Ex  

p a r t e P r i c e , 725 So. 2d 1063, 1071-72 ( A l a . 1998). 

Consequently, the c i r c u i t c o u r t ' s e r r o r , i f any, i n 

f a i l i n g t o g i v e a c u r a t i v e i n s t r u c t i o n r e g a r d i n g I n v e s t i g a t o r 

L u ker's remark d i d not r i s e t o the l e v e l of p l a i n e r r o r . Rule 

45A, A l a . R. App. P. T h e r e f o r e , W i l s o n i s not e n t i t l e d t o any 

r e l i e f on t h i s i s s u e . 

D. 

W i l s o n a l s o argues t h a t the S t a t e ' s q u e s t i o n r e g a r d i n g 

the t i m i n g when Jackson's statement was g i v e n t o p o l i c e 

c o n s t i t u t e d an improper comment on Jackson's c o n f e s s i o n : 

S t a t e : "One o t h e r r e f e r e n c e t o t h a t q u e s t i o n . L e t 
me show you i n my book -- f l i p over t o a 
statement t h a t was taken from M i c h a e l Ray 
J a ckson. I ' l l show you my copy." 
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Defense: "Your honor, I am g o i n g t o o b j e c t t o 
r e l e v a n c e . " 

C o u r t : "We are f u s s i n g over the t i m e s . 

S t a t e : "That's the l a s t q u e s t i o n I w i l l ask, 
Judge." 

C o u r t : "For what i t ' s worth." 

S t a t e : "My q u e s t i o n t o you, the statement taken 
from M i c h a e l Ray Jackson, what was the 
time? The time i t was taken from M i c h a e l 
Ray Jackson, what was the date and t i m e ? " 

W i t n e s s : " A p r i l the 14th, 2004." 

S t a t e : "Now, i n the upper l e f t - h a n d c o r n e r , t h i s 
huge f i l e , computer ge n e r a t e d , what does i t 
show the date and the time t h i s was run?" 

W i t n e s s : 3/02/06 a t 1:13." 

(R. 417.) 

Assuming, w i t h o u t d e c i d i n g , t h a t i t was e r r o r t o admit 

e v i d e n c e e s t a b l i s h i n g t h a t a codefendant made a statement 

w i t h o u t d i v u l g i n g the c o n t e n t of t h a t statement, t h a t e r r o r 

does not warrant a r e v e r s a l of W i l s o n ' s c o n v i c t i o n s and 

sen t e n c e s . Rule 45, A l a . R. App. P.; Chapman v. C a l i f o r n i a , 

386 U.S. 18, 24 (1967). As the r e c o r d makes c l e a r , n e i t h e r 

the S t a t e nor i t s w i t n e s s r e f e r r e d t o Jackson's statement as 

a c o n f e s s i o n . I n s t e a d , the q u e s t i o n and answer, w i t h o u t g o i n g 

i n t o the c o n t e n t of t h a t statement, merely showed t h a t the 
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p o l i c e took a statement from Jackson. The mere f a c t t h a t 

Jackson made a statement t o p o l i c e i s not i n c r i m i n a t i n g . 

F u r t h e r , as s t a t e d above, W i l s o n , h i m s e l f , c o n f e s s e d t o h i s 

p a r t i c i p a t i o n i n Walker's murder, and Walker's p r o p e r t y was 

found a t W i l s o n ' s house. Cf. Gobble v. S t a t e , [Ms. CR-05-

0225, Feb. 5, 2010] So. 3d , ( A l a . Crim. App. 2010) 

( h o l d i n g t h a t the erroneous a d m i s s i o n of comments r e l a t i n g t o 

a codefendant's statement was harmless when the defendant 

t e s t i f i e d t o those same f a c t s ) . Based on the f a c t s i n t h i s 

case, t h i s Court h o l d s t h a t any e r r o r i n the a d m i s s i o n of 

t e s t i m o n y t o the e f f e c t t h a t a codefendant made a statement 

was h a r m l e s s . T h e r e f o r e , t h i s i s s u e does not e n t i t l e W i l s o n 

t o any r e l i e f . Rule 45, A l a . R. App. P.; Chapman v.  

C a l i f o r n i a , 386 U.S. 18, 24 (1967). 

XXXI. 

W i l s o n next argues t h a t the c i r c u i t c o u r t e r r e d i n double 

c o u n t i n g r o b b e r y and b u r g l a r y as b o t h element of the c a p i t a l 

o f f e n s e s and as a g g r a v a t i n g c i r c u m s t a n c e s i n the p e n a l t y phase 

of the t r i a l . 1 9 S p e c i f i c a l l y , W i l s o n argues t h a t , because 

1 9 T h i s Court has p r e v i o u s l y h e l d t h a t the p r a c t i c e of 
double c o u n t i n g i s c o n s t i t u t i o n a l l y p e r m i s s i b l e . Brown v.  
S t a t e , 11 So. 3d 866 ( A l a . Crim. App. 2007). 
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robbe r y and b u r g l a r y were used as elements of the c a p i t a l 

o f f e n s e s i n the g u i l t phase and a g g r a v a t i n g c i r c u m s t a n c e s i n 

the p e n a l t y phase, the S t a t e has f a i l e d t o narrow the c l a s s of 

cases e l i g i b l e f o r the death p e n a l t y . See, e.g., Gregg v. 

G e o r g i a , 428 U.S. 153 (1976). 

In V a n p e l t v. S t a t e , 74 So. 3d 32, 89 ( A l a . Crim. App. 

2009), t h i s C ourt r e j e c t e d a c h a l l e n g e t o double c o u n t i n g as 

f o l l o w s : 

" C o n t r a r y t o V a n p e l t ' s a s s e r t i o n s , t h e r e i s no 
c o n s t i t u t i o n a l or s t a t u t o r y p r o h i b i t i o n a g a i n s t 
double c o u n t i n g c e r t a i n c i r c u m s t a n c e s as b o t h an 
element of the o f f e n s e and an a g g r a v a t i n g 
c i r c u m s t a n c e . See § 13A-5-45(e), A l a . Code 1975 
( p r o v i d i n g t h a t 'any a g g r a v a t i n g c i r c u m s t a n c e which 
the v e r d i c t c o n v i c t i n g the defendant e s t a b l i s h e s was 
proven beyond a r e a s o n a b l e doubt a t t r i a l s h a l l be 
c o n s i d e r e d as proven beyond a r e a s o n a b l e doubt f o r 
purposes of the sentence h e a r i n g ' ) . The U n i t e d 
S t a t e s Supreme C o u r t , the Alabama Supreme C o u r t , and 
t h i s c o u r t have a l l u p h e l d the p r a c t i c e of double 
c o u n t i n g . See L o w e n f i e l d v. P h e l p s , 484 U.S. 231, 
241-46 (1988) ('The f a c t t h a t the a g g r a v a t i n g 
c i r c u m s t a n c e d u p l i c a t e d one of the elements of the 
crime does not make t h i s sentence c o n s t i t u t i o n a l l y 
i n f i r m . ' ) ; T u i l a e p a v. C a l i f o r n i a , 512 U.S. 967, 972 
(1994) ('The a g g r a v a t i n g c i r c u m s t a n c e may be 
c o n t a i n e d i n the d e f i n i t i o n of the crime or i n a 
s e p a r a t e s e n t e n c i n g f a c t o r (or i n b o t h ) . ' ) ; Ex p a r t e  
Kennedy, 472 So. 2d 1106, 1108 ( A l a . 1985) 
( r e j e c t i n g a c o n s t i t u t i o n a l c h a l l e n g e t o double 
c o u n t i n g ) ; Brown v. S t a t e , 11 So. 3d 866 ( A l a . Crim. 
App. 2007); H a r r i s v. S t a t e , 2 So. 3d 880 ( A l a . 
Crim. App. 2007); Jones v. S t a t e , 946 So. 2d 903, 
928 ( A l a . Crim. App. 2006); P e r a i t a v. S t a t e , 897 
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So. 2d 1161, 1220-21 ( A l a . Crim. App. 2003); C o r a l  
v. S t a t e , 628 So. 2d 954 ( A l a . Crim. App. 1992); 
Haney v. S t a t e , 603 So. 2d 368 ( A l a . Crim. App. 
1991). Because double c o u n t i n g i s c o n s t i t u t i o n a l l y 
p e r m i t t e d and s t a t u t o r i l y r e q u i r e d , V a n p e l t i s not 
e n t i t l e d t o any r e l i e f on t h i s i s s u e . § 
13A-5-45(e), A l a . Code 1975." 

74 So. 3d a t 89. 

Because W i l s o n ' s arguments are c o n t r a r y t o e s t a b l i s h e d 

p r e c e d e n t and he has o f f e r e d t h i s C ourt no p r i n c i p l e d reason 

t o q u e s t i o n the v a l i d i t y of t h a t p r e c e d e n t , t h i s i s s u e does 

not e n t i t l e him t o any r e l i e f . 

X XXII. 

W i l s o n next argues t h a t by d e a t h - q u a l i f y i n g the j u r y , the 

c i r c u i t c o u r t i m p e r m i s s i b l y produced a c o n v i c t i o n - p r o n e j u r y . 

W i l s o n argues t h a t d e a t h - q u a l i f y i n g the j u r y i s a "'procedure 

t h a t has the purpose and e f f e c t of o b t a i n i n g a j u r y t h a t i s 

b i a s e d i n f a v o r of c o n v i c t i o n . ' Baze v. Rees, 553 U.S. 35, 84 

(2008) (Stevens, J . , c o n c u r r i n g ) . " (Wilson's b r i e f , a t 96¬

97). W i l s o n d i d not o b j e c t t o the c i r c u i t c o u r t ' s d e c i s i o n t o 

d e a t h - q u a l i f y the j u r y (R. 10); t h e r e f o r e , t h i s i s s u e w i l l be 

r e v i e w e d f o r p l a i n e r r o r o n l y . See Rule 45A, A l a . R. App. P. 

The U n i t e d S t a t e s Supreme Court has u p h e l d the 

c o n s t i t u t i o n a l i t y of d e a t h - q u a l i f y i n g a j u r y . See L o c k h a r t v. 
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McCree, 476 U.S. 162 (1986). In Davis v. S t a t e , 718 So. 2d 

1148 ( A l a . Crim. App. 1995), t h i s Court a d d r e s s e d an i d e n t i c a l 

c l a i m t o W i l s o n ' s -- t h a t d e a t h - q u a l i f y i n g j u r i e s r e s u l t s i n 

an u n c o n s t i t u t i o n a l c o n v i c t i o n because such j u r i e s are b i a s e d 

i n f a v o r of c o n v i c t i o n . 

"A j u r y composed e x c l u s i v e l y of j u r o r s who have been 
d e a t h - q u a l i f i e d i n accordance w i t h the t e s t 
e s t a b l i s h e d i n Wainwright v. W i t t , 469 U.S. 412, 105 
S. Ct. 844, 83 L. Ed. 2d 841 (1985), i s c o n s i d e r e d 
t o be i m p a r t i a l even though i t may be more 
c o n v i c t i o n prone than a n o n - d e a t h - q u a l i f i e d j u r y . 
W i l l i a m s v. S t a t e , 710 So. 2d 1276 ( A l a . Cr. App. 
1996). See L o c k h a r t v. McCree, 476 U.S. 162, 106 S. 
Ct. 1758, 90 L. Ed. 2d 137 (1986). N e i t h e r the 
f e d e r a l nor the s t a t e c o n s t i t u t i o n p r o h i b i t s the 
s t a t e from ... d e a t h - q u a l i f y i n g j u r o r s i n c a p i t a l 
c a s e s . I d . ; W i l l i a m s ; Haney v. S t a t e , 603 So. 2d 
368, 391-92 ( A l a . Cr. App. 1991), a f f ' d , 603 So. 2d 
412 ( A l a . 1992), c e r t . d e n i e d , 507 U.S. 925, 113 S. 
Ct. 1297, 122 L. Ed. 2d 687 (1993)." 

D a v i s , 718 So. 2d a t 1157 ( f o o t n o t e o m i t t e d ) . See a l s o McCray 

v. S t a t e , [Ms. CR-06-0360, Dec. 17, 2010] So. 3d ( A l a . 

Crim. App. 2010); V a n p e l t v. S t a t e , 74 So. 3d 32 ( A l a . Crim. 

App. 2009). The p r a c t i c e of d e a t h - q u a l i f y i n g j u r i e s has been 

r e p e a t e d l y h e l d c o n s t i t u t i o n a l . T h e r e f o r e , t h i s Court f i n d s 

no e r r o r , much l e s s p l a i n e r r o r , i n the c i r c u i t c o u r t ' s 

d e c i s i o n t o d e a t h - q u a l i f y the j u r y . A c c o r d i n g l y , t h i s i s s u e 

does not e n t i t l e W i l s o n t o any r e l i e f . 
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X X X I I I . 

W i l s o n ' s f i n a l argument i s t h a t e v o l v i n g s t a n d a r d s of 

decency have re n d e r e d Alabama's method of e x e c u t i o n 

u n c o n s t i t u t i o n a l . S p e c i f i c a l l y , W i l s o n argues t h a t Alabama's 

method of e x e c u t i o n -- l e t h a l i n j e c t i o n -- has not been found 

t o comply w i t h the s t a n d a r d s e s t a b l i s h e d i n Baze. 

A d d r e s s i n g an i d e n t i c a l argument i n A l b a r r a n v. S t a t e , 

[Ms. CR-07-2147, J u l y 29, 2011] So. 3d , ( A l a . 

Crim. App. 2011), t h i s C ourt s t a t e d : 

" T h i s i s s u e has been addressed by b o t h the 
Alabama Supreme Court and the U n i t e d S t a t e s Supreme 
C o u r t . In Ex p a r t e B e l i s l e , 11 So. 3d 323 ( A l a . 
2008), the Alabama Supreme Court s t a t e d : 

"'The Supreme Court u p h e l d the 
c o n s t i t u t i o n a l i t y of Kentucky's method of 
e x e c u t i o n , Baze [v. Rees, 553 U.S. 35, 62,] 
128 S. Ct. [1520] 1538 [ ( 2 0 0 8 ) ] , and noted 
t h a t "[a] S t a t e w i t h a l e t h a l i n j e c t i o n 
p r o t o c o l s u b s t a n t i a l l y s i m i l a r t o the 
p r o t o c o l we u p h o l d today would not c r e a t e 
a r i s k t h a t meets t h i s s t a n d a r d . " Baze, 
[553 U.S. a t 61], 128 S. Ct. a t 1537. 
J u s t i c e G i n s b u r g and J u s t i c e Souter 
d i s s e n t e d from the main o p i n i o n , a r g u i n g 
t h a t "Kentucky's p r o t o c o l l a c k s b a s i c 
s a f e g u a r d s used by o t h e r S t a t e s t o c o n f i r m 
t h a t an inmate i s u n c o n s c i o u s b e f o r e 
i n j e c t i o n of the second and t h i r d d rugs." 
Baze, [553 U.S. a t 114], 128 S. Ct. a t 1567 
(Ginsburg, J . , d i s s e n t i n g ) . The d i s s e n t i n g 
J u s t i c e s r e c o g n i z e d , however, t h a t 
Alabama's p r o c e d u r e s , a l o n g w i t h p r o c e d u r e s 
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used i n M i s s o u r i , C a l i f o r n i a , and I n d i a n a 
" p r o v i d e a degree of a s s u r a n c e - m i s s i n g from 
Kentucky's p r o t o c o l -- t h a t the f i r s t drug 
had been p r o p e r l y a d m i n i s t e r e d . " Baze, 
[553 U.S. a t 121], 128 S. C t . a t 1571 
(Ginsburg, J . , d i s s e n t i n g ) . 

"'The S t a t e argues, and we agree, t h a t 
B e l i s l e , l i k e the inmates i n Baze, cannot 
meet h i s burden of d e m o n s t r a t i n g t h a t 
Alabama's l e t h a l - i n j e c t i o n p r o t o c o l poses 
a s u b s t a n t i a l r i s k of harm by a s s e r t i n g the 
mere p o s s i b i l i t y t h a t something may go 
wrong. "Simply because an e x e c u t i o n method 
may r e s u l t i n p a i n , e i t h e r by a c c i d e n t or 
as an i n e s c a p a b l e consequence of death, 
does not e s t a b l i s h the s o r t of ' o b j e c t i v e l y 
i n t o l e r a b l e r i s k of harm' t h a t q u a l i f i e s as 
c r u e l and u n u s u a l . " Baze, [553 U.S. a t 
50], 128 S. Ct. a t 1531. Thus, we conclude 
t h a t Alabama's use of l e t h a l i n j e c t i o n as 
a method of e x e c u t i o n does not v i o l a t e the 
E i g h t h Amendment t o the U n i t e d S t a t e s 
C o n s t i t u t i o n . " 

"11 So. 3d a t 339. See a l s o V a n p e l t v. S t a t e , 74 
So. 3d 32, a t 90 ( A l a . Crim. App. 2009) ( h o l d i n g 
t h a t l e t h a l i n j e c t i o n i s not u n c o n s t i t u t i o n a l ) . 

"Because t h i s i s s u e has been r a i s e d and r e j e c t e d 
by the Alabama Supreme C o u r t , the U n i t e d S t a t e s 
Supreme C o u r t , and t h i s C o u r t , i t i s w i t h o u t m e r i t . " 

A l b a r r a n , So. 3d a t . 

A c c o r d i n g l y , t h i s i s s u e does not e n t i t l e W i l s o n t o any 

r e l i e f . 
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XXXIV. 

Pursuant t o § 13A-5-53, A l a . Code 1975, t h i s C ourt i s 

r e q u i r e d t o address the p r o p r i e t y of W i l s o n ' s c o n v i c t i o n s and 

h i s sentence of death. W i l s o n was i n d i c t e d f o r , and c o n v i c t e d 

o f , two counts of c a p i t a l murder -- one count of c a p i t a l 

murder f o r t a k i n g the l i f e of Walker d u r i n g the c o u r s e of a 

robbery, see § 1 3A-5-40(a)(2), A l a . Code 1975, and one count 

of c a p i t a l murder f o r t a k i n g the l i f e of Walker d u r i n g the 

course of a b u r g l a r y , see § 1 3 A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975. 

The r e c o r d does not r e f l e c t t h a t W i l s o n ' s sentence of 

death was imposed as the r e s u l t of the i n f l u e n c e of p a s s i o n , 

p r e j u d i c e , or any o t h e r a r b i t r a r y f a c t o r . See § 13A-5-

5 3 ( b ) ( 1 ) , A l a . Code 1975. 

The c i r c u i t c o u r t c o r r e c t l y found t h a t the a g g r a v a t i n g 

c i r c u m s t a n c e s outweighed the m i t i g a t i n g c i r c u m s t a n c e s . In 

making t h i s d e t e r m i n a t i o n , the c i r c u i t c o u r t found t h a t the 

S t a t e p r o ved the e x i s t e n c e of the f o l l o w i n g t h r e e a g g r a v a t i n g 

c i r c u m s t a n c e s : 1) t h a t the c a p i t a l o f f e n s e was committed w h i l e 

W i l s o n was engaged i n the commission of a b u r g l a r y , see § 13A-

5-49(4), A l a . Code 1975; 2) t h a t the c a p i t a l o f f e n s e was 

committed w h i l e W i l s o n was engaged i n the commission of a 
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rob b e r y , see § 13A-5-49(4), A l a . Code 1975; and 3) t h a t the 

c a p i t a l o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l 

when compared t o o t h e r c a p i t a l o f f e n s e s , see § 13A-5-49(4), 

A l a . Code 1975. 

Rega r d i n g m i t i g a t i n g c i r c u m s t a n c e s , the c i r c u i t c o u r t 

s t a t e d t h a t i t had " c o n s i d e r e d a l l of the s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s as w e l l as o t h e r s r a i s e d by the defendant." (C. 

384.) The c o u r t then found t h a t the defense e s t a b l i s h e d the 

f o l l o w i n g s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : 1) t h a t W i l s o n 

had no s i g n i f i c a n t h i s t o r y of p r i o r c r i m i n a l a c t i v i t y , see § 

13A-5-51(1), A l a . Code 1975; and 2) t h a t W i l s o n was a younger 

a d u l t — 20 years o l d -- a t the time of the o f f e n s e , see § 

13A-5-51(7), A l a . Code 1975. The c o u r t a l s o found the 

f o l l o w i n g n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : 1) t h a t 

W i l s o n ' s mother had attempted s u i c i d e when he was young; 2) 

t h a t W i l s o n ' s p a r e n t s were d i v o r c e d ; 3) t h a t W i l s o n had been 

s h u f f l e d between h i s p a r e n t s over the y e a r s ; 4) t h a t W i l s o n 

took m e d i c a t i o n as a c h i l d ; and 5) t h a t W i l s o n had v o l u n t e e r e d 

w i t h Red Cross D i s a s t e r R e l i e f . The s e n t e n c i n g o r d e r shows 

t h a t the c i r c u i t c o u r t p r o p e r l y weighed the a g g r a v a t i n g 

c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s and c o r r e c t l y 
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sentenced W i l s o n t o death. The r e c o r d s u p p o r t s the c i r c u i t 

c o u r t ' s f i n d i n g s . 

S e c t i o n 13A-5-53(b)(2), A l a . Code 1975, r e q u i r e s t h i s 

C o urt t o reweigh the a g g r a v a t i n g c i r c u m s t a n c e s and the 

m i t i g a t i n g c i r c u m s t a n c e s t o determine whether W i l s o n ' s 

sentence of death i s p r o p e r . A f t e r i n d e p e n d e n t l y w e i g h i n g the 

a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s , 

t h i s C ourt f i n d s t h a t W i l s o n ' s death sentence i s a p p r o p r i a t e . 

As r e q u i r e d by § 13A-5-53(b)(3), A l a . Code 1975, t h i s 

C o urt must now determine whether W i l s o n ' s sentence i s 

e x c e s s i v e or d i s p r o p o r t i o n a t e when compared t o the p e n a l t y 

imposed i n s i m i l a r c a s e s . W i l s o n was c o n v i c t e d of one count 

of murder d u r i n g a robbery and one count of murder d u r i n g a 

b u r g l a r y . F u r t h e r , the c i r c u i t c o u r t found t h a t the c a p i t a l 

o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l when 

compared t o o t h e r c a p i t a l o f f e n s e s . A sentence of death has 

been imposed f o r s i m i l a r crimes throughout t h i s S t a t e . See  

Melson v. S t a t e , 775 So. 2d 857, 863 ( A l a . Crim. App. 1999); 

Washington v. S t a t e , 922 So. 2d 145 ( A l a . Crim. App. 2005); 

Brown v. S t a t e , 11 So. 3d 866, 901 ( A l a . Crim. App. 2007). 
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T h e r e f o r e , t h i s Court f i n d s t h a t the sentence was n e i t h e r 

e x c e s s i v e nor d i s p r o p o r t i o n a t e . 

F i n a l l y , t h i s C ourt has se a r c h e d the e n t i r e r e c o r d f o r 

any e r r o r t h a t may have a d v e r s e l y a f f e c t e d W i l s o n ' s 

s u b s t a n t i a l r i g h t s and has not found any. See Rule 45A, A l a . 

R. App. P. 

A c c o r d i n g l y , W i l s o n ' s c o n v i c t i o n s and h i s sentence of 

death are a f f i r m e d . 

AFFIRMED. 

Burke and J o i n e r , J J . , concur. Welch and K e l l u m , J J . , 

concur i n the r e s u l t . 
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