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WINDOM, P r e s i d i n g Judge. 

Andrew R e i d Lackey appeals h i s two c a p i t a l - m u r d e r 

c o n v i c t i o n s and sentences o f death. Lackey was c o n v i c t e d o f 

one count o f c a p i t a l murder f o r the murder o f C h a r l e s Newman 

d u r i n g the course of a robbery, see § 13A-5 - 4 0 ( a ) ( 2 ) , A l a . 
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Code 1975, and a second count of c a p i t a l murder f o r the murder 

of C h a r l e s Newman d u r i n g the course of a b u r g l a r y , see § 

13 A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975. 

Lackey's a p p e a l i s b e f o r e t h i s C ourt i n an u n u s u a l 

p r o c e d u r a l p o s t u r e t h a t must be e x p l a i n e d b e f o r e t h i s C ourt 

t u r n s t o the m e r i t s of h i s a p p e a l . Lackey's t r i a l began on 

F e b r u a r y 25, 2008, a f t e r which the j u r y found him g u i l t y of 

two counts of c a p i t a l murder. On March 3, 2008, the c i r c u i t 

c o u r t conducted the p e n a l t y phase of the t r i a l , a f t e r which 

the j u r y unanimously recommended t h a t Lackey be sentenced t o 

death. On March 26, 2008, the c i r c u i t c o u r t conducted a 

j u d i c i a l - s e n t e n c i n g h e a r i n g and sentenced Lackey t o death. On 

A p r i l 29, 2008, a p p e l l a t e c o u n s e l was a p p o i n t e d t o r e p r e s e n t 

Lackey on a p p e a l . 

S h o r t l y a f t e r a p p e l l a t e c o u n s e l was a p p o i n t e d , Lackey 

i n f o r m e d h i s new a t t o r n e y t h a t he d i d not want t o a p p e a l h i s 

c o n v i c t i o n s and sentences of d e a t h . 1 A c c o r d i n g t o Lackey, 

1James B a r r y Abston was a p p o i n t e d t o r e p r e s e n t Lackey on 
a p p e a l . At some p o i n t s h o r t l y t h e r e a f t e r , R a n d a l l S. S u s s k i n d 
and K r i s t e n M. N e l s o n , w i t h the E q u a l J u s t i c e I n i t i a t i v e , 
j o i n e d Lackey's a p p e l l a t e defense team. I t does not appear 
t h a t the a t t o r n e y s from the E q u a l J u s t i c e I n i t i a t i v e were 
a p p o i n t e d t o r e p r e s e n t L a c k e y ; i n s t e a d , t h e y appear t o have 
i n j e c t e d themselves i n t o the l i t i g a t i o n . 
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a p p e l l a t e c o u n s e l r e f u s e d t o l i s t e n t o or t o comply w i t h h i s 

w i s h e s , and, on F e b r u a r y 3, 2009, c o u n s e l f i l e d a b r i e f 

c h a l l e n g i n g Lackey's c o n v i c t i o n s and s e n t e n c e s . I n the b r i e f , 

c o u n s e l argued, among o t h e r t h i n g s , t h a t the r e c o r d r a i s e s an 

i n f e r e n c e t h a t the S t a t e used i t s peremptory c h a l l e n g e s i n a 

r a c i a l l y d i s c r i m i n a t o r y manner; t h e r e f o r e , t h i s C ourt s h o u l d 

remand the cause t o the c i r c u i t c o u r t w i t h i n s t r u c t i o n s f o r 

t h a t c o u r t t o h o l d a h e a r i n g p u r s u a n t Batson v. Kentucky, 476 

U.S. 79 (1986). On A p r i l 16, 2009, the S t a t e f i l e d a b r i e f i n 

which i t agreed t o a remand f o r a Batson h e a r i n g . On October 

28, 2010, Lackey, a p p a r e n t l y f r u s t r a t e d w i t h a p p e l l a t e 

c o u n s e l ' s r e f u s a l t o comply w i t h h i s d e s i r e not t o pursue an 

a p p e a l , wrote the Alabama A t t o r n e y G e n e r a l . I n h i s l e t t e r , 

L ackey t o l d then A t t o r n e y G e n e r a l Troy K i n g t h a t he " w i s h [ e d ] 

to drop [ h i s ] a p p e a l and t o not c o n t i n u e t o a p p e a l [ h i s ] death 

p e n a l t y c o n v i c t i o n . " ( L e t t e r t o Troy K i n g a t t a c h e d as an 

e x h i b i t t o the S t a t e ' s motion f o r a t i m e l y r u l i n g . ) Lackey's 

l e t t e r goes on t o s t a t e : 

" I , Andrew R e i d Lackey, ... do not w i s h t o 
a p p e a l my death p e n a l t y c o n v i c t i o n beyond the so-
c a l l e d ' a u t o m a t i c ' l e v e l . 

" I have a l r e a d y w r i t t e n b o t h K r i s t e n N e l s o n of 
[ E q u a l J u s t i c e I n i t i a t i v e ] and my o r i g i n a l 
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[ a p p e l l a t e ] a t t o r n e y , James B a r r y Abston of 
H u n t s v i l l e , ... s e v e r a l months ago. ... I am 
n e i t h e r c r a z y nor s u i c i d a l nor m e n t a l l y u n s t a b l e ; I 
s i m p l y w i s h not t o c o n t i n u e t o appea l my death 
p e n a l t y c o n v i c t i o n . 

" I , Andrew R e i d Lackey, w i l l f u l l y and knowingly 
d e c l a r e my i n t e n t i o n s t o cease and d e s i s t my appeals 
over my death p e n a l t y c o n v i c t i o n . I d e c l a r e my 
i n t e n t i o n s t o e n t i r e l y drop my c r i m i n a l case 
a p p e a l s , f u l l y aware [ t h a t the a t t o r n e y g e n e r a l ' s 
o f f i c e ] w i l l seek an e x e c u t i o n d a t e , which I do not 
and w i l l not p r o t e s t . " 

I d . 

On November 5, 2010, t h i s C o u r t , unaware of Lackey's 

d e s i r e t o r e c e i v e o n l y p l a i n - e r r o r r e v i e w , and, i n accordance 

w i t h the a p p e l l a t e c o u n s e l ' s and the a t t o r n e y g e n e r a l ' s 

r e q u e s t s , remanded the cause t o the c i r c u i t c o u r t w i t h 

i n s t r u c t i o n s f o r i t t o h o l d a Batson h e a r i n g . The c i r c u i t 

c o u r t c o m p l i e d and, on December 13, 2010, the r e t u r n t o remand 

was f i l e d w i t h t h i s C o u r t . 

A f t e r a p p e l l a t e c o u n s e l and the a t t o r n e y g e n e r a l ' s o f f i c e 

f u l l y b r i e f e d the Batson i s s u e on r e t u r n t o remand, Lackey 

t u r n e d t o t h i s Court f o r h e l p e f f e c t u a t i n g h i s d e s i r e not t o 

pursue h i s b r i e f s on a p p e a l and t o r e c e i v e o n l y p l a i n e r r o r 
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re v i e w . S p e c i f i c a l l y , on A p r i l 11, 2012, Lackey s e n t t h i s 

C o urt a l e t t e r s t a t i n g : 

" H e l l o . My name i s Andrew Lackey. I w i s h t o 
drop my Batson i s s u e and not a p p e a l my death 
sentence. P l e a s e get i n touch w i t h me." 

( A p r i l 11, 2012 L e t t e r from Lackey.) T h e r e a f t e r , on June 8, 

2012, Lackey f i l e d a motion w i t h t h i s C ourt s e e k i n g t o i n v o k e 

h i s s t a t e - l a w r i g h t t o r e p r e s e n t h i m s e l f on a p p e a l and t o 

"withdraw a l l b r i e f s f i l e d on [ h i s ] b e h a l f and t o withdraw any 

o t h e r documentation and arguments p r e s e n t e d by [ a p p e l l a t e ] 

c o u n s e l " (June 8, 2012 motion.) In h i s motion, Lackey 

e x p l a i n e d t h a t he "does not w i s h f o r h i s sentence t o be 

changed nor f o r h i s c o n v i c t i o n t o be r e v e r s e d or remanded." 

I d . He goes on t o s t a t e t h a t he "understands the law of 

Alabama r e g a r d i n g a u t o m a t i c r e v i e w of death p e n a l t y cases and 

asks t h a t t h [ i s ] [ C ] o u r t r e v i e w o n l y as s t r i c t l y r e q u i r e d 

under law, i . e . , f o r p l a i n e r r o r . " I d . A l o n g w i t h h i s 

motion, Lackey a t t a c h e d a copy of a l e t t e r he sent a p p e l l a t e 

c o u n s e l t h a t s t a t e d : 

"Dear E q u a l J u s t i c e I n i t i a t i v e and Mr. A b s t o n : 

" I thank you f o r you work on my b e h a l f , but your 
e f f o r t s do not match my d e s i r e s i n t h i s m a t t e r . 
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" I have t r i e d t o make my wishes c l e a r i n the 
p a s t . I do not d e s i r e your s e r v i c e s any f u r t h e r and 
your r e p r e s e n t a t i o n i s hereby t e r m i n a t e d . 

Do not f i l e a n y t h i n g f u r t h e r on my b e h a l f . " 

( Attachment t o June 8, 2012 m o t i o n . ) 

On June 28, 2012, t h i s C o u r t remanded t h i s cause t o the 

c i r c u i t c o u r t w i t h i n s t r u c t i o n s f o r i t t o conduct a h e a r i n g 

d u r i n g which the c i r c u i t c o u r t was t o a p p r i s e Lackey of the 

dangers and d i s a d v a n t a g e s of w a i v i n g h i s r i g h t t o a p p e l l a t e 

c o u n s e l , of i n v o k i n g h i s s t a t e - l a w r i g h t t o r e p r e s e n t h i m s e l f , 

and of s t r i k i n g the b r i e f s t h a t had been f i l e d on h i s b e h a l f . 

B e f o r e the h e a r i n g , Lackey h i r e d new c o u n s e l ( h e r e i n a f t e r "new 

c o u n s e l " ) t o a i d him i n h a v i n g a p p e l l a t e c o u n s e l removed as 

h i s a t t o r n e y s . 

In accordance w i t h t h i s C o u r t ' s o r d e r remanding the 

cause, the c i r c u i t c o u r t s c h e d u l e d a h e a r i n g f o r J u l y 16, 

2012. On J u l y 12, 2012, a p p e l l a t e c o u n s e l , whose s e r v i c e s 

Lackey sought t o t e r m i n a t e , f i l e d a motion i n the c i r c u i t 

c o u r t s e e k i n g a c o n t i n u a n c e and a motion s e e k i n g a m e n t a l -

competency e v a l u a t i o n by a m e n t a l - h e a l t h e x p e r t . The c i r c u i t 

c o u r t d e n i e d a p p e l l a t e c o u n s e l ' s motion f o r a c o n t i n u a n c e , and 
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on J u l y 16, 2012, the c i r c u i t c o u r t conducted a h e a r i n g i n 

compliance w i t h t h i s C o u r t ' s i n s t r u c t i o n s . 

A t the h e a r i n g , a p p e l l a t e c o u n s e l , i n an attempt t o 

remain c o u n s e l a g a i n s t Lackey's w i s h e s , argued t h a t Lackey was 

incompetent t o d e c i d e whether t o r e p r e s e n t h i m s e l f and whether 

t o s t r i k e a l l documents f i l e d on h i s b e h a l f i n t h i s C o u r t . 

Lackey, through new c o u n s e l , c h a l l e n g e d a p p e l l a t e c o u n s e l ' s 

a s s e r t i o n t h a t Lackey was incompetent t o r e p r e s e n t h i m s e l f . 

Lackey a l s o argued t h a t he knowingly and v o l u n t a r i l y waives 

h i s r i g h t t o c o u n s e l , i n v o k e s h i s r i g h t t o r e p r e s e n t h i m s e l f , 

and e x e r c i s e s h i s r i g h t t o s t r i k e a l l documents and b r i e f s 

f i l e d on h i s b e h a l f . In accordance w i t h t h i s C o u r t ' s o r d e r 

remanding the cause, the c i r c u i t c o u r t a p p r i s e d Lackey t o the 

dangers and d i s a d v a n t a g e s of Lackey's d e c i s i o n t o r e p r e s e n t 

h i m s e l f and s t r i k e a l l b r i e f s f i l e d on h i s b e h a l f . Lackey 

t e s t i f i e d t h a t he knows those dangers and has v o l u n t a r i l y made 

h i s d e c i s i o n . 

A f t e r the h e a r i n g , the c i r c u i t c o u r t i s s u e d a d e t a i l e d 

o r d e r denying a p p e l l a t e c o u n s e l ' s motion f o r a mental 

e v a l u a t i o n and f i n d i n g t h a t Lackey i s competent t o e x e r c i s e 
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h i s r i g h t t o r e p r e s e n t h i m s e l f . The c i r c u i t c o u r t f u r t h e r 

found t h a t : 

"Lackey's motion t o pr o c e e d p r o se and t o s t r i k e 
a l l b r i e f s f i l e d on h i s b e h a l f i s made k n o w i n g l y , 
i n t e l l i g e n t l y , v o l u n t a r i l y , and w i t h f u l l knowledge 
and a p p r e c i a t i o n of the dangers and p o t e n t i a l 
p i t f a l l s a s s o c i a t e d w i t h such a d e c i s i o n . " 

(R. on r e t u r n t o remand 14.) The c i r c u i t c o u r t then g r a n t e d 

Lackey's motion t o t e r m i n a t e a p p e l l a t e c o u n s e l ' s employment, 

to p r o c e e d pro se, and t o s t r i k e a l l documents f i l e d on h i s 

b e h a l f . 

On J u l y 16, 2012, the r e t u r n t o remand was f i l e d w i t h 

t h i s C o u r t . Because Lackey's was g r a n t e d p e r m i s s i o n t o 

r e p r e s e n t h i m s e l f on ap p e a l and t o s t r i k e a l l documents t h a t 

have been f i l e d on h i s b e h a l f , t h i s C ourt must f i r s t r e v i e w 

whether the c i r c u i t c o u r t c o r r e c t l y d e t ermined t h a t Lackey 

competently, k n o w i n g l y , and v o l u n t a r i l y made those d e c i s i o n s . 

I f t h i s C ourt determines t h a t the c i r c u i t c o u r t was c o r r e c t , 

i t must then r e v i e w the s u f f i c i e n c y of the ev i d e n c e t o s u s t a i n 

Lackey's c o n v i c t i o n s and sen t e n c e s , s e a r c h the r e c o r d f o r 

p l a i n e r r o r , and r e v i e w the p r o p r i e t y of h i s sentences of 

death. §§ 12-22-150, 13A-5-53, and 13A-5-55, A l a . Code 1975; 

Rule 45A A l a . R. App. P. See a l s o S i b l e y v. S t a t e , 775 So. 2d 
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235, 240 ( A l a . Crim. App. 1996); B l o c k v. S t a t e , 744 So. 2d 

404, 406 ( A l a . Crim. App. 1996). 

I . 

Under Alabama law, Lackey has the r i g h t t o waive c o u n s e l 

on a p p e a l and t o r e p r e s e n t h i m s e l f . See Ex p a r t e Scudder, 789 

So. 2d 837, 841 ( A l a . 2001) ("We conclude t h a t , t aken 

t o g e t h e r , §§ 12-22-130 and 15-12-22(b)[, A l a . Code 1975,] 

c o n f e r upon a defendant i n a c r i m i n a l case the r i g h t t o 

r e p r e s e n t h i m s e l f on a p p e a l i f he d e s i r e s t o do s o . " ) ; Johnson  

v. S t a t e , 40 So. 3d 753, 756 ( A l a . Crim. App. 2009) (inmates 

under a sentence of death have a r i g h t t o r e p r e s e n t themselves 

on a p p e a l ) . Lackey a l s o has the r i g h t t o have a p p e l l a t e 

c o u n s e l ' s b r i e f s s t r i c k e n . See Clemons v. S t a t e , 814 So. 2d 

317, 318 ( A l a . Crim. App. 2001) ( r e t r a c t i n g a p r e v i o u s o r d e r 

r e q u i r i n g c o u n s e l on a p p e a l , s t r i k i n g c o u n s e l ' s b r i e f , and 

a l l o w i n g Clemons t o p r o c e e d pro s e ) ; McKaskle v. Wiggins, 465 

U.S. 168, 174, 178 (1984) ("[a] defendant's r i g h t t o 

s e l f - r e p r e s e n t a t i o n p l a i n l y encompasses [an inmate's r i g h t ] t o 

c o n t r o l ... h i s own defense, [and] [ i ] f ... c o u n s e l ' s 

p a r t i c i p a t i o n over the defendant's o b j e c t i o n e f f e c t i v e l y 

a l l o w s c o u n s e l t o make or s u b s t a n t i a l l y i n t e r f e r e w i t h any 
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s i g n i f i c a n t t a c t i c a l d e c i s i o n s , or t o c o n t r o l the q u e s t i o n i n g 

of w i t n e s s e s , or t o speak i n s t e a d of the defendant on any 

mat t e r of importance, [the r i g h t t o s e l f - r e p r e s e n t a t i o n ] i s 

er o d e d . " ) . To make those d e c i s i o n s , however, Lackey must be 

l e g a l l y competent, and the d e c i s i o n must have been made 

knowi n g l y and v o l u n t a r i l y . See Godinez v. Moran, 509 U.S. 

389, 391 (1993) ( h o l d i n g t h a t a defendant must be competent t o 

waive c o u n s e l ) ; Johnson, 40 So. 3d a t 756-57 ( A l a . Crim. App. 

2009) ( h o l d i n g t h a t a death row inmate's d e c i s i o n t o r e p r e s e n t 

h i m s e l f on appea l must be knowing and v o l u n t a r y ) ; S i b l e y , 775 

So. 2d a t 240; B l o c k , 744 So. 2d a t 406. 

A. 

F i r s t , t h i s C ourt must determine whether the c i r c u i t 

c o u r t abused i t s d i s c r e t i o n i n f i n d i n g Lackey competent t o 

waive c o u n s e l , t o proc e e d pro se, and t o s t r i k e a l l documents 

f i l e d on h i s b e h a l f . Hodges v. S t a t e , 926 So. 2d 1060, 1069 

( A l a . Crim. App. 2005) ( n o t i n g t h a t a c i r c u i t c o u r t ' s 

d e t e r m i n a t i o n t h a t a per s o n i s competent t o s t a n d t r i a l i s 

revi e w e d f o r an abuse of d i s c r e t i o n ) . 

The competency s t a n d a r d t o waive c o u n s e l and t o r e p r e s e n t 

o n e s e l f i s the same as "the competency s t a n d a r d f o r s t a n d i n g 
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t r i a l . " Godinez, 509 U.S. a t 391. Thus, a person s a t i s f i e s 

the competency s t a n d a r d t o waive c o u n s e l and t o r e p r e s e n t 

h i m s e l f i f "he has s u f f i c i e n t p r e s e n t a b i l i t y t o c o n s u l t w i t h 

h i s l awyer w i t h a r e a s o n a b l e degree of r a t i o n a l u n d e r s t a n d i n g 

and ... he has a r a t i o n a l as w e l l as f a c t u a l u n d e r s t a n d i n g of 

the p r o c e e d i n g s a g a i n s t him." Dusky v. U n i t e d S t a t e s , 362 

U.S. 402, 402 (1960). See a l s o Rule 11.1, A l a . R. Crim. P. 

("A defendant i s m e n t a l l y incompetent t o s t a n d t r i a l or t o be 

sentenced f o r an o f f e n s e i f t h a t defendant l a c k s s u f f i c i e n t 

p r e s e n t a b i l i t y t o a s s i s t i n h i s or her defense by c o n s u l t i n g 

w i t h c o u n s e l w i t h a r e a s o n a b l e degree of r a t i o n a l 

u n d e r s t a n d i n g of the f a c t s and the l e g a l p r o c e e d i n g s a g a i n s t 

the d e f e n d a n t . " ) . However, "[a] p e r s o n whose mental c o n d i t i o n 

i s such t h a t he l a c k s the c a p a c i t y t o u n d e r s t a n d the n a t u r e 

and o b j e c t of the p r o c e e d i n g s a g a i n s t him, t o c o n s u l t w i t h 

c o u n s e l , and t o a s s i s t i n p r e p a r i n g h i s defense [ i s not 

competent t o waive c o u n s e l and r e p r e s e n t h i m s e l f ] . " Drope v.  

M i s s o u r i , 420 U.S. 162, 171 (1975). 

Thus, an i n d i v i d u a l may r e p r e s e n t h i m s e l f on a p p e a l and 

withdraw a l l documents f i l e d on h i s b e h a l f o n l y i f t h a t person 

has the " c a p a c i t y t o a p p r e c i a t e h i s p o s i t i o n and make a 
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r a t i o n a l c h o i c e w i t h r e s p e c t t o c o n t i n u i n g or abandoning 

f u r t h e r l i t i g a t i o n or on the o t h e r hand whether he i s 

s u f f e r i n g from a mental d i s e a s e , d i s o r d e r , or d e f e c t which may 

s u b s t a n t i a l l y a f f e c t h i s c a p a c i t y i n the p r e m i s e s . " Rees v.  

Peyton, 384 U.S. 312, 314 (1966). The t e s t t o determine a 

person's " c a p a c i t y t o a p p r e c i a t e h i s p o s i t i o n and make a 

r a t i o n a l c h o i c e , " i d . , i n v o l v e s a d e t e r m i n a t i o n of the 

f o l l o w i n g : 

"'(1) whether t h a t p e r s o n s u f f e r s from a mental 
d i s e a s e , d i s o r d e r , or d e f e c t ; (2) whether a mental 
d i s e a s e , d i s o r d e r , or d e f e c t p r e v e n t s t h a t person 
from u n d e r s t a n d i n g h i s l e g a l p o s i t i o n and the 
o p t i o n s a v a i l a b l e t o him; and (3) whether a mental 
d i s e a s e , d i s o r d e r , or d e f e c t p r e v e n t s t h a t person 
from making a r a t i o n a l c h o i c e among h i s o p t i o n s . ' " 

Hauser ex r e l . C r a w f ord v. Moore, 223 F.3d 1316, 1322 (11th 

C i r . 2000) ( q u o t i n g Lonchar v. Zant, 978 F.2d 637, 641-42 

(11th C i r . 1992)). 

B e f o r e t r i a l , defense c o u n s e l had Lackey e v a l u a t e d by 

F r a n k i e L. P r e s t o n , a l i c e n s e d c l i n i c a l p s y c h o l o g i s t , t o 

determine whether Lackey s u f f e r e d from a mental d i s o r d e r a t 

the time of the o f f e n s e and t o determine whether Lackey was 

competent t o p a r t i c i p a t e i n h i s defense and t o s t a n d t r i a l . 

(C. 336.) Dr. P r e s t o n d e s c r i b e d Lackey as " s o c i a l l y awkward, 
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p r o b a b l y shy and anxious i n u n f a m i l i a r s u r r o u n d i n g s , but 

s u f f i c i e n t l y c o n f i d e n t i n h i s a b i l i t i e s t o communicate 

v e r b a l l y and i n w r i t i n g , t o s t r a t e g i z e , and f i n a n c i a l l y 

a c h i e v e beyond most o t h e r s h i s age." (C. 337.) A f t e r 

i n t e r v i e w i n g Lackey m u l t i p l e times and h a v i n g Lackey p e r f o r m 

m u l t i p l e t e s t s and q u e s t i o n n a i r e s , Dr. P r e s t o n r e p o r t e d t h a t 

Lackey has an IQ s c o r e of 84. He s t a t e d t h a t Lackey was 

angry, depressed, a n x i o u s , and u n c e r t a i n about h i s f u t u r e and 

s u f f e r e d from low morale. A c c o r d i n g t o Dr. P r e s t o n , Lackey 

was h i g h l y i n t r o v e r t e d and uneasy i n c l o s e i n t e r p e r s o n a l 

i n v o l v e m e n t s . Dr. P r e s t o n e x p l a i n e d t h a t Lackey was 

e m o t i o n a l l y detached and had l o n g endured s u i c i d a l 

p r e o c c u p a t i o n s . Dr. P r e s t o n d i d not, however, s t a t e t h a t 

Lackey s u f f e r e d from any s e r i o u s mental d i s e a s e or d i s o r d e r . 

In r e l a t i o n t o Lackey's competency t o s t a n d t r i a l , Dr. 

P r e s t o n a d m i n i s t e r e d the MacArthur Competence Assessment T o o l . 

The r e s u l t s of the MacArthur Competence Assessment T o o l 

i n d i c a t e d t h a t : 

"[Lackey] appears t o have an adequate u n d e r s t a n d i n g 
of the l e g a l p r o c e s s and charges. L i k e w i s e , he 
s h o u l d be a b l e t o c o n s u l t w i t h h i s a t t o r n e y i n a 
r e a s o n a b l e way. He has the c a p a c i t y t o seek, 
i d e n t i f y , weigh, and b a l a n c e more r e l e v a n t and l e s s 
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r e l e v a n t i n f o r m a t i o n , as w e l l as t o use t h i s d a t a t o 
make d e c i s i o n s about h i s own case." 

(C. 341.) Dr. P r e s t o n e x p l a i n e d h i s own c l i n i c a l d i a g n o s t i c 

i m p r e s s i o n s as f o l l o w s : 

" W i t h i n a r e a s o n a b l e degree of e v a l u a t i v e c e r t a i n t y , 
[and] based on h i s t o r y ( p e r s o n a l and c o l l a t e r a l ) , 
i n t e r v i e w i n g , and t e s t i n g , Mr. Lackey was not 
s u f f e r i n g from nor e x p e r i e n c i n g a mental d i s o r d e r 
which would compromise h i s c o n s c i o u s n e s s , mood, or 
thoughts as t o b e i n g a b l e t o m o r a l l y d i s t i n g u i s h 
r i g h t from wrong or d i s t i n g u i s h and u n d e r s t a n d 
' l e g a l ' from ' i l l e g a l ' b e h a v i o r . He i s a b l e t o 
un d e r s t a n d the l e g a l charges he f a c e s ; p a r t i c i p a t e 
i n h i s def conduct hi 1f 1y d u r i n g 
Court 
p o s s i b l e s e n t e n c i n g outcomes." 

^^^^ ^ ^ ^ ^ ^ ^^^^^^^u^ ^ ^ ^ ^ ^ , ^ ^ ^ ^ ^ ^ ^ ^ 

h i s d e f e n s e ; conduct h i m s e l f p r o p e r l y d u r i n g 
r t p r o c e e d i n g s ; and a p p r e c i a t e the range of 

(C. 342.) (Footnote omitted.) At t r i a l , Dr. P r e s t o n t e s t i f i e d 

t h a t h i s e x a m i n a t i o n of Lackey i n d i c a t e d t h a t Lackey i s an 

i n t r o v e r t who l a c k s c o n f i d e n c e i n s o c i a l s i t u a t i o n s and 

becomes a n x i o u s around o t h e r p e o p l e . A c c o r d i n g t o Dr. 

P r e s t o n , Lackey "has e x p e r i e n c e d r e p e a t e d e p i s o d e s of 

p e r s i s t e n t d e p r e s s e d mood and s l e e p d i s t u r b a n c e accompanied by 

a s i g n i f i c a n t weight change and s o c i a l w i t h d r a w a l . " (R. 

1166.) At o t h e r t i m e s , Lackey " e x p e r i e n c e d r e p e a t e d e p i s o d e s 

of p e r s i s t e n t e l a t e d mood or i n c r e a s e d mood, i n c r e a s e d energy 

l e v e l , r a c i n g thoughts and u n c o n t r o l l a b l e t a l k a t i v e n e s s 

accompanied by heavy spending and i n f l a t e d s e l f c o n f i d e n c e . " 
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Id . Lackey, however, had no e x p e r i e n c e w i t h "thought 

b r o a d c a s t i n g , thought i n s e r t i o n , thought w i t h d r a w a l , a u d i t o r y 

d i s t o r t i o n s or h a l l u c i n a t i o n s , g r a n d i o s e b e l i e f s , p e r s e c u t o r y 

b e l i e f s or f e e l i n g s of b e i n g u n c o n t r o l l e d . " I d . While i n 

j a i l a w a i t i n g t r i a l , Lackey thought t h a t o t h e r p e o p l e were 

s p y i n g on him and t a l k i n g about him. Dr. P r e s t o n e x p l a i n e d 

t h a t those thoughts are "not an uncommon response f o r someone 

t h a t ' s i n j a i l because they t y p i c a l l y are w a t c h i n g you." (R. 

1167.) Dr. P r e s t o n t e s t i f i e d t h a t Lackey i n d i c a t e d t h a t he 

had s p e c i a l powers, but i t was l a t e r d i s c o v e r e d t h a t Lackey 

was r e f e r r i n g t o h i s s k i l l s i n computer games. 

Dr. P r e s t o n s t a t e d t h a t Lackey has s u f f e r e d from 

g e n e r a l i z e d a n x i e t y d i s o r d e r and s o c i a l p h o b i a f o r a l a r g e 

p o r t i o n of h i s l i f e . Dr. P r e s t o n " c o n c l u d e d t h a t [Lackey] was 

e x p e r i e n c i n g some d e p r e s s i o n , a n x i e t y , h o p e l e s s n e s s [ , and] 

p essimism about h i s l e g a l s i t u a t i o n . " (R. 1170.) Dr. 

P r e s t o n , however, t e s t i f i e d t h a t Lackey d i d not s u f f e r from 

any severe mental d i s o r d e r and c o n c l u d e d t h a t Lackey was sane 
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at the time of the o f f e n s e and was competent t o s t a n d t r i a l 

and t o a i d i n h i s d e f e n s e . 2 

At the h e a r i n g on Lackey's d e c i s i o n t o r e p r e s e n t h i m s e l f 

on appe a l and t o s t r i k e the documents p r e v i o u s l y f i l e d on h i s 

b e h a l f , new c o u n s e l e x p l a i n e d t h a t he had met w i t h Lackey and 

t h a t he and Lackey were p r e p a r e d t o e s t a b l i s h t h a t Lackey i s 

competent and t h a t "he knowingly and v o l u n t a r i l y waives h i s 

r i g h t t o a p p e l l a t e c o u n s e l , t e r m i n a t e s t h e i r s e r v i c e s and 

s t r i k e s the b r i e f s and r e q u e s t s the Court t o p r o c e e d t o the 

p l a i n e r r o r r e v i e w . " (Supp. R. on r e t u r n t o remand 28.) 

T h e r e a f t e r , Lackey t e s t i f i e d t h a t he understands t h a t he i s 

i n c a r c e r a t e d i n p r i s o n f o r two c o n v i c t i o n s of c a p i t a l murder 

and t h a t he has been sentenced t o death f o r bo t h c o n v i c t i o n s . 

He has not had any problems u n d e r s t a n d i n g where he was or why 

he was i n p r i s o n . He t e s t i f i e d t h a t he was a l e r t d u r i n g the 

h e a r i n g . 

D u r i n g the h e a r i n g , Lackey named the two a t t o r n e y s who 

had r e p r e s e n t e d him a t t r i a l . He t e s t i f i e d t h a t he met w i t h 

2 A f t e r i n t e r v i e w i n g Lackey's p a r e n t s and h i s b r o t h e r , Dr. 
P r e s t o n h y p o t h e s i z e d t h a t Lackey might s u f f e r from A s p e r g e r ' s 
Syndrome, but he was unable t o c o n f i r m or d i s p r o v e h i s 
h y p o t h e s i s through e x a m i n a t i o n s of Lackey. 
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those two a t t o r n e y s o f t e n and c o n s u l t e d and a s s i s t e d those 

a t t o r n e y s d u r i n g h i s t r i a l . 

Lackey t e s t i f i e d t h a t he knows h i s a p p e l l a t e c o u n s e l and 

u nderstands what they do f o r him. A c c o r d i n g t o Lackey, 

a p p e l l a t e c o u n s e l v i s i t e d him e v e r y few months and d i s c u s s e d 

h i s case, i n c l u d i n g an i s s u e i n v o l v i n g Batson v. Kentucky, 476 

U.S. 79 (1986). Lackey e x p l a i n e d t h a t h i s a p p e l l a t e a t t o r n e y s 

t o l d him t h a t a Batson i s s u e arose because the S t a t e " k i c k e d 

o f f a l l the b l a c k j u r o r s and ... t h a t was i l l e g a l . " (Supp. R. 

on r e t u r n t o remand 37.) 

Lackey t e s t i f i e d t h a t he does not want h i s c o n v i c t i o n 

o v e r t u r n e d and a new t r i a l o r d e r e d . He s t a t e d t h a t he 

u nderstands the s e r i o u s n e s s of c a p i t a l crimes and knows t h a t 

t h e r e are o n l y two punishments -- l i f e i n p r i s o n w i t h o u t the 

p o s s i b i l i t y of p a r o l e or death. He s t a t e d t h a t he understands 

t h a t i n d e a t h - p e n a l t y c a s e s , t h i s Court "does an a u t o m a t i c 

r e v i e w [and] l o o k s over the t r a n s c r i p t j u s t t o make sure 

e v e r y t h i n g was okay." (Supp. R. on r e t u r n t o remand 38.) He 

e x p l a i n e d t h a t he understands t h a t r e s t r i c t i n g t h i s C ourt t o 

p l a i n - e r r o r r e v i e w w i l l l i m i t t h i s C o u r t ' s r e v i e w of h i s 

c o n v i c t i o n s and s e n t e n c e s . Lackey s t a t e d t h a t he knows t h a t 
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h i s chosen course of a c t i o n w i l l r e s u l t i n the i s s u e s r a i s e d 

by a p p e l l a t e c o u n s e l b e i n g s t r i c k e n . Lackey a l s o s t a t e d t h a t 

he i s aware t h a t i f t h i s C ourt does not f i n d any p l a i n e r r o r , 

he w i l l be e x e c u t e d by l e t h a l i n j e c t i o n . 

Lackey s t a t e d t h a t he does not want h i s c o n v i c t i o n or 

sentence o v e r t u r n e d because he a c c e p t s h i s g u i l t and because 

he does not want t o f a c e the p o s s i b i l i t y of b e i n g sentenced t o 

l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e . He 

e x p l a i n e d t h a t he understands what l e s s e r - i n c l u d e d o f f e n s e s 

are and t h a t he c o u l d get a sentence of l e s s than l i f e i n 

p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e , but he does not want 

t o t a k e the chance of r e c e i v i n g a sentence of l i f e i n p r i s o n 

w i t h o u t the p o s s i b i l i t y p a r o l e . (Supp. R. on r e t u r n t o remand 

43, 77.) T h e r e f o r e , he wants t o t e r m i n a t e c o u n s e l and have 

t h i s C ourt conduct o n l y a p l a i n - e r r o r r e v i e w . A c c o r d i n g t o 

Lackey, he knows t h a t i f he r e p r e s e n t s h i m s e l f and s t r i k e s a l l 

documents f i l e d on h i s b e h a l f , he w i l l l i k e l y be e x e c u t e d . 

Lackey s t a t e d t h a t he wishes t o t e r m i n a t e h i s a p p e l l a t e 

c o u n s e l and t o r e p r e s e n t h i m s e l f because he has c o n s i s t e n t l y 

t o l d them s i n c e s h o r t l y a f t e r he was sentenced t h a t he d i d not 

want t o c h a l l e n g e h i s c o n v i c t i o n s or s e n t e n c e s . A c c o r d i n g t o 
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Lackey, a p p e l l a t e c o u n s e l have i g n o r e d h i s wishes and t o l d him 

t h a t he was "messing up t h e i r c a s e ." (Supp. R. on r e t u r n t o 

remand 43.) Lackey's t e s t i m o n y i s s u p p o r t e d by l e t t e r s he has 

sent t o the Alabama A t t o r n e y G e n e r a l and t h i s C o u r t . F u r t h e r , 

t h i s C ourt notes t h a t , a l t h o u g h Lackey i n f o r m e d a p p e l l a t e 

c o u n s e l s h o r t l y a f t e r he was s entenced t o death t h a t he d i d 

not want t o c h a l l e n g e h i s c o n v i c t i o n s and s e n t e n c e s , a p p e l l a t e 

c o u n s e l d i d not r a i s e any concerns r e l a t i n g t o h i s competency 

u n t i l Lackey sought t o r e p r e s e n t h i m s e l f and t o t e r m i n a t e 

a p p e l l a t e c o u n s e l ' s s e r v i c e s . 

At the h e a r i n g , Lackey i n f o r m e d the c i r c u i t c o u r t t h a t he 

b e l i e v e d he had s u f f i c i e n t mental h e a l t h t o t e l l the c o u r t 

what he d e s i r e s . He a d m i t t e d t h a t i n August 2011 he attempted 

t o commit s u i c i d e by c u t t i n g h i s w r i s t s , but he e x p l a i n e d t h a t 

a t t h a t t i m e , he was under a g r e a t d e a l of s t r e s s as a r e s u l t 

of b e i n g on death row and h i s i n s o m n i a . S i n c e t h a t t i m e , 

however, he has been on m e d i c a t i o n , and the m e d i c a t i o n has 

h e l p e d him, but i t does not a f f e c t h i s judgment. 3 He f u r t h e r 

3 A t the h e a r i n g , a p p e l l a t e c o u n s e l s t a t e d t h a t the f a c t 
t h a t Lackey had been p r e s c r i b e d and was t a k i n g p s y c h o t r o p i c 
drugs i s e v i d e n c e t h a t he i s incompetent. The r e c o r d , 
however, does not e s t a b l i s h whether Lackey was t a k i n g 
p s y c h o t o p i c drugs, a n t i d e p r e s s a n t drugs, s l e e p a i d e s , or some 
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t e s t i f i e d t h a t h i s d e c i s i o n t o pro c e e d pro se, t o t e r m i n a t e 

h i s c o u n s e l ' s r e p r e s e n t a t i o n , and t o s t r i k e a l l documents 

f i l e d on h i s b e h a l f i s not an attempt t o commit s u i c i d e . He 

e x p l a i n e d t h a t he i s " j u s t a c c e p t i n g g u i l t f o r what [he] d i d [ , 

and, a l t h o u g h h i s a p p e l l a t e c o u n s e l say] i t s s u i c i d e , ... i t ' s 

n o t . " (Supp. R. on r e t u r n t o remand 4 7.) 

In an attempt t o remain on the case by showing t h a t 

Lackey was incompetent, a p p e l l a t e c o u n s e l r e a d from Dr. 

P r e s t o n ' s r e p o r t and argued t h a t Lackey's s u i c i d e attempt 

shows t h a t he i s incompetent. A p p e l l a t e c o u n s e l a l s o e l i c i t e d 

t e s t i m o n y from Lackey i n d i c a t i n g t h a t he b e l i e v e s i n a 

p a r a l l e l u n i v e r s e . To r e b u t a p p e l l a t e c o u n s e l ' s argument, the 

S t a t e e x p l a i n e d t h a t Dr. P r e s t o n found Lackey t o be competent. 

Lackey e x p l a i n e d t h a t h i s p a s t s u i c i d e attempt was the r e s u l t 

of s t r e s s and insomnia and t h a t those c o n d i t i o n s no l o n g e r 

e x i s t . F i n a l l y , Lackey t e s t i f i e d t h a t the p a r a l l e l u n i v e r s e 

i n which he b e l i e v e s i s a s p i r i t u a l w o r l d t h a t c o n s i s t s of 

heaven and h e l l . 

o t h e r type of drug. A c c o r d i n g l y , a p p e l l a t e c o u n s e l ' s 
a s s e r t i o n i s unsupported by any ev i d e n c e i n the r e c o r d . 
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A f t e r the h e a r i n g , the c i r c u i t c o u r t i s s u e d an o r d e r i n 

which i t r u l e d t h a t "Lackey i s l e g a l l y competent t o e x e r c i s e 

h i s r i g h t t o p r o c e e d pro se and t o c o n t r o l the course of h i s 

a p p e l l a t e p r o c e e d i n g s . " (Supp. R. on r e t u r n t o remand 13.) 

The c i r c u i t c o u r t ' s d e c i s i o n i s s u p p o r t e d by the r e c o r d . 

B e f o r e t r i a l , Lackey was found by Dr. P r e s t o n t o be competent 

to s t a n d t r i a l , and i t was Dr. P r e s t o n ' s o p i n i o n t h a t he would 

have no problems a i d i n g h i s a t t o r n e y s . A t the h e a r i n g on h i s 

d e c i s i o n t o r e p r e s e n t h i m s e l f , Lackey e s t a b l i s h e d t h a t "he has 

s u f f i c i e n t p r e s e n t a b i l i t y t o c o n s u l t w i t h h i s l a w y e r [ s , 

i n c l u d i n g t r i a l c o u n s e l , a p p e l l a t e c o u n s e l , and new c o u n s e l , ] 

w i t h a r e a s o n a b l e degree of r a t i o n a l u n d e r s t a n d i n g and ... he 

has a r a t i o n a l as w e l l as f a c t u a l u n d e r s t a n d i n g of the 

p r o c e e d i n g s a g a i n s t him." Dusky, 362 U.S. a t 402. See a l s o 

R u l e 11.1, A l a . R. Crim. P. Other than s t r e s s , d e p r e s s i o n , 

and i n s o m n i a , which, a c c o r d i n g t o Lackey, have been 

s u c c e s s f u l l y t r e a t e d , t h e r e was no e v i d e n c e i n d i c a t i n g t h a t 

Lackey s u f f e r s from mental d i s e a s e , d i s o r d e r , or d e f e c t t h a t 

a f f e c t s h i s a b i l i t y t o make a r a t i o n a l c h o i c e . See Hauser, 

223 F.3d a t 1322. To the c o n t r a r y , Lackey's t e s t i m o n y 

e s t a b l i s h e d t h a t he understands the r a m i f i c a t i o n s of 
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p r o c e e d i n g p ro se and s t r i k i n g a l l documents f i l e d on h i s 

b e h a l f , and he made a reasoned d e c i s i o n between a c c e p t i n g h i s 

g u i l t and punishment or t a k i n g the chance t h a t he might be 

sentenced t o l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e . 

Rees v. Peyton, 384 U.S. a t 314. A c c o r d i n g l y , t h i s C ourt 

cannot say t h a t the c i r c u i t c o u r t abused i t s d i s c r e t i o n i n 

f i n d i n g t h a t Lackey was competent t o t e r m i n a t e a p p e l l a t e 

c o u n s e l ' s s e r v i c e t o him, t o proce e d pro se, and t o s t r i k e a l l 

documents f i l e d on h i s b e h a l f . 

B. 

Next, t h i s C ourt must r e v i e w whether the c i r c u i t c o u r t 

c o r r e c t l y found t h a t Lackey knowin g l y , i n t e l l i g e n t l y , and 

v o l u n t a r i l y made h i s d e c i s i o n t o waive c o u n s e l , t o pr o c e e d pro 

se, and t o s t r i k e a l l documents f i l e d on h i s b e h a l f i n t h i s 

C o u r t . Johnson, 40 So. 3d a t 756-57; S i b l e y , 775 So. 2d a t 

240; B l o c k , 744 So. 2d a t 406. 

In F a r e t t a v. C a l i f o r n i a , 422 U.S. 806, 819-22 (1975), 

the U n i t e d S t a t e s Supreme Court e x p l a i n e d t h a t , a l t h o u g h a 

defendant has a r i g h t t o r e p r e s e n t h i m s e l f and t o waive the 

a s s i s t a n c e of c o u n s e l , the i n t e l l i g e n c e of the w a i v e r of 
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c o u n s e l must be s c r u t i n i z e d . 4 "When an [ a p p e l l a n t ] manages 

h i s own [ a p p e a l ] , he r e l i n q u i s h e s ... many of the t r a d i t i o n a l 

b e n e f i t s a s s o c i a t e d w i t h the r i g h t t o c o u n s e l . " I d . a t 835. 

Because an a p p e l l a n t who i n v o k e s h i s s t a t e - l a w r i g h t t o 

r e p r e s e n t h i m s e l f and chooses t o s t r i k e a l l documents 

p r e v i o u s l y f i l e d on h i s own b e h a l f waives many t r a d i t i o n a l 

b e n e f i t s , " i n o r d e r t o r e p r e s e n t h i m s e l f the [ a p p e l l a n t ] must 

'knowingly and i n t e l l i g e n t l y ' f o r g o those r e l i n q u i s h e d 

b e n e f i t s ... [and] he s h o u l d be made aware of the dangers and 

d i s a d v a n t a g e s of s e l f - r e p r e s e n t a t i o n , so t h a t the r e c o r d w i l l 

e s t a b l i s h t h a t 'he knows what he's d o i n g and h i s c h o i c e i s 

made w i t h eyes open.'" S i b l e y , 775 So. 2d a t 242-43 ( q u o t i n g 

F a r e t t a , 422 U.S. a t 835). "While i t i s d e s i r a b l e t h a t the 

t r i a l c o u r t engage, as i t d i d i n t h i s case, i n a c o l l o q u y i n 

which i t e x p r e s s l y a d v i s e s the defendant of 'the dangers and 

d i s a d v a n t a g e s of s e l f - r e p r e s e n t a t i o n , ' such a c o l l o q u y i s not 

mandated." Moody v. S t a t e , 888 So. 2d 532, 554 ( A l a . Crim. 

App. 2003) ( q u o t i n g Tomlin v. S t a t e , 601 So. 2d 124, 128 ( A l a . 

4 T h i s Court r e c o g n i z e s t h a t F a r e t t a i s not d i r e c t l y on 
p o i n t because t h a t case i n v o l v e d a defendant's r i g h t t o 
r e p r e s e n t h i m s e l f a t t r i a l . 422 U.S. 806. However, i n S i b l e y 
and Johnson, t h i s Court a n a l o g i z e d the w a i v e r of c o u n s e l a t 
t r i a l and the w a i v e r of c o u n s e l on a p p e a l . 
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1991)). "The u l t i m a t e t e s t i s whether i t 'appear[s] from the 

r e c o r d as a whole t h a t a defendant's w a i v e r of c o u n s e l and 

d e c i s i o n t o r e p r e s e n t h i m s e l f were knowing and i n t e l l i g e n t . ' " 

Moody, 888 So. 2d a t 554 ( q u o t i n g Teske v. S t a t e , 507 So. 2d 

569, 571 ( A l a . Crim. App. 1987)). "Under t h i s approach, the 

focus of the i n q u i r y i s on 'the p a r t i c u l a r f a c t s and 

c i r c u m s t a n c e s i n v o l v e d , " i n c l u d i n g the background, e x p e r i e n c e , 

and conduct of the accused."'" Moody, 888 So. 2d a t 554 

( q u o t i n g Tomlin, 601 So. 2d a t 128-29, q u o t i n g i n t u r n , 

Johnson v. Z e r b s t , 304 U.S. 458, 464 (1938)). 

In S i b l e y v. S t a t e , t h i s Court h e l d t h a t the c i r c u i t 

c o u r t may c o n s i d e r the f o l l o w i n g n o n e x c l u s i v e f a c t o r s i n 

d e t e r m i n i n g whether an a p p e l l a n t ' s d e c i s i o n t o r e p r e s e n t 

h i m s e l f and, i n t h a t case, r e f u s a l t o f i l e a b r i e f was knowing 

and v o l u n t a r y : 

"'(1) [T]he background, e x p e r i e n c e and conduct of the 
defendant i n c l u d i n g h i s age, e d u c a t i o n a l back ground, 
and h i s p h y s i c a l and mental h e a l t h ; (2) the e x t e n t t o 
which the [ a p p e l l a n t ] had c o n t a c t w i t h l a w y e r s p r i o r 
t o the [ a p p e a l ] ; (3) the defendant's knowledge of the 
n a t u r e of the charges, the p o s s i b l e d e f e n s e s , and the 
p o s s i b l e p e n a l t y ; (4) the defendant's u n d e r s t a n d i n g 
of the r u l e s of p r o c e d u r e , e v i d e n c e and courtroom 
decorum; (5) the defendant's e x p e r i e n c e i n c r i m i n a l 
t r i a l s ; (6) ... whether the w a i v e r of c o u n s e l was the 
r e s u l t of m i s t r e a t m e n t or c o e r c i o n ; or ([7]) whether 
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the defendant was t r y i n g t o m a n i p u l a t e the events of 

the [ a p p e a l ] . ' " 

775 So. 2d a t 239 ( q u o t i n g S t r o z i e r v. Newsome, 871 F.2d 995, 

998 (11th C i r . 1989)). See a l s o U n i t e d S t a t e s v. Cash, 47 
F.3d 1083, 1088-89 (11th C i r . 1995) (same f a c t o r s ) . " ' " A l l 

f a c t o r s need not p o i n t i n the same d i r e c t i o n . " ' " Johnson, 40 

So. 3d a t 757-58; S i b l e y , 775 So. a t 243 ( q u o t i n g Cash, 47 

F.3d a t 1089). 

A f t e r r e v i e w i n g the r e c o r d on r e t u r n t o remand, t h i s 

C o urt i s c o n v i n c e d t h a t Lackey's d e c i s i o n t o r e p r e s e n t h i m s e l f 

on a p p e a l , t o t e r m i n a t e c o u n s e l ' s r e p r e s e n t a t i o n , and t o 

s t r i k e a l l documents f i l e d on h i s b e h a l f was knowing and 

v o l u n t a r y . D u r i n g the h e a r i n g , Lackey t e s t i f i e d t h a t he i s 28 

years o l d , t h a t he gra d u a t e d from h i g h s c h o o l , and t h a t he 

a t t e n d e d Calhoun Community C o l l e g e f o r almost 2 y e a r s . Lackey 

can r e a d and w r i t e , and he has no d i f f i c u l t l y u n d e r s t a n d i n g 

the E n g l i s h language. Lackey s t a t e d t h a t he was p h y s i c a l l y i n 

good shape and was not s u f f e r i n g from any mental h e a l t h i s s u e s 

t h a t would p r e v e n t him from e x p l a i n i n g what he wants t o occur 

i n h i s a p p e a l . 

Lackey i n f o r m e d the c i r c u i t c o u r t t h a t he understands 

t h a t he has been c o n v i c t e d of two counts of c a p i t a l murder and 
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has been sentenced t o d i e f o r each c o n v i c t i o n . A c c o r d i n g t o 

Lackey, he knows t h a t i f he t e r m i n a t e s a p p e l l a t e c o u n s e l ' s 

r e p r e s e n t a t i o n , r e p r e s e n t s h i m s e l f , and s t r i k e s a l l documents 

f i l e on h i s b e h a l f , t h i s C o u r t w i l l r e v i e w the t r i a l 

t r a n s c r i p t f o r p l a i n e r r o r o n l y . He s t a t e d t h a t he knows h i s 

a c t i o n s w i l l l i k e l y r e s u l t i n h i s b e i n g e x e c u t e d . He 

e x p l a i n e d t h a t he does not want t o c h a l l e n g e h i s c o n v i c t i o n s 

and sentences because he a c c e p t s h i s g u i l t and does not want 

t o take the chance t h a t he might r e c e i v e a sentence of l i f e i n 

p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e . 

Lackey t e s t i f i e d t h a t he has met w i t h a p p e l l a t e c o u n s e l 

many times and t h a t he has had no problems communicating w i t h 

them. He s t a t e d t h a t he i n f o r m e d a p p e l l a t e c o u n s e l s h o r t l y 

a f t e r they became i n v o l v e d i n h i s a p p e a l t h a t he d i d not want 

t o c h a l l e n g e h i s c o n v i c t i o n s or s e n t e n c e s , but a p p e l l a t e 

c o u n s e l f i l e d a b r i e f a g a i n s t h i s w i s h e s . Lackey e x p l a i n e d 

t h a t he wants t o t e r m i n a t e a p p e l l a t e c o u n s e l ' s employment and 

t o r e p r e s e n t h i m s e l f because a p p e l l a t e c o u n s e l have i g n o r e d 

h i s i n s t r u c t i o n s not t o c h a l l e n g e h i s c o n v i c t i o n s and 

s e n t e n c e s . The r e c o r d e s t a b l i s h e s t h a t Lackey has sought h e l p 

from the Alabama A t t o r n e y G e n e r a l , t h i s C o u r t , and new 
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r e t a i n e d c o u n s e l i n removing a p p e l l a t e c o u n s e l and 

e f f e c t u a t i n g h i s d e s i r e not t o c h a l l e n g e h i s c o n v i c t i o n s and 

s e n t e n c e s . 

Lackey i n f o r m e d the c i r c u i t c o u r t t h a t he had not been 

t h r e a t e n e d or c o e r c e d i n t o i n v o k i n g h i s r i g h t t o r e p r e s e n t 

h i m s e l f and s t r i k i n g the documents t h a t have been f i l e d on h i s 

b e h a l f . He s t a t e d t h a t he has not been promised a n y t h i n g or 

o f f e r e d any inducement t o take the a c t i o n s he seeks t o t a k e . 

Lackey t e s t i f i e d t h a t he understands t h a t , i f t h i s Court does 

not o v e r t u r n h i s c o n v i c t i o n s or s e n t e n c e s , h i s a c t i o n s w i l l 

" g r e a t l y a c c e l e r a t e the time i n which [ h i s ] e x e c u t i o n date 

[ w i l l ] be s e t and c a r r i e d o u t . " (Supp. R. on r e t u r n t o remand 

46.) Lackey s t a t e d t h a t he knows t h a t f i r i n g a p p e l l a t e 

c o u n s e l and s t r i k i n g a l l documents f i l e d on h i s b e h a l f w i l l 

" l i k e l y r e s u l t i n [ h i s ] c o n v i c t i o n s [being] u p h e l d and [ h i s ] 

death s e n t e n c e [ s ] b e i n g c a r r i e d out " (Supp. R. on r e t u r n 

t o remand 55.) Upon q u e s t i o n i n g by the c o u r t , Lackey s t a t e d 

t h a t he understands t h a t i f h i s c o n v i c t i o n s and sentences are 

r e v e r s e d , i t i s p o s s i b l e t h a t he c o u l d u l t i m a t e l y be c o n v i c t e d 

of a l e s s e r - i n c l u d e d o f f e n s e and r e c e i v e a sentence of l e s s 

than l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e . 
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Lackey, however, t e s t i f i e d t h a t he d i d not want t o take the 

chance of r e c e i v i n g a sentence of l i f e i n p r i s o n w i t h o u t the 

p o s s i b i l i t y of p a r o l e . 

Lackey t e s t i f i e d t h a t he b a s i c a l l y u nderstands p l a i n -

e r r o r r e v i e w and t h a t he understands the Alabama R u l e s of 

C r i m i n a l Procedure. Lackey t e s t i f i e d t h a t he knows t h a t the 

Alabama Ru l e s of A p p e l l a t e Procedure can be v e r y c o m p l i c a t e d , 

and h i s d e c i s i o n t o r e p r e s e n t h i m s e l f and t o s t r i k e a l l b r i e f s 

c o u l d a d v e r s e l y a f f e c t f u t u r e c o l l a t e r a l c h a l l e n g e s t o h i s 

c o n v i c t i o n s or s e n t e n c e s . The c i r c u i t c o u r t f u l l y e x p l a i n e d 

t o Lackey the consequences, dangers, and d i s a d v a n t a g e s of 

s e l f - r e p r e s e n t a t i o n and s t r i k i n g a l l a p p e l l a t e documents, and 

Lackey s t a t e d t h a t he i s aware of those consequences, dangers, 

and d i s a d v a n t a g e s . 

D u r i n g the h e a r i n g , the c i r c u i t c o u r t s t r o n g l y a d v i s e d 

Lackey a g a i n s t f i r i n g h i s a p p e l l a t e c o u n s e l and s t r i k i n g the 

b r i e f s and o t h e r documents f i l e d on h i s b e h a l f , but Lackey 

i n s i s t e d t h a t t h a t i s h i s d e s i r e . At the c o n c l u s i o n of the 

h e a r i n g , the c i r c u i t c o u r t found t h a t Lackey know i n g l y , 

i n t e l l i g e n t l y , and v o l u n t a r i l y made the d e c i s i o n t o r e p r e s e n t 

h i m s e l f , t o t e r m i n a t e a p p e l l a t e c o u n s e l ' s employment, and t o 
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s t r i k e a l l documents f i l e d on h i s b e h a l f . The r e c o r d f u l l y 

s u p p o r t s the c i r c u i t c o u r t ' s c o n c l u s i o n . T h e r e f o r e , the 

c i r c u i t c o u r t d i d not e r r i n f i n d i n g t h a t Lackey knowingly, 

i n t e l l i g e n t l y , and v o l u n t a r i l y made h i s d e c i s i o n . 

C. 

Based on the e x t e n s i v e c o l l o q u y between the c i r c u i t c o u r t 

and Lackey and Lackey's q u e s t i o n i n g by c o u n s e l , t h i s C ourt i s 

c o n v i n c e d t h a t Lackey "'not o n l y [competently,] knowingly, 

i n t e l l i g e n t l y , and v o l u n t a r i l y , waive[d] h i s r i g h t t o c o u n s e l , 

but a l s o [chose t o s t r i k e a l l documents f i l e d on h i s 

b e h a l f ] . ' " Johnson, 40 So. 3d a t 758 ( q u o t i n g S i b l e y , 775 

So. 2d a t 243). T h i s Court i s f u r t h e r c o n v i n c e d t h a t when 

Lackey " ' d e c i d e d t o [ s t r i k e the b r i e f s f i l e d on h i s b e h a l f and 

r e s t r i c t t h i s C o u r t ' s ] r e v i e w of h i s c o n v i c t i o n and death 

sentence [to p l a i n e r r o r ] he c o u l d a p p r e c i a t e h i s p o s i t i o n and 

he knew t h a t h i s l i f e was a t s t a k e . ' " Johnson, 40 So. 3d a t 

758 ( q u o t i n g S i b l e y , 775 So. 2d a t 244). T h e r e f o r e , the 

c i r c u i t c o u r t d i d not e r r by g r a n t i n g Lackey's motion t o 
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t e r m i n a t e a p p e l l a t e c o u n s e l ' s employment, t o r e p r e s e n t 

h i m s e l f , and t o s t r i k e a l l documents f i l e d on h i s b e h a l f . 5 

I I . 

Next, t h i s Court must r e v i e w the s u f f i c i e n c y of the 

S t a t e ' s e v i d e n c e t o s u s t a i n Lackey's two c a p i t a l - m u r d e r 

c o n v i c t i o n s . Lackey was c o n v i c t e d c a p i t a l murder pu r s u a n t § 

13A-5- 4 0 ( a ) ( 2 ) , A l a . Code 1975, which r e q u i r e d the S t a t e t o 

prove t h a t he i n t e n t i o n a l l y murdered C h a r l e s Newman d u r i n g the 

course of a robbery, and he was c o n v i c t e d of c a p i t a l murder 

pur s u a n t t o § 13A-5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975, which r e q u i r e d 

the S t a t e t o prove t h a t he i n t e n t i o n a l l y murdered C h a r l e s 

Newman d u r i n g the course of a b u r g l a r y . 

"In d e t e r m i n i n g the s u f f i c i e n c y of the evi d e n c e t o 

s u s t a i n a c o n v i c t i o n , a r e v i e w i n g c o u r t must acce p t as t r u e 

a l l e v i d e n c e i n t r o d u c e d by the S t a t e , a c c o r d the S t a t e a l l 

5On J u l y 23, 2012, a f t e r the c i r c u i t c o u r t g r a n t e d 
Lackey's motion t o r e p r e s e n t h i m s e l f and t o t e r m i n a t e 
a p p e l l a t e c o u n s e l ' s employment, a p p e l l a t e c o u n s e l f i l e d a 
motion i n t h i s Court a s k i n g t h i s Court t o remand the cause t o 
the c i r c u i t c o u r t w i t h i n s t r u c t i o n s f o r i t t o h o l d another 
h e a r i n g on Lackey's competency and h i s d e c i s i o n t o waive 
c o u n s e l and t o r e p r e s e n t h i m s e l f . T h i s Court r e t u r n e d 
a p p e l l a t e c o u n s e l ' s motion because they f a i l e d t o serve 
Lackey, who now r e p r e s e n t s h i m s e l f , or the a t t o r n e y Lackey 
h i r e d t o h e l p him t e r m i n a t e a p p e l l a t e c o u n s e l ' s employment, 
and because a p p e l l a t e c o u n s e l no l o n g e r r e p r e s e n t Lackey. 
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l e g i t i m a t e i n f e r e n c e s t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n 

a l i g h t most f a v o r a b l e t o the p r o s e c u t i o n . " Powe v. S t a t e , 

597 So. 2d 721, 724 ( A l a . 1991) ( c i t i n g F a i r c l o t h v. S t a t e , 

471 So. 2d 485, 489 ( A l a . Crim. App. 1984)). "'The t e s t used 

i n d e t e r m i n i n g the s u f f i c i e n c y of e v i d e n c e t o s u s t a i n a 

c o n v i c t i o n i s whether, v i e w i n g the ev i d e n c e i n the l i g h t most 

f a v o r a b l e t o the p r o s e c u t i o n , a r a t i o n a l f i n d e r of f a c t c o u l d 

have found the defendant g u i l t y beyond a r e a s o n a b l e doubt.'" 

Nunn v. S t a t e , 697 So. 2d 497, 498 ( A l a . Crim. App. 1997) 

( q u o t i n g O'Neal v. S t a t e , 602 So. 2d 462, 464 ( A l a . Crim. App. 

1992)). "When t h e r e i s l e g a l e v i d e n c e from which the j u r y 

c o u l d , by f a i r i n f e r e n c e , f i n d the defendant g u i l t y the t r i a l 

c o u r t s h o u l d submit [the case] t o the j u r y , and, i n such a 

case, t h i s c o u r t w i l l not d i s t u r b the t r i a l c o u r t ' s d e c i s i o n . " 

S a l e v. S t a t e , 8 So. 3d 330, 338 ( A l a . Crim. App. 2008) 

( q u o t a t i o n s and c i t a t i o n s o m i t t e d ) . "The r o l e of a p p e l l a t e 

c o u r t s i s not t o say what the f a c t s a r e . Our r o l e ... i s t o 

judge whether the e v i d e n c e i s l e g a l l y s u f f i c i e n t t o a l l o w 

s u b m i s s i o n of an i s s u e f o r d e c i s i o n [by] the j u r y . " Ex p a r t e  

S t e w a r t , 900 So. 2d 475, 477 ( A l a . 2004) ( c i t a t i o n s and 

q u o t a t i o n s o m i t t e d ) . F u r t h e r , i n a c a p i t a l case i n which the 
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defendant p l e a d s g u i l t y , " [ t ] h e g u i l t y p l e a may be c o n s i d e r e d 

i n d e t e r m i n i n g whether the s t a t e has met [ i t s ] burden of 

p r o o f . " § 13A-5-42, A l a . Code 1975. A p p l y i n g these 

p r i n c i p l e s , t h i s C ourt h o l d s t h a t the S t a t e p r e s e n t e d 

s u f f i c i e n t e v i d e n c e t o s u s t a i n Lackey's two c a p i t a l - m u r d e r 

c o n v i c t i o n s . 

At t r i a l , the S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g the 

f o l l o w i n g . A t 7:34 p.m. on October 31, 2005, the Athens 

P o l i c e Department r e c e i v e d and r e c o r d e d an emergency t e l e p h o n e 

c a l l t h a t o r i g i n a t e d from C h a r l e s Newman's house. D u r i n g t h a t 

t e l e p h o n e c a l l , Newman c o u l d be hear d s t a t i n g , "Don't do t h a t " 

and "Leave me a l o n e . " ( S t a t e ' s e x h i b i t #1.) Newman a l s o 

asked, "What do you want?" I d . H i s a s s a i l a n t , who c o u l d be 

ove r h e a r d on the r e c o r d i n g , responded r e p e a t e d l y by a s k i n g , 

"Where's the v a u l t ? " I d . 

D e t e c t i v e K a t r i n a F l a n n i g a n , then a p a t r o l o f f i c e r w i t h 

the Athens P o l i c e Department, was d i s p a t c h e d t o Newman's house 

f o l l o w i n g the emergency te l e p h o n e c a l l . When she d i d not 

r e c e i v e an answer a t the f r o n t door, D e t e c t i v e F l a n n i g a n went 

to the r e a r of the r e s i d e n c e . D e t e c t i v e F l a n n i g a n n o t i c e d 
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t h a t , a l t h o u g h the g l a s s storm door was c l o s e d , the wooden 

back door was open and t h a t t h e r e was b l o o d on the storm door. 

D e t e c t i v e F l a n n i g a n summoned the o f f i c e r w i t h her t o the 

back. The o f f i c e r t o l d her t h a t he c o u l d see a body i n s i d e 

the house, so the y e n t e r e d Newman's house through the back 

door. I n s i d e , they found Newman's body on the f l o o r between 

a couch and a green c h a i r , and a l a r g e puddle of b l o o d . 

Underneath the c h a i r was a s e t of dentures and the base t o a 

c o r d l e s s t e l e p h o n e . D e t e c t i v e F l a n n i g a n n o t i c e d b l o o d y shoe 

p r i n t s l e a d i n g t o the back door from the body and c o u l d s m e l l 

the s c e n t of gunpowder. 

L a t e r t h a t e v e n i n g , O f f i c e r W i l l i a m Watson, O f f i c e r Bobby 

Mc C a l p h i n , and Sgt. C l a y t o n Jordan of the Madison P o l i c e 

Department responded t o a s h o o t i n g v i c t i m who t e l e p h o n e d the 

p o l i c e from a Chevron g a s o l i n e s t a t i o n . The o f f i c e r s a r r i v e d 

t o f i n d Lackey s i t t i n g o u t s i d e on a curb. Lackey t o l d O f f i c e r 

Watson t h a t he had been shot, and Lackey l i f t e d h i s s h i r t . 

O f f i c e r Watson saw two gunshot wounds, one i n the c e n t e r of 

Lackey's c h e s t and another on the s i d e of h i s c h e s t . When 

asked how he was sh o t , Lackey responded, " ' I have no i d e a . I 

don't know a n y t h i n g . I j u s t know I've been s h o t . ' " (R. 566.) 
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Lackey would not e x p l a i n where he was when he was sh o t , nor 

would he e x p l a i n how he came t o be a t the g a s o l i n e s t a t i o n . 

O f f i c e r Watson saw a w h i t e N i s s a n A l t i m a a u t o m o b i l e 

p a r k e d i n f r o n t of the g a s o l i n e s t a t i o n . O f f i c e r Watson's 

a t t e n t i o n was drawn t o the A l t i m a because of b l o o d on the 

A l t i m a ' s e x t e r i o r . L o o k i n g through the windows, O f f i c e r 

Watson c o u l d see b l o o d on the s t e e r i n g wheel and f r o n t dash, 

what appeared t o be an i n s u l a t e d p i z z a bag and a r a d i o scanner 

i n the f r o n t - p a s s e n g e r s e a t , two p i s t o l s i n the f r o n t -

passenger f l o o r b o a r d , and a b l o o d y k n i f e w i t h a broken t i p i n 

the r e a r f l o o r b o a r d . 

Sgt. Jordan t e l e p h o n e d s h e r i f f ' s departments and p o l i c e 

s t a t i o n s i n n e i g h b o r i n g c o u n t i e s t o determine i f t h e r e had 

been any r e p o r t e d s h o o t i n g s t h a t e v e n i n g . The Athens P o l i c e 

Department responded t h a t i t was i n v e s t i g a t i n g a s h o o t i n g , and 

Sgt. Jordan i n f o r m e d the Athens P o l i c e Department about Lackey 

and h i s v e h i c l e . 

D u r i n g a s e a r c h of the A l t i m a , o f f i c e r s found a R o s s i 

b rand .38 r e v o l v e r ; an 8mm s t a r t e r p i s t o l ; a k n i f e w i t h a 

broken t i p ; an i n s u l a t e d p i z z a bag; a p o l i c e scanner; a r e n t a l 

agreement f o r the A l t i m a s i g n e d by Lackey; a s t u n gun w i t h a 
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m i s s i n g e l e c t r o d e ; a b a s e b a l l b a t t i n g g l o v e ; a u t i l i t y b e l t ; 

two f l a s h l i g h t s ; two b l a c k tube socks f i l l e d w i t h n y l o n rope; 

a pack of s i x b o t t l e s of super g l u e ; two b l a c k gym bags; a 

p a i r of b l o o d - s t a i n e d e y e g l a s s e s ; an axe; a sledgehammer; a 

hammer w i t h a t o w e l wrapped around i t ; a r o l l of duct tape; 

f i v e s c r e w d r i v e r s ; s e v e r a l packs of b a t t e r i e s ; a p a i r of 

n i g h t - v i s i o n g o g g l e s ; and a w a l l e t , which c o n t a i n e d Lackey's 

d r i v e r ' s l i c e n s e , s e v e r a l c r e d i t cards i n h i s name, and a 

Pa y p a l c a r d i n the name of "Jacob McDeal." Lackey's mother 

t e s t i f i e d t h a t Lackey had i n c o r p o r a t e d h i s i n t e r n e t - s a l e s 

b u s i n e s s under the name "Jacob McDeal." 

O f f i c e r Jay Looney of the Athens P o l i c e Department 

c o l l e c t e d two o n e - d o l l a r b i l l s and a r e c e i p t from a Long John 

S i l v e r ' s r e s t a u r a n t from Newman's house. The b i l l s and 

r e c e i p t were found f o l d e d t o g e t h e r near the back door. The 

r e c e i p t r e f l e c t e d an o r d e r of a c h i c k e n sandwich and c h i l i -

cheese f r i e s . He a l s o r e c o v e r e d a p i e c e of m e t a l t h a t was 

b e l i e v e d t o be an e l e c t r o d e from the s t u n gun found i n the 

A l t i m a . In a box s i t t i n g on the f i r e p l a c e mantel, O f f i c e r 

Looney found a b i l l of s a l e f o r Newman's purchase of the R o s s i 

b rand .38 r e v o l v e r . D o r i s L a n g s t e r , Newman's f r i e n d , 
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t e s t i f i e d t h a t she s o l d the R o s s i .38 r e v o l v e r t o Newman and 

t h a t he t y p i c a l l y c a r r i e d the r e v o l v e r i n a poc k e t i n h i s 

robe. 

Dr. E m i l y Ward, a p a t h o l o g i s t w i t h the Alabama Department 

of F o r e n s i c S c i e n c e s ("DFS"), performed the autopsy on Newman. 

Dr. Ward found t h a t Newman s u f f e r e d a c o m b i n a t i o n of 54 st a b 

wounds and l a c e r a t i o n s t o h i s head, i n c l u d i n g s t a b wounds t o 

both eyes, and a broken nose. Newman had seven wounds on h i s 

neck, one of which s e v e r e d h i s c a r o t i d a r t e r y , and m u l t i p l e 

c u t s t o h i s hands. Newman a l s o s u s t a i n e d a gunshot wound. 

The e n t r a n c e wound was on the r i g h t s i d e of h i s c h e s t , and the 

e x i t wound was on the l e f t s i d e of h i s c h e s t . Dr. Ward 

t e s t i f i e d t h a t the e x i t wound was surrounded by p u r p l e 

d i s c o l o r a t i o n , i n d i c a t i n g t h a t Newman was a g a i n s t a h a r d 

o b j e c t , such as the f l o o r , when he was shot. A d d i t i o n a l l y , 

the e n t r a n c e wound was surrounded by gunpowder, i n d i c a t i n g 

t h a t the p i s t o l was a t a c l o s e range when f i r e d . In Dr. 

Ward's o p i n i o n , Newman d i e d as a r e s u l t of numerous sharp and 

b l u n t - f o r c e i n j u r i e s of the head and neck and a gunshot wound 

t o the c h e s t . Dr. Ward a l s o t e s t i f i e d , though, t h a t Newman 

was l i k e l y dead p r i o r t o b e i n g s h o t . 
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A subsequent i n v e s t i g a t i o n r e v e a l e d t h a t Lackey was a 

lo n g - t i m e f r i e n d Newman's grandson D e r r i c k Newman. D e r r i c k 

Newman t e s t i f i e d a t t r i a l t h a t he had p r e v i o u s l y t o l d Lackey 

of Newman's w e a l t h and t h a t Newman had a v a u l t i n h i s house. 

D e r r i c k Newman t o l d Lackey t h a t the v a u l t c o u l d be a c c e s s e d by 

a door next t o the s t a i r w e l l . A d d i t i o n a l l y , D e r r i c k Newman 

t e s t i f i e d t h a t he and Lackey had been t o a Long John S i l v e r ' s 

r e s t a u r a n t two days b e f o r e h i s g r a n d f a t h e r ' s murder and t h a t 

Lackey had o r d e r e d a c h i c k e n sandwich and c h i l i - c h e e s e f r i e s . 

The computers a t Lackey's apartment were s e i z e d . B r i a n 

Wilmoth, a c o m p u t e r - f o r e n s i c s a n a l y s t w i t h the R e g i o n a l 

O r g a n i z e d Crime I n f o r m a t i o n C e n t e r , was asked by L t . F l o y d 

Johnson t o a n a l y z e the computer hardware r e c o v e r e d from 

Lackey's apartment. Wilmoth r e c o v e r e d messages sent from 

"Jacob" t o "Damian" 6 from January 2005 through J u l y 2005. 

W i t h i n the messages, "Jacob" wrote t o "Damian" about an 

impending h e i s t ; h i s r e c o n n a i s s a n c e of the t a r g e t , the house 

of an " o l d r i c h guy," and i t s v u l n e r a b i l i t i e s ; h i s c o l l e c t i o n 

of s u p p l i e s f o r the h e i s t ; the cash and g o l d he b e l i e v e d was 

6 A t t r i a l , "Damian" was i d e n t i f i e d as an i n d i v i d u a l who 
l i v e d i n England. 
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i n the house; h i s i n t e n t i o n t o use a p i z z a bag as a p l o y t o 

g a i n e n t r y i n t o the house; and h i s d e s i r e f o r money. (C. 298¬

318.) A l s o , w i t h i n Lackey's computer's i n t e r n e t h i s t o r y , 

Wilmoth found a p r e v i o u s s e a r c h of Newman's addr e s s . 

Robert Bass, who was a f o r e n s i c s c i e n t i s t w i t h the DFS, 

a n a l y z e d s e v e r a l p i e c e s of b l o o d s t a i n e d e v i d e n c e c o l l e c t e d 

from Newman's house and from the A l t i m a . Bass t e s t i f i e d t h a t 

Lackey was a DNA match f o r b l o o d s t a i n s found on the s w e a t s h i r t 

he was wearing on the n i g h t of the murder, on the s t e e r i n g 

wheel of the A l t i m a , on the i n t e r i o r of the back door t o 

Newman's house, and on the storm door on the r e a r of Newman's 

house. Newman was a DNA match f o r b l o o d s t a i n s found on the 

e x t e r i o r of the back door t o h i s house and on the i n t e r i o r of 

the storm door. Bass a l s o t e s t i f i e d t h a t t h e r e was a mixed-

DNA p r o f i l e on the t r i g g e r guard on the R o s s i .38 r e v o l v e r , on 

the t r i g g e r on the s t a r t e r p i s t o l , and on the hand brake l e v e r 

on the A l t i m a , and t h a t Newman and Lackey were the l i k e l y 

c o n t r i b u t o r s of t h a t DNA. 

C r y s t a l K i s s e l , a f o r e n s i c s c i e n t i s t w i t h the DFS, 

t e s t i f i e d t h a t Newman was a DNA match f o r b l o o d s t a i n s found on 
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the s o l e s of the boots Lackey was we a r i n g on the n i g h t of the 

murder. 

J a c q u e l y n B o w l i n g , a f o r e n s i c s c i e n t i s t w i t h the DFS, 

t e s t i f i e d t h a t Newman and Lackey were DNA matches f o r v a r i o u s 

b l o o d s t a i n s on the b l u e jeans Lackey was we a r i n g on the n i g h t 

of the murder. 

John K i l b o u r n , a f o r e n s i c s c i e n t i s t w i t h A n a l y t i c a l and 

F o r e n s i c A s s o c i a t e s , examined the b l o o d y shoe p r i n t s found 

near Newman's body. K i l b o u r n c o n c l u d e d t h a t the shoe p r i n t s 

were made by a s o l e t h a t had an i d e n t i c a l s o l e p a t t e r n and 

were the same l e n g t h and w i d t h as the l e f t boot Lackey was 

wear i n g on the n i g h t of the murder. 7 

Tammy S l i g h , a f o r e n s i c s c i e n t i s t w i t h the DFS, t e s t i f i e d 

t h a t a p i e c e of metal t h a t was l o d g e d i n Newman's s k u l l , which 

was found d u r i n g the autopsy, was the t i p of the k n i f e found 

i n the A l t i m a . She a l s o c o n f i r m e d t h a t the t h r e e b u l l e t s and 

one b u l l e t j a c k e t r e c o v e r e d from Newman's house had been f i r e d 

from the R o s s i .38 r e v o l v e r . A l l f i v e c a r t r i d g e s t h a t 

remained i n the r e v o l v e r had been f i r e d . 

7 K i l b o u r n was unable t o d e f i n i t i v e l y s t a t e t h a t the shoe 
p r i n t was made by Lackey's boot because of the uneven n a t u r e 
of the l i n o l e u m f l o o r i n g on which the shoe p r i n t was made. 
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Here, the S t a t e p r e s e n t e d an i r o n c l a d case e s t a b l i s h i n g 

Lackey's g u i l t , and i t s e v i d e n c e o v e r w h e l m i n g l y e s t a b l i s h e d 

t h a t Lackey i n t e n t i o n a l l y murdered Newman d u r i n g the course of 

a b u r g l a r y and a robbe r y . §§ 13A-5-40(a)(2) and ( a ) ( 4 ) , A l a . 

Code 1975. Because the S t a t e met i t s burden of p r o o f , Lackey 

i s not e n t i t l e d t o any r e l i e f . 

I I I . 

P ursuant t o § 13A-5-53, A l a . Code 1975, t h i s C ourt i s 

r e q u i r e d t o address the p r o p r i e t y of Lackey's c o n v i c t i o n s and 

h i s sentence of death. Lackey was i n d i c t e d f o r , and c o n v i c t e d 

o f , two counts of c a p i t a l murder -- one count of c a p i t a l 

murder f o r the murder of Newman d u r i n g the course of a 

robbery, see § 13A-5-40(a)(2), A l a . Code 1975, and one count 

of c a p i t a l murder f o r the murder of Newman d u r i n g the course 

of a b u r g l a r y , see § 13A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975. 

The r e c o r d does not r e f l e c t t h a t Lackey's sentence of 

death was imposed as the r e s u l t of the i n f l u e n c e of p a s s i o n , 

p r e j u d i c e , or any o t h e r a r b i t r a r y f a c t o r . See § 13A-5-

5 3 ( b ) ( 1 ) , A l a . Code 1975. 

The c i r c u i t c o u r t c o r r e c t l y found t h a t the a g g r a v a t i n g 

c i r c u m s t a n c e s outweighed the m i t i g a t i n g c i r c u m s t a n c e s . In 
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making t h i s d e t e r m i n a t i o n , the c i r c u i t c o u r t found t h a t the 

S t a t e p r o v e d the e x i s t e n c e of the f o l l o w i n g t h r e e a g g r a v a t i n g 

c i r c u m s t a n c e s : 1) t h a t the c a p i t a l o f f e n s e was committed w h i l e 

Lackey was engaged i n the commission of a b u r g l a r y , see § 13A-

5-49(4), A l a . Code 1975; 2) t h a t the c a p i t a l o f f e n s e was 

committed w h i l e Lackey was engaged i n the commission of a 

robbery, see § 13A-5-49(4), A l a . Code 1975; and 3) t h a t the 

c a p i t a l o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l 

when compared t o o t h e r c a p i t a l o f f e n s e s , see § 13A-5-49(8), 

A l a . Code 1975. 

Reg a r d i n g m i t i g a t i n g c i r c u m s t a n c e s , the c i r c u i t c o u r t 

found t h a t the defense e s t a b l i s h e d one s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e -- t h a t Lackey had no s i g n i f i c a n t h i s t o r y of 

p r i o r c r i m i n a l a c t i v i t y , see § 13A-5-51(1), A l a . Code 1975. 

The c i r c u i t c o u r t a l s o found the f o l l o w i n g n o n s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s : 1) t h a t Lackey was " d i f f e r e n t " i n 

t h a t he l i v e d i n a w o r l d of computer games; 2) t h a t Lackey was 

shy, i n t r o v e r t e d , and s o c i a l l y awkward w i t h few f r i e n d s ; 3) 

t h a t Lackey, a t a young age, was d i s t a n t , c o l d , and detached; 

4) t h a t Lackey's f a m i l y members t e s t i f i e d t h a t Lackey was a 

k i n d , good c h i l d , and t h a t he d i d not b u l l y o t h e r c h i l d r e n ; 5) 
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t h a t Lackey's f a m i l y moved f r e q u e n t l y when he was a young 

c h i l d , c a u s i n g Lackey t o change s c h o o l s and p r e v e n t i n g Lackey 

from becoming e s t a b l i s h e d w i t h a d o c t o r ; 6) t h a t Lackey seemed 

younger than h i s c h r o n o l o g i c a l age; 7) t h a t Lackey was e a s i l y 

i n f l u e n c e d by o t h e r s , so t h a t o f t e n Lackey may not f u l l y 

a p p r e c i a t e the r e a l i t y of what he was d o i n g ; 8) t h a t Lackey 

a b s o l v e d D e r r i c k Newman d u r i n g the p e n a l t y phase, which the 

c i r c u i t c o u r t viewed as a g e s t u r e of k i n d n e s s . 

The s e n t e n c i n g o r d e r shows t h a t the c i r c u i t c o u r t 

p r o p e r l y weighed the a g g r a v a t i n g c i r c u m s t a n c e s and the 

m i t i g a t i n g c i r c u m s t a n c e s and c o r r e c t l y s entenced Lackey t o 

death. The r e c o r d s u p p o r t s the c i r c u i t c o u r t ' s f i n d i n g s . 

S e c t i o n 13A-5-53(b)(2), A l a . Code 1975, r e q u i r e s t h i s 

C o urt t o reweigh the a g g r a v a t i n g c i r c u m s t a n c e s and the 

m i t i g a t i n g c i r c u m s t a n c e s t o determine whether Lackey's 

sentence of death i s p r o p e r . A f t e r i n d e p e n d e n t l y w e i g h i n g the 

a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s , 

t h i s C ourt f i n d s t h a t Lackey's death sentence i s a p p r o p r i a t e . 

As r e q u i r e d by § 13A-5-53(b)(3), A l a . Code 1975, t h i s 

C o urt must now determine whether Lackey's sentence i s 

e x c e s s i v e or d i s p r o p o r t i o n a t e when compared t o the p e n a l t y 
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imposed i n s i m i l a r c a s e s . Lackey was c o n v i c t e d of one count 

of murder d u r i n g a robbery and one count of murder d u r i n g a 

b u r g l a r y . F u r t h e r , the c i r c u i t c o u r t found t h a t the c a p i t a l 

o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l when 

compared t o o t h e r c a p i t a l o f f e n s e s . A sentence of death has 

been imposed f o r s i m i l a r crimes throughout t h i s S t a t e . See  

Melson v. S t a t e , 775 So. 2d 857, 863 ( A l a . Crim. App. 1999); 

Washington v. S t a t e , 922 So. 2d 145 ( A l a . Crim. App. 2005); 

Brown v. S t a t e , 11 So. 3d 866, 901 ( A l a . Crim. App. 2007). 

T h e r e f o r e , t h i s Court f i n d s t h a t the sentence was n e i t h e r 

e x c e s s i v e nor d i s p r o p o r t i o n a t e . 

F i n a l l y , t h i s C ourt has m e t i c u l o u s l y s e a r c h e d the e n t i r e 

r e c o r d f o r any e r r o r , p l a i n or p r e s e r v e d below, t h a t may have 

a d v e r s e l y a f f e c t e d Lackey's s u b s t a n t i a l r i g h t s . T h i s Court 

has found no m e r i t t o any i s s u e p r e s e r v e d below f o r a p p e l l a t e 

r e v i e w and no i n d i c i a of p l a i n e r r o r . See Rule 45A, A l a . R. 

App. P. 

A c c o r d i n g l y , Lackey's c o n v i c t i o n s and h i s sentences of 

death are a f f i r m e d . 

AFFIRMED. 

Welch, K e l l u m , Burke, and J o i n e r , J J . , concur. 
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