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KELLUM, J u d g e . 

K e n n e t h Adam M c K i n n i s was c o n v i c t e d o f murde r made 

c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g t h e c o u r s e o f a 

r o b b e r y , a v i o l a t i o n o f § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. By 

a v o t e o f 1 0 - 2 , t h e j u r y recommended t h a t M c K i n n i s be 
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s e n t e n c e d t o d e a t h . The t r i a l c o u r t f o l l o w e d t h e j u r y ' s 

r e c o m m e n d a t i o n an d s e n t e n c e d M c K i n n i s t o d e a t h . 

The e v i d e n c e a d d u c e d a t t r i a l i n d i c a t e d t h e f o l l o w i n g . 

I n t h e e a r l y m o r n i n g h o u r s o f A u g u s t 19, 2006, B y r o n L e w i s 

B e l s e r was s h o t a n d k i l l e d i n t h e Champagne L o u n g e , a s t r i p 

c l u b i n D o t h a n ( h e r e i n a f t e r " t h e c l u b " ) . D r . C o r r i n e 

E l i z a b e t h S t e r n , who i n 2006 was a m e d i c a l e x a m i n e r f o r t h e 

S t a t e o f A l a b a m a and who p e r f o r m e d t h e a u t o p s y on B e l s e r , 

t e s t i f i e d t h a t B e l s e r d i e d f r o m a s i n g l e g u n s h o t wound t o t h e 

r i g h t t h i g h . The b u l l e t t r a v e l e d l e f t t o r i g h t a c r o s s 

B e l s e r ' s b o d y and s l i g h t l y u p w a r d s . As i t t r a v e l e d t h r o u g h 

B e l s e r ' s body, t h e b u l l e t n i c k e d t h e r i g h t i l i a c v e i n a n d 

a r t e r y , p e r f o r a t e d t h e r i g h t u r e t e r , t r a v e l e d t h r o u g h t h e 

p e l v i c a r e a t o w a r d t h e l e f t h i p bone, n i c k e d t h e l e f t i l i a c 

v e i n a n d a r t e r y , a n d came t o r e s t i n t h e l e f t t h i g h . The 

b u l l e t was e x t r a c t e d a n d s e n t f o r f o r e n s i c t e s t i n g . D r . S t e r n 

t e s t i f i e d t h a t t h e n i c k e d v e i n s a n d a r t e r i e s w o u l d have c a u s e d 

s u b s t a n t i a l b l e e d i n g i n t o t h e p e l v i c a n d a b d o m i n a l r e g i o n s , 

r e s u l t i n g i n p a i n a n d d i f f i c u l t y b r e a t h i n g b e f o r e B e l s e r ' s 

d e a t h . 

E v i d e n c e was p r e s e n t e d t h a t a t a p p r o x i m a t e l y 11:30 p.m. 

t h e n i g h t o f A u g u s t 18, 2006, M c K i n n i s a n d t h r e e f r i e n d s , K y l e 
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M c I n t o s h , A l b e r t McLeod, and Mark Newman, a r r i v e d a t t h e 

c l u b . A v i d e o s u r v e i l l a n c e s y s t e m 1 a t t h e c l u b c a p t u r e d t h e 

f o u r men w a l k i n g t h r o u g h t h e f r o n t d o o r o f t h e c l u b i n t o t h e 

f r o n t e n t r y w a y , p a y i n g t h e c o v e r c h a r g e f o r a d m i s s i o n , a n d 

b e i n g p a t t e d down b y a s e c u r i t y g u a r d . M c K i n n i s was w e a r i n g 

d a r k - c o l o r e d s h o r t s a n d a w h i t e t - s h i r t , a n d h a d on w h i t e -

f r a m e d s u n g l a s s e s ; he h a d f a c i a l h a i r . A l t h o u g h M c K i n n i s was 

o n l y 20 y e a r s o l d a t t h e t i m e , he was p e r m i t t e d t o e n t e r t h e 

c l u b . 2 A f t e r e n t e r i n g , t h e f o u r men went t o t h e dance s t a g e 

a n d s a t a t a t a b l e . T e r r i B u r n e t t , t h e b a r t e n d e r a t t h e c l u b 

t h a t n i g h t , t e s t i f i e d t h a t she s o l d t h e g r o u p f o u r p i t c h e r s o f 

d r a f t b e e r , b u t n o t h i n g e l s e . The v i d e o s u r v e i l l a n c e s y s t e m 

r e c o r d e d M c K i n n i s a n d h i s f r i e n d s s i t t i n g n e a r t h e dance s t a g e 

d r i n k i n g a n d w a t c h i n g t h e s t r i p p e r s f o r o v e r two h o u r s . 

Newman l e f t t h e c l u b w i t h a woman a t a p p r o x i m a t e l y 1:45 

a.m. on A u g u s t 19, 2006. A few m i n u t e s l a t e r , M c K i n n i s , 

M c I n t o s h , a n d McLeod a l s o l e f t t h e c l u b . A few m i n u t e s a f t e r 

1 E x c e r p t s o f t h e v i d e o f r o m t h e s u r v e i l l a n c e s y s t e m t h e 
n i g h t o f t h e s h o o t i n g were i n t r o d u c e d i n t o e v i d e n c e a t t r i a l 
a n d p l a y e d f o r t h e j u r y . 

2 A t t h e t i m e , A l a b a m a l a w p r o h i b i t e d p e r s o n s u n d e r t h e age 
o f 21 f r o m b e i n g p r e s e n t i n an e s t a b l i s h m e n t where a l c o h o l i c 
b e v e r a g e s were s o l d . 
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M c K i n n i s a n d h i s f r i e n d s l e f t , M i c h a e l Conaway, t h e owner o f 

t h e c l u b , was s t a n d i n g o u t s i d e t h e f r o n t e n t r a n c e o f t h e c l u b 

w i t h h i s g i r l f r i e n d , S h i r a h R o b i n s o n , a n d two o t h e r men when 

he n o t i c e d a man, whom he h a d s e e n i n s i d e t h e c l u b e a r l i e r a nd 

whom he p o s i t i v e l y i d e n t i f i e d a t t r i a l as M c K i n n i s , g e t o u t o f 

a w h i t e a u t o m o b i l e p a r k e d i n a p a r k i n g l o t a c r o s s t h e s t r e e t 

f r o m t h e c l u b a n d w a l k t o w a r d t h e c l u b . Conaway t e s t i f i e d 

t h a t t h e man was w e a r i n g a p a i r o f d a r k - c o l o r e d s h o r t s , was 

s h i r t l e s s , h a d a r a g w r a p p e d a r o u n d t h e b o t t o m p a r t o f h i s 

f a c e , a n d was c a r r y i n g a s i l v e r o r c h r o m e - c o l o r e d p i s t o l i n 

h i s l e f t h a n d. As t h e man a p p r o a c h e d t h e e n t r a n c e o f t h e 

c l u b , Conaway s a i d , he r a i s e d t h e gun a n d s t a r t e d s h o o t i n g 

d i r e c t l y a t t h e g r o u p o f p e o p l e s t a n d i n g o u t s i d e . Conaway 

t e s t i f i e d t h a t he y e l l e d a n d p u s h e d R o b i n s o n a n d t h a t e v e r y o n e 

s t a n d i n g o u t s i d e r a n f o r c o v e r . R o b i n s o n t e s t i f i e d t h a t s h e , 

t o o , saw a man g e t o u t o f t h e w h i t e a u t o m o b i l e a c r o s s t h e 

s t r e e t a nd a p p r o a c h t h e c l u b e n t r a n c e c a r r y i n g a p i s t o l ; 

h o w e v e r , she c o u l d n o t i d e n t i f y t h e man. R o b i n s o n , l i k e 

Conaway, s a i d t h a t when t h e s h o o t i n g b e g a n , e v e r y o n e o u t s i d e 

r a n f o r c o v e r . R o b i n s o n t e s t i f i e d , h o w e v e r , t h a t as t h e 

s h o o t e r a p p r o a c h e d t h e f r o n t d o o r o f t h e c l u b , she h e a r d h i m 
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s a y "I'm g o i n g t o g e t ... them n i g g e r s . " (R. 556.) B o t h 

Conaway an d R o b i n s o n s t a t e d t h a t t h e y h e a r d s e v e r a l g u n s h o t s 

o u t s i d e a n d t h e n h e a r d a d d i t i o n a l g u n s h o t s c o m i n g f r o m i n s i d e 

t h e c l u b . 

B u r n e t t t e s t i f i e d t h a t she h e a r d g u n s h o t s sometime a f t e r 

1:00 a.m. t h e m o r n i n g o f A u g u s t 1 9 , 2006. The i n i t i a l t h r e e 

o r f o u r s h o t s , B u r n e t t s a i d , s o u n d e d l i k e t h e y were b e i n g 

f i r e d o u t s i d e t h e c l u b . N o n e t h e l e s s , she i m m e d i a t e l y g o t on 

t h e f l o o r b e h i n d t h e b a r . B u r n e t t s a i d t h a t b e f o r e t h e 

s h o o t i n g b e g a n , B e l s e r and a n o t h e r man were s i t t i n g a t t h e 

b a r ; t h e o t h e r man l e f t t h e b a r a r e a , a n d B u r n e t t s e r v e d 

B e l s e r a d r i n k j u s t b e f o r e she h e a r d t h e s h o t s . B u r n e t t 

t e s t i f i e d t h a t B e l s e r ' s l o c a t i o n was v i s i b l e f r o m t h e f r o n t 

e n t r y w a y o f t h e c l u b . When she h e a r d t h e s h o t s , B u r n e t t t o l d 

B e l s e r t o g e t d o w n , b u t B e l s e r o n l y l a u g h e d a n d t o l d h e r n o t 

t o w o r r y b e c a u s e t h e s h o t s were o u t s i d e . A t t h a t moment, 

B u r n e t t s a i d , she h e a r d f i v e t o s i x a d d i t i o n a l , much l o u d e r , 

s h o t s b e i n g f i r e d i n s i d e t h e c l u b . B u r n e t t s t a y e d on t h e 

f l o o r u n t i l t h e s h o o t i n g e n d e d a n d t h e n g o t u p , t e l e p h o n e d 

e mergency 911 on h e r c e l l u l a r t e l e p h o n e , and w a l k e d a r o u n d t o 

t h e f r o n t o f t h e b a r where she saw B e l s e r l y i n g on t h e f l o o r 

b l e e d i n g . 
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The v i d e o s u r v e i l l a n c e s y s t e m r e c o r d e d t h e s h o o t i n g f r o m 

t h e p e r s p e c t i v e o f t h e f r o n t e n t r y w a y . The v i d e o shows a man 

r u n n i n g t h r o u g h t h e f r o n t d o o r t o t h e i n t e r i o r o f t h e c l u b a t 

1:56 a.m. J u s t a f t e r t h e man r a n i n t o t h e c l u b , t h e f r o n t 

d o o r o p e n e d a g a i n a n d M c K i n n i s e n t e r e d t h e c l u b f i r i n g a 

p i s t o l w i t h h i s l e f t h and. M c K i n n i s h a d on t h e same o r 

s i m i l a r d a r k - c o l o r e d s h o r t s he h a d bee n w e a r i n g e a r l i e r i n t h e 

c l u b , b u t he h a d no s h i r t on and was n o t w e a r i n g s u n g l a s s e s , 

a n d he h a d a r a g t i e d a r o u n d t h e b o t t o m p a r t o f h i s f a c e . 

A f t e r M c K i n n i s e n t e r e d , he swapped t h e gun f r o m h i s l e f t h a n d 

t o h i s r i g h t h a n d a n d c o n t i n u e d f i r i n g i n t o t h e c l u b as he 

r e a c h e d w i t h h i s l e f t h a n d a c r o s s t h e c o u n t e r t o t h e c a s h 

r e g i s t e r . M c K i n n i s was u n a b l e t o open t h e c a s h r e g i s t e r , a nd 

he t h e n t u r n e d a r o u n d a n d r a n o u t t h e f r o n t d o o r o f t h e c l u b . 

D o t h a n p o l i c e o f f i c e r s a r r i v e d a t t h e s c e n e w i t h i n 

m i n u t e s o f t h e s h o o t i n g a n d s e c u r e d t h e c l u b . P a r a m e d i c s were 

summoned, a n d t h e y t r a n s p o r t e d B e l s e r t o t h e h o s p i t a l , where 

he l a t e r d i e d . J o n Thomas, a c r i m e - s c e n e t e c h n i c i a n w i t h t h e 

D o t h a n P o l i c e D e p a r t m e n t , f o u n d e i g h t s h e l l c a s i n g s o u t s i d e 

t h e c l u b a n d f o u r s h e l l c a s i n g s i n s i d e t h e c l u b , s e v e r a l 

b u l l e t h o l e s b o t h i n s i d e a nd o u t s i d e t h e c l u b , and t h r e e s p e n t 
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b u l l e t s i n s i d e t h e c l u b . A c c o r d i n g t o Thomas, t h e r e was one 

b u l l e t h o l e i n t h e o u t s i d e o f t h e f r o n t d o o r , one b u l l e t h o l e 

i n t h e f r o n t - d o o r f r a m e , two b u l l e t h o l e s i n t h e f r o n t o f t h e 

b a r , two b u l l e t h o l e s i n t h e w a l l o f t h e d r e s s i n g room f o r t h e 

d a n c e r s , one b u l l e t h o l e i n t h e w a l l b e h i n d t h e c a s h r e g i s t e r 

i n t h e f r o n t e n t r y w a y , and one b u l l e t h o l e i n t h e f a r l e f t 

w a l l o f t h e c l u b . I n a d d i t i o n , Thomas f o u n d a d e f e c t i n t h e 

f l o o r j u s t i n f r o n t o f t h e l e f t c o r n e r o f t h e b a r (as v i e w e d 

f r o m t h e f r o n t e n t r y w a y ) where one o f t h e b u l l e t s h a d 

r i c o c h e t e d . 

B a s e d on t h e l o c a t i o n o f t h e t h r e e b u l l e t s r e c o v e r e d and 

t h e l o c a t i o n o f t h e v a r i o u s b u l l e t h o l e s and d e f e c t s , Thomas 

was a b l e t o d e t e r m i n e t h a t s i x s h o t s h a d be e n f i r e d i n s i d e t h e 

c l u b and t o d e t e r m i n e t h e p a t h o f t h o s e s h o t s . One b u l l e t 

went t h r o u g h t h e w a l l t o t h e l e f t o f t h e e n t r y w a y , s t r u c k t h e 

f l o o r n e a r t h e l e f t c o r n e r o f t h e b a r , r i c o c h e t e d , and e n t e r e d 

t h e f a r l e f t w a l l o f t h e c l u b . Thomas s a i d t h a t he was u n a b l e 

t o r e c o v e r t h a t b u l l e t b e c a u s e i t h a d gone t o o d e e p l y i n t o t h e 

w a l l and he d i d n o t want t o s e v e r e l y damage t h e b u s i n e s s t o 

r e c o v e r t h e s p e n t b u l l e t . Two b u l l e t s went t h r o u g h t h e w a l l 

o f t h e d a n c e r s ' d r e s s i n g room i n t h e b a c k r i g h t c o r n e r o f t h e 
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c l u b . One o f t h o s e b u l l e t s was r e c o v e r e d on t h e f l o o r o f t h e 

d r e s s i n g room, b u t t h e s e c o n d was n o t r e c o v e r e d . Two b u l l e t s 

a l s o went t h r o u g h t h e f r o n t o f t h e b a r . B o t h o f t h o s e b u l l e t s 

were r e c o v e r e d -- one was on t h e f l o o r b e h i n d t h e b a r and t h e 

o t h e r was i n t h e i c e b i n b e h i n d t h e b a r . A n o t h e r b u l l e t h i t 

B e l s e r . Thomas t e s t i f i e d t h a t he was p o s i t i v e t h a t t h e b u l l e t 

t h a t h i t B e l s e r h a d n o t r i c o c h e t e d o f f o f a n y t h i n g . He a l s o 

was p o s i t i v e t h a t t h e two b u l l e t s t h a t h i t t h e d r e s s i n g room, 

t h e two b u l l e t s t h a t h i t t h e b a r , and t h e b u l l e t t h a t went 

t h r o u g h t h e l e f t w a l l o f t h e e n t r y w a y , r i c o c h e t e d o f f t h e 

f l o o r a n d e n t e r e d t h e f a r l e f t w a l l o f t h e c l u b h a d n o t h i t 

B e l s e r . 

A n t o n i o G o n z a l e z , a c a p t a i n w i t h t h e H o u s t o n C o u n t y 

S h e r i f f ' s D e p a r t m e n t a t t h e t i m e o f t r i a l b u t a p a t r o l 

s e r g e a n t w i t h t h e D o t h a n P o l i c e D e p a r t m e n t a t t h e t i m e o f t h e 

s h o o t i n g , t e s t i f i e d t h a t he a r r i v e d a t t h e c l u b w i t h i n a f e w 

m i n u t e s o f t h e s h o o t i n g . C a p t . G o n z a l e z s a i d t h a t as he g o t 

o u t o f h i s v e h i c l e and h e a d e d t o w a r d t h e c l u b , a b l a c k m a l e 

a p p r o a c h e d h i m , p o i n t e d t o t h e n o r t h and t o l d h i m t h a t t h e 

s h o o t e r h a d f l e d i n a w h i t e C h e v r o l e t a u t o m o b i l e . C a p t . 

G o n z a l e z l o o k e d t o t h e n o r t h o f t h e c l u b and saw a w h i t e 
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a u t o m o b i l e t u r n i n g o n t o C h i c k a s a w S t r e e t . C a p t . G o n z a l e z 

p u r s u e d t h e v e h i c l e . A l t h o u g h he i n i t i a l l y l o s t s i g h t o f t h e 

v e h i c l e , C a p t . G o n z a l e z r e e s t a b l i s h e d v i s u a l c o n t a c t w i t h t h e 

v e h i c l e on t h e Montgomery Highway, and e v e n t u a l l y s t o p p e d t h e 

v e h i c l e on R e b e c c a S t r e e t . McLeod was d r i v i n g t h e v e h i c l e ; 

M c K i n n i s was i n t h e f r o n t p a s s e n g e r s e a t ; a n d M c I n t o s h was i n 

t h e b a c k s e a t . 

B e c k y E d w a r d s , a l s o a c r i m e - s c e n e t e c h n i c i a n w i t h t h e 

D o t h a n P o l i c e D e p a r t m e n t , f o u n d i n s i d e t h e v e h i c l e a .40 

c a l i b e r G l o c k b r a n d s e m i a u t o m a t i c p i s t o l on t h e f l o o r b o a r d 

b e h i n d t h e d r i v e r ' s s e a t ; a .40 c a l i b e r m a g a z i n e i n t h e g l o v e 

compartment w i t h 10 l i v e r o u n d s i n i t ; $43 i n c a s h i n t h e 

g l o v e c o m p a r t m e n t ; a p a i r o f w h i t e - f r a m e d s u n g l a s s e s on t h e 

b a c k s e a t ; a b l a c k t - s h i r t on t h e d r i v e r ' s s e a t ; and s e v e r a l 

empty b e e r b o t t l e s . J u s t o u t s i d e t h e v e h i c l e , n e a r t h e b a c k 

t i r e , E d wards f o u n d a d a r k - c o l o r e d r a g o r s c a r f . 

K a t h e r i n e R i c h e r t , a f i r e a r m s and t o o l m a r k s e x a m i n e r w i t h 

t h e A l a b a m a D e p a r t m e n t o f F o r e n s i c S c i e n c e s , t e s t i f i e d t h a t 

she e x a m i n e d t h e 12 s h e l l c a s i n g s f o u n d a t t h e c l u b , t h e 3 

s p e n t b u l l e t s f o u n d a t t h e c l u b , t h e s p e n t b u l l e t r e c o v e r e d 

f r o m B e l s e r ' s body, and t h e .40 c a l i b e r G l o c k p i s t o l t h a t was 
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f o u n d i n t h e w h i t e a u t o m o b i l e . R i c h e r t s a i d t h a t a l l f o u r 

s p e n t b u l l e t s were .40 c a l i b e r b u l l e t s and h a d s i m i l a r 

m i c r o s c o p i c m a r k i n g s b u t t h a t none o f t h e s p e n t b u l l e t s h a d 

s u f f i c i e n t m i c r o s c o p i c m a r k i n g s t o p o s i t i v e l y d e t e r m i n e 

w h e t h e r t h e y h a d b e e n f i r e d f r o m t h e .40 c a l i b e r G l o c k p i s t o l . 

R i c h e r t s t a t e d , h o w e v e r , t h a t a l l 12 s h e l l c a s i n g s f o u n d a t 

t h e c l u b were f i r e d f r o m t h e .40 c a l i b e r G l o c k p i s t o l f o u n d i n 

t h e w h i t e a u t o m o b i l e . R i c h e r t d e s c r i b e d t h e G l o c k p i s t o l as 

a " s e m i - a u t o m a t i c p i s t o l " ( R . 8 4 1 ) t h a t h a d t h r e e d i f f e r e n t 

s a f e t i e s on i t , a l l o f w h i c h w o u l d have h a d t o have b e e n 

d i s e n g a g e d f o r t h e p i s t o l t o f i r e . She a l s o s a i d t h a t t h e 

t r i g g e r on t h e G l o c k p i s t o l r e q u i r e d s i x pounds o f p r e s s u r e t o 

f i r e . R i c h e r t t e s t i f i e d t h a t t h e t h r e e s p e n t b u l l e t s f o u n d i n 

t h e c l u b were somewhat damaged, as i f t h e y h a d p a s s e d t h r o u g h 

o r h i t a h a r d o b j e c t , w h i l e t h e s p e n t b u l l e t r e c o v e r e d f r o m 

B e l s e r ' s b o d y was n o t damaged a t a l l , e v e n t h e n o s e o f t h e 

b u l l e t was n o t m i s s h a p e n ; t h e b u l l e t was f u l l y i n t a c t and was 

t h e "whole b u l l e t . " (R. 829.) She a l s o s a i d t h a t none o f 

t h e f o u r s p e n t b u l l e t s h a d "any marks t h a t were c o n s i s t e n t 

w i t h t h a t o f a r i c o c h e t e d b u l l e t . " (R. 858.) 

10 
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M c K i n n i s ' s d e f e n s e a t t r i a l was t h a t t h e c r i m e he 

c o m m i t t e d was n o t c a p i t a l m u r d e r . A l t h o u g h M c K i n n i s p l e a d e d 

n o t g u i l t y , M c K i n n i s n e v e r c l a i m e d , o r p r e s e n t e d e v i d e n c e 

i n d i c a t i n g , t h a t he was n o t t h e s h o o t e r a t t h e c l u b t h e n i g h t 

t h a t B e l s e r was k i l l e d . R a t h e r , M c K i n n i s c l a i m e d t h a t he d i d 

n o t i n t e n d t o k i l l B e l s e r when he f i r e d t h e s h o t s i n s i d e t h e 

c l u b . M c K i n n i s ' s d e f e n s e was b a s e d on h i s c o n s u m p t i o n o f 

a l c o h o l t h e n i g h t o f t h e s h o o t i n g ; on t h e l o c a t i o n o f t h e 

b u l l e t h o l e s i n s i d e o f t h e c l u b , s p r e a d t h r o u g h o u t t h e c l u b ; 

and on t h e l o c a t i o n o f t h e wound t o B e l s e r , i n h i s r i g h t 

t h i g h . I n a d d i t i o n , M c K i n n i s a r g u e d t h a t B e l s e r was s i t t i n g 

n e a r t h e l e f t f r o n t c o r n e r o f t h e b a r when he was s h o t , i n a 

l o c a t i o n t h a t M c K i n n i s c l a i m e d c o u l d n o t be s e e n f r o m t h e 

f r o n t e n t r y w a y o f t h e c l u b , t h u s i n d i c a t i n g t h a t B e l s e r must 

have b e e n h i t b y a b u l l e t t h a t h a d r i c o c h e t e d and t h a t 

M c K i n n i s h a d no i n t e n t t o k i l l B e l s e r . 

R u l e 45A, A l a . R. App. P., p r o v i d e s : 

" I n a l l c a s e s i n w h i c h t h e d e a t h p e n a l t y has 
b een i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t i c e any p l a i n e r r o r o r d e f e c t i n t h e p r o c e e d i n g s 
u n d e r r e v i e w , w h e t h e r o r n o t b r o u g h t t o t h e 
a t t e n t i o n o f t h e t r i a l c o u r t , and t a k e a p p r o p r i a t e 
a p p e l l a t e a c t i o n b y r e a s o n t h e r e o f , w h e never s u c h 
e r r o r h a s o r p r o b a b l y has a d v e r s e l y a f f e c t e d t h e 
s u b s t a n t i a l r i g h t o f t h e a p p e l l a n t . " 
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As t h i s C o u r t e x p l a i n e d i n H a l l v. S t a t e , 820 So. 2d 113 ( A l a . 

C r i m . App. 1 9 9 9 ) , a f f ' d , 820 So. 2d 152 ( A l a . 2 0 0 1 ) : 

"As i s t h e c a s e w i t h e v e r y d e a t h p e n a l t y c a s e , t h i s 
c o u r t i s o b l i g e d , p u r s u a n t t o R u l e 45A, A l a . R. App. 
P., t o r e v i e w t h e t r a n s c r i p t o f t h e p r o c e e d i n g s f o r 
p l a i n e r r o r , w h e t h e r o r n o t t h e i s s u e was r a i s e d 
b e f o r e t h e t r i a l c o u r t o r on a p p e a l . P l a i n e r r o r i s 
d e f i n e d as e r r o r t h a t has ' a d v e r s e l y a f f e c t e d t h e 
s u b s t a n t i a l r i g h t o f t h e a p p e l l a n t . ' 'The s t a n d a r d 
o f r e v i e w i n r e v i e w i n g a c l a i m u n d e r t h e p l a i n - e r r o r 
d o c t r i n e i s s t r i c t e r t h a n t h e s t a n d a r d u s e d i n 
r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d i n t h e 
t r i a l c o u r t o r on a p p e a l . As t h e U n i t e d S t a t e s 
Supreme C o u r t s t a t e d i n U n i t e d S t a t e s v. Young, 470 
U.S. 1, 105 S.Ct. 1038, 84 L.Ed.2d 1 ( 1 9 8 5 ) , t h e 
p l a i n - e r r o r d o c t r i n e a p p l i e s o n l y i f t h e e r r o r i s 
' p a r t i c u l a r l y e g r e g i o u s ' and i f i t ' s e r i o u s l y 
a f f e c t [ s ] t h e f a i r n e s s , i n t e g r i t y o r p u b l i c 
r e p u t a t i o n o f j u d i c i a l p r o c e e d i n g s . ' See Ex p a r t e 
P r i c e , 725 So. 2d 1063 ( A l a . 1 9 9 8 ) , c e r t . d e n i e d , 
526 U.S. 1133, 119 S.Ct. 1809, 143 L.Ed.2d 1012 
( 1 9 9 9 ) ; B u r g e s s v. S t a t e , 723 So. 2d 742 ( A l a . C r . 
App. 1 9 9 7 ) , a f f ' d , 723 So. 2d 770 ( A l a . 1 9 9 8 ) , c e r t . 
d e n i e d , 526 U.S. 1052, 119 S.Ct. 1360, 143 L.Ed.2d 
521 ( 1 9 9 9 ) ; J o h n s o n v. S t a t e , 620 So. 2d 679, 701 
( A l a . C r . App. 1 9 9 2 ) , r e v ' d on o t h e r g r o u n d s , 620 
So. 2d 709 ( A l a . 1 9 9 3 ) , on remand, 620 So. 2d 714 
( A l a . C r . A p p . ) , c e r t . d e n i e d , 510 U.S. 905, 114 
S.Ct. 285, 126 L.Ed.2d 235 ( 1 9 9 3 ) . " 

820 So. 2d a t 121-22. "To r i s e t o t h e l e v e l o f p l a i n e r r o r , 

t h e c l a i m e d e r r o r must n o t o n l y s e r i o u s l y a f f e c t a d e f e n d a n t ' s 

' s u b s t a n t i a l r i g h t s , ' b u t i t must a l s o have an u n f a i r 

p r e j u d i c i a l i m p a c t on t h e j u r y ' s d e l i b e r a t i o n s . " Hyde v. 

S t a t e , 778 So. 2d 199, 209 ( A l a . C r i m . App. 1 9 9 8 ) , a f f ' d , 778 
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So. 2d 237 ( A l a . 2 0 0 0 ) . I n r e v i e w i n g t h e r e c o r d p u r s u a n t t o 

our d u t y u n d e r R u l e 45A, A l a . R. App. P., we have f o u n d p l a i n 

e r r o r t h a t r e q u i r e s r e v e r s a l o f M c K i n n i s ' s c o n v i c t i o n and 

s e n t e n c e . 

M c K i n n i s was i n d i c t e d f o r c a p i t a l murder d u r i n g a r o b b e r y 

as f o l l o w s : 

"The G r a n d J u r y o f s a i d c o u n t y c h a r g e t h a t , b e f o r e 
t h e f i n d i n g o f t h i s i n d i c t m e n t , KENNETH ADAM 
MCKINNIS, whose name i s o t h e r w i s e unknown t o t h e 
Gr a n d J u r y , d i d i n t e n t i o n a l l y c a u s e t h e d e a t h o f 
BYRON LEWIS BELSER, BY SHOOTING HIM w i t h a PISTOL, 
and KENNETH ADAM MCKINNIS c a u s e d s a i d d e a t h d u r i n g 
t h e t i m e t h a t KENNETH ADAM MCKINNIS was i n t h e 
c o u r s e o f c o m m i t t i n g a t h e f t o f U.S. CURRENCY, t h e 
p r o p e r t y o f CHAMPAGNE LOUNGE, by t h e use o f f o r c e  
a g a i n s t t h e p e r s o n o f MICHAEL CONWAY, [ s i c ] w i t h  
i n t e n t t o overcome h i s p h y s i c a l r e s i s t a n c e o r  
p h y s i c a l power o f r e s i s t a n c e , w h i l e t h e s a i d KENNETH 
ADAM MCKINNIS was armed w i t h a d e a d l y weapon o r a 
d a n g e r o u s i n s t r u m e n t , t o - w i t : .40 CALIBER TAURUS 
PISTOL, i n v i o l a t i o n o f S e c t i o n 1 3 A - 5 - 4 0 ( a ) ( 2 ) o f 
t h e Code o f A l a b a m a , a g a i n s t t h e p e a c e and d i g n i t y 
o f t h e S t a t e o f A l a b a m a . " 

(C. 2 0 ; e m p h a s i s added.) The i n d i c t m e n t c h a r g e d M c K i n n i s w i t h 

m u r d e r i n g B e l s e r d u r i n g t h e c o u r s e o f r o b b i n g Conaway. 

However, d u r i n g i t s o r a l c h a r g e , t h e t r i a l c o u r t 

i n s t r u c t e d t h e j u r y t h a t t o f i n d M c K i n n i s g u i l t y o f murder 

made c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g a r o b b e r y , t h e 

j u r y c o u l d f i n d t h a t M c K i n n i s m u r d e r e d B e l s e r d u r i n g t h e 
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c o u r s e o f r o b b i n g e i t h e r Conaway o r B e l s e r . The t r i a l c o u r t 

b e gan i t s o r a l c h a r g e b y r e a d i n g t h e i n d i c t m e n t t o t h e j u r y . 3 

The c o u r t t h e n i n s t r u c t e d t h e j u r y on t h e p r e s u m p t i o n o f 

i n n o c e n c e , r e a s o n a b l e d o u b t , t h e a v o i d a n c e o f s ympathy, t h e 

c r e d i b i l i t y o f w i t n e s s , and t h e d i f f e r e n c e s b e t w e e n d i r e c t and 

c i r c u m s t a n t i a l e v i d e n c e . A t t h a t p o i n t , t h e c o u r t i n s t r u c t e d 

t h e j u r y on t h e e l e m e n t s o f c a p i t a l m u r d e r b a s e d on an 

u n d e r l y i n g r o b b e r y , i n r e l e v a n t p a r t , as f o l l o w s : 

"Now, I'm g o i n g t o g i v e you t h e e l e m e n t s o f 
c a p i t a l m u r d e r d u r i n g a r o b b e r y , f o l l o w e d b y t h e 
l e s s e r - i n c l u d e d o f f e n s e o f m u r d e r . The 
l e s s e r - i n c l u d e d o f f e n s e o f m u r d e r has t h r e e 
c a t e g o r i e s t h a t I'm g o i n g t o d e s c r i b e . T h e r e a r e 
t h r e e ways t h a t a p e r s o n can be c o n v i c t e d o f m urder 
i f t h e y a r e n o t c o n v i c t e d o f c a p i t a l m u r d e r . [ 4 ] 

"Now, c o n c e r n i n g c a p i t a l m urder i n t h i s c a s e , 
t h e S t a t e a l l e g e s t h a t i t was c o m m i t t e d d u r i n g t h e 
c o m m i s s i o n o r t h e a t t e m p t t o commit a r o b b e r y . The 
d e f e n d a n t i s c h a r g e d w i t h c a p i t a l m u r d e r . The l a w 
s t a t e s t h a t an i n t e n t i o n a l m u r d e r c o m m i t t e d d u r i n g 
a r o b b e r y i n t h e f i r s t d e g r e e i s c a p i t a l m u r d e r . A 
p e r s o n commits an i n t e n t i o n a l m urder i f he c a u s e s 
t h e d e a t h o f a n o t h e r p e r s o n and, i n p e r f o r m i n g t h e 
a c t o r a c t s w h i c h c a u s e s t h e d e a t h o f t h a t p e r s o n , 

3The r e a d i n g o f t h e i n d i c t m e n t was n o t t r a n s c r i b e d . The 
r e c o r d m e r e l y c o n t a i n s a n o t a t i o n t h a t " t h e i n d i c t m e n t was 
r e a d by t h e C o u r t . " (R. 1031.) 

4The j u r y was i n s t r u c t e d on t h e l e s s e r - i n c l u d e d o f f e n s e s 
o f i n t e n t i o n a l m u r d e r , r e c k l e s s m u r d e r , and f e l o n y m u r d e r . 
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he i n t e n d s t o k i l l e i t h e r t h a t p e r s o n o r a n o t h e r 
p e r s o n . T h a t i s c a l l e d s p e c i f i c i n t e n t . 

"A p e r s o n commits a r o b b e r y i n t h e f i r s t d e g r e e 
i f , i n t h e c o u r s e o f c o m m i t t i n g o r a t t e m p t i n g t o 
commit a t h e f t , he u s e s f o r c e a g a i n s t t h e p e r s o n o f 
t h e owner o r any p e r s o n p r e s e n t w i t h t h e i n t e n t t o 
overcome h i s p h y s i c a l r e s i s t a n c e o r p h y s i c a l power 
o f r e s i s t a n c e , o r t h r e a t e n s t h e i m m i n e n t u s e o f 
f o r c e a g a i n s t t h e p e r s o n o f t h e owner o r any p e r s o n 
p r e s e n t w i t h t h e i n t e n t t o c o m p e l a c q u i e s c e n c e i n 
t h e t a k i n g o r e s c a p i n g o f t h e p r o p e r t y , and i n d o i n g 
s o , i s armed w i t h a d e a d l y weapon. 

"So t o c o n v i c t t h e d e f e n d a n t o f c a p i t a l m u r d e r , 
t h e S t a t e must p r o v e b e y o n d a r e a s o n a b l e d o u b t e a c h 
o f t h e f o l l o w i n g e l e m e n t s o f i n t e n t i o n a l m u r d e r 
d u r i n g a r o b b e r y i n t h e f i r s t d e g r e e : Number one, 
t h e y have t o p r o v e t h a t t h e v i c t i m i s d e c e a s e d . 
Number two, t h a t t h e d e f e n d a n t , Mr. M c K i n n i s , c a u s e d 
t h e d e a t h o f Mr. B e l s e r , t h e v i c t i m i n t h i s c a s e . 
And t h a t he i n t e n d e d t o k i l l Mr. B e l s e r o r some 
o t h e r p e r s o n . A p e r s o n a c t s i n t e n t i o n a l l y when i t 
i s h i s p u r p o s e t o c a u s e t h e d e a t h o f a n o t h e r p e r s o n . 
The i n t e n t t o k i l l must be r e a l and i t must be 
s p e c i f i c . 

"The n e x t e l e m e n t i s t h a t t h e d e f e n d a n t 
c o m m i t t e d o r a t t e m p t e d t o commit a t h e f t o f , i n t h i s 
c a s e , money, and t h a t i n t h e c o u r s e o f a t t e m p t i n g -¬
c o m m i t t i n g o r a t t e m p t i n g t o commit a t h e f t o r t h e 
i m m e d i a t e f l i g h t f r o m t h e c o m m i s s i o n , t h e d e f e n d a n t  
e i t h e r u s e d f o r c e o r t h e i m m i n e n t u s e o f f o r c e  
a g a i n s t t h e p e r s o n o f e i t h e r Mr. Conaway o r Mr.  
B e l s e r , Mr. Conaway b e i n g t h e owner o f t h e money, 
w i t h t h e i n t e n t t o overcome h i s p h y s i c a l r e s i s t a n c e 
o r power t o r e s i s t , o r t o compel i n t h e a c q u i e s c e n c e 
o f t a k i n g o r e s c a p i n g w i t h t h e p r o p e r t y . " 

(R. 1034-36; e m p h a s i s added.) 
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The r e c o r d r e f l e c t s t h a t d u r i n g i t s d e l i b e r a t i o n s , t h e 

j u r y a s k e d t h e c o u r t t o " c l a r i f y c a p i t a l m u r d e r . " (R. 1054.) 

The t r i a l c o u r t a g a i n i n s t r u c t e d t h e j u r y t h a t t o f i n d 

M c K i n n i s g u i l t y o f c a p i t a l m urder d u r i n g a r o b b e r y , t h e j u r y 

c o u l d f i n d t h a t M c K i n n i s m u r d e r e d B e l s e r d u r i n g t h e c o u r s e o f 

r o b b i n g e i t h e r Conaway o r B e l s e r . The c o u r t s t a t e d : 

"The d e f e n d a n t i s c h a r g e d w i t h c a p i t a l m u r d e r . 
And t h e l a w s t a t e s t h a t an i n t e n t i o n a l m u r d e r 
c o m m i t t e d d u r i n g a r o b b e r y i n t h e f i r s t d e g r e e i s a 
c a p i t a l m u r d e r . A p e r s o n commits an i n t e n t i o n a l 
m u r d e r i f he c a u s e s t h e d e a t h o f a n o t h e r p e r s o n , and 
i n p e r f o r m i n g t h e a c t o r a c t s w h i c h c a u s e d t h e d e a t h 
o f t h a t p e r s o n , he i n t e n d s t o k i l l t h a t p e r s o n o r 
a n o t h e r p e r s o n . 

"A p e r s o n commits a r o b b e r y i n t h e f i r s t d e g r e e 
i f , i n t h e c o u r s e o f c o m m i t t i n g o r a t t e m p t i n g t o 
commit a t h e f t , he u s e s f o r c e a g a i n s t t h e p e r s o n o f 
t h e owner, o r any p e r s o n p r e s e n t , w i t h t h e i n t e n t t o 
overcome h i s p h y s i c a l r e s i s t a n c e o r p h y s i c a l power 
o f r e s i s t a n c e , o r t h r e a t e n s t h e i m m i n e n t u s e o f 
f o r c e a g a i n s t t h e p e r s o n o f t h e owner o r any p e r s o n 
p r e s e n t , w i t h t h e i n t e n t t o compel a c q u i e s c e n c e i n 
t h e t a k i n g o f o r e s c a p i n g w i t h t h e p r o p e r t y and, i n 
d o i n g s o , he i s armed w i t h a d e a d l y weapon. 

"To c o n v i c t , t h e S t a t e must p r o v e b e y o n d a 
r e a s o n a b l e d o u b t e a c h o f t h e f o l l o w i n g e l e m e n t s o f 
an i n t e n t i o n a l m u r d e r d u r i n g r o b b e r y i n t h e f i r s t 
d e g r e e : Number one, t h e y must p r o v e t h a t Mr. B e l s e r 
i s d e c e a s e d . Number two, t h e y must p r o v e t h a t t h e 
d e f e n d a n t , Mr. M c K i n n i s , c a u s e d t h e d e a t h o f Mr. 
B e l s e r b y s h o o t i n g h i m w i t h a p i s t o l . Number t h r e e , 
t h a t i n c o m m i t t i n g t h e a c t w h i c h c a u s e d t h e d e a t h o f 
Mr. B e l s e r , t h a t t h e d e f e n d a n t i n t e n d e d t o k i l l t h e 
d e c e a s e d o r someone e l s e , a n o t h e r p e r s o n . A p e r s o n 
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a c t s i n t e n t i o n a l l y when i t i s h i s p u r p o s e t o c a u s e 
t h e d e a t h o f a n o t h e r p e r s o n . The i n t e n t t o k i l l 
must be r e a l a nd s p e c i f i c . Number f o u r , t h a t t h e 
d e f e n d a n t c o m m i t t e d o r a t t e m p t e d t o commit t h e f t o f 
money. Number f i v e , t h a t i n t h e c o u r s e o f 
c o m m i t t i n g o r a t t e m p t i n g t o commit t h e t h e f t , o r i n 
t h e i m m e d i a t e f l i g h t t h e r e f r o m , t h e d e f e n d a n t e i t h e r  
u s e d f o r c e o r t h r e a t e n e d u s e o f f o r c e -- i m m i n e n t  
f o r c e a g a i n s t t h e p e r s o n o f e i t h e r Mr. B e l s e r o r Mr.  
Conaway w i t h t h e i n t e n t t o overcome h i s p h y s i c a l  
r e s i s t a n c e o r p h y s i c a l power t o r e s i s t , o r t o c o m p e l 
t h e a c q u i e s c e n c e i n t h e t a k i n g o f t h e p r o p e r t y , and 
t h a t t h e d e f e n d a n t was armed w i t h a d e a d l y weapon. 
Number s e v e n , t h a t t h e murder t o o k p l a c e d u r i n g t h e 
r o b b e r y . " 

(R. 1054-56; e m p h a s i s added.) 

I t i s w e l l s e t t l e d t h a t a " t r i a l c o u r t ' s c h a r g e t o t h e 

j u r y c a n e f f e c t i v e l y amend an i n d i c t m e n t . " W r i g h t v. S t a t e , 

902 So. 2d 720, 731 ( A l a . C r i m . A p p . ) , a f f ' d 902 So. 2d 738 

( A l a . 2 0 0 4 ) . " I n a d d i t i o n t o a f o r m a l amendment, an 

i n d i c t m e n t can be i n f o r m a l l y 'amended' by a c t i o n s o f t h e c o u r t 

o r o f t h e d e f e n d a n t . " W r i g h t v. S t a t e , 902 So. 2d 738, 740 

( A l a . 2 0 0 4 ) . See a l s o B r o o k s v. S t a t e , 973 So. 2d 380 ( A l a . 

C r i m . App. 2 0 0 7 ) ; W i l l i a m s v. S t a t e , 701 So. 2d 832 ( A l a . 

C r i m . App. 1 9 9 7 ) ; and S t y l e s v. S t a t e , 474 So. 2d 185 ( A l a . 

C r i m . App. 1 9 8 5 ) . However, R u l e 1 3 . 5 ( a ) , A l a . R. C r i m . P., 

p r o h i b i t s any amendment t o an i n d i c t m e n t , w h e t h e r f o r m a l o r 

i n f o r m a l a n d w i t h o r w i t h o u t t h e d e f e n d a n t ' s c o n s e n t , t h a t 
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ch a n g e s t h e o f f e n s e o r c h a r g e s a new o f f e n s e n o t c o n t e m p l a t e d 

b y t h e i n d i c t m e n t . As t h e A l a b a m a Supreme C o u r t e x p l a i n e d i n 

A s h v. S t a t e , 843 So. 2d 213 ( A l a . 2 0 0 2 ) , o v e r r u l e d on o t h e r 

g r o u n d s , Ex p a r t e Seymour, 946 So. 2d 536 ( A l a . 2 0 0 6 ) : 5 

" R u l e 1 3 . 5 ( a ) , A l a . R. C r i m . P., f o r b i d s 
a mending an i n d i c t m e n t ' t o change t h e o f f e n s e o r t o 
c h a r g e a new o f f e n s e n o t c o n t e m p l a t e d by t h e 
o r i g i n a l i n d i c t m e n t . ' T h i s r u l e p r e s e r v e s t h e 
i m p l e m e n t a t i o n o f A r t i c l e I , § 6, A l a b a m a 
C o n s t i t u t i o n o f 1901, g u a r a n t e e i n g ' [ t ] h a t i n a l l 
c r i m i n a l p r o s e c u t i o n s , t h e a c c u s e d has a r i g h t ... 
t o demand t h e n a t u r e and c a u s e o f t h e a c c u s a t i o n ; 
and t o have a c o p y t h e r e o f ... ' and A r t i c l e I , § 8, 
as amended by Amendment 37, A l a b a m a C o n s t i t u t i o n o f 
1901, g u a r a n t e e i n g t h a t c o n t e s t e d f e l o n i e s w i l l be 
c h a r g e d by g r a n d j u r y i n d i c t m e n t , S t a t e ex r e l .  
B a x l e y v. S t r a w b r i d g e , 52 A l a . App. 685, 687, 296 
So. 2d 779, 781 ( 1 9 7 4 ) ; and T h o r n v. S t a t e , 39 A l a . 
App. 227, 227, 98 So. 2d 859, 860 ( 1 9 5 7 ) ; see a l s o  
Kennedy v. S t a t e , 39 A l a . App. 676, 690, 107 So. 2d 
913, 926 ( 1 9 5 8 ) . The f u n d a m e n t a l c o n s t i t u t i o n a l l y 
g u a r a n t e e d b e n e f i t s o f an i n d i c t m e n t t o an a c c u s e d 
a r e ' " t h a t he may p r e p a r e h i s d e f e n c e , and p l e a d t h e 
j u d g m e n t as a b a r t o any s u b s e q u e n t p r o s e c u t i o n f o r 
t h e same o f f e n c e . " ' Gayden v. S t a t e , 262 A l a . 468, 
477, 80 So. 2d 501, 504 (1955) ( q u o t i n g U n i t e d  
S t a t e s v. Simmons, 96 U.S. 360, 371, 24 L.Ed. 819 
(18 7 7 ) ) . " 

843 So. 2d a t 216. 

5 E x p a r t e Seymour o v e r r u l e d A s h o n l y t o t h e e x t e n t t h a t 
A s h h e l d t h a t an i n d i c t m e n t i s t h e s o u r c e o f a t r i a l c o u r t ' s 
s u b j e c t - m a t t e r j u r i s d i c t i o n . 
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I n t h i s c a s e , i t i s c l e a r t h a t t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s t o t h e j u r y c o n s t r u c t i v e l y amended t h e 

i n d i c t m e n t . I n o r d e r t o c o n v i c t M c K i n n i s o f t h e o f f e n s e 

c h a r g e d i n t h e i n d i c t m e n t , t h e j u r y w o u l d have h a d t o f i n d 

t h a t M c K i n n i s m u r d e r e d B e l s e r d u r i n g t h e c o u r s e o f r o b b i n g 

Conaway. However, i n o r d e r t o c o n v i c t M c K i n n i s o f t h e o f f e n s e 

as i n s t r u c t e d b y t h e t r i a l c o u r t , t h e j u r y c o u l d have f o u n d 

t h a t M c K i n n i s m u r d e r e d B e l s e r d u r i n g t h e c o u r s e o f r o b b i n g 

Conaway o r t h a t M c K i n n i s m u r d e r e d B e l s e r d u r i n g t h e c o u r s e o f 

r o b b i n g B e l s e r . The q u e s t i o n s b e f o r e t h i s C o u r t , t h e n , a r e 

w h e t h e r t h e t r i a l c o u r t ' s c o n s t r u c t i v e amendment t o t h e 

i n d i c t m e n t v i o l a t e d R u l e 1 3 . 5 ( a ) and, i f s o , w h e t h e r t h e 

amendment r o s e t o t h e l e v e l o f p l a i n e r r o r . We answer b o t h 

q u e s t i o n s a f f i r m a t i v e l y . 

I n M c K i n n e y v. S t a t e , 511 So. 2d 220 ( A l a . 1 9 8 7 ) , t h e 

A l a b a m a Supreme C o u r t a d o p t e d t h e v i e w o f t h e m a j o r i t y o f 

j u r i s d i c t i o n s t h a t when a s i n g l e c r i m i n a l t r a n s a c t i o n i n v o l v e s 

m u l t i p l e v i c t i m s , m u l t i p l e c o n v i c t i o n s a r e p e r m i t t e d . The 

C o u r t e x p l a i n e d , i n r e l e v a n t p a r t : 

" N e i t h e r t h e f e d e r a l n o r t h e s t a t e c o n s t i t u t i o n 
p o s e s an o b s t a c l e t o p e r m i t t i n g m u l t i p l e 
p r o s e c u t i o n s when t h e r e has be e n more t h a n one 
o f f e n s e f o u n d . I n Gordon v. S t a t e , 71 A l a . 315 

19 



CR-08-0592 

( 1 8 8 2 ) , t h i s C o u r t h e l d t h a t t h e c o n s t i t u t i o n a l 
g u a r a n t y a g a i n s t d o u b l e j e o p a r d y does ' n o t e x t e n d t o 
s e v e r a l p r o s e c u t i o n s f o r s e v e r a l o f f e n s e s , b u t t o 
r e p e a t e d p r o s e c u t i o n s f o r t h e same o f f e n s e . ' I d . , 
a t 317, as c i t e d i n [R. Owens, A l a b a m a ' s M i n o r i t y  
S t a t u s : A S i n g l e C r i m i n a l A c t I n j u r i n g M u l t i p l e  
P e r s o n s C o n s t i t u t e s O n l y A S i n g l e O f f e n s e , ] 16 Cum. 
L. Rev. [85,] 101 [ ( 1 9 8 5 - 8 6 ) ] . The m i n o r i t y v i e w s 
a s i n g l e b l a s t t h a t i n j u r e s two p e o p l e as t h e 'same 
o f f e n s e ; o r one c r i m i n a l a c t . By c o n t r a s t , t h e 
m a j o r i t y r e g a r d s s u c h an a c t as two o f f e n s e s . As 
t h e a u t h o r o f t h e l a w r e v i e w a r t i c l e has p o i n t e d 
o u t , t h e d e t e r m i n a t i o n o f what i s t h e same o f f e n s e 
i s a q u e s t i o n f o r t h e c o u r t s t o d e c i d e . 16 
Cum.L.Rev., s u p r a , a t 101. He c o n c l u d e s t h a t §§ 
15-3-8 and 13A-1-8 do n o t b a r m u l t i p l e c o n v i c t i o n s 
as t h e r e s u l t o f a s i n g l e a c t when m u l t i p l e v i c t i m s 
a r e i n v o l v e d . ... 

"  

" [ A ] s Owens p o i n t s o u t , l e g i s l a t i v e i n t e n t t o a l l o w 
m u l t i p l e p r o s e c u t i o n s f o r a s i n g l e a c t t h a t i n j u r e s 
more t h a n one p e r s o n i s d e t e r m i n e d b y t h e 
' d e s c r i p t i o n o f t h e u n i t o f p r o s e c u t i o n w i t h i n t h e 
s u b s t a n t i v e c r i m i n a l l a w s t a t u t e s . ' 16 Cum.L.Rev., 
s u p r a , a t 104. 

" A v o i d a n c e o f a m b i g u i t y i s e s s e n t i a l . Owens 
a s k s : 

"'How, t h e n , s h o u l d t h e u n i t o f 
p r o s e c u t i o n be d e s c r i b e d so t h a t an i n t e n t 
t o a l l o w m u l t i p l e c o n v i c t i o n s i s c l e a r a n d 
u n e q u i v o c a l ? I n s t e a d o f u s i n g t h e w o r d 
" a n y " t o d e s c r i b e t h e u n i t o f p r o s e c u t i o n , 
t h e s i n g u l a r words " a " o r " a n o t h e r " s h o u l d 
be u s e d . An e x a m i n a t i o n , t h e n , s h o u l d be 
made o f t h e A l a b a m a C r i m i n a l Code t o see 
how t h e u n i t o f p r o s e c u t i o n i s d e s c r i b e d . 
T h i s e x a m i n a t i o n w i l l d i s c l o s e w h e t h e r t h e 
code a l l o w s m u l t i p l e c o n v i c t i o n s . 

20 



CR-08-0592 

"'A r e v i e w o f t h e c r i m i n a l code 
d i s c l o s e s t h a t t h e r e a r e b a s i c a l l y f o u r 
c a t e g o r i e s i n t o w h i c h t h e s t a t u t e s c a n be 
d i v i d e d . The f i r s t c a t e g o r y i n c l u d e s t h o s e 
s t a t u t e s t h a t p r o h i b i t c o n d u c t t h a t c a n n o t 
a f f e c t m u l t i p l e p e r s o n s o r p r o p e r t y w i t h a 
s i n g l e a c t . These s t a t u t e s p r o h i b i t s u c h 
c r i m e s as s e x o f f e n s e s , c r i m i n a l t r e s p a s s , 
b u r g l a r y , f o r g e r y , and e s c a p e . The s e c o n d 
c a t e g o r y c o n t a i n s s t a t u t e s i n w h i c h t h e 
u n i t o f p r o s e c u t i o n i s d e s c r i b e d w i t h t h e 
w o r d " a n y " ; b a s e d on t h e above mode o f 
s t a t u t o r y c o n s t r u c t i o n , o n l y one c o n v i c t i o n 
s h o u l d be a l l o w e d . T h i s c a t e g o r y c o n s i s t s 
o f t h e f o l l o w i n g s t a t u t e s : i n t e r f e r e n c e 
w i t h c u s t o d y , i n d e c e n t e x p o s u r e , e n t i c e m e n t 
o f a c h i l d t o e n t e r a v e h i c l e o r house f o r 
i m m o r a l p u r p o s e s , p o s s e s s i o n o f b u r g l a r y 
t o o l s , c r i m i n a l p o s s e s s i o n o f e x p l o s i v e s , 
and t r a n s p o r t a t i o n o f s t o l e n p r o p e r t y , o r 
p r o p e r t y o b t a i n e d b y f a l s e p r e t e n s e i n t o 
t h e s t a t e . 

" ' U n d e r t h e m a j o r i t y v i e w , t h e 
r e m a i n i n g two c a t e g o r i e s w o u l d a l l o w 
m u l t i p l e c o n v i c t i o n s . The t h i r d c a t e g o r y 
u s e s t h e i n d e f i n i t e a r t i c l e " a " t o d e s c r i b e 
t h e u n i t o f p r o s e c u t i o n , and i n c l u d e s s u c h 
o f f e n s e s as a r s o n , o f f e r i n g a f a l s e 
i n s t r u m e n t f o r r e c o r d i n g , i l l e g a l l y 
p o s s e s s i n g o r f r a u d u l e n t l y u s i n g a c r e d i t 
o r d e b i t c a r d , p e r m i t t i n g o r f a c i l i t a t i n g 
an e s c a p e , b r i b i n g o r i n t i m i d a t i n g a 
w i t n e s s o r a j u r o r , p r o m o t i n g p r o s t i t u t i o n , 
a b a n d o n i n g a c h i l d , and e n d a n g e r i n g t h e 
w e l f a r e o f a c h i l d . The l a s t c a t e g o r y u s e s 
t h e d e s c r i p t i v e t e r m " a n o t h e r , " and 
i n c o r p o r a t e s , i n a d d i t i o n t o t h e above 
o f f e n s e s , a l l f o r m s o f h o m i c i d e , a s s a u l t , 
k i d n a p p i n g and u n l a w f u l i m p r i s o n m e n t , t h e f t 
o f p r o p e r t y , r o b b e r y , and t h e h i n d e r i n g o f 
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t h e p r o s e c u t i o n o r t h e a p p r e h e n s i o n o f an 
e s c a p e e . 

"'By e m p l o y i n g t h e method o f s t a t u t o r y 
c o n s t r u c t i o n u s e d b y t h e U n i t e d S t a t e s 
Supreme C o u r t t o d e t e r m i n e w h e t h e r t h e 
l e g i s l a t i v e d r a f t e r s i n t e n d e d t o a l l o w 
m u l t i p l e c o n v i c t i o n s , i t becomes c l e a r t h a t 
t h e A l a b a m a L e g i s l a t u r e f o r m u l a t e d t h e 
c r i m i n a l code u s i n g d e s c r i p t i v e words t h a t 
a l l o w m u l t i p l e c o n v i c t i o n s . To t r u l y a d o p t 
t h e m a j o r i t y v i e w , however, m u l t i p l e 
c o n v i c t i o n s s h o u l d be a l l o w e d o n l y f o r 
c r i m e s a g a i n s t p e r s o n s . I f A l a b a m a a c c e p t s 
t h e m a j o r i t y r u l e a l l o w i n g m u l t i p l e 
c o n v i c t i o n s , f u t u r e i n c i d e n t s i n w h i c h more 
t h a n one p e r s o n i s i n j u r e d o r k i l l e d by t h e 
same a c t w i l l s u b j e c t t h e d e f e n d a n t t o as 
many c o n v i c t i o n s as t h e r e a r e i n j u r i e s o r 
d e a t h s . 

"16 Cum.L.Rev., s u p r a , a t 105-07. 

"Owens has a r t i c u l a t e l y s t a t e d t h e c a s e f o r 
j o i n i n g t h e m a j o r i t y o f s t a t e s t h a t a l l o w f o r 
m u l t i p l e c o n v i c t i o n s when more t h a n one p e r s o n i s 
i n j u r e d as t h e r e s u l t o f a s i n g l e a c t . A d o p t i o n o f 
t h e m a j o r i t y v i e w w o u l d p l a c e A l a b a m a among t h o s e 
s t a t e s t h a t have r e c o g n i z e d t h a t p u n i s h m e n t f o r a 
c r i m i n a l a c t s h o u l d be commensurate w i t h t h e a c t 
i t s e l f and t h e i n j u r y c a u s e d by t h a t c r i m i n a l a c t . 
A b s e n t s t a t u t o r y o r c o n s t i t u t i o n a l o b s t a c l e s t o t h e 
a d o p t i o n o f t h e m a j o r i t y v i e w , l o g i c and r e a s o n 
p e r s u a d e us t o h e n c e f o r t h a p p l y t h e p r i n c i p l e t h a t 
a s i n g l e c r i m i n a l a c t t h a t c a u s e s i n j u r y t o more 
t h a n one p e r s o n may c o n s t i t u t e more t h a n one o f f e n s e 
and may s u p p o r t more t h a n one p r o s e c u t i o n and 
c o n v i c t i o n . " 

511 So. 2d a t 223-25. 
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T h i s C o u r t has a p p l i e d t h e M c K i n n e y r u l e t o t h e c r i m e o f 

r o b b e r y and h e l d t h a t a d e f e n d a n t may be c o n v i c t e d o f m u l t i p l e 

c o u n t s o f r o b b e r y a r i s i n g o u t o f a s i n g l e a c t o r t r a n s a c t i o n 

where m u l t i p l e v i c t i m s a r e i n v o l v e d . See Sims v. S t a t e , 663 

So. 2d 975 ( A l a . C r i m . App. 1 9 9 4 ) . L i k e w i s e , t h i s C o u r t has 

a p p l i e d t h e M c K i n n e y r u l e t o t h e o f f e n s e o f c a p i t a l m u r d e r 

d u r i n g a r o b b e r y and h e l d t h a t a d e f e n d a n t may be c o n v i c t e d o f 

m u l t i p l e c o u n t s o f c a p i t a l m u r d e r d u r i n g a r o b b e r y a r i s i n g o u t 

o f a s i n g l e a c t o r t r a n s a c t i o n where t h e r e a r e m u l t i p l e 

r o b b e r y v i c t i m s , a l b e i t o n l y one murder v i c t i m . T h i s C o u r t 

e x p l a i n e d : 

"A p e r s o n commits t h e c r i m e o f r o b b e r y i n t h e 
f i r s t d e g r e e i f , i n t h e c o u r s e o f c o m m i t t i n g a 
t h e f t , he o r she u s e s f o r c e a g a i n s t t h e owner o f t h e 
p r o p e r t y o r any p e r s o n p r e s e n t w i t h i n t e n t t o 
overcome h i s p h y s i c a l r e s i s t a n c e o r p h y s i c a l power 
o f r e s i s t a n c e , o r t h r e a t e n s t h e i m m i n e n t u s e o f 
f o r c e a g a i n s t t h e owner o f t h e p r o p e r t y o r any 
p e r s o n p r e s e n t w i t h i n t e n t t o c o m p e l a c q u i e s c e n c e t o 
t h e t a k i n g o f o r e s c a p i n g w i t h t h e p r o p e r t y , and he 
o r she i s armed w i t h a d e a d l y weapon o r d a n g e r o u s 
i n s t r u m e n t o r c a u s e s s e r i o u s p h y s i c a l i n j u r y t o 
a n o t h e r . §§ 13A-8-41 and 13A-8-43, A l a . Code 1975. 
A p e r s o n commits t h e c r i m e o f murder i f , w i t h i n t e n t 
t o c a u s e t h e d e a t h o f a n o t h e r p e r s o n , he o r she 
c a u s e s t h e d e a t h o f t h a t p e r s o n o r o f a n o t h e r 
p e r s o n . B o t h r o b b e r y and murder a r e c r i m e s a g a i n s t 
t h e p e r s o n , and t h e y b o t h f a l l i n t o t h e f i n a l two 
c a t e g o r i e s o f s t a t u t e s r e f e r r e d t o i n M c K i n n e y and 
R. Owens, A l a b a m a ' s M i n o r i t y S t a t u s : A S i n g l e  
C r i m i n a l A c t I n j u r i n g M u l t i p l e P e r s o n s C o n s t i t u t e s 
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O n l y a S i n g l e O f f e n s e , 16 Cum.L.Rev. 85 ( 1 9 8 5 - 8 6 ) , 
t h a t a l l o w m u l t i p l e c o n v i c t i o n s when m u l t i p l e 
v i c t i m s a r e i n v o l v e d . L i k e w i s e , c a p i t a l m urder 
d u r i n g a r o b b e r y a l s o f a l l s i n t o t h e c a t e g o r y o f 
s t a t u t e s a l l o w i n g m u l t i p l e c o n v i c t i o n s when m u l t i p l e 
v i c t i m s a r e i n v o l v e d . S e c t i o n 13A-5-40(a) (2) 
d e f i n e s c a p i t a l m u r d e r d u r i n g a r o b b e r y as ' [ m ] u r d e r 
by t h e d e f e n d a n t d u r i n g a r o b b e r y i n t h e f i r s t 
d e g r e e o r an a t t e m p t t h e r e o f c o m m i t t e d by t h e 
d e f e n d a n t . ' (Emphasis added.) The u s e o f t h e 
i n d e f i n i t e a r t i c l e 'a' i n d e s c r i b i n g t h e u n i t o f 
p r o s e c u t i o n a l l o w s f o r m u l t i p l e c o n v i c t i o n s when a 
m u r d e r i s c o m m i t t e d d u r i n g t h e c o u r s e o f m u l t i p l e 
r o b b e r i e s o f m u l t i p l e v i c t i m s . I n o t h e r w o r d s , t h e 
c a p i t a l o f f e n s e o f murder d u r i n g a r o b b e r y 
c o n t e m p l a t e s t h a t t h e murder was c o m m i t t e d d u r i n g 
t h e c o u r s e o f a s i n g l e r o b b e r y . I f t h e murder i s  
c o m m i t t e d d u r i n g more t h a n one r o b b e r y a g a i n s t more  
t h a n one p e r s o n , t h e n more t h a n one c o n v i c t i o n f o r  
c a p i t a l m urder d u r i n g a r o b b e r y i s p e r m i t t e d , j u s t  
as more t h a n one c o n v i c t i o n f o r r o b b e r y w o u l d be  
p e r m i t t e d , e v e n when o n l y one o f t h e v i c t i m s i s  
m u r d e r e d . " 

B r o o k s v. S t a t e , 973 So. 2d 380, 406-07 ( A l a . C r i m . App. 

2 0 0 7 ) . 

I n S t i r o n e v. U n i t e d S t a t e s , 361 U.S. 212 ( 1 9 6 0 ) , t h e 

U n i t e d S t a t e s Supreme C o u r t f a c e d a j u r y - i n s t r u c t i o n amendment 

s i m i l a r t o t h e one h e r e . S t i r o n e was c h a r g e d w i t h , and 

c o n v i c t e d o f , u n l a w f u l l y i n t e r f e r i n g w i t h i n t e r s t a t e commerce. 

The i n d i c t m e n t s p e c i f i c a l l y c h a r g e d S t i r o n e w i t h i n t e r f e r i n g 

w i t h a P e n n s y l v a n i a company's i m p o r t a t i o n o f s a n d f r o m o t h e r 

s t a t e s . T h a t s a n d was u s e d t o f u l f i l l a c o n c r e t e - p r o d u c t i o n 
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c o n t r a c t , and t h e c o n c r e t e was t o be d e l i v e r e d t o a n o t h e r 

p a r t y and u s e d f o r t h e e r e c t i o n o f a s t e e l - p r o c e s s i n g p l a n t , 

w h i c h w o u l d i n t h e f u t u r e s h i p s t e e l o u t o f s t a t e . I n 

a d d i t i o n t o t h e e v i d e n c e o f S t i r o n e ' s i n t e r f e r i n g w i t h t h e 

i m p o r t a t i o n o f s a n d , t h e Government i n t r o d u c e d e v i d e n c e t h a t 

S t i r o n e ' s a c t s a l s o a f f e c t e d i n t e r s t a t e commerce by u l t i m a t e l y 

i n t e r f e r i n g w i t h t h e f u t u r e s t e e l s h i p m e n t s by t h e s t e e l -

p r o c e s s i n g p l a n t o u t o f s t a t e . The t r i a l c o u r t i n s t r u c t e d t h e 

j u r y t h a t t h e i n t e r s t a t e - c o m m e r c e e l e m e n t o f t h e o f f e n s e c o u l d 

be f u l f i l l e d i f t h e j u r y f o u n d t h a t S t i r o n e ' s a c t s i n t e r f e r e d 

w i t h e i t h e r t h e P e n n s y l v a n i a company's i m p o r t a t i o n o f s a n d o r 

w i t h t h e f u t u r e e x p o r t a t i o n o f s t e e l by t h e s t e e l - p r o c e s s i n g 

p l a n t . 

The U n i t e d S t a t e s Supreme C o u r t r e v e r s e d S t i r o n e ' s 

c o n v i c t i o n on t h e g r o u n d t h a t t h e t r i a l c o u r t ' s j u r y 

i n s t r u c t i o n c o n s t r u c t i v e l y amended t h e i n d i c t m e n t t o c h a r g e a 

new and d i f f e r e n t o f f e n s e t h a n t h a t c o n t e m p l a t e d b y t h e 

i n d i c t m e n t r e t u r n e d by t h e g r a n d j u r y and t h a t s u c h an 

amendment c o u l d n o t be h a r m l e s s e r r o r . The C o u r t e x p l a i n e d : 

" E v e r s i n c e Ex p a r t e B a i n , 121 U.S. 1, was 
d e c i d e d i n 1887, i t has b e e n t h e r u l e t h a t a f t e r an  
i n d i c t m e n t has been r e t u r n e d i t s c h a r g e s may n o t be  
b r o a d e n e d t h r o u g h amendment e x c e p t b y t h e g r a n d j u r y 
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i t s e l f . I n t h a t c a s e , t h e c o u r t o r d e r e d t h a t some 
s p e c i f i c a nd r e l e v a n t a l l e g a t i o n s t h e g r a n d j u r y h a d 
c h a r g e d be s t r i c k e n f r o m t h e i n d i c t m e n t so t h a t B a i n 
m i g h t be c o n v i c t e d w i t h o u t p r o o f o f t h o s e p a r t i c u l a r 
a l l e g a t i o n s . I n h o l d i n g t h a t t h i s c o u l d n o t be 
d o n e , 

s a i d : 
done, Mr. J u s t i c e M i l l e r , s p e a k i n g f o r t h e C o u r t , 

" ' I f i t l i e s w i t h i n t h e p r o v i n c e o f a c o u r t 
t o change t h e c h a r g i n g p a r t o f an 
i n d i c t m e n t t o s u i t i t s own n o t i o n s o f what 
i t o u g h t t o have b e e n , o r what t h e g r a n d 
j u r y w o u l d p r o b a b l y have made i t i f t h e i r 
a t t e n t i o n h a d b e e n c a l l e d t o s u g g e s t e d 
c h a n g e s , t h e g r e a t i m p o r t a n c e w h i c h t h e 
common l a w a t t a c h e s t o an i n d i c t m e n t b y a 
g r a n d j u r y , as a p r e r e q u i s i t e t o a 
p r i s o n e r ' s t r i a l f o r a c r i m e , a n d w i t h o u t 
w h i c h t h e c o n s t i t u t i o n s a y s "no p e r s o n 
s h a l l be h e l d t o a n s w e r , " may be f r i t t e r e d 
away u n t i l i t s v a l u e i s a l m o s t d e s t r o y e d . ' 
121 U.S. 1, 10, 7 S.Ct. 781, 786. 

"The C o u r t went on t o h o l d i n B a i n : ' t h a t a f t e r 
t h e i n d i c t m e n t was c h a n g e d i t was no l o n g e r t h e 
i n d i c t m e n t o f t h e g r a n d j u r y who p r e s e n t e d i t . Any 
o t h e r d o c t r i n e w o u l d p l a c e t h e r i g h t s o f t h e 
c i t i z e n , w h i c h were i n t e n d e d t o be p r o t e c t e d b y t h e 
c o n s t i t u t i o n a l p r o v i s i o n , a t t h e mercy o r c o n t r o l o f 
t h e c o u r t o r p r o s e c u t i n g a t t o r n e y ' 121 U.S. 1, 
13, 7 S.Ct. 781, 787. 

"The B a i n c a s e , w h i c h has n e v e r b e e n 
d i s a p p r o v e d , s t a n d s f o r t h e r u l e t h a t a c o u r t c a n n o t  
p e r m i t a d e f e n d a n t t o be t r i e d on c h a r g e s t h a t a r e  
n o t made i n t h e i n d i c t m e n t a g a i n s t h i m. See a l s o 
U n i t e d S t a t e s v. N o r r i s , 281 U.S. 619, 622 [ ( 1 9 3 0 ) ] ; 
C f . C l y a t t v. U n i t e d S t a t e s , 197 U.S. 207, 219, 220 
[ ( 1 9 0 5 ) ] . Y e t t h e c o u r t d i d p e r m i t t h a t i n t h i s 
c a s e . The i n d i c t m e n t h e r e c a n n o t f a i r l y be r e a d as 
c h a r g i n g i n t e r f e r e n c e w i t h movements o f s t e e l f r o m 
P e n n s y l v a n i a t o o t h e r S t a t e s n o r does t h e C o u r t o f 
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A p p e a l s a p p e a r t o have so r e a d i t . The g r a n d j u r y 
w h i c h f o u n d t h i s i n d i c t m e n t was s a t i s f i e d t o c h a r g e 
t h a t S t i r o n e ' s c o n d u c t i n t e r f e r e d w i t h i n t e r s t a t e 
i m p o r t a t i o n o f s a n d . B u t n e i t h e r t h i s n o r any o t h e r 
c o u r t c a n know t h a t t h e g r a n d j u r y w o u l d have b e e n 
w i l l i n g t o c h a r g e t h a t S t i r o n e ' s c o n d u c t w o u l d 
i n t e r f e r e w i t h i n t e r s t a t e e x p o r t a t i o n o f s t e e l f r o m 
a m i l l l a t e r t o be b u i l t w i t h R i d e r ' s c o n c r e t e . And 
i t c a n n o t be s a i d w i t h c e r t a i n t y t h a t w i t h a new 
b a s i s f o r c o n v i c t i o n added, S t i r o n e was c o n v i c t e d 
s o l e l y on t h e c h a r g e made i n t h e i n d i c t m e n t t h e 
g r a n d j u r y r e t u r n e d . A l t h o u g h t h e t r i a l c o u r t d i d 
n o t p e r m i t a f o r m a l amendment o f t h e i n d i c t m e n t , t h e 
e f f e c t o f what i t d i d was t h e same. And t h e a d d i t i o n 
c h a r g i n g i n t e r f e r e n c e w i t h s t e e l e x p o r t s h e r e i s 
n e i t h e r t r i v i a l , u s e l e s s , n o r i n n o c u o u s . Compare 
F o r d v. U n i t e d S t a t e s , 273 U.S. 593, 602 [ ( 1 9 2 7 ) ] ; 
G o t o v. L a n e , 265 U.S. 393, 402 [ ( 1 9 2 4 ) ] . W h i l e 
t h e r e was a v a r i a n c e i n t h e s e n s e o f a v a r i a t i o n 
b e t w e e n p l e a d i n g and p r o o f , t h a t v a r i a t i o n h e r e 
d e s t r o y e d t h e d e f e n d a n t ' s s u b s t a n t i a l r i g h t t o be  
t r i e d o n l y on c h a r g e s p r e s e n t e d i n an i n d i c t m e n t  
r e t u r n e d by a g r a n d j u r y . D e p r i v a t i o n o f s u c h a  
b a s i c r i g h t i s f a r t o o s e r i o u s t o be t r e a t e d as  
n o t h i n g more t h a n a v a r i a n c e and t h e n d i s m i s s e d as  
h a r m l e s s e r r o r . Compare B e r g e r v. U n i t e d S t a t e s , 
295 U.S. 78 [ ( 1 9 3 5 ) ] . The v e r y p u r p o s e o f t h e 
r e q u i r e m e n t t h a t a man be i n d i c t e d b y g r a n d j u r y i s 
t o l i m i t h i s j e o p a r d y t o o f f e n s e s c h a r g e d b y a g r o u p 
o f h i s f e l l o w c i t i z e n s a c t i n g i n d e p e n d e n t l y o f 
e i t h e r p r o s e c u t i n g a t t o r n e y o r j u d g e . Thus t h e 
b a s i c p r o t e c t i o n t h e g r a n d j u r y was d e s i g n e d t o 
a f f o r d i s d e f e a t e d by a d e v i c e o r method w h i c h 
s u b j e c t s t h e d e f e n d a n t t o p r o s e c u t i o n f o r 
i n t e r f e r e n c e w i t h i n t e r s t a t e commerce w h i c h t h e 
g r a n d j u r y d i d n o t c h a r g e . 

" H e r e , as t h e t r i a l c o u r t c h a r g e d t h e j u r y , 
t h e r e a r e two e s s e n t i a l e l e m e n t s o f a Hobbs A c t 
c r i m e : i n t e r f e r e n c e w i t h commerce, and e x t o r t i o n . 
B o t h e l e m e n t s have t o be c h a r g e d . N e i t h e r i s 
s u r p l u s a g e and n e i t h e r c a n be t r e a t e d as s u r p l u s a g e . 
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The c h a r g e t h a t i n t e r s t a t e commerce i s a f f e c t e d i s 
c r i t i c a l s i n c e t h e F e d e r a l G o v e rnment's j u r i s d i c t i o n 
o f t h i s c r i m e r e s t s o n l y on t h a t i n t e r f e r e n c e . I t 
f o l l o w s t h a t when o n l y one p a r t i c u l a r k i n d o f 
commerce i s c h a r g e d t o have b e e n b u r d e n e d a 
c o n v i c t i o n must r e s t on t h a t c h a r g e and n o t a n o t h e r , 
e v e n t h o u g h i t be assumed t h a t u n d e r an i n d i c t m e n t 
drawn i n g e n e r a l t e r m s a c o n v i c t i o n m i g h t r e s t upon 
a s h o w i n g t h a t commerce o f one k i n d o r a n o t h e r h a d 
b e e n b u r d e n e d . The r i g h t t o have t h e g r a n d j u r y  
make t h e c h a r g e on i t s own j u d g m e n t i s a s u b s t a n t i a l  
r i g h t w h i c h c a n n o t be t a k e n away w i t h o r w i t h o u t  
c o u r t amendment. H e r e , as i n t h e B a i n c a s e , we 
c a n n o t know w h e t h e r t h e g r a n d j u r y w o u l d h a v e 
i n c l u d e d i n i t s i n d i c t m e n t a c h a r g e t h a t commerce i n 
s t e e l f r o m a n o n e x i s t e n t s t e e l m i l l h a d b e e n 
i n t e r f e r e d w i t h . Y e t b e c a u s e o f t h e c o u r t ' s 
a d m i s s i o n o f e v i d e n c e and u n d e r i t s c h a r g e t h i s 
m i g h t have b e e n t h e b a s i s upon w h i c h t h e t r i a l j u r y 
c o n v i c t e d p e t i t i o n e r . I f s o , he was c o n v i c t e d on a 
c h a r g e t h e g r a n d j u r y n e v e r made a g a i n s t h i m . T h i s 
was f a t a l e r r o r . C f . C o l e v. S t a t e o f A r k a n s a s , 333 
U.S. 196 [ ( 1 9 4 8 ) ] ; De Jonge v. S t a t e o f Oregon, 2 99 
U.S. 353 [ ( 1 9 3 7 ) ] . " 

361 U.S. a t 215-19 ( e m p h a s i s added; f o o t n o t e s o m i t t e d ) . 

I n B r o o k s , s u p r a , t h i s C o u r t f a c e d a j u r y - i n s t r u c t i o n 

amendment t o an i n d i c t m e n t f o r c a p i t a l m u r d e r d u r i n g a 

r o b b e r y . The e v i d e n c e i n B r o o k s i n d i c a t e d t h a t B r o o k s and h i s 

c o d e f e n d a n t e n t e r e d t h e home o f F o r e s t Bowyer and h i s 1 2 - y e a r -

o l d s o n , B r e t t , k i d n a p p e d F o r e s t a n d B r e t t , d r o v e t h e two t o 

a r e m o t e l o c a t i o n , q u e s t i o n e d F o r e s t a b o u t t h e w h e r e a b o u t s o f 

a s a f e , d r o v e t h e two b a c k t o t h e i r h o u se where t h e y g o t money 

and a gun, and t h e n d r o v e t h e two b a c k t o t h e r e m o t e l o c a t i o n 
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where B r o o k s and h i s c o d e f e n d a n t m u r d e r e d B r e t t by s h o o t i n g 

h i m i n t h e h e a d and a t t e m p t e d t o murder F o r e s t b y c u t t i n g h i s 

t h r o a t . B r o o k s was i n d i c t e d f o r t h e c a p i t a l m urder o f B r e t t 

Bowyer d u r i n g t h e c o u r s e o f r o b b i n g F o r e s t B o w y e r . 6 The 

l a n g u a g e i n t h e i n d i c t m e n t s p e c i f i c a l l y c h a r g e d t h a t B r o o k s 

m u r d e r e d B r e t t d u r i n g t h e t i m e t h a t he was i n t h e c o u r s e o f 

c o m m i t t i n g a t h e f t o f money "'by t h e u s e o f f o r c e a g a i n s t t h e 

p e r s o n o f F o r e s t F. Bowyer, w i t h i n t e n t t o overcome h i s 

p h y s i c a l r e s i s t a n c e o r p h y s i c a l power o f r e s i s t a n c e . ' " 973 

So. 2d a t 401 ( e m p h a s i s o m i t t e d ) . The t r i a l c o u r t , h o w e v e r, 

i n s t r u c t e d t h e j u r y t h a t i t c o u l d f i n d B r o o k s g u i l t y o f 

c a p i t a l m urder i f i t f o u n d t h a t B r o o k s h a d m u r d e r e d B r e t t and 

h a d " ' e i t h e r u s e d f o r c e o r t h r e a t e n e d t h e i m m i n e n t u s e o f 

f o r c e a g a i n s t a p e r s o n , W i l l i a m B r e t t Bowyer, w i t h t h e i n t e n t 

t o overcome h i s p h y s i c a l r e s i s t a n c e o r p h y s i c a l power t o 

r e s i s t . ' " 973 So. 2d a t 402 ( e m p h a s i s o m i t t e d ) . 

T h i s C o u r t h e l d t h a t t h e t r i a l c o u r t ' s j u r y i n s t r u c t i o n 

h a d c o n s t r u c t i v e l y amended t h e i n d i c t m e n t , t h a t t h e amendment 

6 B r o o k s was a l s o i n d i c t e d f o r , a n d f o u n d g u i l t y o f , t h r e e 
a d d i t i o n a l c o u n t s o f c a p i t a l m u r d e r : m u r d e r made c a p i t a l 
b e c a u s e i t was c o m m i t t e d d u r i n g a k i d n a p p i n g , murder made 
c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g a b u r g l a r y , a n d 
m u r d e r made c a p i t a l b e c a u s e t h e v i c t i m was a c h i l d l e s s t h a n 
14 y e a r s o f age. 
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c h a r g e d a new o r d i f f e r e n t o f f e n s e i n v i o l a t i o n o f R u l e 

1 3 . 5 ( a ) , A l a . R. C r i m . P., and t h a t t h e amendment r o s e t o t h e 

l e v e l o f p l a i n e r r o r and was n o t h a r m l e s s . We e x p l a i n e d : 

"The e v i d e n c e h e r e ... u n d i s p u t e d l y showed two 
s e p a r a t e and d i s t i n c t r o b b e r i e s a g a i n s t two 
d i f f e r e n t v i c t i m s -- one a g a i n s t F o r e s t Bowyer and 
one a g a i n s t B r e t t Bowyer. B e c a u s e two v i c t i m s were 
i n v o l v e d , B r o o k s c o u l d have b e e n c h a r g e d and 
c o n v i c t e d s e p a r a t e l y f o r two c o u n t s o f c a p i t a l 
m u r d e r d u r i n g a r o b b e r y -- mur d e r d u r i n g t h e c o u r s e 
o f r o b b i n g F o r e s t Bowyer and murder d u r i n g t h e 
c o u r s e o f r o b b i n g B r e t t Bowyer. B e c a u s e B r o o k s 
c o u l d have b e e n c h a r g e d and c o n v i c t e d s e p a r a t e l y f o r 
two c o u n t s o f c a p i t a l m u r d e r d u r i n g a r o b b e r y b a s e d 
on t h e two s e p a r a t e r o b b e r i e s , we must c o n c l u d e t h a t 
t h e t r i a l c o u r t ' s j u r y i n s t r u c t i o n s c o n s t i t u t e d an 
amendment t o t h e c a p i t a l - m u r d e r - d u r i n g - a - r o b b e r y 
i n d i c t m e n t , w h i c h c h a n g e d t h e r o b b e r y f r o m t h e 
r o b b e r y o f F o r e s t Bowyer t o t h e r o b b e r y o f B r e t t 
Bowyer and, t h u s , c h a r g e d a new o r d i f f e r e n t o f f e n s e 
n o t c o n t e m p l a t e d b y t h e o r i g i n a l i n d i c t m e n t , r u n n i n g 
a f o u l o f R u l e 13.5, A l a . R. C r i m . P. 

" I n i t s b r i e f on a p p l i c a t i o n f o r r e h e a r i n g , t h e 
S t a t e a r g u e s t h a t t h e t r i a l c o u r t r e a d t h e 
i n d i c t m e n t t o t h e j u r y d u r i n g i t s p r e l i m i n a r y 
i n s t r u c t i o n s a nd t h a t t h e p r e s e n t a t i o n o f t h e 
e v i d e n c e a t t r i a l was p r e m i s e d s o l e l y on t h e f a c t 
t h a t F o r e s t Bowyer was t h e v i c t i m o f t h e r o b b e r y . 
Thus, t h e S t a t e c o n c l u d e s , t h e t r i a l c o u r t ' s 
i n a d v e r t e n t ' s l i p o f t h e t o n g u e ' d i d n o t s e r v e t o 
amend t h e i n d i c t m e n t and, a t most, was h a r m l e s s 
e r r o r . ( S t a t e ' s b r i e f on r e h e a r i n g , p. 4.) We 
a c k n o w l e d g e t h a t t h e t r i a l c o u r t r e a d t h e i n d i c t m e n t 
t o t h e j u r y ; h owever, i t d i d so b e f o r e v o i r d i r e 
e x a m i n a t i o n , on F e b r u a r y 2, 2004, s e v e n d a y s b e f o r e 
t h e t r i a l c o u r t ' s f i n a l g u i l t - p h a s e i n s t r u c t i o n s 
were g i v e n on F e b r u a r y 9, 2004. We a l s o a g r e e t h a t 
t h e e v i d e n c e i n t h i s c a s e u n d o u b t e d l y e s t a b l i s h e d 
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t h a t F o r e s t Bowyer was r o b b e d ; h o w e v er, as n o t e d , 
t h e e v i d e n c e a l s o e s t a b l i s h e d t h a t B r e t t Bowyer was 
r o b b e d . I n a d d i t i o n , a t no t i m e d u r i n g o p e n i n g o r 
c l o s i n g s t a t e m e n t s d i d t h e p r o s e c u t o r s p e c i f i c a l l y 
f o c u s on F o r e s t Bowyer as t h e v i c t i m o f t h e r o b b e r y 
u n d e r l y i n g t h e c a p i t a l - m u r d e r c h a r g e ; r a t h e r , t h e 
p r o s e c u t o r r e f e r r e d t o 'them,' m e a n i n g b o t h F o r e s t 
Bowyer and B r e t t Bowyer, as v i c t i m s o f t h e r o b b e r y . 
(R. 1552; 1556; 1 5 7 0 . ) 9 M o r e o v e r , B r o o k s was 
i n d i c t e d f o r t h e r o b b e r y o f F o r e s t Bowyer 
i n d e p e n d e n t o f t h e c a p i t a l - m u r d e r c h a r g e . 
T h e r e f o r e , we c a n n o t a g r e e t h a t t h e S t a t e ' s 
p r e s e n t a t i o n o f i t s c a s e was p r e m i s e d s o l e l y on t h e 
f a c t t h a t F o r e s t Bowyer was t h e v i c t i m o f t h e 
r o b b e r y u n d e r l y i n g t h e c a p i t a l - m u r d e r c h a r g e . 

"We a l s o c a n n o t assume t h a t t h e j u r o r s 
remembered, s e v e n d a y s l a t e r , t h e s p e c i f i c w o r d i n g 
o f t h e i n d i c t m e n t c h a r g i n g c a p i t a l m urder d u r i n g a 
r o b b e r y as i t was r e a d t o them b e f o r e v o i r d i r e 
e x a m i n a t i o n , a t t h e same t i m e t h a t t h e o t h e r s i x 
c h a r g e s were a l s o r e a d t o them, a n d t h a t t h e y 
u n d e r s t o o d , b a s e d on t h o s e s e v e n - d a y - o l d 
i n s t r u c t i o n s and i n l i g h t o f t h e a m b i g u i t y i n t h e 
S t a t e ' s p r e s e n t a t i o n o f i t s c a s e , t h a t B r o o k s was 
c h a r g e d w i t h c a p i t a l m u r d e r d u r i n g t h e r o b b e r y o f 
F o r e s t Bowyer, as o p p o s e d t o c a p i t a l m u r d e r d u r i n g 
t h e r o b b e r y o f B r e t t Bowyer as t h e t r i a l c o u r t 
i n s t r u c t e d them j u s t b e f o r e d e l i b e r a t i o n s . To do so 
w o u l d n o t o n l y s t r a i n c r e d u l i t y , b u t w o u l d r e q u i r e 
us t o presume t h a t t h e j u r o r s d i s r e g a r d e d t h e t r i a l 
c o u r t ' s f i n a l g u i l t - p h a s e i n s t r u c t i o n s . I t i s w e l l 
s e t t l e d t h a t j u r o r s a r e p r e s u m e d t o f o l l o w , n o t 
d i s r e g a r d , t h e t r i a l c o u r t ' s i n s t r u c t i o n s . See, 
e.g., S t e p h e n s v. S t a t e , [982] So. 2d [1110, 1130] 
( A l a . C r i m . App. 2005) ( ' J u r o r s a r e p r e s u m e d t o 
f o l l o w t h e j u d g e ' s i n s t r u c t i o n s . ' ) ; M i n o r v. S t a t e , 
914 So. 2d 372, 418 ( A l a . C r i m . App. 2004) ( ' J u r o r s 
a r e p r e s u m e d t o f o l l o w t h e i r i n s t r u c t i o n s . ' ) ; 
P e r a i t a v. S t a t e , 897 So. 2d 1161, 1204 ( A l a . C r i m . 
App. 2003) ( ' " J u r o r s a r e p r e s u m e d t o f o l l o w t h e 
t r i a l c o u r t ' s i n s t r u c t i o n s . " ' ) , a f f ' d , 897 So. 2d 
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1227 ( A l a . 2 0 0 4 ) , q u o t i n g B r y a n t v. S t a t e , 727 So. 
2d 870, 874-75 ( A l a . C r i m . App. 1 9 9 8 ) ; C e n t o b i e v.  
S t a t e , 861 So. 2d 1111, 1135 ( A l a . C r i m . App. 2001) 
( ' " J u r o r s a r e p r e s u m e d t o f o l l o w t h e i n s t r u c t i o n s o f 
t h e t r i a l c o u r t . " ' ) , q u o t i n g G r i f f i n v. S t a t e , 790 
So. 2d 267, 334 ( A l a . C r i m . App. 1 9 9 9 ) , r e v ' d on 
o t h e r g r o u n d s , 790 So. 2d 351 ( A l a . 2 0 0 0 ) ; and 
B u r g e s s v. S t a t e , 827 So. 2d 134, 162 ( A l a . C r i m . 
App. 1998) ( ' J u r o r s a r e p r e s u m e d t o f o l l o w t h e 
c o u r t ' s i n s t r u c t i o n s . ' ) , a f f ' d , 827 So. 2d 193 ( A l a . 
2 0 0 0 ) . Under t h e c i r c u m s t a n c e s i n t h i s c a s e , we 
must presume t h a t t h e j u r o r s f o l l o w e d t h e t r i a l 
c o u r t ' s i n s t r u c t i o n s r e g a r d i n g t h e c h a r g e o f murder 
made c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g a 
r o b b e r y and f o u n d , as i n s t r u c t e d by t h e c o u r t , t h a t 
B r o o k s m u r d e r e d B r e t t Bowyer d u r i n g t h e c o u r s e o f 
r o b b i n g B r e t t , n o t d u r i n g t h e c o u r s e o f r o b b i n g 
F o r e s t Bowyer as c h a r g e d i n t h e i n d i c t m e n t . 

"The S t a t e ' s r e l i a n c e on U n i t e d S t a t e s v.  
And r e w s , 850 F.2d 1557 ( 1 1 t h C i r . 1 9 8 8 ) , i s 
m i s p l a c e d . I n Andrews, S y l v e s t e r Andrews was 
c h a r g e d w i t h c o n s p i r i n g w i t h h i s c o d e f e n d a n t R o b e r t 
F o r d t o d i s t r i b u t e c o c a i n e . I n i t s i n s t r u c t i o n s t o 
t h e j u r y , t h e t r i a l c o u r t gave a s t a n d a r d 
i n s t r u c t i o n on c o n s p i r a c y l a w , i n c l u d i n g t h e 
f o l l o w i n g s t a t e m e n t s : 

" ' " I n o r d e r t o e s t a b l i s h a c o n s p i r a c y 
o f f e n s e , i t i s n o t n e c e s s a r y f o r t h e 
go v e r n m e n t t o p r o v e t h a t a l l o f t h e p e o p l e 
named i n t h e i n d i c t m e n t were members o f t h e 
scheme o r t h a t t h o s e who were members h a d 
e n t e r e d i n t o any f o r m a l t y p e o f a g r e e m e n t . 

"'"... What t h e e v i d e n c e i n t h e c a s e 
must show b e y o n d a r e a s o n a b l e d o u b t i s , 
f i r s t , t h a t two o r more p e r s o n s i n some way 
o r manner came t o a m u t u a l u n d e r s t a n d i n g t o 
t r y t o a c c o m p l i s h a common and u n l a w f u l 
p l a n as c h a r g e d i n t h e i n d i c t m e n t ; ... 
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as a "'"Now, a g o v e r n m e n t a g e n t , s u c h 
c o n f i d e n t i a l s o u r c e o r a p o l i c e o f f i c e r , 
c a n n o t be a c o - c o n s p i r a t o r i n a s m u c h as he 
i s w o r k i n g f o r t h e g o v e r n m e n t . 
A c c o r d i n g l y , i n o r d e r t o f i n d one o r b o t h 
o f t h e d e f e n d a n t s g u i l t y o f t h e c r i m e o f 
c o n s p i r a c y , you must f i n d t h a t e a c h o f them 
c o n s p i r e d w i t h someone o t h e r t h a n a 
g o v e r n m e n t a g e n t . " ' 

"850 F.2d a t 1559. I n h o l d i n g t h a t t h e s e i s o l a t e d 
comments d i d n o t amend t h e i n d i c t m e n t , t h e U n i t e d 
S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t 
n o t e d t h a t , d u r i n g i t s i n s t r u c t i o n s , t h e t r i a l c o u r t 
h a d ' r e a d t h e i n d i c t m e n t [ t o t h e j u r y ] and 
r e p e a t e d l y l i n k e d t h e i n s t r u c t i o n s t o t h e 
i n d i c t m e n t ' ; h a d ' d e s c r i b e d t h e c r i m e o f c o n s p i r a c y 
i n t e r m s o f t h e " d e f e n d a n t s " -- namely, F o r d a n d 
Andrews -- and n o t j u s t " p e r s o n s " ' ; and h a d 
' i n s t r u c t e d [ t h e j u r y ] t h a t i t "must f o l l o w a l l o f 
[ t h e c o u r t ' s ] i n s t r u c t i o n s as a w h o l e . You may n o t 
s i n g l e o u t o r d i s r e g a r d any o f t h e C o u r t ' s 
i n s t r u c t i o n s on t h e l a w . " ' 850 F.2d a t 1559 
( f o o t n o t e s o m i t t e d ) . The C o u r t a l s o n o t e d t h a t t h e 
o n l y e v i d e n c e p r e s e n t e d a t t r i a l was t h a t Andrews 
and F o r d h a d c o n s p i r e d t o g e t h e r and t h a t t h e 
g o v e r n m e n t h a d n o t shown n o r a r g u e d t h a t any o t h e r 
p e r s o n s were i n v o l v e d . I n t h i s c a s e , however, 
u n l i k e i n A n d r e w s , t h e t r i a l c o u r t d i d n o t r e a d t h e 
i n d i c t m e n t t o t h e j u r y d u r i n g i t s f i n a l g u i l t - p h a s e 
i n s t r u c t i o n s , b u t d i d so s e v e n d a y s e a r l i e r b e f o r e 
v o i r d i r e e x a m i n a t i o n , n o r d i d t h e c o u r t a t any t i m e 
l i n k i t s i n s t r u c t i o n s t o t h e i n d i c t m e n t . I n 
a d d i t i o n , as n o t e d a bove, t h e r e was e v i d e n c e 
p r e s e n t e d o f a r o b b e r y o f B r e t t Bowyer i n a d d i t i o n 
t o e v i d e n c e o f a r o b b e r y o f F o r e s t Bowyer an d a t no 
t i m e d i d t h e p r o s e c u t o r s p e c i f i c a l l y a r g u e t h a t 
F o r e s t Bowyer was t h e v i c t i m o f t h e r o b b e r y 
u n d e r l y i n g t h e c a p i t a l - m u r d e r c h a r g e . 
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" W i l l i a m s v. S t a t e , 701 So. 2d 832 ( A l a . C r i m . 
App. 1 9 9 7 ) , i s more a k i n t o t h i s c a s e t h a n i s 
A n d r e w s . W i l l i a m s was i n d i c t e d f o r r o b b i n g 
C h r i s t o p h e r Rashon L o v e and E r i c A l e x a n d e r ; h o w e v e r, 
i n i t s j u r y i n s t r u c t i o n s , t h e t r i a l c o u r t i n s t r u c t e d 
t h e j u r y t h a t i t c o u l d f i n d W i l l i a m s g u i l t y i f i t 
f o u n d t h a t W i l l i a m s h a d r o b b e d C h r i s t o p h e r R a s h o n 
L o v e o r E r i c A l e x a n d e r . I n r e v e r s i n g W i l l i a m s ' s 
c o n v i c t i o n , t h i s C o u r t s t a t e d : 

"'"The t r i a l c o u r t has a m a n d a t o r y 
d u t y o f i n s t r u c t i n g t h e j u r y o r a l l y as t o 
t h e d i f f e r e n t and d i s t i n g u i s h i n g e l e m e n t s 
o f t h e o f f e n s e c h a r g e d . " D a v i d s o n v.  
S t a t e , 360 So. 2d 728, 730 ( A l a . C r . A p p . ) , 
c e r t . d e n i e d , 360 So. 2d 731 ( A l a . 1 9 7 8 ) . 
I t i s c l e a r t h a t i n o r d e r f o r t h e j u r y t o 
c o n v i c t W i l l i a m s o f t h e o f f e n s e c h a r g e d i n 
t h e i n d i c t m e n t , t h e j u r y w o u l d have t o have 
f o u n d h i m g u i l t y o f r o b b i n g b o t h a l l e g e d 
v i c t i m s . See Dobyne v. S t a t e , 672 So. 2d 
1319, 1341 ( A l a . C r . App. 1 9 9 4 ) , on r e t u r n 
t o remand, 672 So. 2d 1353 ( A l a . C r . App. 
1 9 9 4 ) , a f f ' d , 672 So. 2d 1354 ( A l a . 1 9 9 5 ) , 
c e r t . d e n i e d , 517 U.S. 1169, 116 S.Ct. 1571 
( 1 9 9 6 ) ; S t y l e s v. S t a t e , 474 So. 2d 185, 
188 ( A l a . C r . App. 1985) . I t i s e q u a l l y 
c l e a r t h a t i f t h e j u r y f o l l o w e d t h e t r i a l 
c o u r t ' s i n s t r u c t i o n , i t c o u l d have f o u n d 
W i l l i a m s g u i l t y b a s e d on t h e r o b b e r y o f 
e i t h e r o f t h e a l l e g e d v i c t i m s . I n S t y l e s  
v. S t a t e , s u p r a , t h e t r i a l c o u r t e x p l a i n e d 
t o t h e j u r y t h a t an i n d i c t m e n t 
c o n j u n c t i v e l y a l l e g i n g c r i m e s a g a i n s t two 
v i c t i m s s h o u l d have a l l e g e d t h e c r i m e s 
d i s j u n c t i v e l y i n t h e a l t e r n a t i v e . The 
c o u r t ' s i n s t r u c t i o n e f f e c t i v e l y amended t h e 
i n d i c t m e n t , so t h a t i n s t e a d o f a l l e g i n g 
c r i m e s a g a i n s t A a n d B, t h e i n d i c t m e n t 
a l l e g e d c r i m e s a g a i n s t A a n d / o r B. We 
n o t e d i n S t y l e s t h a t a c t u a l p r e j u d i c e was 
shown when t h e t r i a l c o u r t ' s p o l l i n g o f t h e 

34 



CR-08-0592 

j u r y i n d i c a t e d t h a t t h e c o n v i c t i o n was 
a c t u a l l y b a s e d on a c r i m e a g a i n s t j u s t one 
o f t h e v i c t i m s ; we b e l i e v e t h a t s u f f i c i e n t 
p r e j u d i c e has a l s o b e e n d e m o n s t r a t e d i n t h e 
i n s t a n t c a s e . The r e c o r d r e v e a l s t h a t o n l y 
one o f t h e a l l e g e d v i c t i m s i n t h e i n s t a n t 
c a s e , E r i c A l e x a n d e r , a c t u a l l y t e s t i f i e d a t 
t r i a l . The t r i a l c o u r t ' s i n s t r u c t i o n t h a t  
W i l l i a m s c o u l d be f o u n d g u i l t y on p r o o f o f  
f e w e r f a c t s t h a n a l l e g e d i n t h e i n d i c t m e n t  
was i m p r o p e r and u n d u l y p r e j u d i c e d  
W i l l i a m s ' s s u b s t a n t i a l r i g h t s . 

" ' I n t h e i n s t a n t c a s e , t h e S t a t e c o u l d  
p r o p e r l y have c h o s e n t o s e e k i n d i c t m e n t s on  
two s e p a r a t e c o u n t s o f r o b b e r y i n t h e f i r s t  
d e g r e e . By c h a r g i n g c o n j u n c t i v e l y t h e  
r o b b e r y o f b o t h v i c t i m s , t h e i n d i c t m e n t  
r e q u i r e d p r o o f o f b o t h r o b b e r i e s i n o r d e r  
f o r t h e j u r y t o r e a c h a g u i l t y v e r d i c t . The  
t r i a l c o u r t ' s i n s t r u c t i o n t h a t o n l y p r o o f  
o f t h e r o b b e r y o f e i t h e r o f t h e a l l e g e d  
v i c t i m s was n e c e s s a r y t o s u s t a i n a g u i l t y  
v e r d i c t was r e v e r s i b l e e r r o r . ' 

"701 So. 2d a t 833-34 (some e m p h a s i s a d d e d [ i n 
B r o o k s ] ) . [ 7 ] 

7The amendment i n W i l l i a m s v. S t a t e , 701 So. 2d 832 ( A l a . 
C r i m . App. 1 9 9 7 ) , d i d n o t change t h e o f f e n s e c h a r g e d , b u t 
c h a n g e d o n l y t h e c o n j u n c t i o n b e t w e e n t h e two c h a r g e d 
r o b b e r i e s . The amendment, j u s t as t h e o r i g i n a l i n d i c t m e n t , 
p u t W i l l i a m s on n o t i c e t h a t he was e x p e c t e d t o d e f e n d a g a i n s t 
two r o b b e r i e s , a g a i n s t b o t h L o v e and A l e x a n d e r , and d i d n o t 
i m p a i r W i l l i a m s ' s a b i l i t y t o p l e a d t h e j u dgment i n b a r t o a 
s e c o n d p r o s e c u t i o n f o r t h e r o b b e r y o f e i t h e r L ove o r 
A l e x a n d e r . T h e r e f o r e , t h e amendment d i d n o t v i o l a t e t h e 
p r o h i b i t i o n i n R u l e 1 3 . 5 ( a ) a g a i n s t amending an i n d i c t m e n t t o 
c h a r g e a new o r d i f f e r e n t o f f e n s e . See A s h , 843 So. 2d a t 
217. T h i s C o u r t ' s h o l d i n g was p r e m i s e d on t h e p r e j u d i c e t o 
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"The c i r c u m s t a n c e s i n t h i s c a s e a r e e v e n more 
c o m p e l l i n g t h a n t h o s e i n W i l l i a m s . The i n d i c t m e n t 
a g a i n s t W i l l i a m s p u t h i m on n o t i c e t h a t he was 
e x p e c t e d t o d e f e n d a g a i n s t t h e r o b b e r y o f b o t h 
v i c t i m s , b u t t h e j u r y - i n s t r u c t i o n amendment r e d u c e d 
t h e c h a r g e t o j u s t one v i c t i m . H e r e , h o w e v e r , t h e 
j u r y - i n s t r u c t i o n amendment d i d n o t m e r e l y n a r r o w t h e 
a l l e g a t i o n s i n t h e i n d i c t m e n t , b u t a c t u a l l y c h a n g e d  
t h e o f f e n s e f o r w h i c h B r o o k s was i n d i c t e d -- c a p i t a l 
m u r d e r d u r i n g t h e r o b b e r y o f F o r e s t Bowyer -- t o an 
o f f e n s e f o r w h i c h B r o o k s h a d n e v e r b e e n i n d i c t e d and 
ha d n e v e r r e c e i v e d n o t i c e t h a t he was e x p e c t e d t o 
d e f e n d a g a i n s t -- c a p i t a l m urder d u r i n g t h e r o b b e r y 
o f B r e t t Bowyer. I n o t h e r w o r d s , B r o o k s was 
c o n v i c t e d o f an o f f e n s e f o r w h i c h he h a d n o t b e e n 
p r o p e r l y c h a r g e d . ' D e p r i v a t i o n o f s u c h a b a s i c 
r i g h t i s f a r t o o s e r i o u s t o be t r e a t e d as n o t h i n g 
more t h a n a v a r i a n c e and t h e n d i s m i s s e d as h a r m l e s s 
e r r o r . ' S t i r o n e v. U n i t e d S t a t e s , 361 U.S. 212, 
217, 80 S.Ct. 270, 4 L.Ed.2d 252 ( 1 9 6 0 ) . Thus, we 
c o n c l u d e t h a t t h e j u r y - i n s t r u c t i o n amendment i n t h i s 
c a s e c o n s t i t u t e s p l a i n e r r o r . 

" 9 E v e n when a r g u i n g t h e e l e m e n t s o f c a p i t a l 
m u r d e r d u r i n g a r o b b e r y , t h e p r o s e c u t o r d i d n o t 
s p e c i f i c a l l y d e l i n e a t e who was t h e v i c t i m o f t h e 
r o b b e r y , b u t i m p l i e d t h a t B r e t t Bowyer was t h e 

W i l l i a m s ' s s u b s t a n t i a l r i g h t s u n d e r R u l e 1 3 . 5 ( c ) ( 2 ) , A l a . R. 
C r i m . P. ("No c h a r g e s h a l l be deemed i n v a l i d , n o r s h a l l t h e 
t r i a l , j u d g m e n t , o r o t h e r p r o c e e d i n g s t h e r e o n be s t a y e d , 
a r r e s t e d , o r i n any manner a f f e c t e d , f o r any d e f e c t o r 
i m p e r f e c t i o n i n t h e c h a r g e w h i c h does n o t t e n d t o p r e j u d i c e 
t h e s u b s t a n t i a l r i g h t s o f t h e d e f e n d a n t upon t h e m e r i t s . " ) . 
S p e c i f i c a l l y , t h e amendment was p r e j u d i c i a l b e c a u s e i t a l l o w e d 
W i l l i a m s t o "be f o u n d g u i l t y on p r o o f o f f e w e r f a c t s t h a n 
a l l e g e d i n t h e i n d i c t m e n t . " W i l l i a m s , 701 So. 2d a t 833. See 
a l s o S t y l e s v. S t a t e , 474 So. 2d 185 ( A l a . C r i m . App. 1 9 8 5 ) . 
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v i c t i m . The p r o s e c u t o r s t a t e d : ' I f you u s e f o r c e 
a g a i n s t a p e r s o n t o overcome t h e i r r e s i s t a n c e , and 
y o u ' r e armed w i t h a d e a d l y weapon o r a d a n g e r o u s 
i n s t r u m e n t o r you c a u s e an i n j u r y , y o u ' r e g u i l t y o f 
r o b b e r y . D i d t h e y u s e f o r c e ? Y e s ; d e a d l y f o r c e . D i d 
t h e y c a u s e i n j u r y ? Of c o u r s e . ' (R. 1573; e m p h a s i s 
a d d e d . ) " 

B r o o k s , 973 So. 2d a t 408-11. 

The e v i d e n c e h e r e , as i n B r o o k s , s u p r a , u n d o u b t e d l y 

e s t a b l i s h e d m u l t i p l e r o b b e r i e s . A r o b b e r y i s c o m m i t t e d when 

someone commits o r a t t e m p t s t o commit a t h e f t o f p r o p e r t y , and 

d u r i n g t h a t c o m m i s s i o n o r a t t e m p t , t h e p e r s o n u s e s f o r c e 

a g a i n s t e i t h e r t h e owner o f t h e p r o p e r t y o r a n o t h e r p e r s o n 

p r e s e n t . B o t h t h e owner o f t h e p r o p e r t y , Conaway, an d a t 

l e a s t one o t h e r p e r s o n , B e l s e r , were p r e s e n t when M c K i n n i s , 

r e p e a t e d l y f i r i n g h i s weapon, w a l k e d a c r o s s t h e s t r e e t t o t h e 

c l u b , e n t e r e d t h e c l u b , a n d a t t e m p t e d t o s t e a l money f r o m t h e 

c a s h r e g i s t e r . M c K i n n i s c l e a r l y c o m m i t t e d r o b b e r i e s a g a i n s t 

b o t h Conaway and B e l s e r , by u s i n g f o r c e a g a i n s t them w h i l e 

a t t e m p t i n g t o s t e a l money, and he c o u l d have b e e n c h a r g e d and 

c o n v i c t e d s e p a r a t e l y f o r two c o u n t s o f c a p i t a l m urder d u r i n g 

a r o b b e r y -- murder d u r i n g t h e c o u r s e o f r o b b i n g Conaway and 

m u r d e r d u r i n g t h e c o u r s e o f r o b b i n g B e l s e r . B e c a u s e M c K i n n i s 

c o u l d have b e e n c h a r g e d a n d c o n v i c t e d s e p a r a t e l y f o r two 

c o u n t s o f c a p i t a l m urder d u r i n g a r o b b e r y b a s e d on t h e two 
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s e p a r a t e r o b b e r i e s o f Conaway and B e l s e r , b u t he was i n d i c t e d 

f o r o n l y one o f t h o s e r o b b e r i e s -- t h e r o b b e r y o f Conaway -¬

t h e t r i a l c o u r t ' s i n s t r u c t i o n s t o t h e j u r y t h a t i t c o u l d f i n d 

M c K i n n i s g u i l t y o f c a p i t a l m urder d u r i n g a r o b b e r y i f i t f o u n d 

t h a t M c K i n n i s r o b b e d e i t h e r Conaway o r B e l s e r , i m p r o p e r l y 

amended t h e i n d i c t m e n t t o add an a d d i t i o n a l c h a r g e n o t 

c o n t e m p l a t e d b y t h e o r i g i n a l i n d i c t m e n t -- t h e r o b b e r y o f 

B e l s e r -- a n d c l e a r l y v i o l a t e d t h e p r o h i b i t i o n i n R u l e 

1 3 . 5 ( a ) , A l a . R. C r i m . P. 

M o r e o v e r , we c a n n o t s a y t h a t t h e t r i a l c o u r t ' s e r r o r i n 

t h i s c a s e was h a r m l e s s . As i n B r o o k s , t h e r e c o r d h e r e 

r e f l e c t s t h a t t h e S t a t e ' s c a s e a t t h e g u i l t - p h a s e o f t h e t r i a l 

was n o t p r e s e n t e d i n s u c h a f a s h i o n as t o s p e c i f i c a l l y 

d i s t i n g u i s h Conaway as t h e v i c t i m o f t h e r o b b e r y c h a r g e d and 

B e l s e r as t h e v i c t i m o f t h e murder c h a r g e d . R a t h e r , 

t h r o u g h o u t t h e t r i a l , t h e p r o s e c u t o r r e f e r r e d t o B e l s e r as t h e 

v i c t i m o f t h e c r i m e g e n e r a l l y and t o Conaway s i m p l y as t h e 

owner o f t h e c l u b . I n d e e d , t h e f o c u s o f t h e S t a t e ' s c a s e was 

on M c K i n n i s ' s i n t e n t t o k i l l , n o t on t h e r o b b e r y e l e m e n t o f 

t h e c r i m e . 8 I n a d d i t i o n , a l t h o u g h t h e t r i a l c o u r t d i d r e a d 

8 A l t h o u g h d u r i n g o p e n i n g s t a t e m e n t s t h e p r o s e c u t o r d i d 
r e q u e s t t h a t t h e j u r y f i n d M c K i n n i s g u i l t y o f c a p i t a l m u r d e r , 
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t h e i n d i c t m e n t t o t h e j u r y once a t t h e b e g i n n i n g o f i t s 

i n i t i a l o r a l c h a r g e ( i t d i d n o t r e r e a d t h e i n d i c t m e n t when i t 

r e c h a r g e d t h e j u r y ) , t h i s f a c t a l o n e does n o t r e n d e r t h e t r i a l 

c o u r t ' s e r r o r h a r m l e s s . The r e a d i n g o f t h e i n d i c t m e n t 

o c c u r r e d a t t h e b e g i n n i n g o f t h e c o u r t ' s o r a l c h a r g e , and, 

i m m e d i a t e l y f o l l o w i n g t h e r e a d i n g o f t h e i n d i c t m e n t , t h e c o u r t 

i n s t r u c t e d t h e j u r y t h a t t h e i n d i c t m e n t " s h o u l d n o t be 

c o n s i d e r e d by you as any e v i d e n c e o r any c i r c u m s t a n c e a g a i n s t 

h i m " and t h a t t h e i n d i c t m e n t was " m e r e l y t h e method by w h i c h 

t h e d e f e n d a n t i n any c a s e i s b r o u g h t b e f o r e t h e j u r y . " (R. 

1031.) The c o u r t t h e n i n s t r u c t e d t h e j u r y on f i v e d i f f e r e n t 

a r e a s o f l a w b e f o r e e v e n t u a l l y i n s t r u c t i n g t h e j u r y on t h e 

e l e m e n t s o f c a p i t a l m u r d e r . A t no p o i n t d i d t h e t r i a l c o u r t 

s p e c i f i c a l l y l i n k i t s i n s t r u c t i o n s t o t h e f a c t u a l a l l e g a t i o n s 

o f t h e i n d i c t m e n t , as was t h e c a s e i n U n i t e d S t a t e s v.  

A n d r e w s , 850 F. 2d 1557 ( 1 1 t h C i r . 1 9 8 8 ) . The t r i a l c o u r t 

s p e c i f i c a l l y " o f t h e r o b b e r y i n t h i s c a s e , o f r o b b i n g t h e 
Champagne Lounge, t h e p r o p e r t y o f M i c h a e l Conaway" (R. 2 2 3 ) , 
t h i s s t a t e m e n t i s c l e a r l y i n c o r r e c t b e c a u s e i t r e f e r r e d t o t h e 
c l u b i t s e l f as t h e v i c t i m o f t h e r o b b e r y , n o t Conaway. As 
n o t e d a b o v e , r o b b e r y i s a c r i m e a g a i n s t t h e p e r s o n , n o t 
a g a i n s t a p l a c e . We c a n n o t s a y t h a t t h i s s i n g l e , i n c o r r e c t 
s t a t e m e n t b y t h e p r o s e c u t o r i n any way s u g g e s t e d t o t h e j u r y 
t h a t Conaway was t h e v i c t i m o f t h e r o b b e r y . 
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h e r e a l s o made t h e same e r r o r n o t o n c e , b u t t w i c e . B o t h 

d u r i n g i t s i n i t i a l o r a l c h a r g e and a g a i n when r e c h a r g i n g t h e 

j u r y , t h e t r i a l c o u r t t o l d t h e j u r y t h a t i t c o u l d f i n d 

M c K i n n i s g u i l t y o f c a p i t a l m urder i f i t f o u n d e i t h e r t h a t 

M c K i n n i s r o b b e d Conaway o r t h a t M c K i n n i s r o b b e d B e l s e r . Thus, 

we c a n n o t s a y t h a t t h e t r i a l c o u r t ' s j u r y - i n s t r u c t i o n 

amendment was s i m p l y a " s l i p o f t h e t o n g u e " t h a t was 

o v e r l o o k e d by t h e j u r y . As n o t e d i n B r o o k s , s u p r a , " j u r o r s 

a r e p r e s u m e d t o f o l l o w , n o t d i s r e g a r d , t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s . " 973 So. 2d a t 409. 

The g r a n d j u r y d i d n o t i n d i c t M c K i n n i s f o r t h e r o b b e r y o f 

B e l s e r , and M c K i n n i s r e c e i v e d no n o t i c e t h a t he was e x p e c t e d 

t o d e f e n d a g a i n s t t h e r o b b e r y o f B e l s e r . Y e t b e c a u s e o f t h e 

t r i a l c o u r t ' s i n s t r u c t i o n s , t h e j u r y was p e r m i t t e d t o c o n v i c t 

M c K i n n i s o f a c r i m e f o r w h i c h he was n e v e r i n d i c t e d -- t h e 

murde r o f B e l s e r d u r i n g t h e r o b b e r y o f B e l s e r . As t h e U n i t e d 

S t a t e s Supreme C o u r t h e l d i n S t i r o n e : " [ T ] h e a d d i t i o n c h a r g i n g 

[a new o f f e n s e ] i s n e i t h e r t r i v i a l , u s e l e s s , o r i n n o c u o u s " 

b e c a u s e i t " d e s t r o y [ s a] d e f e n d a n t ' s s u b s t a n t i a l r i g h t t o be 

t r i e d o n l y on c h a r g e s p r e s e n t e d i n an i n d i c t m e n t r e t u r n e d b y 

a g r a n d j u r y . " S t i r o n e , 261 U.S. a t 217 ( e m p h a s i s a d d e d ) . 
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" D e p r i v a t i o n o f s u c h a b a s i c r i g h t i s f a r t o o s e r i o u s t o be 

t r e a t e d as n o t h i n g more t h a n a v a r i a n c e and t h e n d i s m i s s e d as 

h a r m l e s s e r r o r . " I d . The t r i a l c o u r t ' s j u r y - i n s t r u c t i o n 

amendment h e r e a d v e r s e l y a f f e c t e d M c K i n n i s ' s s u b s t a n t i a l 

r i g h t s a nd h a d an u n f a i r p r e j u d i c i a l i m p a c t on t h e j u r y ' s 

d e l i b e r a t i o n s . See B r o o k s , s u p r a . T h e r e f o r e , i t c o n s t i t u t e d 

p l a i n e r r o r and r e q u i r e s r e v e r s a l o f M c K i n n i s ' s c o n v i c t i o n and 

s e n t e n c e . 

B a s e d on t h e f o r e g o i n g , t h e j u d g m e n t o f t h e t r i a l c o u r t 

i s r e v e r s e d and t h i s c a u s e remanded f o r a new t r i a l . 

REVERSED AND REMANDED. 

Windom, P . J . , and W e l c h , B u r k e , and J o i n e r , J J . , c o n c u r . 
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