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WELCH, Judge. 

The a p p e l l a n t , C h r i s t i e M i c h e l l e S c o t t , was i n d i c t e d f o r 

t h r e e counts of c a p i t a l murder i n c o n n e c t i o n w i t h a f i r e a t 

her house t h a t r e s u l t e d i n the death of her s i x - y e a r - o l d son 

Mason. Count I of the i n d i c t m e n t charged t h a t S c o t t murdered 
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Mason f o r p e c u n i a r y g a i n or o t h e r v a l u a b l e c o n s i d e r a t i o n , 

i . e . , the proceeds of a l i f e - i n s u r a n c e p o l i c y , a v i o l a t i o n of 

§ 13A-5-40(a)(7), A l a . Code 1975; Count I I charged t h a t S c o t t 

murdered Mason d u r i n g the course of an a r s o n i n the f i r s t 

degree, a v i o l a t i o n of § 13A-5-40(a)(9), A l a . Code 1975; and 

Count I I I charged t h a t S c o t t murdered a c h i l d under the age of 

14, a v i o l a t i o n of § 13A-5-40(a)(15), A l a . Code 1975. A j u r y 

found S c o t t g u i l t y on a l l counts and recommended, by a v o t e of 

7 t o 5, t h a t S c o t t be sentenced t o l i f e imprisonment w i t h o u t 

the p o s s i b i l i t y of p a r o l e . The c i r c u i t c o u r t h e l d a s e p a r a t e 

s e n t e n c i n g h e a r i n g and sentenced S c o t t t o death. T h i s a p p e a l 

f o l l o w e d . 

More than 70 w i t n e s s e s t e s t i f i e d i n the S t a t e ' s c a s e - i n -

c h i e f . The e v i d e n c e tended t o show t h a t i n the e a r l y morning 

hours of August 16, 2008, a f i r e was s e t i n the S c o t t house 

and t h a t Mason d i e d as a r e s u l t of the f i r e . Dr. E m i l y Ward, 

a p a t h o l o g i s t w i t h the Alabama Department of F o r e n s i c 

S c i e n c e s , t e s t i f i e d t h a t Mason d i e d from smoke i n h i s a i r w a y 

and t h e r m a l b urns. 

At the time of the f i r e , S c o t t and her f o u r - y e a r - o l d son 

Noah were s l e e p i n g i n S c o t t ' s bedroom, Mason was i n the b o y s ' 

2 



CR-08-1747 

bedroom, and Jeremy S c o t t , S c o t t ' s husband, was not a t home 

and had been out of town f o r s e v e r a l weeks. Sgt. B r i a n 

S h a c k e l f o r d of the R u s s e l l v i l l e P o l i c e Department t e s t i f i e d 

t h a t he a r r i v e d minutes a f t e r the emergency c a l l , t h a t he 

k i c k e d open the back door, and t h a t he was o n l y a b l e t o make 

i t f o u r or f i v e f e e t i n s i d e the house because of the heat and 

smoke. F i r e f i g h t e r s t e s t i f i e d t h a t a f t e r e x t i n g u i s h i n g the 

f i r e t h e y s e a r c h e d the house s e v e r a l times b e f o r e t h e y were 

a b l e t o i d e n t i f y Mason's b a d l y c h a r r e d body. 

The S c o t t ' s n e i g h b o r , J e n n i f e r Davidson, t e s t i f i e d t h a t 

her d o o r b e l l rang around 2:30 a.m. on August 16, 2008. She 

opened the door and found S c o t t and Noah. S c o t t t o l d her t h a t 

her house was on f i r e . Davidson went t o the back of the house 

t o t e l e p h o n e emergency 911 because, she s a i d , the tel e p h o n e i n 

the f r o n t of the house was not wo r k i n g . When she got back t o 

the f r o n t door, she s a i d , S c o t t t o l d her t h a t her o t h e r son, 

Mason, was s t i l l i n the house. Davidson t e l e p h o n e d 911 a g a i n 

t o i n f o r m them t h a t a c h i l d was s t i l l i n the house. Emergency 

911 r e c o r d s showed t h a t the f i r s t c a l l was made a t 2:33:17 on 

the morning of August 16 and t h a t the second c a l l was made a t 

2:35:48 — two and one h a l f minutes l a t e r . 
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A f t e r p o l i c e and f i r e f i g h t e r s a r r i v e d a t the scene, 

Davidson s t a y e d w i t h S c o t t . Davidson t e s t i f i e d t h a t when 

S c o t t was i n the ambulance S c o t t s a i d , "Don't c a l l Jeremy. 

Don't c a l l Jeremy. H e ' l l blame me or h e ' l l t r y t o h u r t h i s 

s e l f . " (R. 998.) Davidson a l s o heard S c o t t ask what f i r e 

m a rshal was a t the scene. S c o t t s a i d t h a t she d i d not l i k e 

one of the f i r e marshals because he had worked her o t h e r house 

f i r e . Davidson a l s o t e s t i f i e d t h a t S c o t t was f u l l y d r e s s e d 

and t h a t a t one p o i n t w h i l e they were i n the ambulance S c o t t 

p a t t e d her pant pocket and p u l l e d out a c e l l phone and s a i d : 

" I had my c e l l phone the whole t i m e . I c o u l d have c a l l e d 

911." (R. 997-98.) 

Davidson's b o y f r i e n d , B r i a n Copeland, t e s t i f i e d t h a t 

S c o t t came t o the door of the house he s h a r e d w i t h Davidson i n 

the e a r l y morning hours of August 16 and t o l d them t h a t her 

house was on f i r e . Copeland ran t o the S c o t t ' s house t o t r y 

and f i n d a way i n s i d e t o h e l p Mason. Copeland s a i d t h a t S c o t t 

t o l d him t h a t a l l the doors were l o c k e d and t h e r e was no way 

to get i n s i d e the house, t h a t S c o t t d i d not e n t e r any numbers 

i n the keypad t o open the garage door i n h i s presence, t h a t he 

d i d not e n t e r any numbers i n the keypad, and t h a t he d i d not 
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have t o r e s t r a i n S c o t t t o p r e v e n t her from g o i n g i n t o the 

house. These statements were i n c o n s i s t e n t w i t h S c o t t ' s 

account of the events on August 16, 2008. 

An emergency m e d i c a l t e c h n i c i a n w i t h P l e a s a n t Bay 

Ambulance S e r v i c e , E l z i e Malone, t e s t i f i e d t h a t he responded 

t o the f i r e . He s a i d t h a t S c o t t t o l d him t h a t she was a l r i g h t 

and t h a t she d i d not need t o go t o the h o s p i t a l . Malone s a i d 

t h a t S c o t t then s a i d : "How am I g o i n g t o t e l l Jeremy t h a t I 

have l e t h i s baby d i e ? " (R. 1061.) 

S e v e r a l o f f i c i a l s t e s t i f i e d c o n c e r n i n g a statement t h a t 

S c o t t ' s f a t h e r ' s , Donald Bray, made t o S c o t t when he a r r i v e d 

a t the scene of the f i r e . W i l l i a m Crenshaw, a v o l u n t e e r 

f i r e f i g h t e r , t e s t i f i e d t h a t when S c o t t ' s f a t h e r a r r i v e d he 

s a i d : "What the h e l l have you done w i t h my g r a n d b a b i e s ? " (R. 

1291.) Sgt. S h a c k e l f o r d t e s t i f i e d t h a t S c o t t ' s f a t h e r s a i d : 

"Oh, my God. What have you done t o my b a b i e s ? " (R. 1260.) 

J e r r y Yarborough, a paramedic w i t h P l e a s a n t Bay Ambulance 

S e r v i c e , t e s t i f i e d t h a t when S c o t t ' s f a t h e r a r r i v e d a t the 

scene he was upset and s a i d t o S c o t t : "Where's my b a b i e s ? Oh, 

no, not my b a b i e s . What have you done?" (R. 1126.) When 

Yarborough t r i e d t o calm S c o t t down, Yarborough t e s t i f i e d , 
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S c o t t s a i d t o him "You don't u n d e r s t a n d . I k i l l e d h i s 

[Jeremy's] baby." (R. 1128.) Yarborough a l s o t e s t i f i e d t h a t 

S c o t t s a i d t h a t she d i d n ' t know how someone c o u l d be so 

u n l u c k y as t o have two f i r e s i n t h r e e y e a rs and " I hope i t 

a i n ' t t h a t one [the f i r e marshal] from C o l b e r t County. I 

don't want him h e r e . " (R. 1128.) 

Cpt. Steve Thornton w i t h the R u s s e l l v i l l e F i r e Department 

t e s t i f i e d t h a t he a r r i v e d a t the scene a f t e r the f i r e had been 

e x t i n g u i s h e d . The f i r e , he s a i d , o r i g i n a t e d i n Mason's and 

Noah's bedroom. He s a i d t h a t some of the e l e c t r i c a l o u t l e t s 

from the bedroom were c u t out of the w a l l i n h i s presence, 

t h a t each o u t l e t was c u t a t a d i f f e r e n t l e n g t h t o i d e n t i f y i t , 

and t h a t the o u t l e t s were photographed from a l l a n g l e s . One 

o u t l e t , he s a i d , the o u t l e t t h a t was b e h i n d Mason's bed c o u l d 

not be l o c a t e d ; however, numerous photographs of t h i s o u t l e t 

had been made. Thornton s a i d t h a t f i r e f i g h t e r s s i f t e d t h rough 

the f i r e d e b r i s f o r 8 t o 10 hours but were unable t o l o c a t e 

t h i s m i s s i n g o u t l e t . 

Dolan G a s s e t t , a deputy f i r e m a r s h a l , t e s t i f i e d t h a t he 

found a d i s a b l e d smoke d e t e c t o r i n the h a l l w a y o u t s i d e the 

boys's bedroom. (R. 1818.) M o r r i s Brown, a former f i r e a r m s 
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and t o o l s m a r k e x p e r t w i t h the Alabama Department of F o r e n s i c 

S c i e n c e s , t e s t i f i e d t h a t i n h i s o p i n i o n the smoke d e t e c t o r had 

been f o r c i b l y removed, or p u l l e d from the w a l l , b e f o r e the 

f i r e s t a r t e d and i t was l y i n g on the f l o o r , undamaged by the 

f i r e . He s a i d : "[S]ome f o r c e a c t e d upon the w i r e s enough t o 

cause the t e a r i n g of t h i s h o u s i n g and caused the c o l l a t e r a l 

a b r a s i o n of the w i r e . " (R. 2399-40.) There was e v i d e n c e 

i n d i c a t i n g t h a t e v e r y t h i n g e l s e mounted on the w a l l s a t the 

same h e i g h t as the smoke d e t e c t o r -- the e l e c t r i c a l box t h a t 

housed the smoke d e t e c t o r , a t h e r m o s t a t , a wooden d o o r b e l l 

c o v e r , and a p i c t u r e frame -- had s u s t a i n e d s e r i o u s heat 

damage or had m e l t e d c o m p l e t e l y . T e s t i n g i n d i c a t e d t h a t the 

smoke d e t e c t o r would have worked p r o p e r l y i f i t had been on 

the w a l l a t the time of the f i r e . 

James Edwards, a deputy w i t h the S t a t e F i r e M a r s h a l ' s 

O f f i c e , t e s t i f i e d t h a t he i n t e r v i e w e d S c o t t a t the 

R u s s e l l v i l l e F i r e Department on August 26. S c o t t gave the 

f o l l o w i n g account of the events of August 16: 

" I went back t o watch TV. I was w a t c h i n g Fear 
on HBO. I went back t o check on them a t 10:00 p.m. 
Mason was a s l e e p and Noah R i l e y was not. I t u r n e d 
on the s a t e l l i t e and t o l d him t h a t he needed t o go 
to s l e e p . I went back t o watch my movie. The movie 
went o f f around 11:00 p.m. I went i n the room t o 
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check on the boys. The TV was o f f and Noah R i l e y 
was s t i l l awake. I t o l d him t o come get i n the bed 
w i t h me. 

"We went t o my room and went t o bed. As I went 
t o s l e e p , the house was f i n e . The Jack and J i l l 
bathroom l i g h t was on and the n i g h t - l i g h t p l a y e d and 
- p l u g g e d i n t o the w a l l . In my room I had t u r n e d 
the l i g h t on over the t o i l e t f o r Noah R i l e y . We 
went t o s l e e p . 

"The next t h i n g I remember i s something h i t t i n g 
my f a c e . As I s t a r t e d t o wake up, I c o u l d s m e l l the 
smoke and f e e l the heat on my f a c e . I r o l l e d o f f 
the bed and c o v e r e d Noah R i l e y and t o l d him t o be 
s t i l l . I c r a w l e d over t o the door. I l o o k e d out i n 
the h a l l w a y , which was cov e r e d i n smoke. I c o u l d 
see f l i c k e r i n g t h a t I thought a t the time was coming 
from the l a u n d r y room. 

" I went back i n t o our room, pushed the door t o . 
I c r a w l e d back over t o the bed and p u l l e d Noah R i l e y 
o f f i n the f l o o r . He began t o c r y a t t h i s p o i n t . 
I took a deep b r e a t h , s t o o d up, and opened the 
window. I punched the s c r e e n out. I p i c k e d up Noah 
R i l e y , k i s s e d him, t o l d him I l o v e d him, and dropped 
him out of the window. 

"At t h i s time I c o u l d hear c r a c k l i n g and 
popping. I began t o t r y t o get out of the window, 
got h a l f w a y out and f e l l . When I got on the ground, 
I took, Noah R i l e y by the hand and s t a r t e d around 
the house. He t o l d me t h a t I was h u r t i n g him. So 
I p i c k e d him up and c a r r i e d him th r o u g h the f r o n t 
y a r d w i t h me. 

"Where t h e r e was - t h e r e was f i r e coming out of 
the window i n the boys' room and g o i n g over the top 
of the r o o f . I t was orange. I ran t o J e n n i f e r ' s 
house, banged on the door. When she came t o the 
door, I handed Noah R i l e y t o her, t o l d her t o d i a l 
911 t h a t the house was on f i r e . 
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" I y e l l e d t o her t h a t Mason was s t i l l i n the 
house as I headed back t o the house. I ran over t o 
the garage doors. I put i n the code and the doors 
would not open. I t r i e d s e v e r a l times t o get i n 
w i t h the code. Then I ran around t o the f r o n t of 
the house. The flames had s t a r t e d r u n n i n g a c r o s s 
the peak of the r o o f . 

" I was headed t o the f r o n t door when B r i a n 
[Copeland] grabbed me and h e l d me down. L a t e r I 
remembered the l i g h t i n my bathroom was o f f when I 
woke up." 

(R. 1762-64.) 

A p s y c h i a t r i s t , Dr. Rebecca D a i l e y , t e s t i f i e d t h a t Mason 

was brought t o her f o r an e v a l u a t i o n i n A p r i l 2007. She 

d i a g n o s e d Mason w i t h A t t e n t i o n D e f i c i t H y p e r a c t i v i t y D i s o r d e r 

("ADHD"); O p p o s i t i o n a l D e f i a n t D i s o r d e r ("ODD"); and P e r v a s i v e 

Developmental D i s o r d e r ("PDD"). She p r e s c r i b e d A b i l i f y f o r 

h i s o b s e s s i v e b e h a v i o r ; R i s p e r d a l as a a n t i p s y c h o t i c ; and 

Vyvense f o r h i s h y p e r a c t i v i t y . Dr. D a i l e y t e s t i f i e d t h a t she 

l a s t saw Mason 12 days b e f o r e h i s death. 

A p e d i a t r i c i a n , Dr. Duane C a r t e r , t e s t i f i e d t h a t on 

F e b r u a r y 6, 2008, he d i a g n o s e d Mason w i t h b r o n c h i t i s and 

p r e s c r i b e d an a n t i b i o t i c Omniced, a s t e r o i d drug Decadron, and 

a c o d e i n e based cough syrup whose g e n e r i c name i s 

promethazine. He p r e s c r i b e d promethazine a g a i n on A p r i l 16, 
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2008. Dr. C a r t e r t e s t i f i e d t h a t the cough syrup would make a 

c h i l d s l e e p y . 

A t o x i c o l o g i s t a t the Department of F o r e n s i c S c i e n c e s , 

Dr. Jack R. K a l i n , a n a l y z e d Mason's b l o o d . Dr. K a l i n 

t e s t i f i e d t h a t he i d e n t i f i e d the f o l l o w i n g drugs i n Mason's 

system: amphetamines, co d e i n e , and promethazine, an 

a n t i h i s t a m i n e t y p i c a l l y used t o t r e a t nausea i n p o s t o p e r a t i v e 

p a t i e n t s . He s a i d t h a t the amphetamine l e v e l i n a t y p i c a l 

c h i l d b e i n g t r e a t e d f o r ADHD i s l e s s than 100 but t h a t Mason's 

l e v e l was 450 -- a l e v e l , he s a i d , t h a t was c o n s i s t e n t w i t h 

what you would expect t o see i n a DUI case. Dr. K a l i n f u r t h e r 

t e s t i f i e d t h a t t h i s was the f i r s t case where he had seen 

codeine used i n c o n j u n c t i o n w i t h promethazine and t h a t b o t h 

substances would induce s l e e p i n e s s and d r o w s i n e s s . Dr. K a l i n 

s a i d t h a t he d i d not f i n d the presence of R i s p e r d a l or A b i l i f y 

i n Mason's b l o o d . Mason's carbon-monoxide l e v e l , he s a i d , was 

g r e a t e r than 90% which i s e x t r e m e l y h i g h . 

The S t a t e ' s e x p e r t s r u l e d out l i g h t n i n g , spontaneous 

combustion, r e c h a r g e a b l e b a t t e r i e s , and f a u l t y e l e c t r i c a l 

w i r i n g as the cause of the f i r e . M i c h a e l Haynes w i t h the 

S t a t e F i r e M a r s h a l ' s O f f i c e t e s t i f i e d t h a t t h e r e was no 
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i n d i c a t i o n t h a t any hydrocarbon a c c e l e r a n t had been used. (R. 

1927.) Dr. Raphael A. Franco, J r . , an e l e c t r i c a l e n g i n e e r , 

t e s t i f i e d t h a t he was asked t o examine the scene and t o 

determine whether the f i r e was e l e c t r i c a l i n o r i g i n . In 

August 2008, he s a i d , he went t o the scene and s t a y e d t h e r e 

f o r 12 hours c o n d u c t i n g h i s e x a m i n a t i o n . Dr. Franco t e s t i f i e d 

t h a t t h e r e were f i v e e l e c t r i c a l o u t l e t s i n the boys's bedroom, 

t h a t the w i r i n g ran under the f l o o r , t h a t the o u t l e t s were a l l 

on one c i r c u i t b r e a k e r , t h a t he i n s p e c t e d e v e r y o u t l e t and 

r e c e p t a c l e , e x c e p t o u t l e t number 1, t h a t he took 425 

photographs of the scene, t h a t he examined the w i r i n g 

underneath the house, t h a t he examined the a t t i c , t h a t the 

n i g h t - l i g h t was not the cause of the f i r e , t h a t t h e r e was no 

damage t o the underground w i r i n g i n the house, t h a t the f i r e 

d i d not o r i g i n a t e i n o u t l e t number 1 because the e l e c t r i c a l 

box t h a t housed the o u t l e t was i n t a c t , and t h a t , i n h i s 

o p i n i o n , the f i r e was not e l e c t r i c a l i n o r i g i n . He f u r t h e r 

t e s t i f i e d t h a t the t e l e v i s i o n had been p l u g g e d i n t o o u t l e t 

number 5, t h a t the c o r d t o the t e l e v i s i o n was damaged by an 

e x t e r n a l f i r e which caused the c i r c u i t b r e a k e r t o t r i p 

meaning, he s a i d , t h a t the e l e c t r i c i t y had t o pass through 
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o u t l e t s number 1 through 4 b e f o r e g o i n g t o 5 and t h a t the f i r e 

c o u l d not have been e l e c t r i c a l i n o r i g i n . 

A f i r e - p r o t e c t i o n c o n s u l t a n t , James Munger, t e s t i f i e d f o r 

the S t a t e as an e x p e r t i n the area of f i r e s c i e n c e . Munger 

s a i d t h a t he v i s i t e d the scene of the f i r e and r e v i e w e d 

hundreds of photographs t h a t had been taken of the damage. 

The f o l l o w i n g o c c u r r e d d u r i n g h i s d i r e c t e x a m i n a t i o n : 

" [ P r o s e c u t o r ] : [ D ] i d you form an o p i n i o n as t o 
whether a l l a c c i d e n t a l n o n i n t e n t i o n a l causes of the 
f i r e had been e l i m i n a t e d ? 

"[Munger]: Yes, s i r . I mean, o b v i o u s l y , one of them 
was the e l e c t r i c a l . I was aware of Dr. Franco's 
work. But I was a l s o , even though t h e y had been 
t h e r e b e f o r e I was, I was s t i l l a b l e t o l o o k a t 
where a l l of the e l e c t r i c a l r e c e p t a c l e s were 
l o c a t e d , and you can v e r y c l e a r l y t e l l from the burn 
or l a c k of burn damage around a l l of those 
r e c e p t a c l e l o c a t i o n s t h a t the f i r e d i d not o r i g i n a t e 
from any of t h o s e . " 

(R. 2651.) I t was h i s o p i n i o n t h a t the f i r e was i n c e n d i a r y , 

which he e x p l a i n e d , i s a f i r e " i n t e n t i o n a l l y s e t by someone. 

..." (R. 2654.) P h i l l i p Freeman, a deputy S t a t e f i r e 

m a r s h a l , t e s t i f i e d t h a t i t was h i s o p i n i o n t h a t the f i r e 

o r i g i n a t e d around the bed t h a t was c l o s e s t t o the window -¬

Noah's bed. (R. 1891.) He s a i d the f o l l o w i n g c o n c e r n i n g the 

o u t l e t s : 
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"The p l u g s appeared t o have e x t e r n a l damage. 
A l l the damage t h a t I observed appeared t o come from 
e x t e r n a l heat. When you l o o k e d a t the a c t u a l — 
where the w i r e s were a t t a c h e d t o the o u t l e t s i n the 
box, the i n s u l a t i o n was s t i l l i n p r e t t y good shape 
on them. 

"A couple of them even had the paper t h a t i s 
i n s i d e . When you s t r i p the o u t e r i n s u l a t i o n back 
t h a t paper i n t h e r e , a couple of those even s t i l l 
had the paper i n t h e r e . And i f i t had been i n t e r i o r 
h e a t i n g from i n s i d e the box t h a t s h o u l d have -- the 
i n s u l a t i o n and t h a t s h o u l d have been a l o t more 
damaged than what i t showed." 

(R. 1895.) Freeman t e s t i f i e d t h a t the o u t l e t the t e l e v i s i o n 

was p l u g g e d i n t o had the " l e a s t damage of any of them i n the 

room." (R. 1896.) I t was h i s o p i n i o n t h a t the f i r e was not 

e l e c t r i c a l i n o r i g i n . Mason's h i g h l e v e l of carbon monoxide 

d i d not change h i s o p i n i o n , he s a i d : " I f e e l l i k e t h a t , as I 

e x p l a i n e d , the way the f i r e b u i l t up and v e n t i l a t e d out of 

t h a t h a l l w a y t h a t i t p r o b a b l y burned slow e a r l y on f o r s e v e r a l 

minutes and t h a t a l l o w e d [Mason] t o b r e a t h e a l a r g e amount of 

t h i s carbon monoxide b e f o r e the room a c t u a l l y b u i l t up enough 

t o g et f l a s h o v e r , i f , i n d e e d , i t d i d . " (R. 1922.) 

The S t a t e p r e s e n t e d numerous w i t n e s s e s who t e s t i f i e d 

c o n c e r n i n g S c o t t ' s b e h a v i o r i m m e d i a t e l y a f t e r the f i r e , which 

was i n c o n s i s t e n t w i t h a g r i e v i n g p a r e n t . Anna Kay G r e e n h i l l , 

a h a i r s t y l i s t a t H e l l o Gorgeous, t e s t i f i e d t h a t on the day of 
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Mason's death, C h r i s t i e and Jeremy came t o the shop f o r 

Jeremy's s c h e d u l e d appointment. She s a i d t h a t they j o k e d and 

b a n t e r e d about how l o n g Jeremy's h a i r had g o t t e n but d i d not 

mention Mason's name a t any time d u r i n g the 20-minute 

appointment. Heather M c C a l p i n , who was m a r r i e d t o one of 

S c o t t ' s c o u s i n s , t e s t i f i e d t h a t a t the f u n e r a l S c o t t h e l d her 

daughter and s a i d : "Noah's always wanted a baby s i s t e r , maybe 

he can get one now." (R. 2982.) 

Witnesses t e s t i f i e d t h a t S c o t t had been c r u e l t o Mason i n 

p u b l i c , the l a s t time b e i n g on the morning of the f i r e when 

S c o t t took Mason t o s c h o o l where she spoke h a r s h l y t o him and 

pushed him. Other w i t n e s s e s t e s t i f i e d t h a t S c o t t had v e r b a l l y 

abused Mason and t h a t she had yanked h i s h a i r , shoved him, and 

h i t him on the back of the head t o make him be q u i e t . Another 

w i t n e s s t e s t i f i e d t h a t a f t e r the f i r e , S c o t t t o l d him she d i d 

not know how she c o u l d be so u n l u c k y — t h a t she had had t h r e e 

house f i r e s i n two years and t h a t God was p u n i s h i n g her f o r 

not w a n t i n g t o r a i s e Mason, an a u t i s t i c c h i l d . 

The e v i d e n c e a l s o showed t h a t S c o t t had o b t a i n e d two 

l i f e - i n s u r a n c e p o l i c i e s on Mason and Noah w i t h i n months b e f o r e 

Mason's death and on August 15, 2008, had a p p l i e d f o r a t h i r d 
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l i f e - i n s u r a n c e p o l i c y . Robert Robinson, a s e n i o r v i c e 

p r e s i d e n t f o r A l f a I n s u r a n c e , t e s t i f i e d t h a t A l f a had two 

l i f e - i n s u r a n c e p o l i c i e s on Mason S c o t t . The f i r s t p o l i c y , 

i s s u e d on May 6, 2008, was f o r $50,000; a second p o l i c y i s s u e d 

on June 14, 2008, was f o r $25, 000. The S c o t t s had the same 

coverage f o r Noah. Jeremy and C h r i s t i e S c o t t were the 

b e n e f i c i a r i e s of the p o l i c i e s , Robinson s a i d . A check from 

A l f a had been i s s u e d t o the S c o t t s f o r $25,000 a f t e r Mason's 

death, but A l f a d e c l i n e d t o pay the r e m a i n i n g amount because 

S c o t t had o m i t t e d i n f o r m a t i o n c o n c e r n i n g Mason's h e a l t h and 

h i s m e d i c a t i o n s on the a p p l i c a t i o n f o r the $50,000 p o l i c y . 

Lee Janacek, d i r e c t o r of c l a i m s f o r the Woodmen of the World 

Insurance Company, t e s t i f i e d t h a t on August 16, 2008, S c o t t 

o b t a i n e d a t h i r d l i f e - i n s u r a n c e p o l i c y on Mason i n the amount 

of $100,000. He f u r t h e r t e s t i f i e d t h a t S c o t t f a i l e d t o 

i n d i c a t e i n her p o l i c y a p p l i c a t i o n t h a t Mason had h e a l t h 

problems or t h a t m e d i c a t i o n had been p r e s c r i b e d f o r h i s 

c o n d i t i o n . D a v i d S w i n d a l l , a c l a i m s s u p e r v i s o r w i t h Farmer's 

I n s u r a n c e , t e s t i f i e d t h a t a f t e r the August 2008 f i r e h i s 

company s e t t l e d w i t h the S c o t t s on t h e i r homeowner's p o l i c y 
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and p a i d them $188,000 f o r the d w e l l i n g , $60,000 f o r i t s 

c o n t e n t s , and $5,500 f o r l i v i n g expenses. (R. 2374.) 

R u s s e l l Yawn, c h i e f i n v e s t i g a t o r f o r the O f f i c e of 

P r o s e c u t i o n S e r v i c e s , t e s t i f i e d t h a t he s u p e r v i s e d the 

f o r e n s i c e x a m i n a t i o n conducted on the computer taken from the 

S c o t t r e s i d e n c e . He examined the I n t e r n e t s e a r c h h i s t o r y f o r 

August 15 and August 16, 2008. On August 15, he s a i d , the 

computer was used t o s e a r c h numerous r e a l - e s t a t e s i t e s f o r 

houses f o r s a l e . A l s o , a t 1:04 a.m. on the morning of August 

16, 2008, the computer showed t h a t a u s e r a c c e s s e d the s i t e 

boaterexam.com. There was a l s o t e s t i m o n y t h a t the day b e f o r e 

the f i r e S c o t t had asked a t e a c h e r i f her house was f o r s a l e . 

E v idence was a l s o p r e s e n t e d i n d i c a t i n g t h a t two f i r e s had 

o c c u r r e d a t the S c o t t s ' p r e v i o u s r e s i d e n c e on S t e e l Frame Road 

i n 2006 and t h a t as a r e s u l t of the second f i r e the S c o t t s had 

r e c e i v e d over $185,000 i n i n s u r a n c e monies. The f o l l o w i n g 

t e s t i m o n y was p r e s e n t e d c o n c e r n i n g these two f i r e s : 

A r e a l - e s t a t e b r o k e r , W i l l o d e a n Davis t e s t i f i e d t h a t i n 

May 2005 her company, Davis R e a l t y and A s s o c i a t e s , l i s t e d the 

S c o t t house on S t e e l Frame Road f o r s a l e . Davis t e s t i f i e d 

t h a t the house d i d not s e l l i n the six-month l i s t i n g p e r i o d 
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and t h a t the S c o t t s d i d not r e l i s t the house. K i r k Berryman, 

a former agent w i t h Farm Bureau In s u r a n c e , t e s t i f i e d t h a t i n 

Febr u a r y 2005 he s o l d the S c o t t s i n s u r a n c e f o r t h e i r home on 

S t e e l Frame Road i n the amount of $116,000. In December 2005, 

he s a i d , the S c o t t s i n c r e a s e d the coverage t o $139,000 -- the 

maximum amount i t c o u l d be i n c r e a s e d w i t h o u t a new a p p r a i s a l . 

A r i n g , v a l u e d a t $14,750, was added t o the i n s u r a n c e p o l i c y 

i n November 20 05. 

On January 12, 2006, the f i r s t f i r e o c c u r r e d a t the S c o t t 

r e s i d e n c e on S t e e l Frame Road. T h i s f i r e was r u l e d an 

a c c i d e n t . I t s t a r t e d when a p i z z a box was l e f t on top of a 

hot b u r n e r . L i t t l e damage was done t o the house and few 

r e p a i r s were n e c e s s a r y . The second f i r e , which o c c u r r e d on 

January 14, 2006, s t a r t e d i n the k i t c h e n and d e s t r o y e d the 

S c o t t ' s house. Dwight Walden, a f i r e i n v e s t i g a t o r , t e s t i f i e d 

t h a t , i n h i s o p i n i o n , the second f i r e was i n t e n t i o n a l l y s e t . 

There was a l s o e v i d e n c e t h a t S c o t t was the l a s t i n d i v i d u a l t o 

l e a v e the house b e f o r e t h a t f i r e , t h a t S c o t t had i n c r e a s e d her 

i n s u r a n c e coverage t h r e e months b e f o r e t h a t f i r e , and t h a t the 

smoke a l a r m had been d i s c o n n e c t e d when the house was b e i n g 
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c l e a n e d . As a r e s u l t of the second f i r e the S c o t t s r e c e i v e d 

i n s u r a n c e monies of over $185,000. 

In her defense, S c o t t p r e s e n t e d the t e s t i m o n y of two 

e x p e r t s i n f i r e i n v e s t i g a t i o n and numerous f r i e n d s and f a m i l y 

members. The e x p e r t s t e s t i f i e d t h a t the August 16, 2008, f i r e 

was a c c i d e n t a l and s t a r t e d i n the e n c l o s e d wooden t e l e v i s i o n 

c a b i n e t i n the c h i l d r e n ' s bedroom. Defense e x p e r t s t e s t i f i e d 

t h a t the S t a t e ' s e x p e r t s had based t h e i r a r s o n d e t e r m i n a t i o n 

on o u t d a t e d methods, t h a t the S t a t e i n v e s t i g a t i o n had numerous 

f l a w s , and t h a t the S t a t e ' s e x p e r t s e r r e d i n c o n c l u d i n g t h a t 

the f i r e o r i g i n a t e d near Noah's bed. I t was t h e i r o p i n i o n 

t h a t the f i r e was a c l o s e d - c a b i n e t f i r e because of the h i g h 

l e v e l of carbon monoxide i n Mason's b l o o d . 

S c o t t t e s t i f i e d i n her own defense and s a i d t h a t a t 

a p p r o x i m a t e l y 11:00 p.m. on August 15 she t u r n e d o f f her 

t e l e v i s i o n and went t o check on her sons. Noah was s t i l l up 

and she had him come t o bed w i t h h e r . At a p p r o x i m a t e l y 2:30 

a.m., she s a i d , she was awakened when Noah s l a p p e d her on the 

f a c e . She s m e l l e d smoke and t r i e d t o get t o Mason's bedroom 

but was unable t o do so because of the t h i c k smoke and i n t e n s e 

heat. S c o t t t e s t i f i e d t h a t she dropped Noah out of the window 
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i n her bedroom, jumped out h e r s e l f , and ran t o her next-door 

n e i g h b o r ' s house f o r h e l p . She s a i d t h a t she r e t u r n e d w i t h 

her n e i g h b o r and t r i e d t o get back i n t o the house: 

" I pushed the code i n , i t wouldn't -- and my 
hands were j e r k i n g , and I thought i t may be me t h a t 
my hands were j e r k i n g so bad t h a t I was h i t t i n g the 
wrong b u t t o n s . So I t o l d B r i a n [Copeland] the code, 
and B r i a n pushed i n the code and i t wouldn't open. 

(R. 3667.) She s a i d t h a t she t r i e d t o put i n the code s i x 

t i m e s . S c o t t a l s o t e s t i f i e d t h a t she gave Mason a teaspoon of 

cough medicine the e v e n i n g b e f o r e the f i r e because he was 

coughing. A good p o r t i o n of S c o t t ' s t e s t i m o n y was 

i n c o n s i s t e n t w i t h the t e s t i m o n y of numerous S t a t e w i t n e s s e s . 

S c o t t ' s f a t h e r , Donald Bray, t e s t i f i e d t h a t he d i d not 

ask S c o t t what she had done when he a r r i v e d a t the scene but 

t h a t he asked where h i s b a b i e s where. 

In r e b u t t a l , the S t a t e p r e s e n t e d the t e s t i m o n y of Jim 

Hananah w i t h the S t a t e F i r e M a r s h a l ' s O f f i c e . He t e s t i f i e d 

t h a t Jeremy S c o t t i n i t i a l l y c o o p e r a t e d w i t h p o l i c e and t o l d 

them t h a t S c o t t s a i d t o him a t Mason's g r a v e s i d e , "What do you 

t h i n k about h a v i n g another c h i l d now?" (R. 3863.) 

K e l l y B r a g w e l l t e s t i f i e d t h a t she was r e l a t e d t o S c o t t ' s 

husband by m a r r i a g e . She s a i d t h a t she r e t r i e v e d some j e w e l r y 
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out of S c o t t ' s home about one week a f t e r the f i r e . B r a g w e l l 

f u r t h e r t e s t i f i e d t h a t S c o t t t o l d her t h a t her " n i c e wedding 

r i n g " was not i n the house a t the time of the f i r e but was a t 

her mother's house. 

The j u r y chose not t o b e l i e v e S c o t t ' s account of the 

events of August 16, 2008, and c o n v i c t e d S c o t t of t h r e e counts 

of c a p i t a l murder. A s e p a r a t e s e n t e n c i n g h e a r i n g was h e l d . 

S c o t t p r e s e n t e d the t e s t i m o n y of more than 20 f a m i l y members, 

f r i e n d s , and c l e r g y members. The j u r y recommended, by a vot e 

of 7 t o 5, t h a t S c o t t be sentenced t o l i f e imprisonment 

w i t h o u t the p o s s i b i l i t y of p a r o l e . The c i r c u i t c o u r t h e l d a 

s e p a r a t e s e n t e n c i n g h e a r i n g , d e c l i n e d t o f o l l o w the j u r y ' s 

recommendation, and sentenced S c o t t t o death. The c o u r t found 

two a g g r a v a t i n g c i r c u m s t a n c e s : t h a t S c o t t murdered her son 

Mason f o r p e c u n i a r y g a i n and t h a t the murder was e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l as compared t o o t h e r c a p i t a l 

murders. The c i r c u i t c o u r t found one s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e -- t h a t S c o t t had no s i g n i f i c a n t h i s t o r y of p r i o r 

c r i m i n a l a c t i v i t y . The c o u r t a l s o found as n o n s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s : t h a t S c o t t was l o v e d , t h a t S c o t t ' s 

death would have an impact on her s u r v i v i n g son, t h a t S c o t t 
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had h e l p e d p e o p l e throughout her l i f e , and t h a t the j u r y had 

recommended a sentence of l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e . A f t e r w e i g h i n g a l l these 

c i r c u m s t a n c e s , the c i r c u i t c o u r t sentenced S c o t t t o death. 

T h i s a p p e a l , which i s a u t o m a t i c i n a case i n v o l v i n g the death 

p e n a l t y , f o l l o w e d . See § 13A-5-53, A l a . Code 1975. 

S t a n d a r d of Review 

Because S c o t t has been sentenced t o death, t h i s C ourt 

a p p l i e s the s t a n d a r d of r e v i e w s e t out i n Rule 45A, A l a . R. 

App. P., which s t a t e s : 

"In a l l cases i n which the death p e n a l t y has 
been imposed, the Court of C r i m i n a l Appeals s h a l l 
n o t i c e any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 
under r e v i e w , whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and take a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

In d i s c u s s i n g the scope of " p l a i n e r r o r , " the Alabama 

Supreme Court has s t a t e d : 

" ' " ' P l a i n e r r o r ' a r i s e s o n l y i f the e r r o r i s so 
obvious t h a t the f a i l u r e t o n o t i c e i t would 
s e r i o u s l y a f f e c t the f a i r n e s s or i n t e g r i t y of the 
j u d i c i a l p r o c e e d i n g s . " ' Ex p a r t e Womack, 435 So. 2d 
766, 769 ( A l a . 1983) ( q u o t i n g U n i t e d S t a t e s v.  
Chaney, 662 F.2d 1148, 1152 (5th C i r . 1981)). See 
a l s o Ex p a r t e W o o d a l l , 730 So. 2d 652 ( A l a . 1998). 
'"In o t h e r words, the p l a i n - e r r o r e x c e p t i o n t o the 
contemporaneous o b j e c t i o n r u l e i s t o be 'used 
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s p a r i n g l y , s o l e l y i n those c i r c u m s t a n c e s i n which a 
m i s c a r r i a g e of j u s t i c e would o t h e r w i s e r e s u l t . ' " ' 
Ex p a r t e Land, 678 So. 2d 224, 232 ( A l a . 1996) 
( q u o t i n g U n i t e d S t a t e s v. Young, 470 U.S. 1, 15, 105 
S.Ct. 1038, 84 L.Ed.2d 1 (1985) ( q u o t i n g i n t u r n 
U n i t e d S t a t e s v. Frady, 456 U.S. 152, 163 n. 14, 102 
S.Ct. 1584, 71 L.Ed.2d 816 ( 1 9 8 2 ) ) ) . 'To r i s e t o 
the l e v e l of p l a i n e r r o r , the c l a i m e d e r r o r must not 
o n l y s e r i o u s l y a f f e c t a defendant's " s u b s t a n t i a l 
r i g h t s , " but i t must a l s o have an u n f a i r p r e j u d i c i a l 
impact on the j u r y ' s d e l i b e r a t i o n s . ' Hyde v. S t a t e , 
778 So. 2d 199, 209 ( A l a . Crim. App. 1998), a f f ' d , 
778 So. 2d 237 ( A l a . 2000), c e r t . d e n i e d , 532 U.S. 
907, 121 S.Ct. 1233, 149 L.Ed.2d 142 (2001). T h i s 
C ourt may take a p p r o p r i a t e a c t i o n when the e r r o r 
'has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t s of the a p p e l l a n t . ' Rule 45A, 
A l a . R. App. P. '[A] f a i l u r e t o o b j e c t a t t r i a l , 
w h i l e not p r e c l u d i n g our r e v i e w , w i l l weigh a g a i n s t 
any c l a i m of p r e j u d i c e . ' Ex p a r t e Woodall, 730 So. 
2d a t 657 ( c i t i n g K u e n z e l v. S t a t e , 577 So. 2d 474 
( A l a . Crim. App. 1990), a f f ' d , 577 So.2d 531 ( A l a . 

1 9 9 1 ) ) . " 

Ex p a r t e B r y a n t , 951 So. 2d 724, 727 ( A l a . 2002) . "The 

s t a n d a r d of r e v i e w i n r e v i e w i n g a c l a i m under the p l a i n - e r r o r 

d o c t r i n e i s s t r i c t e r than the s t a n d a r d used i n r e v i e w i n g an 

i s s u e t h a t was p r o p e r l y r a i s e d i n the t r i a l c o u r t or on 

a p p e a l . " H a l l v. S t a t e , 820 So. 2d 113, 121 ( A l a . Crim. App. 

1999). 

With th e s e p r i n c i p l e s i n mind, we r e v i e w the i s s u e s 

r a i s e d by S c o t t i n her b r i e f t o t h i s C o u r t . 
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I. 

S c o t t argues t h a t the c i r c u i t c o u r t e r r e d i n d e n y ing her 

motion f o r a change of venue because, she says, the community 

was so s a t u r a t e d w i t h p r e j u d i c i a l p r e t r i a l p u b l i c i t y t h a t she 

was p r e v e n t e d from o b t a i n i n g a f a i r and i m p a r t i a l t r i a l . 

The r e c o r d shows t h a t i n March 2009 S c o t t moved f o r a 

change of venue and argued the f o l l o w i n g : 

" A l l the major newspapers i n the area of 
F r a n k l i n County, L a u d e r d a l e County, Limestone 
County, Madison County, Alabama, and o t h e r 
s u r r o u n d i n g c o u n t i e s have p u b l i s h e d and c i r c u l a t e d 
newspaper a r t i c l e s d e s c r i b i n g the a c t s w i t h which 
[ S c o t t ] i s charged, and these papers i n c l u d e d 
s i g n i f i c a n t p o r t i o n s of documentary and h e a r s a y 
e v i d e n c e r e l a t i v e t o [ S c o t t ] , the a d m i s s i b i l i t y of 
which has not been c o n s i d e r e d by t h i s Honorable 
C o u r t . T h i s i n f o r m a t i o n has s e v e r e l y p r e j u d i c e d 
d efendant." 

(C. 258.) In A p r i l 2009, S c o t t f i l e d a second motion f o r a 

change of venue and s u b m i t t e d the r e s u l t s of a t e l e p h o n e 

s u r v e y of F r a n k l i n County t h a t had been conducted w i t h i n the 

p r e c e d i n g t h r e e months. The s u r v e y showed t h a t 80% of the 

p e o p l e p o l l e d had h e a r d about the case and t h a t 64% thought 

t h a t S c o t t s h o u l d be p u n i s h e d . A f t e r a h e a r i n g , the c i r c u i t 

c o u r t d e n i e d the motion f o r a change of venue. The c o u r t 

n o ted t h a t i t t y p i c a l l y c a l l e d 200 j u r o r s f o r s e r v i c e , t h a t 
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the c l e r k had summoned 500 j u r o r s f o r s e r v i c e i n t h i s case, 

and t h a t i f s u f f i c i e n t j u r o r s were not l e f t a f t e r s t r i k e s f o r 

cause i t would e n t e r t a i n a renewed motion f o r a change of 

venue. (C. 358.) 

D u r i n g v o i r d i r e , a f t e r S c o t t r e a d the j u r o r 

q u e s t i o n n a i r e s , S c o t t renewed her motion f o r a change of 

venue. The c i r c u i t c o u r t d e n i e d the motion and i n d i c a t e d t h a t 

i t would see what happened d u r i n g the v o i r d i r e e x a m i n a t i o n . 

(C. 408.) I t does not appear t h a t S c o t t renewed t h i s motion 

a f t e r v o i r d i r e e x a m i n a t i o n . 

" I n c o n n e c t i o n w i t h p r e t r i a l p u b l i c i t y , t h e r e 
are two s i t u a t i o n s which mandate a change of venue: 
1) when the accused has demonstrated ' a c t u a l 
p r e j u d i c e ' a g a i n s t him on the p a r t of the j u r o r s ; 2) 
when t h e r e i s 'presumed p r e j u d i c e ' r e s u l t i n g from 
community s a t u r a t i o n w i t h such p r e j u d i c i a l p r e t r i a l 
p u b l i c i t y t h a t no i m p a r t i a l j u r y can be s e l e c t e d . 
Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 
L.Ed.2d 600 (1966); Rideau [v. L o u i s i a n a , 373 U.S. 
723, 83 S.Ct. 1417, 10 L.Ed.2d 663 (1963)]; E s t e s v.  
Texas, 381 U.S. 532, 85 S.Ct. 1628, 14 L.Ed.2d 543 
(1965); Ex p a r t e Grayson, 479 So. 2d 76, 80 ( A l a . ) , 
c e r t . d e n i e d , 474 U.S. 865, 106 S.Ct. 189, 88 
L.Ed.2d 157 (1985); Coleman v. Zant, 708 F.2d 541 
(11th C i r . 1983). 

"The ' a c t u a l p r e j u d i c e ' s t a n d a r d i s d e f i n e d as 
f o l l o w s : 

"'To f i n d the e x i s t e n c e of a c t u a l 
p r e j u d i c e , two b a s i c p r e r e q u i s i t e s must be 
s a t i s f i e d . F i r s t , i t must be shown t h a t one 
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or more j u r o r s who d e c i d e d the case 
e n t e r t a i n e d an o p i n i o n , b e f o r e h e a r i n g the 
evid e n c e adduced a t t r i a l , t h a t the 
defendant was g u i l t y . I r v i n v. Dowd, 366 
U.S. [717,] 727, 81 S.Ct. [1639,] 1645, [6 
L.Ed.2d 751, 758-59 (1961)]. Second, these 
j u r o r s , i t must be determined, c o u l d not 
have l a i d a s i d e these preformed o p i n i o n s 
and "render[ed] a v e r d i c t based on the 
evid e n c e p r e s e n t e d i n c o u r t . " I r v i n v.  
Dowd, 366 U.S. a t 723, 81 S.Ct. a t 1643 [6 
L.Ed.2d a t 756].' 

"Coleman v. Zant, 708 F.2d a t 544. 

"... [The defendant] r e l i e s on the 'presumed 
p r e j u d i c e ' s t a n d a r d announced i n Rideau, and a p p l i e d 
by the U n i t e d S t a t e s Supreme Court i n E s t e s and 
Sheppard. T h i s s t a n d a r d was d e f i n e d by the E l e v e n t h 
F e d e r a l C i r c u i t C ourt of Appeals i n Coleman v. Kemp, 
778 F.2d 1487 (11th C i r . 1985), c e r t . d e n i e d , 476 
U.S. 1164, 106 S.Ct. 2289, 90 L.Ed.2d 730 (1986). 
The c o u r t s t a t e d : ' P r e j u d i c e i s presumed from 
p r e t r i a l p u b l i c i t y when p r e t r i a l p u b l i c i t y i s 
s u f f i c i e n t l y p r e j u d i c i a l and i n f l a m m a t o r y and the 
p r e j u d i c i a l p r e t r i a l p u b l i c i t y s a t u r a t e d the 
community where the t r i a l s were h e l d . ' 778 F.2d a t 
1490 (emphasis added). See a l s o H o l l a d a y v. S t a t e , 
549 So. 2d 122, 125 ( A l a . Cr. App. 1988), a f f i r m e d , 
549 So. 2d 135 ( A l a . ) , c e r t . d e n i e d , 493 U.S. 1012, 
110 S.Ct. 575, 107 L.Ed.2d 569 (1989). 

"In d e t e r m i n i n g whether the 'presumed p r e j u d i c e ' 
s t a n d a r d e x i s t s the t r i a l c o u r t s h o u l d l o o k a t 'the 
t o t a l i t y of the s u r r o u n d i n g f a c t s . ' P a t t o n v.  
Yount, 467 U.S. 1025, 104 S.Ct. 2885, 81 L.Ed.2d 847 
(1984); Murphy v. F l o r i d a , 421 U.S. 794, 95 S.Ct. 
2031, 44 L.Ed.2d 589 (1975); I r v i n v. Dowd, 366 U.S. 
717, 81 S.Ct. 1639, 6 L.Ed.2d 751 (1961). The 
presum p t i v e p r e j u d i c e s t a n d a r d i s ' r a r e l y ' 
a p p l i c a b l e , and i s r e s e r v e d f o r o n l y 'extreme 
s i t u a t i o n s . ' Coleman v. Kemp, 778 F.2d a t 1537. 
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'In f a c t , our r e s e a r c h has uncovered o n l y a v e r y few 
... cases i n which r e l i e f was g r a n t e d on the b a s i s 
of presumed p r e j u d i c e . ' Coleman v. Kemp, 778 F.2d a t 
1490. " 

Hunt v. S t a t e , 642 So. 2d 999, 1042-44 ( A l a . Crim. App. 1993) . 

"The burden of showing a c t u a l p r e j u d i c e or community 
s a t u r a t i o n w i t h p r e j u d i c i a l p u b l i c i t y l i e s w i t h the 
a p p e l l a n t . Sheppard v. Maxwell , 384 U.S. 333 
(1966). In a d d i t i o n , the a p p r o p r i a t e method t o 
e s t a b l i s h the e x i s t e n c e of adverse p u b l i c i t y or 
a c t u a l p r e j u d i c e i s through v o i r d i r e e x a m i n a t i o n of 
p o t e n t i a l j u r o r s . Anderson v. S t a t e , 362 So. 2d 
1296 ( A l a . Cr. App. 1978); Ex p a r t e Grayson, 479 So. 
2d 76 ( A l a . ) , c e r t . d e n i e d , 474 U.S. 865 (1985)." 

Hart v. S t a t e , 612 So. 2d 520, 527 ( A l a . Crim. App. 1992). 

"[T]he d e t e r m i n a t i o n of whether or not t o g r a n t a 
motion f o r change of venue i s g e n e r a l l y l e f t t o the 
sound d i s c r e t i o n of the t r i a l judge because he has 
the b e s t o p p o r t u n i t y t o ass e s s any p r e j u d i c i a l 
p u b l i c i t y a g a i n s t the defendant and any p r e j u d i c i a l 
f e e l i n g a g a i n s t the defendant i n the community which 
would make i t d i f f i c u l t f o r the defendant t o r e c e i v e 
a f a i r and i m p a r t i a l t r i a l . " 

N e l s o n v. S t a t e , 440 So. 2d 1130, 1132 ( A l a . Crim. App. 1983) . 

Our e x a m i n a t i o n of the j u r o r q u e s t i o n n a i r e s shows t h a t of 

the 82 j u r o r s who completed q u e s t i o n n a i r e s , 56 of those j u r o r s 

i n d i c a t e d t h a t S c o t t was not g u i l t y , 12 i n d i c a t e d t h a t S c o t t 

was g u i l t y , 11 had no o p i n i o n , 2 l e f t the q u e s t i o n b l a n k , and 
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1 j u r o r answered "n/y." 1 A l l 82 j u r o r s i n d i c a t e d t h a t they 

had not been exposed t o a n y t h i n g about the case t h a t would 

make i t d i f f i c u l t f o r them t o s i t on the j u r y . S i x t e e n j u r o r s 

were q u e s t i o n e d c o n c e r n i n g t h e i r responses on the 

q u e s t i o n n a i r e t o the q u e s t i o n s c o n c e r n i n g S c o t t ' s g u i l t . One 

of these j u r o r s was s t r u c k f o r cause. Those j u r o r s who 

i n d i c a t e d t h a t they thought S c o t t was g u i l t y s a i d d u r i n g v o i r 

d i r e e x a m i n a t i o n t h a t they e i t h e r d i d not u n d e r s t a n d the 

q u e s t i o n or the c o u r t system and t h a t t h e y c o u l d f o l l o w the 

c o u r t ' s i n s t r u c t i o n s . 

The r e c o r d c l e a r l y shows t h a t the v e n i r e was not b i a s e d 

based on any p r e t r i a l p u b l i c i t y . A c c o r d i n g l y , the c i r c u i t 

c o u r t d i d not abuse i t s d i s c r e t i o n i n d e n y ing S c o t t ' s motions 

f o r a change of venue. See Hunt, sup r a . 

I I . 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n f a i l i n g 

t o remove f o r cause f i v e veniremembers who, she says, had 

r e l a t i o n s h i p s or b e l i e f s t h a t i m p a i r e d t h e i r a b i l i t y t o be 

1 P u r s u a n t t o Rule 18.2(b), A l a . R. Crim. P., we r e q u e s t e d 
t h a t the c i r c u i t c l e r k f o r w a r d the j u r o r q u e s t i o n n a i r e s t o 
t h i s C o u r t . 
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i m p a r t i a l and f o r c e d her t o use her peremptory c h a l l e n g e s t o 

remove these j u r o r s . 

"To j u s t i f y a c h a l l e n g e f o r cause, t h e r e must be 
a p r o p e r s t a t u t o r y ground or '"some ma t t e r which 
i m p o r t s a b s o l u t e b i a s or f a v o r , and l e a v e s n o t h i n g 
t o the d i s c r e t i o n of the t r i a l c o u r t . " ' C l a r k v.  
S t a t e , 621 So. 2d 309, 321 ( A l a . Cr. App. 1992) 
( q u o t i n g N e t t l e s v. S t a t e , 435 So. 2d 146, 149 ( A l a . 
Cr. App. 1983)). T h i s Court has h e l d t h a t 'once a 
j u r o r i n d i c a t e s i n i t i a l l y t h a t he or she i s b i a s e d 
or p r e j u d i c e d or has deep-seated i m p r e s s i o n s ' about 
a case, the j u r o r s h o u l d be removed f o r cause. Knop  
v. McCain, 561 So. 2d 229, 234 ( A l a . 1989) . The 
t e s t t o be a p p l i e d i n d e t e r m i n i n g whether a j u r o r 
s h o u l d be removed f o r cause i s whether the j u r o r can 
e l i m i n a t e the i n f l u e n c e of h i s p r e v i o u s f e e l i n g s and 
r ender a v e r d i c t a c c o r d i n g t o the e v i d e n c e and the 
law. Ex p a r t e T a y l o r , 666 So. 2d 73, 82 ( A l a . 
1995). A j u r o r 'need not be excused merely because 
[the j u r o r ] knows something of the case t o be t r i e d 
or because [the j u r o r ] has formed some o p i n i o n s 
r e g a r d i n g i t . ' K i n d e r v. S t a t e , 515 So. 2d 55, 61 
( A l a . Cr. App. 1986). Even i n cases where a 
p o t e n t i a l j u r o r has e x p r e s s e d some p r e c o n c e i v e d 
o p i n i o n as t o the g u i l t of the accused, the j u r o r i s 
s u f f i c i e n t l y i m p a r t i a l i f he or she can s e t a s i d e 
t h a t o p i n i o n and render a v e r d i c t based upon the 
e v i d e n c e i n the case. K i n d e r , a t 60-61. In o r d e r t o 
j u s t i f y d i s q u a l i f i c a t i o n , a j u r o r '"must have more 
than a b i a s , or f i x e d o p i n i o n , as t o the g u i l t or 
innocence of the accused"'; ' " [ s ] u c h o p i n i o n must be 
so f i x e d ... t h a t i t would b i a s the v e r d i c t a j u r o r 
would be r e q u i r e d t o r e n d e r . " ' Oryang v. S t a t e , 642 
So. 2d 979, 987 ( A l a . Cr. App. 1993) ( q u o t i n g 
S i e b e r t v. S t a t e , 562 So. 2d 586, 595 ( A l a . Cr. App. 
1 9 8 9 ) ) . " 

Ex p a r t e D a v i s , 718 So. 2d 1166, 1171-72 ( A l a . 1998). 
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"A t r i a l judge i s i n a d e c i d e d l y b e t t e r p o s i t i o n 
than an a p p e l l a t e c o u r t t o a s s e s s the c r e d i b i l i t y of 
the j u r o r s d u r i n g v o i r d i r e q u e s t i o n i n g . See F o r d  
v. S t a t e , 628 So. 2d 1068 ( A l a . Crim. App. 1993). 
For t h a t r eason, we g i v e g r e a t d e f e r e n c e t o a t r i a l 
judge's r u l i n g on c h a l l e n g e s f o r cause. Baker v.  
S t a t e , 906 So. 2d 210 ( A l a . Crim. App. 2001)." 

Turner v. S t a t e , 924 So. 2d 737, 754 ( A l a . Crim. App. 2002). 

S e c t i o n 12-16-150(7), A l a . Code 1975, s t a t e s t h a t a j u r o r 

s h o u l d be removed f o r cause i f "he has a f i x e d o p i n i o n as t o 

the g u i l t or innocence of the defendant which would b i a s h i s 

v e r d i c t . " 

A. 

S c o t t f i r s t argues t h a t the c i r c u i t c o u r t e r r e d i n 

denying her motion t o remove j u r o r K.B. f o r cause because, she 

argues, K.B. i s the s i s t e r of R u s s e l l v i l l e F i r e Cpt. Steve 

Thornton who was a c r i t i c a l s t a t e w i t n e s s : he t e s t i f i e d , i n 

depth, c o n c e r n i n g the i n v e s t i g a t i o n s i n t o the 2006 and the 

2008 f i r e s a t the S c o t t s ' houses and was the ev i d e n c e 

c u s t o d i a n . S c o t t r e l i e s on Ex p a r t e Tucker, 454 So. 2d 552 

( A l a . 1984), and Simpson v. S t a t e , 666 So. 2d 100 ( A l a . Crim. 

App. 1995), t o support her argument. 

The r e c o r d shows t h a t a f t e r v o i r d i r e of K.B., defense 

c o u n s e l made the f o l l o w i n g motion: 
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" [ A ] l t h o u g h [K.B.] c o n t i n u o u s l y s a i d t h a t the f a c t 
t h a t her b r o t h e r i s a w i t n e s s i n t h i s t r i a l t h a t 
t h a t would not a f f e c t her a b i l i t y t o be f a i r , i t ' s 
our p o s i t i o n and caselaw s u p p o r t s our p o s i t i o n t h a t 
the j u r o r s themselves are sometimes i l l - p o s t u r e d t o 
make a d e t e r m i n a t i o n as t o whether or not t h e y can 
be f a i r . 

"And because of t h a t f a m i l i a l r e l a t i o n s h i p w i t h 
a b r o t h e r t h a t ' s a c t u a l l y one of the key w i t n e s s e s 
i n the p r o s e c u t i o n of t h i s case, we f e e l t h i s i s one 
of those s i t u a t i o n s where her c h a l l e n g e f o r cause i s 
w a r r a n t e d i n s p i t e of her answers. And i t ' s because 
of the f a m i l i a l a s s o c i a t i o n and the f a c t t h a t her 
own b r o t h e r i s one of the key w i t n e s s e s i n the case. 

"Even though she says she can be f a i r , I t h i n k 
t h a t reason suggests o t h e r w i s e . " 

(R. 860-61.) The c i r c u i t c o u r t d e n i e d the motion based on 

K.B.'s answers t o v o i r d i r e q u e s t i o n s . (R. 861.) 

The Alabama Supreme Court i n Ex p a r t e Tucker, r e v e r s i n g 

Tucker's c o n v i c t i o n on an u n r e l a t e d c l a i m , s t a t e d : 

"[W]e note t h a t d u r i n g the q u a l i f i c a t i o n of the 
v e n i r e , i t was d i s c o v e r e d t h a t a p o t e n t i a l 
venireman, J e r r y Bradshaw, was the b r o t h e r of a 
w i t n e s s f o r the S t a t e . Counsel f o r p e t i t i o n e r 
c h a l l e n g e d the venireman f o r cause, s t a t i n g , 'He i s 
the b r o t h e r of perhaps the most m a t e r i a l w i t n e s s i n 
the e n t i r e case.' The t r i a l judge d e n i e d the 
c h a l l e n g e . To do so was r e v e r s i b l e e r r o r . Nobis v.  
S t a t e , 401 So. 2d 191 ( A l a . Crim. App.), c e r t . 
d e n i e d , 401 So. 2d 204 ( A l a . 1981)." 

454 So. 2d a t 553. 

30 



CR-08-1747 

In Simpson v. S t a t e , 666 So. 2d 100 ( A l a . Crim. App. 

1995), t h i s C ourt r e l i e d on the Supreme C o u r t ' s d e c i s i o n i n 

Tucker and r e v e r s e d Simpson's murder c o n v i c t i o n a f t e r the 

c i r c u i t c o u r t f a i l e d t o e x c l u d e a j u r o r f o r cause whose son-

i n - l a w was the c h i e f i n v e s t i g a t o r on Simpson's murder case. 

Based on the Supreme C o u r t ' s d e c i s i o n i n Tucker and t h i s 

C o u r t ' s d e c i s i o n i n Simpson, we must h o l d t h a t the c i r c u i t 

c o u r t e r r e d i n r e f u s i n g t o remove j u r o r K.B. f o r cause based 

on her r e l a t i o n s h i p t o a c r i t i c a l s t a t e w i t n e s s . However, the 

i n q u i r y does not end t h e r e . S c o t t was f o r c e d t o use one of 

her peremptory s t r i k e s t o remove K.B. As the Alabama Supreme 

Court s t a t e d i n Bethea v. S p r i n g h i l l Memorial H o s p i t a l , 833 

So. 2d 1 ( A l a . 2002): 

"The a p p l i c a t i o n of a ' h a r m l e s s - e r r o r ' a n a l y s i s 
t o a t r i a l c o u r t ' s r e f u s a l t o s t r i k e a j u r o r f o r 
cause i s not new t o t h i s C o u r t ; i n f a c t , such an 
a n a l y s i s was adopted as e a r l y as 1909: 

"'The a p p e l l a n t was c o n v i c t e d of the 
crime of murder i n the second degree. While 
i t was e r r o r t o r e f u s e t o a l l o w the 
defendant t o c h a l l e n g e the j u r o r C.S. 
Rhodes f o r cause, because of h i s h a v i n g 
been on the j u r y which had t r i e d a n other 
p e r s o n j o i n t l y i n d i c t e d w i t h the defendant, 
y e t i t was e r r o r w i t h o u t i n j u r y , as the 
r e c o r d shows t h a t the defendant c h a l l e n g e d 
s a i d j u r o r p e r e m p t o r i l y , and t h a t , when the 
j u r y was formed the defendant had not 
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exhausted h i s r i g h t t o peremptory 
c h a l l e n g e s . ' 

"Turner v. S t a t e , 160 A l a . 55, 57, 49 So. 304, 305 
(1909). However, i n Swain v. Alabama, 380 U.S. 202, 
219, 85 S.Ct. 824, 13 L.Ed.2d 759 (1965), o v e r r u l e d 
on o t h e r grounds, Batson v. Kentucky, 476 U.S. 79, 
106 S.Ct. 1712, 90 L.Ed.2d 69 (1986), the U n i t e d 
S t a t e s Supreme Court s t a t e d , i n d i c t a , t h a t ' [ t ] h e 
d e n i a l or impairment of the r i g h t i s r e v e r s i b l e 
e r r o r w i t h o u t a showing of p r e j u d i c e . ' (Emphasis 
added [ i n Bethea].) Some d e c i s i o n s of t h i s C ourt as 
w e l l as of the Alabama Court of C r i m i n a l A p p eals 
r e f l e c t an a d o p t i o n of t h i s r e a s o n i n g . See Dixon v.  
Hardey, 591 So. 2d 3 ( A l a . 1991); Knop v. McCain, 
561 So. 2d 229 ( A l a . 1989); Ex p a r t e R u t l e d g e , 523 
So. 2d 1118 ( A l a . 1988); Ex p a r t e Beam, 512 So. 2d 
723 ( A l a . 1987); U p t a i n v. S t a t e , 534 So. 2d 686, 
688 ( A l a . Crim. App. 1988) ( q u o t i n g Swain and c i t i n g 
Beam and R u t l e d g e ) ; Mason v. S t a t e 536 So. 2d 127, 
129 ( A l a . Crim. App. 1988) ( q u o t i n g U p t a i n ) . 

"... [ T ] h i s Court has r e t u r n e d t o the 
' h a r m l e s s - e r r o r ' a n a l y s i s a r t i c u l a t e d i n the Ross v.  
Oklahoma, 487 U.S. 81, 108 S.Ct. 2273, 101 L.Ed.2d 
80 (1988), and [ U n i t e d S t a t e s v.] M a r t i n e z - S a l a z a r , 
528 U.S. 304, 120 S.Ct. 774, 145 L.Ed.2d 792 (2000), 
d e c i s i o n s . Because a defendant has no r i g h t t o a 
p e r f e c t j u r y or a j u r y of h i s or her c h o i c e , but 
r a t h e r o n l y t o an ' i m p a r t i a l ' j u r y , see A l a . Const. 
1901 § 6, we f i n d the h a r m l e s s - e r r o r a n a l y s i s t o be 
the p r o p e r method of a s s u r i n g the r e c o g n i t i o n of 
t h a t r i g h t . 

" I n t h i s i n s t a n c e , even i f the Betheas c o u l d 
demonstrate t h a t the t r i a l c o u r t e r r e d i n not 
g r a n t i n g t h e i r r e q u e s t t h a t L.A.C. be removed from 
the v e n i r e f o r cause (an i s s u e we do not r e a c h ) , 
t h e y would need t o show t h a t i t s r u l i n g somehow 
i n j u r e d them by l e a v i n g them w i t h a 
l e s s - t h a n - i m p a r t i a l j u r y . The Betheas do not 
p r o f f e r any e v i d e n c e i n d i c a t i n g t h a t the j u r y t h a t 

32 



CR-08-1747 

was e v e n t u a l l y impaneled t o hear t h i s a c t i o n was 
b i a s e d or p a r t i a l . T h e r e f o r e , the Betheas are not 
e n t i t l e d t o a new t r i a l on t h i s b a s i s . " 

833 So. 2d a t 6-7. 

L a t e r , i n G e n e r a l Motors Corps. v. J e r n i g a n , 883 So. 2d 

646 ( A l a . 2003), the Supreme Court r e v i s i t e d i t s h o l d i n g i n 

Bethea and found r e v e r s i b l e e r r o r i n the t r i a l c o u r t ' s f a i l u r e 

t o remove f i v e p r o s p e c t i v e j u r o r s f o r cause. The Court 

s t a t e d : 

"Because Ross [v. Oklahoma, 487 U.S. 81 (1988)], 
[ U n i t e d S t a t e s v.] M a r t i n e z - S a l a z a r , [528 U.S. 304 
(2000),] Bethea [v. S p r i n g h i l l Memorial H o s p i t a l , 
833 So. 2d 1 ( A l a . 2002),] and Turner [v. S t a t e , 160 
A l a . 55, 49 So. 304 (1909)] a l l i n v o l v e d o n l y one 
j u r o r , those cases can be d i s t i n g u i s h e d . GM was 
f o r c e d t o use 5 of i t s 19 peremptory c h a l l e n g e s , 
over 25%, t o e l i m i n a t e p o t e n t i a l j u r o r s who s h o u l d 
have been s t r u c k by the t r i a l c o u r t p u r s u a n t t o GM's 
c h a l l e n g e s f o r cause. The j u r y t h a t was s e a t e d 
c o n s i s t e d of j u r o r s who had been c l i e n t s of one o f 
the law f i r m s r e p r e s e n t i n g J e r n i g a n , who knew 
J e r n i g a n and/or h i s w i t n e s s e s , and who had e i t h e r 
been i n j u r e d themselves i n automobile a c c i d e n t s or 
who had r e l a t i v e s who had been i n j u r e d , two of whom 
had f i l e d l a w s u i t s as a r e s u l t . Presumably, such 
j u r o r s would have been s t r u c k by GM through the 
e x e r c i s e of i t s peremptory c h a l l e n g e s had the f u l l 
a r s e n a l of such c h a l l e n g e s been a v a i l a b l e a g a i n s t 
j u r o r s who remained a f t e r c o r r e c t r u l i n g s on the 
c h a l l e n g e s f o r cause. The f a c t t h a t GM l e f t one of 
Myron Penn's r e l a t i v e s on the j u r y , a l b e i t as an 
a l t e r n a t e , demonstrates t h a t i t c o u l d not e x e r c i s e 
enough peremptory c h a l l e n g e s t o remove a l l of the 
veniremembers i t had c h a l l e n g e d f o r cause. 
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"Based upon the unique f a c t s and c i r c u m s t a n c e s 
here p r e s e n t e d , the t r i a l c o u r t , by denying f i v e of 
GM's c h a l l e n g e s f o r cause t h a t s h o u l d have been 
g r a n t e d , s u b s t a n t i a l l y i m p a i r e d GM's r i g h t t o the 
use of i t s peremptory c h a l l e n g e s i n s e l e c t i n g a 
j u r y . In t h i s case, u n l i k e Bethea, the j u r o r s who 
u l t i m a t e l y were s e l e c t e d f e l l i n the c a t e g o r y of 
j u r o r s who would l i k e l y have been the s u b j e c t of 
peremptory c h a l l e n g e s had such c h a l l e n g e s been 
a v a i l a b l e . T h e r e f o r e , we conclude t h a t the m u l t i p l e 
e r r o r s on the p a r t of the t r i a l c o u r t i n i m p r o p e r l y 
denying GM's c h a l l e n g e s f o r cause were not h a r m l e s s , 
whether or not i t c o u l d have been shown t h a t the 
j u r y u l t i m a t e l y s e a t e d was u n b i a s e d and i m p a r t i a l . 

"The t r i a l c o u r t e r r e d i n denying GM's 
c h a l l e n g e s f o r cause as t o the f i v e veniremembers 
r e l a t e d t o a t t o r n e y s i n t h i s c a s e ." 

883 So. 2d a t 672-73. See a l s o Ex p a r t e C o l b y , 41 So. 3d 1 

( A l a . 2009) ( f i n d i n g r e v e r s i b l e e r r o r i n c o u r t ' s f a i l u r e t o 

remove t h r e e p r o s p e c t i v e j u r o r s f o r c a u s e ) . 

Because we h o l d t h a t t h e r e was no e r r o r i n r e g a r d t o the 

r e m a i n i n g c h a l l e n g e d j u r o r s , we h o l d t h a t any e r r o r i n f a i l i n g 

t o g r a n t S c o t t ' s c h a l l e n g e f o r cause of j u r o r K.B. was 

h a r m l e s s . See Bethea, s u p r a . 

B. 

S c o t t argues t h a t the c i r c u i t c o u r t e r r e d i n denying her 

motion t o remove j u r o r L.H. f o r cause because, she says, L.H. 

s a i d d u r i n g v o i r d i r e t h a t she had d i s c u s s e d the case w i t h her 
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husband, t h a t she knew S c o t t ' s f a m i l y , and t h a t she was a 

" t e n d e r h e a r t e d " p e r s o n . 

The f o l l o w i n g o c c u r r e d d u r i n g the v o i r d i r e of j u r o r 

L.H.: 

"[Defense c o u n s e l ] : And are you t e l l i n g us t h a t you 
don't t h i n k you would be a b l e t o s i t and hear t h i s 
case? 

" [ L . H . ] : P r o b a b l y not. 

"[Defense c o u n s e l ] : Okay. 

" [ L . H . ] : I mean, w i t h o u t c r y i n g and c a r r y i n g on. I 
mean, t h a t ' s j u s t the t r u t h . 

"[Defense c o u n s e l ] : W e l l , t h a t ' s what we want t o 
hear. 

" [ L . H . ] : Because I'm j u s t r e a l t e n d e r h e a r t e d . 

"[Defense c o u n s e l ] : But the q u e s t i o n would be -- and 
I u n d e r s t a n d you s a i d i t may be e m o t i o n a l , but can 
you f o l l o w the i n s t r u c t i o n s , f o l l o w the law or would 
i t be i m p o s s i b l e t o do t h a t because of your 
emotions? 

" [ L . H . ] : No, I c o u l d . But I haven't s l e p t the l a s t 
two n i g h t s w o r r y i n g about i t . I woke up a t 2:00 and 
2:30, and I was j u s t -- i t ' s j u s t too c l o s e t o k i d s . 

"The C o u r t : A l l r i g h t . I i n t e r r u p t e d you. D i d you 
have a n y t h i n g ? 

"[Defense c o u n s e l ] : I don't have a n y t h i n g e l s e , Your 
Honor. 

"The Co u r t : Okay. [ P r o s e c u t o r ] , a n y t h i n g ? 
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" [ P r o s e c u t o r ] : As the judge s a i d , you c o u l d f o l l o w 
the law --

" [ L . H . ] : Oh, yes. 

" [ P r o s e c u t o r ] : -- and a p p l y the law t o the f a c t s as 
you see them? 

" [ L . H . ] : R i g h t . R i g h t . " 

(R. 794-96.) S c o t t moved t h a t j u r o r L.H. be removed f o r 

cause, and the f o l l o w i n g o c c u r r e d : 

"The C o u r t : That would be d e n i e d . I t h i n k she s a i d 
she c o u l d f o l l o w the law. She doesn't want t o 
s e r v e , but I don't t h i n k t h a t ' s a l e g a l l y 
j u s t i f i a b l e excuse t o l e t her out of s e r v i c e . 

"[Defense c o u n s e l ] : Judge, she's one of the t e a c h e r s 
t h a t commented y e s t e r d a y t h a t a l l t e a c h e r s s h o u l d be 
e x c l u d e d from the j u r y because of t h e i r c l o s e work 
w i t h c h i l d r e n and the f a c t t h a t a c h i l d i s i n v o l v e d 
i n t h i s case. 

"The C o u r t : Yes, I do remember t h a t , but she s a i d 
t h a t she, p e r s o n a l l y , c o u l d f o l l o w the judge's 
i n s t r u c t i o n s . So t h a t would be d e n i e d . " 

(R. 862.) 

"Because the q u a l i f i c a t i o n of a j u r o r i s a matter w i t h i n 

the d i s c r e t i o n of the t r i a l judge, on appea l t h i s C ourt w i l l 

l o o k t o the q u e s t i o n s asked and the answers g i v e n o n l y t o see 

i f the t r i a l c o u r t ' s d i s c r e t i o n was p r o p e r l y e x e r c i s e d . " Ex  

p a r t e Cochran, 500 So. 2d 1179, 1183 ( A l a . 1985). "'[T]he 

mere f a c t t h a t a p r o s p e c t i v e j u r o r i s p e r s o n a l l y a c q u a i n t e d 
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w i t h the v i c t i m [or h i s f a m i l y ] does not a u t o m a t i c a l l y 

d i s q u a l i f y a p e r s o n from s i t t i n g on a c r i m i n a l j u r y . ' " 

M o r r i s o n v. S t a t e , 601 So. 2d 165, 168 ( A l a . Crim. App. 1992), 

q u o t i n g Brownless v. S t a t e , 545 So. 2d 151, 164 ( A l a . Crim. 

App. 1988). 

"The t e s t f o r d e t e r m i n i n g whether a s t r i k e r i s e s 
t o the l e v e l of a c h a l l e n g e f o r cause i s 'whether a 
j u r o r can s e t a s i d e t h e i r o p i n i o n s and t r y the case 
f a i r l y and i m p a r t i a l l y , a c c o r d i n g t o the law and the 
e v i d e n c e . ' M a r s h a l l v. S t a t e , 598 So. 2d 14, 16 
( A l a . Cr. App. 1991). 'Broad d i s c r e t i o n i s v e s t e d 
w i t h the t r i a l c o u r t i n d e t e r m i n i n g whether or not 
t o s u s t a i n c h a l l e n g e s f o r cause.' Ex p a r t e N e t t l e s , 
435 So. 2d 151, 153 ( A l a . 1983) . 'The d e c i s i o n of 
the t r i a l c o u r t "on such q u e s t i o n s i s e n t i t l e d t o 
g r e a t weight and w i l l not be i n t e r f e r e d w i t h u n l e s s 
c l e a r l y e r r o n e o u s , e q u i v a l e n t t o an abuse of 
d i s c r e t i o n . " ' N e t t l e s , 435 So. 2d a t 153." 

Dunning v. S t a t e , 659 So. 2d 995, 997 ( A l a . Crim. App. 1994) . 

C l e a r l y , j u r o r L.H. i n d i c a t e d t h a t she was i m p a r t i a l , 

t h a t she c o u l d f o l l o w the law, and t h a t she c o u l d a p p l y the 

law t o the f a c t s of the case. The c i r c u i t c o u r t committed no 

e r r o r i n d enying S c o t t ' s motion t o remove j u r o r L.H. f o r 

cause. See Dunning. 

C. 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n d enying 

her motion t o remove j u r o r A.K. f o r cause because A.K.'s 
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daughter worked a t the h a i r s a l o n used by the S c o t t f a m i l y , 

because A.K. has a s p e c i a l - n e e d s g r a n d c h i l d t h a t would make i t 

d i f f i c u l t f o r her t o s e r v e on the j u r y , and because A.K. had 

t a l k e d t o her daughter about the case. 

The r e c o r d shows t h a t j u r o r A.K. i n d i c a t e d d u r i n g v o i r 

d i r e t h a t her daughter had worked a t H e l l o Gorgeous h a i r s a l o n 

f o r s e v e r a l months b e f o r e t r i a l and t h a t she had hear d her 

daughter t a l k about the case. The f o l l o w i n g then o c c u r r e d : 

" [ P r o s e c u t o r ] : Okay. Co u l d you s t i l l s i t on t h i s 
j u r y and make a d e c i s i o n i n the case based on the 
evid e n c e i n the case? 

" [ A . K . ] : Yes. 

" [ P r o s e c u t o r ] : And not be swayed by what you may 
have heard one way or the o t h e r ? 

" [ A . K . ] : Yes." 

(R. 481-82.) S c o t t moved t h a t j u r o r A.K. be removed f o r cause 

w i t h o u t s t a t i n g any b a s i s f o r the motion. The c i r c u i t c o u r t 

d e n i e d the motion. (R. 864.) 

S c o t t a s s e r t s t h a t because the r e c o r d showed "pr o b a b l e 

p r e j u d i c e " i n r e g a r d t o j u r o r A.K., the c i r c u i t c o u r t e r r e d i n 

denying her motion t o remove A.K. f o r cause. In r e g a r d t o 

p r o b a b l e p r e j u d i c e , we have s t a t e d : 

38 



CR-08-1747 

"In the event t h a t p r o b a b l e p r e j u d i c e i s 
demonstrated, the t r i a l c o u r t s h o u l d determine 
whether the c h a l l e n g e d j u r o r can s e t a s i d e t h a t 
p r e j u d i c e and render a v e r d i c t s o l e l y on the 
ev i d e n c e . See D a i l e y [v. S t a t e ] , 828 So. 2d [340] 
343 [ ( A l a . 2001)] ( ' " ' [ I ] f the j u r o r can l a y a s i d e 
h i s i m p r e s s i o n or o p i n i o n and render a v e r d i c t based 
on the e v i d e n c e p r e s e n t e d i n c o u r t , ' he i s not 
s u b j e c t t o c h a l l e n g e f o r cause."' ( q u o t i n g Minshew  
v. S t a t e , 542 So. 2d [307] a t 309 [ ( A l a . Crim. App. 
1988) ] , q u o t i n g i n t u r n Mahan v. S t a t e , 508 So. 2d 
1180, 1182 ( A l a . Crim. App. 1 9 8 6 ) ) ) . ..." 

Ex p a r t e C o l b y , 41 So. 3d 1, 5 ( A l a . 2009). 

A.K. s t a t e d t h a t she c o u l d s i t on the case and make a 

d e c i s i o n based on the evi d e n c e and t h a t she would not be 

swayed by what she had heard. A.K. a l s o d i d not ask t o be 

excused from s e r v i c e because of her g r a n d c h i l d . She merely 

s t a t e d t h a t arrangements would have t o be made. A c c o r d i n g t o 

Colby , A.K. was not s u b j e c t t o a c h a l l e n g e f o r cause. Thus, 

the c o u r t committed no e r r o r i n denying S c o t t ' s motion t o 

s t r i k e A.K. f o r cause. 

D. 

S c o t t a s s e r t s t h a t j u r o r C.M. s h o u l d be removed f o r cause 

based on h i s responses t o q u e s t i o n s c o n c e r n i n g the 

a p p r o p r i a t e n e s s of the sentence. 

The f o l l o w i n g o c c u r r e d d u r i n g v o i r d i r e q u e s t i o n i n g : 
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" [ P r o s e c u t o r ] : [Y]ou s a i d t h a t i f t h e r e i s a murder 
or a death, t h e r e s h o u l d always be the death 
p e n a l t y . Is t h a t not what you s a i d ? D i d I get you 
wrong? 

"[C.M.]: I d i d n ' t mean i t l i k e t h a t i f I d i d . 

" [ P r o s e c u t o r ] : But my p o i n t i s , i f i t comes t o t h a t 
p o i n t i n the t r i a l , you c o u l d s i t here and you c o u l d 
make a d e c i s i o n and l i s t e n t o b o t h s i d e s and 
s e r i o u s l y c o n s i d e r the death p e n a l t y a l o n g w i t h the 
o t h e r c h o i c e t h a t you might have i n the case? 

"[C.M.]: (Nods head up and down.) 

" [ P r o s e c u t o r ] : Okay. I f you w i l l , speak up so he 
can take i t down. 

"[C.M.]: Yes, s i r . " 

(R. 473.) L a t e r d u r i n g v o i r d i r e , defense c o u n s e l q u e s t i o n e d 

C.M. and the f o l l o w i n g o c c u r r e d : 

"[Defense c o u n s e l ] ; Okay. You were a l s o asked some 
q u e s t i o n s about the death p e n a l t y . 

"[C.M.]: Uh-huh. 

"[Defense c o u n s e l ] : Can you t e l l us what your views 
are about the death p e n a l t y , s i r ? And keep i n mind, 
t h e r e a r e n ' t any r i g h t or wrong answers h e r e . We 
j u s t want t o hear how you f e e l . 

"[C.M.]: W e l l , I t h i n k t h e r e ' s t h i n g s t h a t ' s done 
s h o u l d get the death p e n a l t y . 

"[Defense c o u n s e l ] : Okay. 

"[C.M.]: C e r t a i n crimes j u s t make me s i c k , you know. 
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"[Defense c o u n s e l ] : What about a s i t u a t i o n where 
someone i n t e n t i o n a l l y k i l l s a nother i n d i v i d u a l ? Do 
you b e l i e v e the death p e n a l t y s h o u l d be imposed i n 
some of those k i n d of cases e v e r y time? 

"[C.M.]: W e l l , maybe not e v e r y time because 
sometimes, you know, l i f e w i t h o u t p a r o l e i s j u s t 
about as bad as death. 

"The C o u r t : Okay. What about a s i t u a t i o n where 
someone i n t e n t i o n a l l y k i l l s c h i l d ? What do you 
t h i n k about t h a t ? Was t h a t a p p r o p r i a t e f o r the 
death p e n a l t y e v e r y time? 

"[C.M.]: I would have t o g i v e them the death. Yep, 
I would have t o g i v e them the death [ p e n a l t y ] f o r 
k i l l i n g a c h i l d . 

"[Defense c o u n s e l ] : Are you p r e t t y s e t i n t h a t 
o p i n i o n ? 

"[C.M.]: W e l l , yeah. P r e t t y s e t i n i t . I f e e l t h a t 
I don't l i k e p e o p l e messing w i t h k i d s . 
II 

" [ P r o s e c u t o r ] : What I want t o do i s ask you j u s t a 
l i t t l e b i t about your views on the death p e n a l t y . 
And I know you have those views and I know you s a i d 
they were p r e t t y s e t as f a r as some types of death. 

"Do you u n d e r s t a n d t h a t under the law t h e r e are 
c e r t a i n i n t e n t i o n a l k i l l i n g s under the law where the 
death p e n a l t y i s n ' t even an o p t i o n and t h a t the 
L e g i s l a t u r e has s e t out c e r t a i n types of murder 
where they have s a i d t h a t the death p e n a l t y i s an 
o p t i o n ? 

"And my q u e s t i o n t o you i s , a f t e r we t a l k e d 
today, and I know what your f e e l i n g s a r e , but a f t e r 
we t a l k e d today, assuming t h a t t h i s defendant i s 
found g u i l t y of c a p i t a l murder, c o u l d you s i t on 
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t h i s j u r y and l i s t e n t o the judge's i n s t r u c t i o n s and 
d e s p i t e your f e e l i n g s , c o u l d you weigh those 
a g g r a v a t i n g c i r c u m s t a n c e s we t a l k e d about and the 
m i t i g a t i n g c i r c u m s t a n c e s and i n t h i s case where 
t h e r e was the death of a c h i l d come up w i t h a 
d e c i s i o n , p o s s i b l y a f t e r w e i g h i n g t h o s e , come up 
w i t h a d e c i s i o n of l i f e w i t h o u t p a r o l e ? 

"[C.M.]: Yes, I c o u l d . I'm open t o i t . 

" [ P r o s e c u t o r ] : Okay. 

"[C.M.]: I hate people k i l l i n g k i d s . 

" [ P r o s e c u t o r ] : W e l l , I u n d e r s t a n d t h a t . But you 
c o u l d , you c o u l d do t h a t and you c o u l d f o l l o w the 
C o u r t ' s i n s t r u c t i o n s about t h a t ? 

"[C.M.]: Yes. 

" [ P r o s e c u t o r ] : Okay. 

"The C o u r t : [C.M.] the law would say t h a t t h e r e are 
c e r t a i n times t h a t even the k i l l i n g of a c h i l d does 
not w a r rant the death p e n a l t y depending upon 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s . You would 
have t o put a s i d e your p e r s o n a l o p i n i o n t h a t the 
murder of a c h i l d s h o u l d always r e q u i r e the death 
p e n a l t y . 

"Can you do t h a t or i s t h a t too d e e p l y h e l d a 
b e l i e f f o r you t o put t h a t a s i d e ? 

"[C.M.]: I c o u l d do t h a t . 

"The C o u r t : You c o u l d s e t i t a s i d e ? 

"[C.M.]: Yeah, s e t i t a s i d e . 

"The C o u r t : Okay. Because you would be asked and 
have a r e s p o n s i b i l i t y t o weigh the m i t i g a t i n g and 
a g g r a v a t i n g c i r c u m s t a n c e s i f g u i l t was proven beyond 
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a r e a s o n a b l e doubt, and you c o u l d n ' t come i n w i t h 
the i d e a t h a t you're always g o i n g t o g i v e the death 
p e n a l t y t o someone t h a t k i l l e d a c h i l d . Can you do 
t h a t ? 

"[C.M.]: I can do t h a t . " 

(R. 815-18.) S c o t t moved t h a t j u r o r C.M. be removed f o r cause 

w i t h o u t s t a t i n g any grounds. The c i r c u i t c o u r t d e n i e d the 

motion. (R. 864.) 

" ' [ J ] u r o r s who g i v e responses t h a t would su p p o r t a 
c h a l l e n g e f o r cause may be r e h a b i l i t a t e d by 
subsequent q u e s t i o n i n g by the p r o s e c u t o r or the 
c o u r t . ' Johnson v. S t a t e , 820 So. 2d 842, 855 ( A l a . 
Crim. App. 2000) . 'The c r u c i a l i n q u i r y i s whether 
the veniremen c o u l d f o l l o w the c o u r t ' s i n s t r u c t i o n s 
and obey h i s o a t h , n o t w i t h s t a n d i n g h i s views on 
c a p i t a l punishment.' McNabb v. S t a t e , 887 So. 2d 
929, 944 ( A l a . Crim. App. 2001), q u o t i n g o t h e r 
c a s e s . " 

B r o w n f i e l d v. S t a t e , 44 So. 3d 1, 34 ( A l a . Crim. App. 2007). 

Though C.M. i n i t i a l l y i n d i c a t e d t h a t he thought a person 

who k i l l e d a c h i l d s h o u l d be g i v e n the death p e n a l t y , upon 

f u r t h e r q u e s t i o n i n g C.M. i n d i c a t e d t h a t he c o u l d f o l l o w the 

law and c o n s i d e r the m i t i g a t i n g e v i d e n c e . C.M. was 

r e h a b i l i t a t e d . Thus, the c i r c u i t c o u r t d i d not abuse i t s 

d i s c r e t i o n i n denying S c o t t ' s motion t o s t r i k e C.M. f o r cause. 
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E. 

S c o t t next a s s e r t s t h a t the c i r c u i t c o u r t s h o u l d have 

removed j u r o r S.S. f o r cause based on her views toward the 

death p e n a l t y and because she knew S t a t e w i t n e s s B r i a n 

Copeland. 

The r e c o r d shows t h a t on S.S.'s j u r o r q u e s t i o n n a i r e she 

i n d i c a t e d the f o l l o w i n g i n response t o the q u e s t i o n about her 

f e e l i n g s c o n c e r n i n g the death p e n a l t y : "That p e o p l e g u i l t y of 

murder deserve the death p e n a l t y . " In response t o the q u e s t i o n 

about the a p p r o p r i a t e n e s s of the death p e n a l t y f o r a person 

who i n t e n t i o n a l l y k i l l s a nother p e r s o n , she checked the l i n e 

i n d i c a t i n g : "The death p e n a l t y s h o u l d or s h o u l d not be used 

depending on the f a c t s of the case." In answer t o the 

q u e s t i o n whether she agreed w i t h the statement: "Anyone who 

p l a n s and commits the crime of murder s h o u l d get the death 

p e n a l t y , " she checked the l i n e i n d i c a t i n g t h a t she " [ a ] g r e e d 

somewhat." 

Du r i n g v o i r d i r e of S.S., the f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : C o u l d you ... i f i t comes t o t h i s 
p o i n t i n the t r i a l , s i t on the j u r y v e n i r e and 
d u r i n g the s e n t e n c i n g phase and l i s t e n t o the 
m i t i g a t i n g c i r c u m s t a n c e s and the a g g r a v a t i n g 
c i r c u m s t a n c e s and f a i r l y c o n s i d e r a l l of the o p t i o n s 
you have? 
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" [ S . S . ] : Yes s i r . 

" [ P r o s e c u t o r ] : You c o u l d do t h a t ? 

" [ S . S . ] : Yes, s i r . " 

(R. 473-74.) L a t e r , the f o l l o w i n g o c c u r r e d : 

"The C o u r t : The f a c t t h a t Mr. Copeland may be a 
w i t n e s s i n the case, do you f e e l l i k e t h a t would 
a f f e c t your a b i l i t y t o be f a i r and i m p a r t i a l ? 

" [ S . S . ] : The o n l y reason I'm s a y i n g t h a t i s I have 
had d i s c u s s i o n s w i t h h i s f a m i l y as t o what he may or 
may not know. And I don't - as the per s o n I know him 
t o be, I know him t o be f a i r . And f o r what 
( i n a u d i b l e ) I've hear d so much. 

"The C o u r t : So t h a t 

" A l l r i g h t . So based on t h a t p r e e x i s t i n g 
i n f o r m a t i o n t h a t you have, then you t h i n k t h a t i t 
may a f f e c t your a b i l i t y t o be f a i r and i m p a r t i a l ? 

" [ S . S . ] : I would be f a i r , but I t h i n k I know -- I 
mean, I j u s t f e e l t h a t I know too much or I've heard 
too much. 

"The C o u r t : You c o u l d n ' t put t h a t knowledge out of 
your mind and go s o l e l y on what the e v i d e n c e from 
the w i t n e s s s t a n d i s ? 

" [ S . S . ] : I would l i s t e n t o e v e r y t h i n g . I j u s t want 
y ' a l l t o know t h a t I do know t h i s man and h i s 
f a m i l y . 

"The C o u r t : Okay. W e l l , the q u e s t i o n t h a t I have 
have s a t i s f i e d i s whether the i n f o r m a t i o n t h a t 

I have t o 
you 

a l r e a d y know r e g a r d i n g Mr. Copeland and any 
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c o n v e r s a t i o n s you've had from h i s f a m i l y would 
a f f e c t you i n some way? 

" [ S . S . ] : No, s i r . I would s t i l l l i s t e n and be — 
and l i s t e n and go by the e v i d e n c e . 

"The C o u r t : Okay. 

" [ S . S . ] : I'm not s a y i n g I wouldn't." 

(R. 540-41.) 

"The s t a n d a r d of f a i r n e s s does not r e q u i r e j u r o r s t o be 

t o t a l l y i g n o r a n t of the f a c t s and i s s u e s i n v o l v e d . Murphy v.  

F l o r i d a , 421 U.S. 794, 799-800, 95 S.Ct. 2031, 2035-2036, 44 

L.Ed.2d 589 (1975)." Ex p a r t e Grayson, 479 So. 2d 76, 80 

( A l a . 1985). "Even though a p r o s p e c t i v e j u r o r admits t o 

p o t e n t i a l b i a s , i f f u r t h e r v o i r d i r e e x a m i n a t i o n r e v e a l s t h a t 

the j u r o r i n q u e s t i o n can and w i l l base h i s d e c i s i o n on the 

e v i d e n c e a l o n e , then a t r i a l judge's r e f u s a l t o g r a n t a motion 

t o s t r i k e f o r cause i s not e r r o r . " Perryman v. S t a t e , 558 So. 

2d 972, 977 ( A l a . Crim. App. 1989). " I f a j u r o r knows a 

w i t n e s s or w i t n e s s e s but s t a t e s t h a t he can f o l l o w the t r i a l 

judge's i n s t r u c t i o n s and can f o l l o w the law, t h a t j u r o r i s not 

a u t o m a t i c a l l y s u b j e c t t o removal f o r cause." S t a t e v.  

Campbell, 359 N.C. 644, 702, 617 S.E.2d 1, 36 (2005). J u r o r 

S.S. i n d i c a t e d t h a t she c o u l d f o l l o w the law and the e v i d e n c e . 
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The c i r c u i t c o u r t d i d not e r r i n denying S c o t t ' s motion t o 

remove j u r o r S.S. f o r cause. 

I I I . 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n denying 

her Batson v. Kentucky, 476 U.S. 79 (1986), motion because, 

she says, the p r o s e c u t o r used two of h i s peremptory s t r i k e s t o 

remove b l a c k p r o s p e c t i v e j u r o r s w i t h o u t h a v i n g or p r o v i d i n g 

r a c e - n e u t r a l reasons f o r removing those j u r o r s . In Batson, 

the U n i t e d S t a t e s Supreme Court h e l d t h a t i t was a v i o l a t i o n 

of the E q u a l P r o t e c t i o n C l a u s e t o s t r i k e a b l a c k p r o s p e c t i v e 

j u r o r from a b l a c k defendant's j u r y based s o l e l y on the 

j u r o r ' s r a c e . T h i s h o l d i n g has been extended t o p r o t e c t w h i t e 

defendants from r a c i a l d i s c r i m i n a t i o n i n j u r y s e l e c t i o n , t o 

p r o h i b i t gender-based d i s c r i m i n a t i o n , and t o p r o h i b i t defense 

c o u n s e l from d i s c r i m i n a t i n g d u r i n g j u r y s e l e c t i o n . See Powers  

v. Ohio, 499 U.S. 400 (1991); G e o r g i a v. McCollum, 505 U.S. 42 

(1992); and J.E.B. v. Alabama, 511 U.S. 127 (1994). The 

Alabama Supreme Court i n White C o n s o l i d a t e d I n d u s t r i e s , I n c .  

V. American L i b e r t y I nsurance Co., 617 S.2d 657 ( A l a . 1993), 

f u r t h e r extended t h i s h o l d i n g t o w h i t e p r o s p e c t i v e j u r o r s . 
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Here, the r e c o r d shows t h a t a t the c o n c l u s i o n of s t r i k i n g 

the j u r y S c o t t argued t h a t the S t a t e had v i o l a t e d Batson when 

i t s t r u c k j u r o r s B.H. and M.W. because, she says, t h e r e was no 

me a n i n g f u l v o i r d i r e conducted on those j u r o r s . (R. 874.) The 

S t a t e a s s e r t e d t h a t no prima f a c i e case of d i s c r i m i n a t i o n had 

been e s t a b l i s h e d ; however, the S t a t e proceeded t o g i v e i t s 

reasons f o r s t r i k i n g j u r o r s B.H. and M.W. 

"Because the p r o s e c u t o r gave h i s reasons f o r the 
s t r i k e s , we presume t h a t a prima f a c i e case of 
r a c i a l d i s c r i m i n a t i o n was e s t a b l i s h e d and we pr o c e e d 
t o the second and t h i r d s t e p s i n the Batson i n q u i r y 
— whether the p r o s e c u t o r ' s reasons f o r the s t r i k e s 
were r a c e - n e u t r a l and whether they were p r e t e x t u a l . " 

C l a r k v. S t a t e , 896 So. 2d 584, 609 ( A l a . Crim. App. 2000). 

The p r o s e c u t o r s t a t e d t h a t he s t r u c k j u r o r B.H. f o r the 

f o l l o w i n g r easons: 

"We've done a l o t of r e s e a r c h on the j u r y l i s t 
and as f a r as j u r o r [B.H.], t h e r e ' s been s e v e r a l law 
enforcement people t h a t have i n d i c a t e d t o us t h a t 
j u r o r [B.H.] may have a c l o s e r e l a t i o n s h i p w i t h some 
i n d i v i d u a l s who, e i t h e r f a m i l y or f r i e n d s , w i t h some 
i n d i v i d u a l s who have a s t r o n g d i s l i k e toward the 
R u s s e l l v i l l e P o l i c e Department. 

"And of c o u r s e , t h a t would be a b i g concern 
s i n c e the R u s s e l l v i l l e P o l i c e Department i s f r o n t 
and c e n t e r i n t h i s case. And t h a t was the reason we 
s t r u c k h e r . " 

(R. 875.) 
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The p r o s e c u t o r s t a t e d the f o l l o w i n g c o n c e r n i n g j u r o r 

M.W.: 

"[ A ] s f a r as j u r o r [M.W.], once a g a i n i t comes 
down t o two t h i n g s on him. Number one, he had a 
bumper s t i c k e r on the back of h i s v e h i c l e t h a t says 
'Nekromantix,' which upon r e s e a r c h i n g t h a t o n - l i n e 
i s a death metal group t h a t has a l o t of death 
imagery and o t h e r t h i n g s , and i t concerned us v e r y 
much t h a t he had a bumper s t i c k e r l i k e t h a t on a c a r 
when he was i n v o l v e d i n a death p e n a l t y case. 

"And, s e c o n d l y , he wrote on h i s q u e s t i o n n a i r e he 
had no c o n f i d e n c e i n the R u s s e l l v i l l e P o l i c e 
Department, and we've made i t a p o i n t t o s t r i k e a l l 
the people t h a t had no c o n f i d e n c e i n law 
enforcement." 

(R. 875-76.) Defense c o u n s e l a g a i n i n d i c a t e d t h a t no 

me a n i n g f u l v o i r d i r e of e i t h e r j u r o r had o c c u r r e d and t h a t 

t hese j u r o r s were not q u e s t i o n e d c o n c e r n i n g t h e i r responses t o 

q u e s t i o n s on the j u r o r q u e s t i o n n a i r e s . (R. 876.) The c i r c u i t 

c o u r t d e n i e d the Batson motion. (R. 877.) 

The Alabama Supreme Court i n Ex p a r t e Thomas, 601 So. 2d 

56 ( A l a . 1992), h e l d t h a t the S t a t e has "'the burden of 

a r t i c u l a t i n g a c l e a r , s p e c i f i c , and l e g i t i m a t e reason f o r the 

c h a l l e n g e t h a t r e l a t e s t o the p a r t i c u l a r case t o be t r i e d and 

t h a t i s n o n d i s c r i m i n a t o r y . ' " 601 So. 2d a t 58, q u o t i n g Ex  

p a r t e B i r d , 594 So. 2d 676, 679 ( A l a . 1991) . The Thomas Court 

s t a t e d : 
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"The t r i a l c o u r t cannot merely a c c e p t the s p e c i f i c 
reasons g i v e n by the p r o s e c u t o r a t f a c e v a l u e . Ex  
p a r t e Branch, 526 So. 2d [609] a t 624 [ ( A l a . 1 9 8 7 ) ] . 
R a t h e r , the c o u r t must c o n s i d e r whether the f a c i a l l y 
n e u t r a l e x p l a n a t i o n s are c o n t r i v e d t o a v o i d 
a d m i t t i n g a c t s of group d i s c r i m i n a t i o n . I d . " 

Ex p a r t e Thomas, 601 So. 2d a t 58. 

S e v e r a l years l a t e r i n Ex p a r t e McNair, 653 So. 2d 353 

( A l a . 1994), the Supreme Court l i m i t e d i t s h o l d i n g i n Thomas 

and s t a t e d : 

"McNair d i d not ask t o see, and was not d e n i e d 
access t o , the p r o s e c u t o r ' s notes t h a t had been 
p r e p a r e d by ... law enforcement o f f i c i a l s . Given the 
s u b s t a n t i a l body of ev i d e n c e i n t h i s case i n d i c a t i n g 
t h a t t h e r e was no d i s c r i m i n a t o r y i n t e n t on the 
p r o s e c u t o r ' s p a r t , we r e f u s e t o ext e n d the h o l d i n g 
i n Thomas t o r e q u i r e a p r o s e c u t o r , i n e v e r y case 
where a Batson o b j e c t i o n has been made, t o p r o v i d e 
an e v i d e n t i a r y f o u n d a t i o n f o r each peremptory s t r i k e 
used a g a i n s t a b l a c k member of the v e n i r e (e.g., 
t e s t i m o n y from v i c t i m s , p o l i c e o f f i c e r s , or any 
o t h e r i n d i v i d u a l who may have s u p p l i e d i n f o r m a t i o n 
about a member of the v e n i r e t h a t the p r o s e c u t o r 
b e l i e v e s i n good f a i t h t o be t r u e ) . See Smith v.  
S t a t e , 590 So. 2d 388 ( A l a . Crim. App. 1991), c i t i n g 
Ex p a r t e Lynn, 543 So. 2d 709 ( A l a . 1988), c e r t . 
d e n i e d , Lynn v. Alabama, 493 U.S. 945, 110 S.Ct. 
351, 107 L.Ed.2d 338 (1989)." 

653 So. 2d a t 357. 2 

2Our n e i g h b o r i n g S t a t e of M i s s i s s i p p i has h e l d : "We 
d e c l i n e t o s e t any l i m i t s on the p r o s e c u t o r ' s use of any 
l e g i t i m a t e i n f o r m a t i o n a l source h e r e t o f o r e or h e r e a f t e r 
a v a i l a b l e as t o j u r o r s . " L o c k e t t v. S t a t e , 517 So. 2d 1346, 
1352 (Miss. 1987). 
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The v o i r d i r e e x a m i n a t i o n shows t h a t j u r o r s B.H. and M.W. 

answered few q u e s t i o n s . However, B.H. completed a 12-page 

q u e s t i o n n a i r e and was v e r y c a n d i d w i t h her responses on the 

q u e s t i o n n a i r e . B.H. answered t h a t she o n l y had "some" f a i t h 

i n the R u s s e l l v i l l e P o l i c e Department, t h a t her b r o t h e r had 

been c o n v i c t e d of a s s a u l t , and t h a t she had a f a m i l y member or 

f r i e n d who had been murdered. B.H.'s responses t o the 

q u e s t i o n s on the j u r o r q u e s t i o n n a i r e s u p p o r t s the p r o s e c u t o r ' s 

reason f o r s t r i k i n g t h i s j u r o r . M.W.'s j u r o r q u e s t i o n n a i r e 

shows t h a t he wrote t h a t he had a bumper s t i c k e r on h i s 

v e h i c l e t h a t r e a d : " C a u t i o n I d r i v e as bad as you do, 

Nekromantix." The p r o s e c u t o r s t a t e d t h a t he had r e s e a r c h e d 

t h i s and d i s c o v e r e d t h a t "Nekromantix" was a "death metal 

group t h a t has a l o t of death imagery " (R. 875.) M.W. 

a l s o responded t h a t he had "no" c o n f i d e n c e i n the R u s s e l l v i l l e 

P o l i c e Department. 

"'When r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a 
Bat s o n motion, t h i s c o u r t g i v e s d e f e r e n c e t o the 
t r i a l c o u r t and w i l l r e v e r s e a t r i a l c o u r t ' s 
d e c i s i o n o n l y i f the r u l i n g i s c l e a r l y e r r o n e o u s . ' 
Yancey v. S t a t e , 813 So. 2d 1, 3 ( A l a . Crim. App. 
2001). 'A t r i a l c o u r t i s i n a f a r b e t t e r p o s i t i o n 
than a r e v i e w i n g c o u r t t o r u l e on i s s u e s of 
c r e d i b i l i t y . ' Woods v. S t a t e , 789 So. 2d 896, 915 
(A l a . Crim. App. 1999). 'Great c o n f i d e n c e i s p l a c e d 
i n our t r i a l judges i n the s e l e c t i o n of j u r i e s . 
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Because they d e a l on a d a i l y b a s i s w i t h the 
a t t o r n e y s i n t h e i r r e s p e c t i v e c o u n t i e s , they are 
b e t t e r a b l e t o determine whether d i s c r i m i n a t o r y 
p a t t e r n s e x i s t i n the s e l e c t i o n of j u r i e s . ' P a r k e r  
v. S t a t e , 571 So. 2d 381, 384 ( A l a . Crim. App. 
1990). 

"'Deference t o t r i a l c o u r t f i n d i n g s on 
the i s s u e of d i s c r i m i n a t o r y i n t e n t makes 
p a r t i c u l a r sense i n t h i s c o n t e x t because, 
as we noted i n Batson, the f i n d i n g w i l l 
" l a r g e l y t u r n on e v a l u a t i o n of c r e d i b i l i t y " 
476 U.S., a t 98, n. 21. In the t y p i c a l 
c h a l l e n g e i n q u i r y , the d e c i s i v e q u e s t i o n 
w i l l be whether c o u n s e l ' s r a c e - n e u t r a l 
e x p l a n a t i o n f o r a peremptory c h a l l e n g e 
s h o u l d be b e l i e v e d . There w i l l seldom be 
much e v i d e n c e b e a r i n g on t h a t i s s u e , and 
the b e s t e v i d e n c e o f t e n w i l l be the 
demeanor of the a t t o r n e y who e x e r c i s e s the 
c h a l l e n g e . As w i t h the s t a t e of mind of a 
j u r o r , e v a l u a t i o n of the p r o s e c u t o r ' s s t a t e 
of mind based on demeanor and c r e d i b i l i t y 
l i e " p e c u l i a r l y w i t h i n a t r i a l judge's 
p r o v i n c e . " Wainwright v. W i t t , 469 U.S. 
412, 428, 105 S.Ct. 844, 83 L.Ed.2d 841 
(1985), c i t i n g P a t t o n v. Yount, 467 U.S. 
1025, 1038, 104 S.Ct. 2885, 81 L.Ed.2d 847 
(1984).' 

"Hernandez v. New York, 500 U.S. 352, 365, 111 S.Ct. 
1859, 114 L.Ed.2d 395 (1991)." 

Doster v. S t a t e , 72 So. 3d 50, 73-74 ( A l a . Crim. App. 2010). 

"A h o s t i l e a t t i t u d e toward law enforcement or d i s s a t i s f a c t i o n 

w i t h the p o l i c e has a l s o been u p h e l d as a s u f f i c i e n t l y r a c e -

n e u t r a l e x p l a n a t i o n f o r the use of a peremptory c h a l l e n g e . " 

Stephens v. S t a t e , 580 So. 2d 11, 19 ( A l a . Crim. App. 1990). 
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Moreover, "[A] v e n i r e member's w r i t t e n answers t o a j u r o r 

q u e s t i o n n a i r e may p r o v i d e a v a l i d reason f o r a peremptory 

s t r i k e . " Grant v. S t a t e , 325 S.W.3d 655, 660 (Tex. Crim. App. 

2010). 

"The Commonwealth can r e l y on a j u r y q u e s t i o n n a i r e 
t o d e r i v e i t s r a c e n e u t r a l reasons f o r s t r i k i n g a 
j u r o r . Commonwealth v. Snodgrass, Ky., 831 S.W.2d 
176 (1992). An a t t i t u d e of m i s t r u s t e x p r e s s e d on a 
j u r o r q u e s t i o n n a i r e s h o u l d be g i v e n the same weight 
as an a t t i t u d e of m i s t r u s t or b i a s e x p r e s s e d by a 
j u r o r on v o i r d i r e e x a m i n a t i o n . " 

Woodall v. Commonwealth, 63 S.W.3d 104, 120-21 (Ky. 2001). 

A f f o r d i n g the c i r c u i t c o u r t ' s r u l i n g the de f e r e n c e t h a t 

i t i s due, we f i n d no abuse of d i s c r e t i o n i n the c i r c u i t 

c o u r t ' s d e n i a l of S c o t t ' s Batson motion. 

IV. 

S c o t t next argues t h a t the c i r c u i t c o u r t encouraged, and 

i n f a c t , had ex p a r t e communications w i t h the j u r o r s . 

The r e c o r d shows t h a t a t the b e g i n n i n g of the v o i r d i r e 

p r o c e s s the c o u r t s t a t e d the f o l l o w i n g t o the e n t i r e j u r y 

v e n i r e : " I f we can accommodate you i n any way, we w i l l . Stop 

us i n the h a l l w a y , ask us f o r something. I f you have any 

s p e c i a l needs whatsoever whether i t ' s m e d i c a l or a n y t h i n g , l e t 

us know. We w i l l do a n y t h i n g we can t o t r y t o h e l p i n t h a t 
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p r o c e s s . " (R. 278.) L a t e r , a f t e r p r o s p e c t i v e j u r o r s were 

s t r u c k based on t h e i r f a i l u r e t o meet c e r t a i n s t a t u t o r y 

q u a l i f i c a t i o n s , the c i r c u i t c o u r t s t a t e d : 

" [ A ] s I t o l d you e a r l i e r , I w i l l accommodate you i n 
any way, my s t a f f w i l l , A n i t a S c o t t w i l l . We're 
f a i r and i m p a r t i a l i n t h i s , we don't have a v e s t e d 
i n t e r e s t one way or the o t h e r . So, yes, i f you have 
a q u e s t i o n , you can ask me, you can ask my s t a f f or 
you can say h e l l o t o me i n the h a l l w a y , and I can 
say h e l l o t o you. 

"And i t may be a q u e s t i o n t h a t we have t o come 
i n here and put on the r e c o r d w i t h everyone p r e s e n t , 
but you can ask t h a t q u e s t i o n . I would ask you not 
to t a l k t o anyone a t home about the case t o n i g h t . " 

(R. 358.) 

S c o t t s p e c i f i c a l l y c h a l l e n g e s t h r e e i n s t a n c e s of what he 

a s s e r t s c o n s t i t u t e d ex p a r t e communications between the judge 

and the j u r o r s . 

A. 

S c o t t f i r s t a s s e r t s t h a t the c i r c u i t c o u r t e r r e d i n 

e x c u s i n g p r o s p e c t i v e j u r o r D.T. a f t e r h i s w i f e i n f o r m e d the 

c i r c u i t judge's o f f i c e t h a t her f a t h e r was h a v i n g emergency 

s u r g e r y . The r e c o r d shows t h a t a t the b e g i n n i n g of v o i r d i r e 

a f t e r the c o u r t had p l a y e d a v i d e o t a p e t o the j u r y p o o l 

c o n c e r n i n g j u r y s e r v i c e , the c i r c u i t c o u r t i n d i c a t e d f o r the 
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r e c o r d t h a t i t had excused j u r o r D.T. because of a f a m i l y 

emergency. 

S e c t i o n 12-16-63(b), A l a . Code 1975, p r o v i d e s : 

"(b) A p e r s o n who i s not d i s q u a l i f i e d from j u r y 
s e r v i c e may a p p l y t o be excused from j u r y s e r v i c e by 
the c o u r t o n l y upon a showing of undue or extreme 
p h y s i c a l or f i n a n c i a l h a r d s h i p , a mental or p h y s i c a l 
c o n d i t i o n t h a t i n c a p a c i t a t e s the p e r s o n , or p u b l i c 
n e c e s s i t y . ... " 

In a d d r e s s i n g the scope of § 12-16-63, A l a . Code 1975, 

t h i s Court has s t a t e d : 

"The t r i a l c o u r t i s v e s t e d w i t h broad d i s c r e t i o n 
i n e x c u s i n g p o t e n t i a l j u r o r s from s e r v i c e under t h i s 
s e c t i o n . See G i l e s v. S t a t e , 632 So. 2d 568, 574 
( A l a . Cr. App. 1992). T r i a l c o u r t s have p r o p e r l y 
excused j u r o r s p u r s u a n t t o t h i s s e c t i o n f o r a m y r i a d 
of r easons. See Madison v. S t a t e , 718 So. 2d 90, 
100 ( A l a . Cr. App. 1997) ( p o t e n t i a l j u r o r excused 
because mother had r e c e n t l y undergone s u r g e r y and 
s u f f e r e d w i t h A l z h e i m e r ' s d i s e a s e ; another p o t e n t i a l 
j u r o r excused because j u r o r ' s mother was t e r m i n a l l y 
i l l ) ; A l l e n v. S t a t e , 683 So. 2d 38, 42 ( A l a . Cr. 
App. 1996) ( e i g h t p o t e n t i a l j u r o r s were excused, 
most of whom were s t u d e n t s a t the U n i v e r s i t y of 
Alabama w i t h pending f i n a l exams); K n o t t s v. S t a t e , 
686 So. 2d 431, 480 ( A l a . Cr. App. 1995) 
(veniremember excused by a ' c o u r t s t r i k e ' because 
t h e r e was an odd number of veniremembers r e m a i n i n g ) ; 
G i l e s v. S t a t e , s u p r a , a t 574 ( b l a c k p o t e n t i a l j u r o r 
p r o p e r l y excused because she was s o l e c a r e t a k e r of 
an i n f a n t and a f i v e - y e a r - o l d c h i l d ) . See a l s o Gwin  
v. S t a t e , 425 So. 2d 500, 504 ( A l a . Cr. App. 1982) 
( a p p e l l a n t ' s c l a i m t h a t judge had a r b i t r a r i l y 
excused p o t e n t i a l j u r o r s was w i t h o u t m e r i t ) . 
Moreover, a t r i a l c o u r t i s not r e q u i r e d t o ask 
f o l l o w - u p q u e s t i o n s or t o have p o t e n t i a l j u r o r s 
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e l a b o r a t e on any p o s s i b l e p r e v e n t i o n s of t h e i r 
h a r d s h i p s . See Madison v. S t a t e , s u p r a , a t 100." 

McWhorter v. S t a t e , 781 So. 2d 257, 273 ( A l a . Crim. App. 

1999). 

" S e c t i o n 12-16-74, Code of Alabama 1975, e x p r e s s l y 

p r o v i d e s t h a t a t r i a l c o u r t i n c a p i t a l cases may excuse 

p r o s p e c t i v e j u r o r s o u t s i d e the presence of p a r t i e s and t h e i r 

c o u n s e l , f o r reasons of 'undue h a r d s h i p , extreme 

i n c o n v e n i e n c e , or p u b l i c n e c e s s i t y , ' as p r o v i d e d i n § 12-16-63 

( b ) . " Ex p a r t e P i e r c e , 612 So. 2d 516, 518 ( A l a . 1992). 

The c i r c u i t c o u r t f o l l o w e d the law as s e t out i n § 12-16¬

63, A l a . Code 1975; t h e r e f o r e , we f i n d no e r r o r . 

B. 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n 

e x c u s i n g p r o s p e c t i v e j u r o r A.C. o u t s i d e her p r e s e n c e . The 

r e c o r d shows the f o l l o w i n g d i s c u s s i o n : 

"Before we argue any motions, l e t me j u s t t e l l 
b o t h s i d e s , v e n i r e p e r s o n [A.C.], the c i r c u i t c l e r k 
brought her i n because she had t o l d her about her 
h a r d s h i p w i t h s c h o o l t h a t she has c l a s s e s Tuesdays 
and Thursdays and asked t o be excused, and I went 
ahead and excused her d u r i n g l u n c h . " 
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(R. 376.) The c i r c u i t c o u r t d i d not e r r i n e x c u s i n g A.C. 

o u t s i d e S c o t t ' s presence f o r h a r d s h i p reasons under § 12-16¬

63, A l a . Code 1975. 

C. 

S c o t t f u r t h e r a s s e r t s t h a t i t was e r r o r f o r the c o u r t t o 

have an ex p a r t e d i s c u s s i o n w i t h j u r o r J.M. The f o l l o w i n g 

o c c u r r e d : 

"The C o u r t : [J.M.] j u s t came t o my o f f i c e d u r i n g the 
break and s t a t e d he knew f a c t s from b o t h s i d e s and 
j u s t does not f e e l l i k e he can be f a i r and i m p a r t i a l 
and s e t a s i d e t h a t . I ' l l l e t e i t h e r a t t o r n e y ask or 
e i t h e r s i d e ask q u e s t i o n s . 

II 

"Let me j u s t ask you, though, the reason t h a t 
you do not f e e l t h a t you can be f a i r and i m p a r t i a l 
t o b o t h s i d e s i s ? 

" [ J . M . ] : Because I worked w i t h the boy's grandpa f o r 
a w h i l e , and I have, you know, been t o l d what the y 
found i n the — what t h a t boy burned i n . So I don't 
f e e l l i k e I need t o be on i t . 

"The C o u r t : Okay. You don't f e e l l i k e you c o u l d s e t 
a s i d e what you've hea r d and the f a c t you've worked 
- when you say 'the boy's grandpa,' are you t a l k i n g 

" [ J . M . ] : No. I don't f e e l l i k e --

"The C o u r t : Are you t a l k i n g about the deceased 
c h i l d ' s grandpa? 
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" [ J . M . ] : Yeah. I don't f e e l l i k e I would be d o i n g 
a f a i r d e a l . 

"The C o u r t : E i t h e r s i d e ? I'm g o i n g t o excuse him 
based on the f a c t he t e l l s me he can't be f a i r and 
i m p a r t i a l based on what he knows. Does e i t h e r s i d e 
have q u e s t i o n s f o r him? 

"[Defense c o u n s e l ] : No. 

" [ P r o s e c u t o r ] : No." 

(R. 295-96.) 

Both the p r o s e c u t o r and defense c o u n s e l i n d i c a t e d t h a t 

they had no problems w i t h the c i r c u i t c o u r t ' s method of 

h a n d l i n g the i s s u e . Thus, i f any e r r o r o c c u r r e d , i t was 

i n v i t e d by defense c o u n s e l ' s a c t i o n s . " ' " I n v i t e d e r r o r has 

been a p p l i e d t o death p e n a l t y c a s e s . 'An i n v i t e d e r r o r i s 

waived, u n l e s s i t r i s e s t o the l e v e l of p l a i n e r r o r . ' Ex  

p a r t e Bankhead, 585 So. 2d 112, 126 ( A l a . 1991)."'" Saunders  

v. S t a t e , 10 So. 3d 53, 88 ( A l a . Crim. App. 2007), q u o t i n g 

S c o t t v. S t a t e , 937 So. 2d 1065, 1075 ( A l a . Crim. App. 2005), 

q u o t i n g i n t u r n Adams v. S t a t e , 955 So. 2d 1037, 1050-51 ( A l a . 

Crim. App. 2003). 

Moreover, "When an ex p a r t e communication r e l a t e s t o some 

as p e c t of the t r i a l , the t r i a l judge g e n e r a l l y s h o u l d d i s c l o s e 

the communications t o c o u n s e l f o r a l l p a r t i e s . " Rushen v. 
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S p a i n , 464 U.S. 114, 119 (1983). That i s what the c o u r t d i d 

i n t h i s case. S c o t t had an o p p o r t u n i t y t o q u e s t i o n J.M. and 

J.M. i n d i c a t e d t h a t he was b i a s e d based on h i s knowledge of 

the case. Thus, we f i n d no e r r o r i n the c i r c u i t c o u r t ' s 

a c t i o n s i n r e g a r d t o j u r o r J.M. 

V. 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n death-

q u a l i f y i n g the j u r o r s because, she says, i t produced a 

c o n v i c t i o n - p r o n e j u r y t h a t was more l i k e l y t o v o t e f o r the 

death p e n a l t y . 

We have r e p e a t e d l y u p h e l d the p r a c t i c e of d e a t h -

q u a l i f y i n g p r o s p e c t i v e j u r o r s i n a c a p i t a l - m u r d e r case. 

" ' I n L o c k h a r t v. McCree, 476 U.S. 162, 
106 S.Ct. 1758, 90 L.Ed.2d 137 (1986), the 
Supreme Court h e l d t h a t the C o n s t i t u t i o n 
does not p r o h i b i t s t a t e s from "death 
q u a l i f i c a t i o n " of j u r i e s i n c a p i t a l cases 
and t h a t so q u a l i f y i n g a j u r y does not 
d e p r i v e a defendant of an i m p a r t i a l j u r y . 
476 U.S. a t 173, 106 S.Ct. a t 1764. 
Alabama C o u r t s have c o n s i s t e n t l y h e l d 
l i k e w i s e . See W i l l i a m s v. S t a t e , 556 So. 2d 
737 ( A l a . Crim. App. 1986), r e v ' d i n p a r t , 
556 So. 2d 744 ( A l a . 1987); Edwards v.  
S t a t e , 515 So. 2d 86, 88 ( A l a . Crim. App. 
1987); M a r t i n v. S t a t e , 494 So. 2d 749 
( A l a . Crim. App. 1985).'" 
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Lee v. S t a t e , 44 So. 3d 1145, 1161-62 ( A l a . Crim. App. 2009), 

q u o t i n g S o c k w e l l v. S t a t e , 675 So. 2d 4, 18 ( A l a . Crim. App. 

1993). 

"A j u r y composed e x c l u s i v e l y of j u r o r s who have 
been d e a t h - q u a l i f i e d i n accordance w i t h the t e s t 
e s t a b l i s h e d i n Wainwright v. W i t t , 469 U.S. 412, 105 
S.Ct. 844, 83 L.Ed.2d 841 (1985), i s c o n s i d e r e d t o 
be i m p a r t i a l even though i t may be more c o n v i c t i o n 
prone than a n o n - d e a t h - q u a l i f i e d j u r y . W i l l i a m s v.  
S t a t e , 710 So. 2d 1276 ( A l a . Cr. App. 1996). See 
L o c k h a r t v. McCree, 476 U.S. 162, 106 S.Ct. 1758, 90 
L.Ed.2d 137 (1986). N e i t h e r the f e d e r a l nor the 
s t a t e c o n s t i t u t i o n p r o h i b i t s the s t a t e from ... 
d e a t h - q u a l i f y i n g j u r o r s i n c a p i t a l c a s e s . I d . ; 
W i l l i a m s ; Haney v. S t a t e , 603 So. 2d 368, 391-92 
( A l a . Cr. App. 1991), a f f ' d , 603 So. 2d 412 ( A l a . 
1992), c e r t . d e n i e d , 507 U.S. 925, 113 S.Ct. 1297, 
122 L.Ed.2d 687 (1993)." 

Davis v. S t a t e , 718 So. 2d 1148, 1157 ( A l a . Crim. App. 1995) 

( f o o t n o t e o m i t t e d ) . 

The c i r c u i t c o u r t committed no e r r o r i n a l l o w i n g the 

v e n i r e t o be d e a t h - q u a l i f i e d . 

V I . 

S c o t t n e xt argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g the S t a t e t o i n t r o d u c e h e a r s a y e v i d e n c e c o n c e r n i n g a 

statement S c o t t ' s f a t h e r made a f t e r he a r r i v e d a t the scene of 

the f i r e i n the e a r l y morning hours of August 16, 2008. 

60 



CR-08-1747 

Paramedic James Yarborough t e s t i f i e d t h a t about 20 

minutes a f t e r he a r r i v e d S c o t t was i n the ambulance and 

S c o t t ' s p a r e n t s and her mot h e r - i n - l a w a r r i v e d a t the scene. 

He t e s t i f i e d t h a t when S c o t t ' s f a t h e r , Donald Bray, a r r i v e d 

Bray broke down and s a i d t o S c o t t : "What have you done?" (R. 

1115.) Counsel o b j e c t e d and argued t h a t Bray's statement was 

i n a d m i s s i b l e h e a r s a y . The S t a t e a s s e r t e d t h a t the statement 

was an e x c i t e d u t t e r a n c e ; t h e r e f o r e , i t argued, i t was an 

e x c e p t i o n t o the hea r s a y r u l e . The c i r c u i t c o u r t h e l d t h a t 

the statement was a d m i s s i b l e under Rule 803(2), A l a . R. E v i d . 

(R. 1122.) Sgt. B r i a n S h a c k e l f o r d of the C i t y of R u s s e l l v i l l e 

P o l i c e Department t e s t i f i e d t h a t when S c o t t ' s f a m i l y a r r i v e d 

a t the scene of the f i r e , S c o t t got out of the ambulance t o 

meet them. He s a i d t h a t S c o t t ' s f a t h e r was " r e a l l y i r a t e " and 

up s e t and t h a t he screamed a t S c o t t "Oh, my God. What's — 

what have you done t o my b a b i e s ? " (R. 1260.) S c o t t o b j e c t e d 

and a s s e r t e d t h a t the statement was i n a d m i s s i b l e hearsay. The 

c i r c u i t c o u r t o v e r r u l e d the o b j e c t i o n . (R. 1260.) W i l l i a m 

Crenshaw, a v o l u n t e e r f i r e f i g h t e r , t e s t i f i e d t h a t an o l d e r man 

h o l l e r e d a t S c o t t : "What the h e l l have you done w i t h my 

grandbabies? What the h e l l have you done? Where i s my 
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g r a n d b a b i e s ? " (R. 1291.) S c o t t d i d not o b j e c t t o t h i s 

t e s t i m o n y . C h r i s t o p h e r Aaron N i c h o l s , an o f f i c e r w i t h the 

R u s s e l l v i l l e P o l i c e Department, t e s t i f i e d t h a t S c o t t ' s f a m i l y 

was "v e r y , v e r y e m o t i o n a l " and t h a t when her f a t h e r approached 

her he screamed, "What d i d you do t o my grandbaby?" (R. 

1312.) The c i r c u i t c o u r t a l l o w e d the statement t o be r e c e i v e d 

i n t o e v i d e n c e over S c o t t ' s o b j e c t i o n . (R. 1312.) 

Rule 8 0 3 ( 2 ) , A l a . R. E v i d . , d e f i n e s " e x c i t e d u t t e r a n c e " 

as: "A statement r e l a t i n g t o a s t a r t l i n g event or c o n d i t i o n 

made w h i l e the d e c l a r a n t was under the s t r e s s of e x c i t e m e n t 

caused by the event or c o n d i t i o n . " "The e x c i t e d u t t e r a n c e 

e x c e p t i o n e s t a b l i s h e s no p r e r e q u i s i t e t h a t a d e c l a r a n t have 

p a r t i c i p a t e d i n the event or c o n d i t i o n which caused the s t r e s s 

of e x c i t e m e n t . The e x c i t e d u t t e r a n c e of a b y s t a n d i n g o b s e r v e r 

i s a d m i s s i b l e the same as i f the d e c l a r a n t had been a 

p a r t i c i p a n t i n the e x c i t i n g o c c u r r e n c e . " C. Gamble and R. 

Goodwin, M c E l r o y ' s Alabama Ev i d e n c e § 265.01(8) (6th ed 2009) . 

See H a r v i l l e v. S t a t e , 386 So. 2d 776 ( A l a . Crim. App. 1980); 

Bass v. S t a t e , 375 So. 2d 540 ( A l a . Crim. App. 1979). 
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The Alabama Supreme C o u r t i n Ex p a r t e C.L.Y., 928 So 2d 

1069 ( A l a . 2005), s t a t e d the f o l l o w i n g c o n c e r n i n g t h i s 

e x c e p t i o n t o the h e a r s a y r u l e : 

" ' [ S ] t r i c t c o n t e m p o r a n e i t y s h o u l d not be 
r e q u i r e d between the statement and the 
o c c u r r e n c e i n o r d e r f o r the d e c l a r a t i o n t o 
q u a l i f y f o r the p r e s e n t h e a r s a y e x c e p t i o n . 
Indeed, our c o u r t s have s a i d t h a t time 
alone i s not a d e t e r m i n i n g c r i t e r i o n and 
t h a t a p p l i c a b i l i t y of t h i s e x c e p t i o n cannot 
be d e c i d e d upon the b a s i s of any s p e c i f i e d 
time or number of minutes between the a c t 
and the d e c l a r a t i o n . The c r i t i c a l f a c t o r 
i s whether the p e r s o n who made the 
statement i s s t i l l under the i n f l u e n c e of 
the emotions a r i s i n g from the s t a r t l i n g 
e vent. S t a t e d d i f f e r e n t l y , the statement 
does not have t o be made contemporaneously 
w i t h the s t a r t l i n g event or c o n d i t i o n but 
i t must be u t t e r e d contemporaneously w i t h 
the e x c i t e m e n t r e s u l t i n g from the s t a r t l i n g 
event or c o n d i t i o n . How l o n g the 
e x c i t e m e n t p r e v a i l s i s l a r g e l y d e t ermined 
by the c h a r a c t e r of the event or 
c o n d i t i o n . ' " 

928 So. 2d a t 1072-73, q u o t i n g C h a r l e s W. Gamble, M c E l r o y ' s  

Alabama Evidence § 265.01(2) (5th ed. 1996) ( f o o t n o t e s 

o m i t t e d ) . 3 " I n d e c i d i n g whether the d e c l a r a n t remained under 

the s t r e s s of e x c i t e m e n t , the t r i a l c o u r t may c o n s i d e r the 

3C.L.Y. c i t e s §265.01(2) of the f i f t h e d i t i o n of M c E l r o y ' s  
Alabama E v i d e n c e . T h i s s e c t i o n remains unchanged i n the s i x t h 
e d i t i o n , which was p u b l i s h e d i n 2009. 
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c o n t e x t of the statement i t s e l f . " M c E l r o y ' s Alabama Evidence 

§ 265.01(2). "The q u e s t i o n of whether the statement i s 

spontaneous i n a g i v e n case i s t o be d e c i d e d upon the f a c t s 

and c i r c u m s t a n c e s of t h a t case, and such d e t e r m i n a t i o n i s a 

q u e s t i o n f o r the t r i a l c o u r t . " O'Cain v. S t a t e , 586 So. 2d 

34, 38 ( A l a . Crim. App. 1991). 

Testimony showed t h a t Bray had been c a l l e d i n the middle 

of the n i g h t t o come t o h i s daughter's house because her house 

was on f i r e . When he a r r i v e d w i t h h i s w i f e and Jeremy's 

mother emergency p e r s o n n e l surrounded h i s daughter's home. 

The c o n t e n t of the statement i t s e l f shows e x c i t e m e n t based on 

a " s t a r t l i n g e v e n t . " The c i r c u i t c o u r t c o r r e c t l y found t h a t 

the statement was p r o p e r l y a d m i s s i b l e as an e x c i t e d u t t e r a n c e . 

See Ex p a r t e C.L.Y. Thus, we f i n d no e r r o r i n the c i r c u i t 

c o u r t ' s a d m i s s i o n of Bray's statement t o S c o t t . 

V I I . 

S c o t t n ext argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g e v i d e n c e of o t h e r f i r e s i n houses i n h a b i t e d by S c o t t 

to be i n t r o d u c e d a t her t r i a l . S p e c i f i c a l l y , S c o t t argues 

t h a t the c o u r t m i s a p p l i e d Rule 404(b), A l a . R. E v i d . , because, 
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she argues, t h e r e was no e v i d e n c e t h a t S c o t t s t a r t e d the o t h e r 

f i r e s . 

The r e c o r d shows t h a t S c o t t moved i n l i m i n e t h a t the 

S t a t e be p r o h i b i t e d from o f f e r i n g t e s t i m o n y c o n c e r n i n g o t h e r 

f i r e s . (C.R. 323.) The S t a t e gave n o t i c e , p u r s u a n t t o Rule 

404(b), A l a . R. E v i d . , of i t s i n t e n t t o i n t r o d u c e e v i d e n c e of 

s i x o t h e r f i r e s : (1) a f i r e i n January 1985 a t S c o t t ' s 

f a t h e r ' s house; (2) a f i r e i n J u l y 1985 a t S c o t t ' s f a t h e r ' s 

house; (3) a f i r e i n January 1990 a t S c o t t ' s f a t h e r ' s house; 

(4) a f i r e i n March 1999 on p r o p e r t y owned by S c o t t ' s f a t h e r ; 

(5) a f i r e on January 12, 2006, a t S c o t t ' s house; and (6) a 

f i r e on January 14, 2006, a t S c o t t ' s house. The S t a t e 

a s s e r t e d t h a t i t i n t e n d e d t o i n t r o d u c e t h i s e v i d e n c e t o show 

p l a n , motive, and i d e n t i t y . An e x t e n s i v e motion h e a r i n g was 

h e l d on t h i s i s s u e . (R. 175-214.) A t the h e a r i n g , the S t a t e 

made the f o l l o w i n g argument: 

"On the 2006 f i r e , t h e r e ' s two i n 2006 t h a t we 
have an abundance of e v i d e n c e i n c l u d i n g people t h a t 
were t h e r e a t the f i r e , we have the f i r e marshal's 
o f f i c e t h a t i n v e s t i g a t e d t h a t f i r e , we have the 
o r i g i n and cause examiner from the i n s u r a n c e company 
t h a t he l i s t e d the f i r e as i n c e n d i a r y . 

"We have the f a c t s as f a r as Ms. S c o t t b e i n g the 
l a s t one t o l e a v e those f i r e s i n b o t h s i t u a t i o n s i n 
2006. We have a l o t of d e t a i l s t o those f i r e s t h a t 
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we t h i n k would d e f i n i t e l y e s t a b l i s h a s i m i l a r type 
of p l a n as [the p r o s e c u t o r ] a l r e a d y d i s c u s s e d t o 
burn down houses t o get i n s u r a n c e proceeds. 

"And t h a t i s one of the reasons she was i n d i c t e d 
i n t h i s case. One of t h r e e a l t e r n a t i v e counts was 
t h a t Ms. S c o t t i s i n d i c t e d f o r , as f a r as a motive, 
f o r p e c u n i a r y g a i n . And i n t h i s case, the 2006 
cas e s , i t was the v e r y same s i t u a t i o n s where the 
f i r e o c c u r r e d two days a p a r t , Ms. S c o t t was the l a s t 
p e r s o n t o l e a v e those f i r e s , one f i r e was caused by 
the s t o v e eye b e i n g l e f t [on] and she was [the] l a s t 
p e r s o n t o l e a v e t h a t house. 

"The second f i r e was r u l e d i n c e n d i a r y , and i t 
s t a r t e d i n r i g h t around the same area even though 
nobody was i n the house f o r , a t l e a s t , 12 hours 
p r i o r t o Ms. S c o t t ' s e n t r y t o r a i s e windows. And as 
soon as she l e f t , w i t h i n a s h o r t time p e r i o d , the 
house burned a g a i n . And then, of c o u r s e , she's 
c o l l e c t e d the f u l l i n s u r a n c e proceeds f o r t h a t 
house. 

i n "These are v e r y s i m i l a r i s s u e s t o t h i s case 
which she had taken out i n s u r a n c e p o l i c i e s the day 
b e f o r e the f i r e on her son, and she a l s o had her 
house i n s u r e d w i t h a v e r y l a r g e amount of money a t 
the time of which these houses -- the house burned 
down on S i g n o r e D r i v e . 

"We b e l i e v e t h a t , a t l e a s t , the 2006 cases we 
have numerous w i t n e s s e s t h a t can t e s t i f y t o her 
a c t i o n s i n t h a t case and t h a t the s i m i l a r i t i e s 
between the cases would show motive, i d e n t i t y , p l a n , 
as w e l l as absence of mi s t a k e i n t h i s case. 

"And the motive, e s p e c i a l l y i n t h i s case b e i n g 
the f a c t t h a t t h i s was done f o r a p e c u n i a r y g a i n , 
which i s a l l e g e d i n the i n d i c t m e n t , i s a huge i s s u e 
f o r us, and we b e l i e v e the evi d e n c e i s v e r y t e l l i n g 
t h a t on 2006 f i r e s the motives f o r the e x a c t same 
purpose." 

66 



CR-08-1747 

(R. 184-86.) 

The c i r c u i t c o u r t i s s u e d the f o l l o w i n g o r d e r g r a n t i n g the 

S t a t e ' s r e q u e s t t o i n t r o d u c e e v i d e n c e c o n c e r n i n g the two 2006 

f i r e s : 

"The Court f i n d s t h a t the S t a t e may i n t r o d u c e 
e v i d e n c e of the January 12, 2006, f i r e and the 
January 14, 2006, f i r e . The Court f i n d s t h a t these 
f i r e s can be used i n r e g a r d t o show p l a n , motive, 
and i d e n t i t y . Any w i t n e s s t h a t has been l i s t e d by 
the S t a t e on i t s n o t i c e p e r t a i n i n g t o t h e s e two 
f i r e s w i l l be p e r m i t t e d t o t e s t i f y . The Court f i n d s 
t h a t the p r o b a t i v e v a l u e of t h i s e v i d e n c e outweighs 
and p r e j u d i c i a l e f f e c t . 

"The Court f i n d s t h a t the 1985 f i r e s , the 1990 
f i r e , and the 1999 f i r e s are e x c l u d e d from e v i d e n c e . 
The remoteness i n time and d i s s i m i l a r n a t u r e of 
these f i r e s would keep these f i r e s from f a l l i n g 
under any e x c e p t i o n under 404(b). F u r t h e r , any 
p r o b a t i v e v a l u e would be outweighed by the 
p r e j u d i c i a l e f f e c t of these f i r e s . " 

(C.R. 378.) 

Rule 404(b), A l a . R. E v i d . , s t a t e s : 

"Evidence of o t h e r c r i m e s , wrongs, or a c t i s not 
a d m i s s i b l e t o prove the c h a r a c t e r of a person i n 
o r d e r t o show a c t i o n i n c o n f o r m i t y t h e r e w i t h . I t 
may, however, be a d m i s s i b l e f o r o t h e r purposes such 
as p r o o f of motive, o p p o r t u n i t y , i n t e n t , 
p r e p a r a t i o n , p l a n , knowledge, i d e n t i t y , or absence 
of m i s t a k e or a c c i d e n t , p r o v i d e d t h a t upon r e q u e s t 
by the accused, the p r o s e c u t i o n i n a c r i m i n a l case 
s h a l l p r o v i d e r e a s o n a b l e n o t i c e i n advance of t r i a l , 
or d u r i n g t r i a l i f the c o u r t excuses p r e t r i a l n o t i c e 
on good cause shown, of the g e n e r a l n a t u r e of any 
such e v i d e n c e i t i n t e n d s t o i n t r o d u c e a t t r i a l . " 
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I n i t i a l l y , we q u e s t i o n whether the a d m i s s i o n of ev i d e n c e 

of the January 12, 2006, f i r e was governed by Rule 404(b), 

A l a . R. E v i d . , g i v e n t h a t the u n d i s p u t e d t e s t i m o n y showed t h a t 

t h i s f i r e was a c c i d e n t a l and was not i n c e n d i a r y i n o r i g i n . As 

t h i s C ourt s t a t e d i n Ward v. S t a t e , 440 So. 2d 1227 ( A l a . 

Crim. App. 1983): 

" A p p e l l a n t contends t h a t the t r i a l c o u r t e r r e d 
i n f a i l i n g t o e x c l u d e t e s t i m o n y of the p r i o r 
u n r e l a t e d f i r e of November 2, 1981, a t h i s and h i s 
w i f e ' s r e s i d e n c e . A p p e l l a n t contends t h a t s i n c e no 
evi d e n c e was o f f e r e d c o n n e c t i n g e i t h e r a p p e l l a n t or 
h i s w i f e w i t h the f i r s t f i r e , the t r i a l c o u r t e r r e d 
i n o v e r r u l i n g h i s 'motion i n l i m i n e , ' or i n the 
a l t e r n a t i v e , h i s motion f o r new t r i a l . A p p e l l a n t 
r e l i e s on Moreland v. S t a t e , 373 So. 2d 1259 ( A l a . 
Cr. App. 1979), which s t a t e s : 

"'of a pe r s o n f o r the a l l e g e d commission of 
a p a r t i c u l a r c r i m e , e v i d e n c e of o t h e r a c t s 
which of themselves c o n s t i t u t e d i s t i n c t and 
independent o f f e n s e s i s not a d m i s s i b l e 
[ B ] e f o r e e v i d e n c e of a second f i r e i s 
i n t r o d u c e d , t h e r e must be some l e g i t i m a t e 
e v i d e n c e which would a t l e a s t f u r n i s h a 
r e a s o n a b l e i n f e r e n c e of the in v o l v e m e n t of 
the accused.' 

" ( c i t a t i o n s omitted) 

"Moreland, s u p r a , a t 1261. 

" A p p e l l a n t c i t e s t o t h i s c o u r t a c o r r e c t 
p r o p o s i t i o n of law, but one t h a t i s i n a p p l i c a b l e t o 
the case a t b a r . U n l i k e Moreland, the S t a t e i n the 
case sub j u d i c e never i n t r o d u c e d e v i d e n c e showing 
d i r e c t l y or by i n f e r e n c e t h a t the f i r s t f i r e on 
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November 2, 1981, was the r e s u l t of c r i m i n a l 
a c t i v i t y . Furthermore, t h e r e was no argument by the 
p r o s e c u t i o n i m p l y i n g the same. As such, the p r i o r 
f i r e cannot be s a i d t o c o n s t i t u t e an ' o f f e n s e ' t o 
which the g e n e r a l e x c l u s i o n a r y r u l e a p p l i e s . " 

440 So. 2d a t 1229. See a l s o B a x t e r v. S t a t e , 176 Ga. App. 

154, 225 S.E.2d 607 (1985) ("[T]here was no c o n t e n t i o n by the 

s t a t e t h a t these f i r e s were the r e s u l t of c r i m i n a l a c t i v i t y on 

the p a r t of a p p e l l a n t or anyone e l s e ; hence, the q u e s t i o n i n g 

cannot be c o n s i d e r e d an improper attempt t o i n t r o d u c e e v i d e n c e 

of p r i o r o f f e n s e . " ) ; S t a t e v. R o b e r t s , 250 Ga. 414, 415, 297 

S.E.2d 274, 275 (1982) ("[W]e cannot f i n d e r r o r i n the 

a d m i s s i o n of e v i d e n c e of p r i o r f i r e s which were not shown t o 

have been the r e s u l t of c r i m i n a l a c t i v i t y . " ) . 

Even i f the e v i d e n c e of the f i r e t h a t was r u l e d 

a c c i d e n t a l was s u b j e c t t o r e v i e w under Rule 404(b), A l a . R. 

E v i d . , we would f i n d t h a t e v i d e n c e was c o r r e c t l y a d m i t t e d f o r 

the f o l l o w i n g reasons. 

A. 

F i r s t , S c o t t argues t h a t e v i d e n c e of the two 2006 f i r e s 

was not a d m i s s i b l e because, she says, the S t a t e f a i l e d t o 

e s t a b l i s h s u f f i c i e n t e v i d e n c e of S c o t t ' s c o n n e c t i o n t o the 

f i r e s . 
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"When i t i s d e c i d e d t h a t p r i o r crimes or a c t s of 
the accused are a d m i s s i b l e t o prove a p r o p e r purpose 
a s s e r t e d under Rule 404(b), the q u e s t i o n n a t u r a l l y 
a r i s e s as t o what degree of p r o o f i s r e q u i r e d t o 
show such a p r i o r c r i m i n a l a c t . I f the accused was 
c o n v i c t e d f o r the former misconduct then, of co u r s e , 
the r e c o r d of the c o n v i c t i o n w i l l g e n e r a l l y s u f f i c e . 
However, i f t h e r e was no c o n v i c t i o n f o r the o t h e r 
crime or misconduct then i t has been s t a t e d t h a t the 
c o u r t s h o u l d p r o c e e d s l o w l y and r e q u i r e more than 
mere rumors and s u s p i c i o n s . Some c o u r t s r e q u i r e 
t h a t e x t r i n s i c a c t s be proven beyond a r e a s o n a b l e 
doubt w h i l e o t h e r s r e q u i r e c l e a r and c o n v i n c i n g 
p r o o f . A l l of these t e s t s , however, appear more 
s t r i c t than t h a t a p p l i e d i n the c o u r t s of Alabama. 
The Alabama requirement i s more l i k e t h a t now  
a f f i r m e d by the U n i t e d S t a t e s Supreme Court under  
which the judge must s i m p l y d e c i d e whether the  
evid e n c e i s s u f f i c i e n t f o r the j u r y t o d e c i d e t h a t  
the c o l l a t e r a l a c t d i d occur and t h a t the accused  
committed i t . " 

C. Gamble and R. Goodwin, M c E l r o y ' s Alabama Evidence § 

69.02(4) (6th ed. 2009) (emphasis added). 

"In H uddleston v. U n i t e d S t a t e s , 485 U.S. 681, 687, 
108 S.Ct. 1496, 1500, 99 L.Ed.2d 771 (1988), the 
U n i t e d S t a t e s Supreme Court ' e x p r e s s l y d e c l i n e d t o 
r e q u i r e a l e v e l of p r o o f of a t l e a s t a preponderance 
of the ev i d e n c e b e f o r e the t r i a l c o u r t c o u l d a l l o w 
e v i d e n c e of an e x t r i n s i c a c t t o go b e f o r e the j u r y . ' 
Ex p a r t e H i n t o n , 548 So. 2d [562] a t 567 [ ( A l a . 
1 9 8 9 ) ] . 'Rather, " s i m i l a r " a c t s e v i d e n c e s h o u l d be 
a d m i t t e d i f t h e r e i s s u f f i c i e n t e v i d e n c e t o sup p o r t 
a f i n d i n g by the j u r y t h a t the defendant committed 
the s i m i l a r a c t . ' H u d d l e ston, 485 U.S. a t 685, 108 
S.Ct. a t 14 99." 

A k i n v. S t a t e , 698 So. 2d 228, 235 ( A l a . Crim. App. 1996). 

"The judge i s not r e q u i r e d t o be c o n v i n c e d beyond a r e a s o n a b l e 
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doubt, by c l e a r and c o n v i n c i n g e v i d e n c e , or by a preponderance 

of the e v i d e n c e t h a t defendant committed the e x t r i n s i c a c t . " 

S t a t e v. H a s k i n s , 104 N.C. App. 675, 680, 411 S.E.2d 376, 380 

(1991). 

" I n U n i t e d S t a t e s v. Herndon, 982 F.2d 1411 (10th 
C i r . 1992), the defendant argued t h a t s i m i l a r a c t s 
e v i d e n c e was i r r e l e v a n t because the government had 
f a i l e d t o prove t h a t he had committed the e a r l i e r 
s i m i l a r o f f e n s e on which p r o o f had been a d m i t t e d . 
We noted t h a t Huddleston [v. U n i t e d S t a t e s , 485 U.S. 
681 (1988)] had ' h e l d t h a t a t r i a l c o u r t need not 
make a p r e l i m i n a r y f i n d i n g t h a t the government 
p r o v e d the e x i s t e n c e of the s i m i l a r a c t ' by the 
defendant b e f o r e s u b m i t t i n g the s i m i l a r a c t s 
e v i d e n c e t o the j u r y . I d . a t 1415 (emphasis added). 
O b v i o u s l y , as Huddleston and [ U n i t e d S t a t e s v.] 
Beechum[, 582 F.2d 898 (5th C i r . 1978),] make c l e a r , 
the t r i a l judge's f u n c t i o n i s t o determine o n l y the 
presence of ' s u f f i c i e n t e v i d e n c e t o support a 
f i n d i n g by the j u r y t h a t the defendant committed the 
s i m i l a r a c t , ' i d . ( q u o t i n g Rule 404(b)) -- a 
' r e l e v a n c y c o n d i t i o n e d on f a c t ' q u e s t i o n under Rule 
104(b) as opposed t o a p r e l i m i n a r y q u e s t i o n of 
a d m i s s i b i l i t y of the type enumerated i n Rule 104(a) 
(e.g., q u a l i f i c a t i o n of a w i t n e s s , e x i s t e n c e of a 
p r i v i l e g e ) . " 

U n i t e d S t a t e s v. P l a t e r o , 72 F.3d 806, 814 (10th C i r . 1995). 

In B r i g g s v. S t a t e , 549 So. 2d 155 ( A l a . Crim. App. 

1989), the defendant was c o n v i c t e d of arson and argued on 

app e a l t h a t the c i r c u i t c o u r t e r r e d i n a d m i t t i n g e v i d e n c e of 

two e a r l i e r f i r e s f o r which he had never been charged. B r i g g s 

argued on appeal t h a t the p r i o r f i r e s were not a d m i s s i b l e 
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because he was never charged w i t h those f i r e s , t h a t he was not 

seen s t a r t i n g those f i r e s , and t h a t the e v i d e n c e was a d m i t t e d 

o n l y t o show h i s p r o p e n s i t y t o commit the charged a r s o n . In 

u p h o l d i n g the a d m i s s i o n of the p r i o r f i r e s , we s t a t e d : 

"'"The g e n e r a l r u l e i s t h a t e v i d e n c e of o t h e r 
crimes not charged i n the i n d i c t m e n t i s i n a d m i s s i b l e 
i f i t s o n l y purpose i s t o show the bad c h a r a c t e r , 
i n c l i n a t i o n or p r o p e n s i t y of the accused t o commit 
the type of crime f o r which he i s b e i n g 
p r o s e c u t e d . " ' B a r t o n v. S t a t e , 494 So. 2d 943, 952 
( A l a . Cr. App. 1986) ( c i t a t i o n s o m i t t e d ) . See a l s o , 
C. Gamble, M c E l r o y ' s Alabama E v i d e n c e , § 69.01(1) 
(3d ed. 1977). However, e v i d e n c e of d i s t i n c t and 
independent o f f e n s e s i s a d m i s s i b l e i n the t r i a l of 
a person accused of a s p e c i f i c crime when i t s 
purpose i s t o e s t a b l i s h i d e n t i t y or a s i n g l e p l a n , 
d e s i g n , scheme, or system. Dowdell v. S t a t e , 480 So. 
2d 45 ( A l a . Cr. App. 1985). 

"In the case sub j u d i c e , i d e n t i t y was v e r y much 
i n q u e s t i o n a t the a p p e l l a n t ' s t r i a l , as he d e n i e d 
s e t t i n g f i r e t o h i s e s t r a n g e d w i f e ' s house, because 
t h e r e were no w i t n e s s e s who c o u l d p l a c e him a t the 
house a t the time the b l a z e began. Evidence of the 
two f i r e s t h a t o c c u r r e d i n F e b r u a r y 1987 was 
p r o p e r l y a d m i s s i b l e i n the p r e s e n t case as t e n d i n g 
t o prove t h a t the a p p e l l a n t was the p e r s o n who s e t 
the house f i r e . 

"The a p p e l l a n t contends i n h i s b r i e f t h a t he was 
never charged w i t h the two e a r l i e r f i r e s , t h a t no 
one saw him s e t them, and t h e r e f o r e t h a t they s h o u l d 
not have been a l l o w e d i n t o e v i d e n c e . In support of 
h i s argument, the a p p e l l a n t c i t e s W i l l i a m s v. S t a t e , 
350 So. 2d 708 ( A l a . 1977). I n i t i a l l y , t h i s C ourt 
notes t h a t , ' [ i ] f the accused's commission of 
another crime i s o t h e r w i s e competent and a d m i s s i b l e 
under one of the e x c e p t i o n s t o the g e n e r a l 
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e x c l u s i o n a r y r u l e , the s t a t e may prove h i s g u i l t of 
the o t h e r crime by the same k i n d of evi d e n c e -- b o t h 
c i r c u m s t a n t i a l and d i r e c t -- t h a t would be 
a d m i s s i b l e i f the accused were b e i n g t r i e d f o r the 
o t h e r c r i m e . ' M c E l r o y ' s Alabama E v i d e n c e , s u p r a , a t 
§ 69.02(5). See a l s o , E s l a v a v. S t a t e , 473 So. 2d 
1143, 1146 ( A l a . Cr. App. 1985). 

"In t h i s case, e v i d e n c e showed t h a t the c l o t h e s 
burned i n the f i r s t of the two Febr u a r y 1987 f i r e s 
had been i n a c l o s e t i n Ms. B r i g g s ' s home 
im m e d i a t e l y b e f o r e the f i r e , and t h a t the a p p e l l a n t 
was the o n l y one i n the house a t t h a t time. Other 
e v i d e n c e i n d i c a t e d t h a t , a l t h o u g h the a p p e l l a n t was 
not l i v i n g i n the house a t the time of the second 
f i r e , he s t i l l had a key t o the d w e l l i n g . Evidence 
a l s o suggested t h a t the a p p e l l a n t and Ms. B r i g g s 
were e x p e r i e n c i n g s e r i o u s m a r i t a l problems when the 
two f i r e s o c c u r r e d . In the o p i n i o n of t h i s C o u r t , 
t h i s e v i d e n c e was s u f f i c i e n t t o connect the 
a p p e l l a n t t o the two p r i o r f i r e s . " 

549 So. 2d a t 158-59. 

Here, the 2006 f i r e s o c c u r r e d i n S c o t t ' s house, the house 

was h e a v i l y i n s u r e d a t the time of the f i r e s , S c o t t had 

i n c r e a s e d the i n s u r a n c e on the house w i t h i n months of the 

f i r e s , S c o t t and her husband c o l l e c t e d a p p r o x i m a t e l y i n 

$185,000 i n i n s u r a n c e as a r e s u l t of the second f i r e , and 

S c o t t was the l a s t p e r s o n t o l e a v e the house b e f o r e each f i r e . 

There was a l s o t e s t i m o n y t h a t S c o t t made a d e t a i l e d account of 

the items t h a t had been d e s t r o y e d i n the second f i r e t o the 

e x t e n t t h a t the l i s t c o n s i s t e d of 109 pages and c o n t a i n e d 
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items v a l u e d a t one d o l l a r . Based on t h i s C o u r t ' s h o l d i n g i n 

B r i g g s , the evi d e n c e p r e s e n t e d was s u f f i c i e n t t o connect S c o t t 

t o the 2006 f i r e s . 

B. 

Second, S c o t t argues t h a t the p r i o r f i r e s were not 

a d m i s s i b l e under the common-plan or i d e n t i t y e x c e p t i o n t o the 

g e n e r a l e x c l u s i o n a r y r u l e . 

"[T]he common p l a n , scheme, or d e s i g n e x c e p t i o n i s 

' e s s e n t i a l l y c o e x t e n s i v e w i t h the i d e n t i t y e x c e p t i o n , ' Ex  

p a r t e Darby, 516 So. 2d 786, 789 ( A l a . 1987), and ' a p p l i e s 

o n l y when i d e n t i t y i s a c t u a l l y a t i s s u e . ' " Lewis v. S t a t e , 889 

So. 2d 623, 661 ( A l a . Crim. App. 2003). 

When d i s c u s s i n g t h i s e x c e p t i o n t o the g e n e r a l 

e x c l u s i o n a r y r u l e , the Alabama Supreme Court has s t a t e d : 

"Rule 404(b) p r o v i d e s t h a t e v i d e n c e of a 
c o l l a t e r a l a c t by the defendant i s not a d m i s s i b l e t o 
prove the bad c h a r a c t e r of the defendant. 
'"Evidence of p r i o r [or subsequent] bad a c t s of a 
c r i m i n a l defendant i s p r e s u m p t i v e l y p r e j u d i c i a l t o 
the defendant."' Bolden v. S t a t e , 595 So. 2d 911, 
913 ( A l a . Crim. App. 1991), c e r t . d e n i e d , 595 So. 2d 
914 ( A l a . 1992) ( q u o t i n g Ex p a r t e C o f e r , 440 So. 2d 
1121, 1124 ( A l a . 1983)). However, such e v i d e n c e i s 
a d m i s s i b l e f o r o t h e r m a t e r i a l purposes, i n c l u d i n g 
p r o o f of i d e n t i t y . Rule 404(b). C o l l a t e r a l - a c t 
e v i d e n c e i s a d m i s s i b l e t o prove i d e n t i t y o n l y when 
the i d e n t i t y of the person who committed the charged 
o f f e n s e i s i n i s s u e and the charged o f f e n s e i s 
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committed i n a n o v e l or p e c u l i a r manner. C. Gamble, 
M c E l r o y ' s Alabama Evidence § 69.01(8) (5th ed. 
1996); Ex p a r t e A r t h u r , 472 So. 2d 665 ( A l a . 1985); 
and Robertson v. S t a t e , 680 So. 2d 929 ( A l a . Crim. 
App. 1994). 'Under the i d e n t i t y e x c e p t i o n t o the 
g e n e r a l e x c l u s i o n a r y r u l e p r o h i b i t i n g the a d m i s s i o n 
of o t h e r or c o l l a t e r a l crimes as s u b s t a n t i v e 
e v i d e n c e of the g u i l t of the accused, the p r i o r 
crime i s not r e l e v a n t t o prove i d e n t i t y u n l e s s b o t h 
t h a t and the now-charged crime are " s i g n a t u r e 
c r i m e s " h a v i n g the accused's mark and the p e c u l i a r l y 
d i s t i n c t i v e modus o p e r a n d i so t h a t they may be s a i d 
t o be the work of the same p e r s o n . ' Bighames v.  
S t a t e , 440 So. 2d 1231, 1233 ( A l a . Crim. App. 1983) 
(emphasis added). ' [ E ] v i d e n c e of a p r i o r crime i s 
a d m i s s i b l e o n l y when the c i r c u m s t a n c e s s u r r o u n d i n g 
the p r i o r crime and those s u r r o u n d i n g the p r e s e n t l y 
charged crime " e x h i b i t such a g r e a t degree of 
s i m i l a r i t y t h a t anyone v i e w i n g the two o f f e n s e s 
would n a t u r a l l y assume them t o have been committed 
by the same p e r s o n . " ' Ex p a r t e A r t h u r , 472 So. 2d a t 
668 ( q u o t i n g Brewer v. S t a t e , 440 So. 2d 1155, 1161 
( A l a . Crim. App. 1983)). See a l s o Mason v. S t a t e , 
259 A l a . 438, 66 So. 2d 557 (1953); and Govan v.  
S t a t e , 40 A l a . App. 482, 115 So. 2d 667 (1959) 
( r e c o g n i z i n g t h a t the i d e n t i t y e x c e p t i o n i s 
a p p l i c a b l e o n l y where bo t h the p r i o r crime and the 
charged o f f e n s e were committed i n the same s p e c i a l 
or p e c u l i a r manner)." 

Ex p a r t e Baker, 780 So. 2d 677, 679 ( A l a . 2000) (emphasis i n 

o r i g i n a l ) . See Annot., A d m i s s i b i l i t y , i n P r o s e c u t i o n f o r 

C r i m i n a l B u r n i n g of P r o p e r t y , or f o r M a i n t a i n i n g F i r e Hazard, 

of Evidence of Other F i r e s , 87 A.L.R.2d 891 (1963). See a l s o 

S t a t e v. Lowther, 434 N.W.2d 747, 753 (S.D. 1989) ("There was 

a s i m i l a r s e q u e n t i a l r e l a t i o n s h i p between the January f i r e and 
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the December f i r e . Both f i r e s o c c u r r e d i n the e a r l y morning 

hours when the mobile homes were unoccupied. In b o t h cases, 

the p o i n t of the f i r e ' s o r i g i n was a h o l e which burned through 

the f l o o r w i t h an e l e c t r i c a l a p p l i a n c e nearby and the use of 

a c c e l e r a n t s was s u s p e c t e d . Defendant had i n s u r a n c e on b o t h 

s t r u c t u r e s and t h e i r c o n t e n t s and c o l l e c t e d i n s u r a n c e proceeds 

a f t e r the January f i r e . These s i m i l a r i t i e s suggest motive, 

p l a n , p r e p a r a t i o n , knowledge, and absence of a c c i d e n t . " ) ; 

K i n s e r v. S t a t e , 501 N.E.2d 1041, 1043 (Ind. 1986) ("Here, the 

c h a l l e n g e d e v i d e n c e r e v e a l e d p r i o r f i r e s of h e a v i l y i n s u r e d 

p r o p e r t y owned by A p p e l l a n t , i n c e n d i a r y i n n a t u r e and showing 

s i g n s of tampered-with e l e c t r i c a l w i r i n g . " ) ; Eps v. S t a t e , 52 

Md. App. 308, 318, 450 A.2d 913, 919 (1982) ("[In E l l e r b a v.  

S t a t e , 41 Md. App. 712, 398 A.2d 1250 (1979), we] r e c o g n i z e d 

t h a t a 'common scheme or p l a n ' e x c e p t i o n would have a v a i l a b l e 

i f t h e r e had been ev i d e n c e t h a t the a p p e l l a n t had s t a r t e d the 

f i r e s t o make and c o l l e c t i n s u r a n c e c l a i m s . " ) . 

In t h i s case, the 2006 f i r e s and the 2008 f i r e were i n 

houses owned and o c c u p i e d by S c o t t . Both homes were h e a v i l y 

i n s u r e d a t the times of the f i r e s , S c o t t had i n c r e a s e d her 

i n s u r a n c e w i t h i n months of the f i r e s , the S c o t t s r e c e i v e d over 
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$185,000 i n i n s u r a n c e monies as a r e s u l t of the second 2006 

f i r e and over $250,000 as a r e s u l t of the 2008 f i r e , S c o t t was 

the o n l y a d u l t p r e s e n t a t the time of the f i r e s , the smoke 

alarms had been d i s a b l e d a t the time of the f i r e s , and the 

i g n i t i o n source f o r each f i r e c o u l d not be determined. Based 

on the f a c t s p r e s e n t e d i n t h i s case, we f i n d t h a t e v i d e n c e of 

the 2006 f i r e s was a d m i s s i b l e under the i d e n t i t y and common-

p l a n e x c e p t i o n t o the g e n e r a l e x c l u s i o n a r y r u l e . 

C. 

S c o t t next argues t h a t the e v i d e n c e of the o t h e r f i r e s 

was not a d m i s s i b l e t o prove motive. 

"'Motive i s d e f i n e d as "an inducement, or t h a t 
which l e a d s or tempts the mind t o do or commit the 
crime charged." S p i c e r v. S t a t e , 188 A l a . 9, 11, 65 
So. 972, 977 (1914). M o t i v e has been d e s c r i b e d as 
" t h a t s t a t e of mind which works t o 'supply the 
reason t h a t nudges the w i l l and prods the mind t o 
i n d u l g e the c r i m i n a l i n t e n t . ' " [ C h a r l e s Gamble, 
C h a r a c t e r E v i d e n c e : A Comprehensive Approach 42 
(1987).] 

"'Furthermore, t e s t i m o n y o f f e r e d f o r 
the purpose of showing motive i s always 
a d m i s s i b l e . McClendon v. S t a t e , 243 A l a . 
218, 8 So. 2d 883 (1942). A c c o r d , Donahoo  
v. S t a t e , 505 So. 2d 1067 ( A l a . Cr. App. 
1986). " ' I t i s p e r m i s s i b l e i n e v e r y 
c r i m i n a l case t o show t h a t t h e r e was an 
i n f l u e n c e , an inducement, o p e r a t i n g on the 
accused, which may have l e d or tempted him 
t o commit the o f f e n s e . ' McAdory v. S t a t e , 
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62 A l a . 154 [ ( 1 8 7 8 ) ] . " N i c k e r s o n v. S t a t e , 
205 A l a . 684, 685, 88 So. 905, 907 

(1921).'" 

Hatcher v. S t a t e , 646 So. 2d 676, 679 ( A l a . 1994) q u o t i n g 

Bowden v. S t a t e , 538 So. 2d 1226, 1235 ( A l a . 1988). 

Moreover, 
"'"'Testimony g o i n g t o show motive, though 
motive i s not an element of the burden of 
p r o o f r e s t i n g on the s t a t e , i s always 
a d m i s s i b l e . ' ... Even s l i g h t e v i d e n c e t o 
show a motive f o r d o i n g the a c t i n a 
c r i m i n a l case i s not t o be e x c l u d e d , but 
s h o u l d be l e f t t o the c o n s i d e r a t i o n of the 
j u r y . " K e l l e y [v. S t a t e ] , 409 So. 2d [909] 
at 914 [ ( A l a . Cr. App. 1981)] (emphasis 

o m i t t e d ) . ' " 

S i l v e r v. S t a t e , 705 So. 2d 552, 556-67 ( A l a . Crim. App. 

1997), q u o t i n g Giddens v. S t a t e , 565 So. 2d 1277, 1281 ( A l a . 

Crim. App. 1990). 

"Although motive i s not an element of the o f f e n s e , and i s 

not a matter t h a t must be proven by the s t a t e nor a f a c t t o be 

s u b m i t t e d t o the j u r y f o r t h e i r d e t e r m i n a t i o n , where the 

evi d e n c e a g a i n s t the accused i s e n t i r e l y c i r c u m s t a n t i a l , i t s 

presence or absence i s of g r e a t s i g n i f i c a n c e i n d e t e r m i n i n g 

the s u f f i c i e n c y of the e v i d e n c e . " 6A C.J.S. Arson § 64 

(2012). "Evidence of l i f e i n s u r a n c e on the l i f e of the v i c t i m 
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which b e n e f i t s the accused i s r e l e v a n t i n a murder p r o s e c u t i o n 

t o show mo t i v e . " S t a t e v. Stenson, 132 Wash. 2d 668, 706, 940 

P.2d 1239, 1259 (1997). "While i t i s t r u e t h a t i t i s not 

n e c e s s a r y f o r the p r o s e c u t i o n t o prove a motive f o r murder, i f 

a motive i s p r o v e a b l e , i t c e r t a i n l y i s r e l e v a n t t o a m a t e r i a l 

i s s u e which the s t a t e must prove — the g u i l t of the accused." 

F o u n t a i n v. S t a t e , 681 S.W.2d 858, 864 (Tex. App. 1984). 

"Insurance coverage i s r e l e v a n t e v i d e n c e of motive. A l t h o u g h 

motive i s not an element of f i r s t - d e g r e e murder, i t i s 

e v i d e n c e of i n t e n t . The g r e a t e r the amount of i n s u r a n c e , the 

g r e a t e r [the defendant's] motive f o r k i l l i n g [the v i c t i m ] . " 

S t a t e v. C l a y , 115 Wis. 2d 697, 341 N.W. 2d 417 (1983). 

( u n p u b l i s h e d memorandum). 

Evidence of the 2006 f i r e s was p r o p e r l y a d m i t t e d under 

the motive e x c e p t i o n t o the g e n e r a l e x c l u s i o n a r y r u l e . 

However, our a n a l y s i s does not end here. In Ex p a r t e  

Jackson, 33 So. 3d 1279 ( A l a . 2009), the Supreme Court 

c a u t i o n e d t h a t b e f o r e Rule 404(b) e v i d e n c e may be a d m i t t e d the 

e v i d e n c e must be " r e a s o n a b l y n e c e s s a r y t o [the S t a t e ' s ] case" 

and i t s p r o b a t i v e v a l u e must outweigh any p r e j u d i c i a l impact. 

33 So. 3d a t 1286. Rule 403, A l a . R. E v i d . , p r o v i d e s t h a t 
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evi d e n c e "may be e x c l u d e d i f i t s p r o b a t i v e v a l u e i s 

s u b s t a n t i a l l y outweighed by the danger of u n f a i r p r e j u d i c e , 

c o n f u s i o n of the i s s u e s , or m i s l e a d i n g the j u r y , or by 

c o n s i d e r a t i o n s of undue d e l a y , waste of tim e , or n e e d l e s s 

p r e s e n t a t i o n of c u m u l a t i v e e v i d e n c e . " (Emphasis added.) In 

a d d r e s s i n g Rule 403, A l a . R. E v i d . , t h i s C o u r t has s t a t e d : 

"'The b a s i s f o r the e v i d e n t i a r y r u l e 
e x c l u d i n g e v i d e n c e of the accused's 
commission of crimes not charged i n the 
i n d i c t m e n t " l i e s i n the b e l i e f t h a t the 
p r e j u d i c i a l e f f e c t of p r i o r crimes w i l l f a r 
outweigh any p r o b a t i v e v a l u e t h a t might be 
g a i n e d from them." [C. Gamble,] M c E l r o y ' s 
[Alabama Evidence] a t § 69.01(1) [(3d ed. 
1977 ) ] . Consequently, not o n l y must i t be 
determined t h a t the o t h e r o f f e n s e s are 
m a t e r i a l and r e l e v a n t t o an i s s u e o t h e r 
than the c h a r a c t e r of the accused and f a l l 
w i t h i n an e x c e p t i o n t o the e x c l u s i o n a r y 
r u l e , but the p r o b a t i v e v a l u e must not be 
s u b s t a n t i a l l y outweighed by undue 
p r e j u d i c e . 

" ' " J u d i c i a l i n q u i r y does not end 
w i t h a d e t e r m i n a t i o n t h a t the 
evi d e n c e of another crime i s 
r e l e v a n t and p r o b a t i v e of a 
n e c e s s a r y element of the charged 
o f f e n s e . I t does not s u f f i c e 
s i m p l y t o see i f the ev i d e n c e i s 
capable of b e i n g f i t t e d w i t h i n an 
e x c e p t i o n t o the r u l e . R a t h e r , a 
b a l a n c i n g t e s t must be a p p l i e d . 
The ev i d e n c e of another s i m i l a r 
crime must not o n l y be r e l e v a n t , 
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i t must a l s o be r e a s o n a b l y 
n e c e s s a r y t o the government's 
case, and i t must be p l a i n , 
c l e a r , and c o n c l u s i v e , b e f o r e i t s 
p r o b a t i v e v a l u e w i l l be h e l d t o 
o u t we i gh i t s po t e n t i a l 
p r e j u d i c i a l e f f e c t s . U n i t e d  
S t a t e s v. T u r q u i t t , 557 F.2d 464, 
468-69 (5th C i r . 1977) ( c i t a t i o n s 
^vv^ -; 4- 4- ^ ^ \ o m i t t e d ) . 

"'However, i t i s " o n l y when the 
p r o b a t i v e v a l u e of e v i d e n c e i s 
' s u b s t a n t i a l l y outweighed by the danger of 
u n f a i r p r e j u d i c e , ' ... t h a t r e l e v a n t 
e v i d e n c e s h o u l d be e x c l u d e d . " U n i t e d  
S t a t e s v. B a i l l e a u x , 685 F.2d 1105, 1111 
(9th C i r . 1982) (emphasis i n o r i g i n a l ) . 
"[T]he p r o b a t i v e v a l u e of the ev i d e n c e of 
o t h e r o f f e n s e s must a l s o be b a l a n c e d 
a g a i n s t i t s ' p r e j u d i c i a l n a t u r e ' t o 
determine i t s a d m i s s i b i l i t y . ' P r e j u d i c i a l ' 
i s used i n t h i s phrase t o l i m i t the 
i n t r o d u c t i o n of p r o b a t i v e e v i d e n c e of p r i o r 
misconduct o n l y when i t i s unduly and 
u n f a i r l y p r e j u d i c i a l . ' S t a t e v. D a i g l e , 
440 So. 2d 230, 235 (La. Ct. App. 1983). 

"'"Of c o u r s e , ' p r e j u d i c e , i n t h i s 
c o n t e x t , means more than s i m p l y 
damage t o the opponent's cause. 
A p a r t y ' s case i s always damaged 
by e v i d e n c e t h a t the f a c t s are 
c o n t r a r y t o h i s c o n t e n t i o n ; but 
t h a t cannot be ground f o r 
e x c l u s i o n . What i s meant here i s 
an undue tendency t o move the 
t r i b u n a l t o d e c i d e on an improper 
b a s i s , commonly, though not 
always, an e m o t i o n a l one.' S t a t e  
v. Hurd, Me., 360 A.2d 525, 527 
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n. 5 (1976), q u o t i n g McCormick,  
Handbook on the Law of Evidence § 
185 a t 439 n. 31 (2nd ed. 1972) ." 

" ' S t a t e v. Forbes, 445 A.2d 8, 12 (Me. 
1982) .'" 

Draper v. S t a t e , 886 So. 2d 105, 120 ( A l a . Crim. App. 2002), 

q u o t i n g A v e r e t t e v. S t a t e , 469 So. 2d 1371, 1373-74 ( A l a . 

Crim. App. 1985). 

Here, S c o t t d e n i e d s t a r t i n g the f i r e , and the ev i d e n c e 

a g a i n s t S c o t t was c i r c u m s t a n t i a l . Evidence of the 2006 f i r e s 

a t S c o t t ' s house was c r u c i a l t o the S t a t e ' s case t o prove the 

i d e n t i t y of the p e r p e t r a t o r of the 2008 f i r e and the motive 

b e h i n d the 2008 f i r e . We cannot say t h a t the a d m i s s i o n of 

evi d e n c e of the 2006 f i r e s was "unduly p r e j u d i c i a l " t o S c o t t 

or t h a t i t caused the j u r y t o c o n v i c t her f o r improper 

reasons. 

L a s t , i n Ex p a r t e B i l l u p s , 86 So. 3d 1079 ( A l a . 2010), 

the Alabama Supreme Court h e l d t h a t the c o u r t must i n s t r u c t 

the j u r y on the purpose f o r which the e v i d e n c e was a d m i t t e d 

and not merely r e c i t e t o i t the " l a u n d r y l i s t " of Rule 404(b) 

e x c e p t i o n s . The Court s t a t e d : 

"By s i m p l y r e c i t i n g the complete ' l a u n d r y l i s t ' 
of p e r m i s s i b l e t h e o r i e s under Rule 404(b), the t r i a l 
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c o u r t ' s i n s t r u c t i o n i n t h i s case gave the j u r y 
inadequate guidance. See Ex p a r t e B e l i s l e , 11 So. 3d 
323, 333 ( A l a . 2008) ('[A]n a p p e l l a t e c o u r t 
"presume[s] t h a t the j u r y f o l l o w s the t r i a l c o u r t ' s 
i n s t r u c t i o n s u n l e s s t h e r e i s e v i d e n c e t o the 
c o n t r a r y . " ' ( q u o t i n g Cochran v. Ward, 935 So. 2d 
1169, 1176 ( A l a . 2 0 0 6 ) ) ) . The t r i a l c o u r t ' s 
i n s t r u c t i o n a l s o f a i l e d t o l i m i t the S t a t e t o the 
purposes -- as n o n s p e c i f i c as they were -- t h a t i t 
advanced i n s u p p o r t of a d m i s s i o n of the e v i d e n c e 
r e g a r d i n g B i l l u p s ' s i n v o l v e m e n t i n the A v a n t i E a s t 
k i l l i n g s . Thus, we conclude t h a t the t r i a l c o u r t 
e r r e d by f a i l i n g t o l i m i t the j u r y ' s c o n s i d e r a t i o n 
of t h a t e v i d e n c e t o o n l y those purposes f o r which 
the e v i d e n c e was p u r p o r t e d l y o f f e r e d by the S t a t e 
( p l a n , i d e n t i t y , m o t i ve, and i n t e n t ) . See Huddleston  
v. U n i t e d S t a t e s , 485 U.S. 681 (1988)]; c f . U n i t e d  
S t a t e s v. Tse, 375 F.3d 148, 158 (1st C i r . 2004) 
( f i n d i n g t h a t the d i s t r i c t c o u r t 'adequately l i m i t e d 
the j u r y ' s c o n s i d e r a t i o n of [ c e r t a i n Rule 404(b)] 
e v i d e n c e ' when the c o u r t i n s t r u c t e d the j u r y t h a t i t 
c o u l d not use t h a t e v i d e n c e 'to make a p r o p e n s i t y 
i n f e r e n c e ' and t h a t the j u r y c o u l d use t h a t e v i d e n c e 
to determine o n l y the defendant's 'knowledge and 
i n t e n t ' ) . " 

Ex p a r t e B i l l u p s , So. 3d a t . 

In t h i s case, when e v i d e n c e of the 2006 f i r e s was 

a d m i t t e d , the c o u r t gave the j u r y the f o l l o w i n g i n s t r u c t i o n : 

"Now, the law says any e v i d e n c e c o n c e r n i n g any 
o t h e r f i r e cannot be used as e v i d e n c e t o prove the 
c h a r a c t e r of the defendant i n o r d e r t o show a c t i o n 
and c o n f o r m i t y t h e r e i n . The s t a t e i n t h i s case i s 
b e i n g a l l o w e d t o show t h i s e v i d e n c e as t o p l a n , 
motive, and i d e n t i t y . 
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"The ev i d e n c e of the p a s t f i r e cannot be used as 
s u b s t a n t i v e e v i d e n c e t h a t the defendant committed 
t h i s charged o f f e n s e t h a t she i s charged w i t h now." 

(R. 1185.) 

For the reasons s e t out above, we h o l d t h a t the c i r c u i t 

c o u r t d i d not abuse i t s d i s c r e t i o n i n a l l o w i n g e v i d e n c e of the 

2006 f i r e s t o be a d m i t t e d . See B r i g g s , s u p r a . 

V I I I . 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g e v i d e n c e of how S c o t t t r e a t e d Mason. The r e c o r d 

shows t h a t f o u r w i t n e s s e s t e s t i f i e d c o n c e r n i n g S c o t t ' s 

d i s c i p l i n i n g Mason i n t h e i r p r e sence. S c o t t a s s e r t s t h a t the 

a d m i s s i o n of t h i s e v i d e n c e v i o l a t e d Rule 404(b), A l a . R. E v i d . 

The r e c o r d shows t h a t C a r o l y n S c o t t , the owner of H e l l o 

Gorgeous, a h a i r s a l o n used by the S c o t t s , t e s t i f i e d t h a t she 

had seen S c o t t y e l l a t Mason and spank him when they were i n 

the s a l o n . S c o t t o b j e c t e d and argued t h a t t h i s e v i d e n c e was 

i r r e l e v a n t . (R. 2700.) The c o u r t a l l o w e d the ev i d e n c e t o be 

a d m i t t e d . K e y l a McKinney, a h a i r s t y l i s t a t H e l l o Gorgeous, 

t e s t i f i e d t h a t she had seen S c o t t upset w i t h Mason, t h a t she 

had seen S c o t t grab Mason, and t h a t she had seen S c o t t spank 

Mason. S c o t t d i d not o b j e c t t o McKinney's t e s t i m o n y . A s h l e y 
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P h a r r , a h a i r s t y l i s t a t H e l l o Gorgeous, t e s t i f i e d t h a t she 

had seen S c o t t h i t Mason on the back of the head and "pop" him 

on the l e g and t h a t S c o t t d i s c i p l i n e d Mason more than her 

o t h e r son. Anna Kay G r e e n h i l l , a h a i r s t y l i s t a t H e l l o 

Gorgeous, t e s t i f i e d t h a t she had seen S c o t t angry a t Mason, 

t h a t she had seen S c o t t "whoop" Mason on h i s l e g s and arms, 

and t h a t she had heard S c o t t y e l l a t Mason. S c o t t d i d not 

o b j e c t t o G r e e n h i l l ' s t e s t i m o n y . C h r i s t i e Franks t e s t i f i e d 

t h a t her son a t t e n d e d p r e s c h o o l w i t h Mason. She t e s t i f i e d 

t h a t she had seen S c o t t y e l l a t Mason and handle him " f i r m l y . " 

S c o t t d i d not o b j e c t t o Fran k s ' s t e s t i m o n y . 

A l t h o u g h we q u e s t i o n the a p p l i c a b i l i t y of Rule 404(b), 

A l a . R. E v i d . , t o the above t e s t i m o n y , o t h e r c o u r t s have h e l d 

t h a t the scope of Rule 404(b), A l a . R. E v i d . , i s broad. The 

U n i t e d S t a t e s Court of A p p e a l s f o r the F i r s t C i r c u i t has 

s t a t e d : 

"Rule 404(b) a l l o w s e v i d e n c e of 'crimes, wrongs, 
or a c t s ' t o be i n t r o d u c e d . T h i s d i s j u n c t i v e 
t e r m i n o l o g y shows u n m i s t a k a b l y t h a t Rule 404(b) 
reaches conduct which i s n e i t h e r c r i m i n a l nor 
u n l a w f u l so l o n g as the conduct i s p r o b a t i v e o f , and 
r e v e l a t o r y as t o , a p e r m i t t e d purpose." 

U n i t e d S t a t e s v. Devin, 918 F.2d 280, 286 (1st C i r . 1990). 
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The U n i t e d S t a t e s Court of Appeals f o r the Second C i r c u i t 

has s t a t e d : 

"By i t s v e r y terms, Ru l e 404(b) addresses 'other 
c r i m e s , wrongs, or a c t s . ' (emphasis added). N o t h i n g 
about these words i m p l i e s t h a t the 'other ... a c t s ' 
t o which Rule 404(b) r e f e r s must be 'bad.' Indeed, 
to r e a d the Rule as such ' v i o l a t e [ s ] the c a r d i n a l 
p r i n c i p l e of s t a t u t o r y i n t e r p r e t a t i o n t h a t c o u r t s 
must " g i v e e f f e c t , i f p o s s i b l e , t o e v e r y c l a u s e and 
word of a s t a t u t e . " ' T r i e s t m a n v. U n i t e d S t a t e s , 
124 F.3d 361, 375 (2d C i r . 1997) ( q u o t i n g U n i t e d  
S t a t e s v. Menasche, 348 U.S. 528, 538-39, 75 S.Ct. 
513, 99 L.Ed. 615 (1955)). While c r i m e s , wrongs, or 
bad a c t s may be more l i k e l y than o t h e r k i n d s of a c t s 
t o demonstrate c r i m i n a l p r o p e n s i t y and thus be 
i n a d m i s s i b l e f o r t h a t reason under Rule 404(b), the 
Rule i t s e l f i s i n no sense l i m i t e d t o such a c t s . 
Each of our s i s t e r C i r c u i t s t o c o n s i d e r the i s s u e 
has c o n c l u d e d t h a t Rule 404(b) extends t o 
n o n - c r i m i n a l a c t s or wrongs, and we now j o i n them." 

U n i t e d S t a t e s v. S c o t t , 677 F.3d 72, 74 (2d C i r . 2012). See 

a l s o U n i t e d S t a t e s v. T e r e b e c k i , 692 F.2d 1345, 1348 n. 2 

(11th C i r . 1982). "To f a l l w i t h i n the scope of Rule 404(b), 

an a c t need not be c r i m i n a l so l o n g as i t tends t o impugn a 

defendant's c h a r a c t e r . " U n i t e d S t a t e s v. Rawle, 845 F.2d 

1244, 1247 (4th C i r . 1988). "The q u e s t i o n of a d m i s s i b i l i t y of 

e v i d e n c e i s g e n e r a l l y l e f t t o the d i s c r e t i o n of the t r i a l 

c o u r t , and the t r i a l c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n 

w i l l not be r e v e r s e d e x c e p t upon a c l e a r showing of abuse of 
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d i s c r e t i o n . " Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 

2000). "The a d m i s s i o n or e x c l u s i o n of e v i d e n c e i s a matter 

w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t . " T a y l o r v. 

S t a t e , 808 So. 2d 1148, 1191 ( A l a . Crim. App. 2000). 

Alabama has l o n g h e l d t h a t " [ t ] h e p r o s e c u t i o n may prove 

former a c t s of h o s t i l i t y by the accused toward the v i c t i m f o r 

the purpose of showing motive and m a l i c e . " C a r r o l l v. S t a t e , 

370 So. 2d 749, 759 ( A l a . Crim. App. 1979). See a l s o Phelps 

v. S t a t e , 435 So. 2d 158, 163 ( A l a . Crim. App. 1983). 

"I n a p r o s e c u t i o n f o r murder, e v i d e n c e of former 
a c t s of h o s t i l i t y between the accused and the v i c t i m 
are a d m i s s i b l e as t e n d i n g t o show m a l i c e , i n t e n t , 
and i l l w i l l on the p a r t of the accused. B e n n e f i e l d  
v. S t a t e , 281 A l a . 283, 286, 202 So. 2d 55, 58 
(1967); B l u e v. S t a t e , 246 A l a . 73, 81, 19 So. 2d 
11, 18 (1944). 'In a p r o s e c u t i o n f o r the murder of 
a w i f e by her husband, t h e i r g e n e r a l r e l a t i o n s 
toward each o t h e r and e v i d e n c e of a c t u a l c r u e l t y by 
the defendant upon h i s w i f e p r i o r t o the s h o o t i n g 
are a d m i s s i b l e on the q u e s t i o n of whether the 
s h o o t i n g was i n t e n t i o n a l or a c c i d e n t a l ... and on 
the q u e s t i o n s of m a l i c e and i n t e n t . ' Akers v.  
S t a t e , 399 So. 2d 929, 931 ( A l a . Cr. App. 1981) 
( c i t a t i o n s o m i t t e d ) . " 

White v. S t a t e , 587 So. 2d 1218, 1230 ( A l a . Crim. App. 1990) . 

"Evidence of r e c e n t abuse t o the deceased c h i l d by the 

defendant i s a d m i s s i b l e t o show i n t e n t , motive or s c i e n t e r . 

Layne v. S t a t e , 54 A l a . App. 529, 534, 310 So. 2d 249 (1975), 
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and cases c i t e d ; Cameron v. S t a t e , 24 A l a . App. 438, 136 So. 

418 (1931)." C a r r o l l v. S t a t e , 370 So. 2d 749, 759 ( A l a . 

Crim. App. 1979). 

The c i r c u i t c o u r t d i d not abuse i t s d i s c r e t i o n i n 

a l l o w i n g e v i d e n c e c o n c e r n i n g S c o t t ' s t r e a t m e n t of Mason. 

S c o t t f u r t h e r argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g t e s t i m o n y of S c o t t ' s p o s t - f i r e conduct which, she 

says, was i r r e l e v a n t and p r e j u d i c i a l . 

The r e c o r d shows t h a t M e l i n d a Swinney, a s t y l i s t i n a 

h a i r s a l o n a t Wal-Mart d i s c o u n t s t o r e , t e s t i f i e d t h a t on 

Monday a f t e r the Saturday f i r e she saw S c o t t . Swinney s a i d 

t h a t she asked S c o t t how she was d o i n g and she s a i d : "I'm 

f i n e . How are you?" (R. 2721.) She s a i d t h a t S c o t t showed 

no emotion. S c o t t d i d not o b j e c t t o t h i s t e s t i m o n y . Jana 

Boyd, a s t y l i s t a t the Wal-Mart h a i r s a l o n , t e s t i f i e d t h a t a 

l a d y came i n the s t o r e on the Monday a f t e r the f i r e and t h a t 

Swinney got upset and Boyd had t o w a i t on the customer. 

Anna Kay G r e e n h i l l , an employee of H e l l o Gorgeous, 

t e s t i f i e d t h a t on S a turday a t around 2:00 p.m. on the day of 

the f i r e S c o t t and Jeremy came t o the s a l o n f o r Jeremy t o get 

a h a i r c u t . S c o t t showed no emotion, she s a i d , she d i d not 
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mention her son the e n t i r e t i m e , and S c o t t and her husband 

b a n t e r e d back and f o r t h about the l e n g t h of h i s h a i r . 

" ' R e l e v a n t e v i d e n c e ' means e v i d e n c e h a v i n g any tendency 

t o make the e x i s t e n c e of any f a c t t h a t i s of consequence t o 

the d e t e r m i n a t i o n of the a c t i o n more p r o b a b l e or l e s s p r o b a b l e 

than i t would be w i t h o u t the e v i d e n c e . " Rule 401, A l a . R. 

E v i d . "Alabama r e c o g n i z e s a l i b e r a l t e s t of r e l e v a n c y . . . . " 

Hayes v. S t a t e , 717 So. 2d 30, 36 ( A l a . Crim. App. 1997) . 

"[A] f a c t i s a d m i s s i b l e a g a i n s t a r e l e v a n c y c h a l l e n g e i f i t 

has any p r o b a t i v e v a l u e , however s l i g h t , upon a matter i n the 

case." K n o t t s v. S t a t e , 686 So. 2d 431, 468 ( A l a . Crim. App. 

1995). 

"Any i n d i c a t i o n s of c o n s c i o u s g u i l t a r i s i n g from the 
conduct, demeanor, or e x p r e s s i o n s of an accused are 
l e g a l e v i d e n c e a g a i n s t him. 'The law can never 
l i m i t the number or k i n d of such i n d i c a t i o n s . ' 
Johnson v. S t a t e , 17 A l a . 618, 624 (1850). 'The 
number of such i n d i c a t i o n s i s i m p o s s i b l e t o l i m i t , 
nor can t h e i r n a t u r e or c h a r a c t e r be d e f i n e d . ' 
McAdory v. S t a t e , 62 A l a . 154, 159 (1878)." 

Conley v. S t a t e , 354 So. 2d 1172, 1179 ( A l a . Crim. App. 1977) 

"Whenever a person i s on t r i a l f o r a c r i m i n a l 
o f f e n s e , e v i d e n c e of the defendant's p o s t - c r i m e 
conduct t h a t may f a i r l y be i n f e r r e d t o have been 
i n f l u e n c e d by the c r i m i n a l a c t i s a d m i s s i b l e . The 
p o s t - c r i m e conduct of the defendant shows h i s or her 
s t a t e of mind which has been c h a r a c t e r i z e d by our 
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c o u r t s as c o n s c i o u s n e s s of g u i l t , and may be 
a d m i t t e d as c i r c u m s t a n t i a l e v i d e n c e of g u i l t . Conley  
v. S t a t e , 354 So. 2d 1172, 1179 ( A l a . Cr. App. 
1977). When p o s t - c r i m e conduct i s i n t r o d u c e d as 
c i r c u m s t a n t i a l e v i d e n c e of a defendant's g u i l t , 
t h e r e must be a l i n k between the defendant and the 
e v i d e n c e . See Stewart v. S t a t e , 398 So. 2d 369, 375 
( A l a . Cr. App.), c e r t . d e n i e d , 398 So.2d 376 ( A l a . 
1981); see C. Gamble, M c E l r o y ' s Alabama E v i d e n c e , § 
190.03 (5th ed. 1996)." 

B a l l a r d v. S t a t e , 767 So. 2d 1123, 1130 ( A l a . Crim. App. 

1999). 

"A person's p o s t - c r i m e b e h a v i o r o f t e n i s 
c o n s i d e r e d r e l e v a n t t o the q u e s t i o n of g u i l t because 
the p a r t i c u l a r b e h a v i o r p r o v i d e s c l u e s t o the 
person's s t a t e of mind. The reason why a person's 
p o s t - c r i m e s t a t e of mind may be r e l e v a n t i s because, 
as P r o f e s s o r Wigmore suggested, the commission of a 
crime can be e x p e c t e d t o l e a v e some mental t r a c e s on 
the c r i m i n a l . 1 Wigmore, [Evidence] § 173, a t 632 
[3d ed 1 9 4 0 ) ] . " 

Thomas v. S t a t e , 372 Md. 342, 352, 812 A.2d 1050, 1056 (2002). 

See S t a t e v. Day, 51 Wash. App. 544, 552, 754 P.2d 1021 (1988) 

(t e s t i m o n y t h a t defendant showed no r e a c t i o n t o news of w i f e ' s 

death was p r o p e r l y a d m i t t e d ) . 

Testimony of S c o t t ' s a c t i o n s a f t e r the f i r e and the death 

of her son was r e l e v a n t t o S c o t t ' s g u i l t and was p r o p e r l y 

a d m i t t e d . 
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IX. 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g Deputy James Edwards of the Alabama S t a t e F i r e 

M a r s h a l ' s O f f i c e t o t e s t i f y about S c o t t ' s demeanor d u r i n g her 

i n t e r v i e w . 

The r e c o r d shows t h a t Deputy Edwards t e s t i f i e d t h a t he 

i n t e r v i e w e d S c o t t on August 26, 2008. Deputy Edwards r e a d 

S c o t t ' s statement t o the j u r y . On c r o s s - e x a m i n a t i o n , defense 

c o u n s e l asked Deputy Edwards whether he used " k i n e s i c 

i n t e r v i e w t e c h n i q u e s " when he conducted i n t e r v i e w s and he 

asked Deputy Edwards t o d e f i n e those t e c h n i q u e s . Defense 

c o u n s e l then asked Deputy Edwards about what S c o t t meant when 

she s a i d : " I don't want t o t a l k anymore. I'm l e a v i n g . " (R. 

1787.) Deputy Edwards responded t h a t S c o t t was t r y i n g t o take 

c o n t r o l of the i n t e r v i e w . On r e d i r e c t e x a m i n a t i o n by the 

S t a t e , the f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : I s t h a t something t h a t you n o t i c e or 
something i s i n v o l v e d i n k i n e s i c s when persons l e a v e 
l o n g p e r i o d s of s i l e n c e b e f o r e answering q u e s t i o n s ? 

"[Deputy Edwards]: Yes. I t c o u l d be, yes. 

" [ P r o s e c u t o r ] : Is t h a t a g a i n -- what does t h a t 
u s u a l l y i n f e r t o you or t e l l you? 
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"[Deputy Edwards]: They're t r y i n g t o t h i n k of -¬
"[Defense c o u n s e l ] : We o b j e c t t o what i s 
u s u a l l y i n f e r r e d . 

" [ P r o s e c u t o r ] : I ' l l r e p h r a s e the q u e s t i o n . 

"The C o u r t : Okay. Go ahead. 

" [ P r o s e c u t o r ] : What i s i n f e r r e d t o you i n t h i s case 
by the l o n g s i l e n c e s of --

"[Defense c o u n s e l ] : O b j e c t i o n , Your Honor. 
I t c a l l s f o r s p e c u l a t i o n and c o n c l u s i o n and 
mental o p e r a t i o n of another p e r s o n . 

"The C o u r t : O v e r r u l e d . 

"[Deputy Edwards]: I'm s o r r y , c o u l d you 
r e p e a t i t one more time? 

" [ P r o s e c u t o r ] : What i s i n f e r r e d -- what d i d you 
i n f e r from her a c t i o n s as f a r as l o n g dead p e r i o d s 
or l o n g p e r i o d s of s i l e n c e i n answering q u e s t i o n s ? 

"[Defense c o u n s e l ] : O b j e c t i o n , Your Honor. 
Same o b j e c t i o n . 

"The C o u r t : O v e r r u l e d . 

"[Deputy Edwards]: With the l o n g pauses, a g a i n , w i t h 
t r u t h f u l answers, they come p r e t t y q u i c k . You ask a 
q u e s t i o n , they answer r i g h t away. When they are 
t r y i n g t o d e v i a t e from what may a c t u a l l y be 
t r u t h f u l , you may have them where you ask -¬

"[Defense c o u n s e l ] : O b j e c t i o n as t o what 
may happen, Your Honor. 

" [ P r o s e c u t o r ] : He's g o i n g i n t o more 
e x p l a n a t i o n as t o why --
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"The C o u r t : J u s t address i t s p e c i f i c a l l y t o 
t h i s case. 

"[Deputy Edwards]: Yea, I was concerned she was 
t r y i n g t o t h i n k of what the answer s h o u l d be than, 
n e c e s s a r i l y , what i t a c t u a l l y i s . " 

(R. 1796-98.) 

The c h a l l e n g e d conduct o c c u r r e d on r e d i r e c t e x a m i n a t i o n . 

"The purpose of r e d i r e c t e x a m i n a t i o n i s 'to answer any m a t t e r s 

brought out on the c r o s s - e x a m i n a t i o n of the w i t n e s s by [the] 

a d v e r s a r y . ' " S i s t r u n k v. S t a t e , 596 So. 2d 644, 647 ( A l a . 

Crim. App. 1992) . "The p r o s e c u t i o n was e n t i t l e d , on r e d i r e c t , 

t o f u r t h e r e x p l o r e m a t t e r s e l i c i t e d d u r i n g c r o s s - e x a m i n a t i o n 

by defense c o u n s e l . " Mangione v. S t a t e , 740 So. 2d 444, 455 

( A l a . Crim. App. 1998). 

"'The a p p e l l a n t cannot be h e a r d t o complain "'about 
e x p l o r a t i o n of the i s s u e ... which he h i m s e l f 
i m p r o p e r l y i n j e c t e d i n t o the t r i a l . ' [Morgan v.  
S t a t e , 440 So. 2d 1240, 1241 ( A l a . Cr. App. 1 9 8 3 ) ] . 
' R e b u t t a l e v i d e n c e , even ev i d e n c e of p r i o r c r i m e s , 
i s g e n e r a l l y a d m i s s i b l e w i t h i n the sound d i s c r e t i o n 
of the t r i a l C o u r t . V i n c e n t v. S t a t e , 231 A l a . 657, 
165 So. 844 (1936); Jones v. S t a t e , [362 So. 2d 1303 
( A l a . Cr. App. 1 9 7 8 ) ] ; N o r r i s v. S t a t e , 429 So. 2d 
649 ( A l a . Cr. App. 1982).' P e t e r s o n v. S t a t e , 452 
So. 2d 1372 ( A l a . Cr. App. 1984)." Campbell v.  
S t a t e , 508 So. 2d 1186, 1189 ( A l a . Cr. App. 1986). 
"The s t a t e may examine a w i t n e s s on r e d i r e c t as t o 
matter i n j e c t e d i n t o a case on c r o s s - e x a m i n a t i o n by 
the d e f e n s e . " H o l l i n g s w o r t h v. S t a t e , 549 So. 2d 
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110, 111 ( A l a . Cr. App. 1988), and cases c i t e d 
t h e r e i n . ' " 

Brown v. S t a t e , 11 So. 3d 866, 903 ( A l a . Crim. App. 2007), 

q u o t i n g Walker v. S t a t e , 631 So. 2d 294, 301 ( A l a . Crim. App. 

1993). 

In Ex p a r t e D.L.H., 806 So. 2d 1190 ( A l a . 2001), the 

Alabama Supreme Court s t a t e d : 

"When one p a r t y opens the door t o o t h e r w i s e 
i n a d m i s s i b l e e v i d e n c e , the d o c t r i n e of ' c u r a t i v e 
a d m i s s i b i l i t y ' p r o v i d e s the opposing p a r t y w i t h 'the 
r i g h t t o re b u t such e v i d e n c e w i t h o t h e r i l l e g a l 
e v i d e n c e . ' M c E l r o y ' s Alabama E v i d e n c e , § 14.01, p. 
49 (5th ed. 1996). '[T]he law [ i s ] t h a t even though 
a p a r t y i n t r o d u c e s e v i d e n c e t h a t may be i m m a t e r i a l 
or i l l e g a l , h i s opponent has the r i g h t t o r e b u t such 
e v i d e n c e and t h i s r i g h t i s u n c o n d i t i o n a l . ' C l a r k v.  
S t a t e , 54 A l a . App. 183, 186, 306 So. 2d 51, 54 
(1974). '"A p a r t y who has brought out ev i d e n c e on 
a c e r t a i n s u b j e c t has no v a l i d c o m p l a i n t as t o the 
t r i a l c o u r t ' s a c t i o n i n a l l o w i n g h i s opponent or 
a d v e r s a r y t o i n t r o d u c e e v i d e n c e on the same 
s u b j e c t . " ' Hubbard v. S t a t e , 471 So. 2d 497, 499 
( A l a . Crim. App. 1984) ( q u o t i n g Brown v. S t a t e , 392 
So. 2d 1248, 1260 ( A l a . Crim. App. 1980), c e r t . 

d e n i e d , 392 So. 2d 1266 ( A l a . 1 9 8 1 ) ) . " 

806 So.2d a t 1193. "These r u l e s a p p l y even where the 

t e s t i m o n y on r e d i r e c t e x a m i n a t i o n concerns o t h e r c r i m i n a l 

conduct by the defendant." S i s t r u n k , 596 So. 2d a t 647. 

S c o t t opened the door t o t e s t i m o n y c o n c e r n i n g her 

demeanor d u r i n g her e n t i r e i n t e r v i e w when she f i r s t e l i c i t e d 
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t e s t i m o n y r e g a r d i n g her purposes i n the i n t e r v i e w p r o c e s s 

d u r i n g c r o s s - e x a m i n a t i o n . The p r o s e c u t o r ' s q u e s t i o n s were 

w i t h i n the p r o p e r scope of r e b u t t a l e x a m i n a t i o n . A c c o r d i n g l y , 

we f i n d no r e v e r s i b l e e r r o r . 

X. 

S c o t t next argues t h a t she was p r e c l u d e d from p r e s e n t i n g 

her defense because, she says, the S t a t e l o s t c r u c i a l e v i d e n c e 

-- two e l e c t r i c a l o u t l e t s removed from Mason's bedroom. 

S p e c i f i c a l l y , she argues t h a t the c i r c u i t c o u r t e r r e d i n 

f a i l i n g t o suppress the t e s t i m o n y of Dr. Raphael Franco, a 

S t a t e e x p e r t i n the f i e l d of e l e c t r i c a l e n g i n e e r i n g and 

e l e c t r i c i t y , who t e s t i f i e d t h a t e l e c t r i c i t y was not the cause 

of the f i r e ; t h a t the c o u r t f a i l e d t o a p p l y the t h r e e - p a r t 

t e s t s e t out i n Ex p a r t e Gingo, 605 So. 2d 1237 ( A l a . 1992); 

and t h a t the S t a t e was r e s p o n s i b l e f o r the c r i t i c a l l o s t 

e v i d e n c e t h a t was not a v a i l a b l e t o prove her t h e o r y of 

defense. 

The r e c o r d shows t h a t S c o t t moved t o d i s m i s s the charges 

a t v a r i o u s times throughout the course of the t r i a l . B e f o r e 

t r i a l , S c o t t moved t o d i s m i s s the i n d i c t m e n t , a r g u i n g t h a t the 

S t a t e had f a i l e d t o d i s c l o s e the o u t l e t s t h a t had been taken 
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from Mason's bedroom. S c o t t f u r t h e r a s s e r t e d t h a t she was not 

a l l e g i n g , a t t h a t t i m e , any bad f a i t h on the p a r t of the 

S t a t e . (R. 340.) The S t a t e responded t h a t i t had o n l y 

l e a r n e d i n A p r i l 2009 t h a t the o u t l e t r e c e p t a c l e s were m i s s i n g 

and t h a t d i s m i s s a l of the charges was not the a p p r o p r i a t e 

remedy. (R. 369.) The c i r c u i t c o u r t d e n i e d the motion and 

i n d i c a t e d t h a t i t would e n t e r t a i n the motion a t a l a t e r date 

i f a n y t h i n g e l s e developed. (R. 1489.) D u r i n g Cpt. Steve 

Thornton's t e s t i m o n y the c i r c u i t c o u r t i n d i c a t e d t h a t i t would 

a l l o w the o u t l e t i n Cpt. Thornton's p o s s e s s i o n t o be e n t e r e d 

as a c o u r t e x h i b i t and t h a t i t would g i v e S c o t t ' s e x p e r t time 

t o examine the o u t l e t . In her motion f o r a new t r i a l , S c o t t 

a g a i n r a i s e d t h i s i s s u e . When denying t h i s motion, the c o u r t 

s t a t e d : 

" A l l t e s t i m o n y i n d i c a t e d t h a t t h e r e was no 
showing t h a t anyone i n t e n t i o n a l l y d e s t r o y e d any 
evi d e n c e or a c t e d i n bad f a i t h . Any l o s t r e c e p t a c l e 
was done u n i n t e n t i o n a l l y or n e g l i g e n t l y . F u r t h e r , 
[ S c o t t ' s ] e x p e r t s t e s t i f i e d the f i r e began c l o s e t o 
a t e l e v i s i o n i n the c h i l d ' s room. The m i s s i n g 
o u t l e t i s not r e l e v a n t t o t h i s t h e o r y of what caused 
the f i r e . To argue t h a t the Defense e x p e r t s might 
argue a d i f f e r e n t t h e o r y i f the o u t l e t was produced, 
i s not c r e d i b l e . " 

(C.R. 578.) 
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S c o t t r e l i e s on the Alabama Supreme C o u r t ' s d e c i s i o n i n 

Ex p a r t e Gingo t o su p p o r t her argument. In d i s c u s s i n g the 

Supreme C o u r t ' s d e c i s i o n i n Gingo, t h i s C ourt i n G u r l e y v. 

S t a t e , 639 So. 2d 557 ( A l a . Crim. App. 1993), s t a t e d : 

" I n A r i z o n a v. Youngblood, 488 U.S. 51, 109 
S.Ct. 333, 102 L.Ed.2d 281 (1988), the p o l i c e f a i l e d 
t o r e f r i g e r a t e a sodomy v i c t i m ' s semen-stained 
c l o t h i n g . T h e r e f o r e , the c l o t h i n g c o u l d not be 
s u b j e c t e d t o t e s t s the r e s u l t s of which might have 
e x o n e r a t e d the accused. At t r i a l , the p r o s e c u t i o n 
p r e s e n t e d e v i d e n c e t h a t the v i c t i m had i d e n t i f i e d 
the accused as h i s a s s a i l a n t , but i t d i d not 
i n t r o d u c e any e v i d e n c e p e r t a i n i n g t o the v i c t i m ' s 
c l o t h i n g i n i t s c a s e - i n - c h i e f . 

"The U n i t e d S t a t e s Supreme Court h e l d t h a t 
'unless a c r i m i n a l defendant can show bad f a i t h on 
the p a r t of the p o l i c e , f a i l u r e t o p r e s e r v e 
p o t e n t i a l l y u s e f u l e v i d e n c e does not c o n s t i t u t e a 
d e n i a l of due p r o c e s s of law.' 488 U.S. a t 58, 109 
S.Ct. a t 337. The Court e x p l a i n e d i t s h o l d i n g as 
f o l l o w s : 

"'The Due Pro c e s s C l a u s e of the 
F o u r t e e n t h Amendment, as i n t e r p r e t e d i n 
Brady [v. Maryland, 373 U.S. 83, 83 S.Ct. 
1194, 10 L.Ed.2d 215 (1963)], makes the 
good or bad f a i t h of the S t a t e i r r e l e v a n t 
when the S t a t e f a i l s t o d i s c l o s e t o the 
defendant m a t e r i a l e x c u l p a t o r y e v i d e n c e . 
But we t h i n k the Due Pro c e s s C l a u s e 
r e q u i r e s a d i f f e r e n t r e s u l t when we d e a l 
w i t h the f a i l u r e of the S t a t e t o p r e s e r v e 
e v i d e n t i a r y m a t e r i a l of which no more can 
be s a i d than t h a t i t c o u l d have been 
s u b j e c t e d t o t e s t s , the r e s u l t s of which 
might have e x o n e r a t e d the defendant. P a r t 
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of the reason f o r the d i f f e r e n c e i n 
t r e a t m e n t i s found i n the o b s e r v a t i o n made 
by the Court i n [ C a l i f o r n i a v.] Trombetta, 
[467 U.S. 479, 486, 104 S.Ct. 2528, 2532, 
81 L.Ed.2d 413 (1984),] t h a t "[w]henever 
p o t e n t i a l l y e x c u l p a t o r y e v i d e n c e i s 
permanently l o s t , c o u r t s f a c e the 
t r e a c h e r o u s t a s k of d i v i n i n g the import of 
m a t e r i a l s whose c o n t e n t s are unknown and, 
v e r y o f t e n , d i s p u t e d . " P a r t of i t stems 
from our u n w i l l i n g n e s s t o r e a d the 
"fundamental f a i r n e s s " r equirement of the 
Due P r o c e s s C l a u s e , see L i s e n b a v.  
C a l i f o r n i a , 314 U.S. 219, 236, 62 S.Ct. 
280, 289, 86 L.Ed. 166 (1941), as imposing 
on the p o l i c e an u n d i f f e r e n t i a t e d and 
a b s o l u t e d u t y t o r e t a i n and p r e s e r v e a l l 
m a t e r i a l t h a t might be of c o n c e i v a b l e 
e v i d e n t i a r y s i g n i f i c a n c e i n a p a r t i c u l a r 
p r o s e c u t i o n . We t h i n k t h a t r e q u i r i n g a 
defendant t o show bad f a i t h on the p a r t of 
the p o l i c e b o t h l i m i t s the e x t e n t o f the 
p o l i c e ' s o b l i g a t i o n t o p r e s e r v e e v i d e n c e t o 
r e a s o n a b l e bounds and c o n f i n e s i t t o t h a t 
c l a s s of cases where the i n t e r e s t s of 
j u s t i c e most c l e a r l y r e q u i r e i t , i . e . , 
those cases i n which the p o l i c e themselves 
by t h e i r conduct i n d i c a t e t h a t the e v i d e n c e 
c o u l d form a b a s i s f o r e x o n e r a t i n g the 
defendant.' 

"Youngblood, 488 U.S. a t 57-58, 109 S.Ct. a t 337. 
C o n c u r r i n g i n the judgment, J u s t i c e Stevens wrote: 

" ' [ A ] l t h o u g h i t i s not p o s s i b l e t o know 
whether the l o s t e v i d e n c e would have 
r e v e a l e d any r e l e v a n t i n f o r m a t i o n , i t i s 
u n l i k e l y t h a t the defendant was p r e j u d i c e d 
by the S t a t e ' s o m i s s i o n . In examining 
w i t n e s s e s and i n her summation, defense 
c o u n s e l i m p ressed upon the j u r y the f a c t 
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t h a t the S t a t e f a i l e d t o p r e s e r v e the 
e v i d e n c e and t h a t the S t a t e c o u l d have 
conducted t e s t s t h a t might w e l l have 
e x o n e r a t e d t h e d e f e n d a n t . More 
s i g n i f i c a n t l y , the t r i a l judge i n s t r u c t e d 
the j u r y : " I f you f i n d t h a t the S t a t e has 
... a l l o w e d t o be d e s t r o y e d or l o s t any 
e v i d e n c e whose c o n t e n t or q u a l i t y are i n 
i s s u e , you may i n f e r t h a t the t r u e f a c t i s 
a g a i n s t the S t a t e ' s i n t e r e s t . " As a 
r e s u l t , the u n c e r t a i n t y as t o what the 
e v i d e n c e might have p r o v e d was t u r n e d t o 
the defendant's advantage. 

"'... In d e c l i n i n g defense c o u n s e l ' s 
and the c o u r t ' s i n v i t a t i o n t o draw the 
p e r m i s s i v e i n f e r e n c e , the j u r o r s i n e f f e c t 
i n d i c a t e d t h a t , i n t h e i r view, the o t h e r 
e v i d e n c e a t t r i a l was so overwhelming t h a t 
i t was h i g h l y improbable t h a t the l o s t 
e v i d e n c e was e x c u l p a t o r y . In Trombetta, 
t h i s Court found no due p r o c e s s v i o l a t i o n 
because "the chances [were] e x t r e m e l y low 
t h a t p r e s e r v e d [breath] samples would have 
been e x c u l p a t o r y . " [Trombetta, 467 U.S.] a t 
489, 104 S.Ct. a t 2534. In t h i s case, the 
j u r y has a l r e a d y performed t h i s c a l c u l u s 
based on i t s u n d e r s t a n d i n g of the e v i d e n c e 
i n t r o d u c e d a t t r i a l . Presumably, i n a case 
i n v o l v i n g a c l o s e r q u e s t i o n as t o g u i l t or 
innocence, the j u r o r s would have been more 
ready t o i n f e r t h a t the l o s t e v i d e n c e was 
e x c u l p a t o r y . 

"'With these f a c t o r s i n mind, I concur 
i n the C o u r t ' s judgment. I do not, however, 
j o i n the C o u r t ' s o p i n i o n because i t 
announces a p r o p o s i t i o n of law t h a t i s much 
broad e r than n e c e s s a r y t o d e c i d e t h i s case. 
I t s t a t e s t h a t 'unless a c r i m i n a l defendant 
can show bad f a i t h on the p a r t of the 
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p o l i c e , f a i l u r e t o p r e s e r v e p o t e n t i a l l y 
u s e f u l e v i d e n c e does not c o n s t i t u t e a 
d e n i a l of due p r o c e s s of law.' In my 
o p i n i o n , t h e r e may w e l l be cases i n which 
the defendant i s unable t o prove t h a t the 
S t a t e a c t e d i n bad f a i t h but i n which the 
l o s s or d e s t r u c t i o n of e v i d e n c e i s 
n o n e t h e l e s s so c r i t i c a l t o the defense as 
t o make a c r i m i n a l t r i a l f u n d a m e n t a l l y 
u n f a i r . T h i s , however, i s not such a 
case.' 

"Youngblood, 488 U.S. a t 59-61, 109 S.Ct. a t 338-39 
(Stevens, J . , c o n c u r r i n g i n the judgment) ( c i t a t i o n s 
t o the r e c o r d o m i t t e d ) . 

" F o l l o w i n g Youngblood, t h i s c o u r t d e c i d e d S t a t e  
v. Gingo, 605 So. 2d 1233 ( A l a . Cr. App. 1991) . In 
t h a t case, the defendants were i n d i c t e d f o r 
d i s p o s i n g of hazardous wastes a t an u n p e r m i t t e d 
s i t e . Both the Alabama Department of E n v i r o n m e n t a l 
Management and the E n v i r o n m e n t a l P r o t e c t i o n Agency 
had c o l l e c t e d and a n a l y z e d t e s t samples of the waste 
m a t e r i a l . In response t o a defense motion f o r 
p r o d u c t i o n of the t e s t samples, the S t a t e had 
n o t i f i e d the defendants t h a t the samples no l o n g e r 
e x i s t e d . The c i r c u i t c o u r t s u p p r e s s e d the t e s t 
r e s u l t s because the defendants had been d e n i e d 
access t o ' " p o t e n t i a l l y e x c u l p a t o r y m a t e r i a l . " ' 
Gingo, 605 So. 2d a t 1236. 

" T h i s Court r e v e r s e d the c i r c u i t c o u r t ' s 
s u p p r e s s i o n o r d e r on the a u t h o r i t y of Youngblood. 
We h e l d t h a t 'the d e s t r u c t i o n of the t e s t samples 
... d i d not deny the defendants due p r o c e s s of law 
because those defendants have f a i l e d t o show any 
"bad f a i t h " on the p a r t of the p r o s e c u t i o n . ' Gingo, 
605 So. 2d a t 1236-37. 

"However, the Alabama Supreme Court d i s a g r e e d 
w i t h our r e l i a n c e on Youngblood and, i n Ex p a r t e 
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Gingo, 605 So. 2d 1237 ( A l a . 1992), c e r t . d e n i e d , 
506 U.S. 1049, 113 S.Ct. 967, 122 L.Ed.2d 123 
(1993), r e v e r s e d t h i s C o u r t ' s d e c i s i o n . The Court 
d i s t i n g u i s h e d Youngblood on i t s f a c t s , f i n d i n g t h a t 
'the t e s t r e s u l t s [on the waste m a t e r i a l ] were p a r t 
of the S t a t e ' s c a s e - i n - c h i e f , i . e . , the S t a t e had t o 
use those t e s t r e s u l t s t o c a r r y i t s burden of 
p r o v i n g the hazardous waste v i o l a t i o n s . ' Ex p a r t e  
Gingo, 605 So. 2d a t 1240. Quoting J u s t i c e Stevens' 
s p e c i a l c o ncurrence i n Youngblood, our Supreme Court 
f u r t h e r observed: 

"'Although t o show bad f a i t h , f o r the 
purpose of showing a due p r o c e s s v i o l a t i o n , 
the defendant must show t h a t the S t a t e had 
knowledge of the e x c u l p a t o r y v a l u e of the 
d e s t r o y e d e v i d e n c e , " t h e r e may w e l l be 
cases i n which the defendant i s unable t o 
prove t h a t the S t a t e a c t e d i n bad f a i t h but 
i n which the l o s s or d e s t r u c t i o n of 
e v i d e n c e i s n o n e t h e l e s s so c r i t i c a l t o the 
defense as t o make a c r i m i n a l t r i a l 
f u n d a m e n t a l l y u n f a i r . " Youngblood, 488 
U.S. a t 67, 109 S.Ct. a t 342 (Stevens, J . , 
c o n c u r r i n g i n the r e s u l t ) . We t h i n k t h a t 
t h i s i s such a case.' 

"Ex p a r t e Gingo, 605 So. 2d a t 1241. 

"Because i t f o c u s e d on the f a c t t h a t the t e s t 
r e s u l t s i n Gingo were 'pa r t of the S t a t e ' s 
c a s e - i n - c h i e f , ' and were 'necessary t o c o n v i c t the 
d e f e n d a n t s , ' 605 So. 2d a t 1240, the Alabama Supreme 
Court appears t o have a l i g n e d i t s e l f w i t h the 
' m a t e r i a l i t y and p r e j u d i c e a n a l y s i s ' advocated by 
J u s t i c e Stevens, s e v e r a l commentators, and a growing 
m i n o r i t y of o t h e r c o u r t s t h a t have r e j e c t e d 
Youngblood's s i n g l e 'bad f a i t h ' s t a n d a r d . See, e.g., 
Note, The Role of P o l i c e C u l p a b i l i t y i n Leon and 
Youngblood, 76 Va.L.Rev. 1213 (1990), wherein t: 
a u t h o r e x p l a i n s t h a t Youngblood d i d not e s t a b l i s h 

the 
a 
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t e s t b a l a n c i n g the m a t e r i a l i t y of the l o s t e v i d e n c e 
a g a i n s t the c u l p a b i l i t y of the p o l i c e f o r the l o s s . 
I n s t e a d , Youngblood 

" ' c r e a t e d a s i n g l e r equirement t h a t a 
defendant must meet t o e s t a b l i s h a 
c o n s t i t u t i o n a l v i o l a t i o n : the defendant 
must show t h a t , i n d e s t r o y i n g the e v i d e n c e , 

t h e 

t h e r e 
i s no c o n s t i t u t i o n a l v i o l a t i o n and t h e r e i s 
no r e l i e f . ' 

the p o l i c e a c t e d i n bad f a i t h , I f 
defendant f a i l s t o make t h i s showing, t 

"76 Va.L.Rev. a t 1213 (emphasis added). See a l s o 
Jones v. McCaughtry, 775 F.Supp. 309, 315 n. 17 
(W.D. Wis. 1991), a f f i r m e d , 965 F.2d 473 (7th 
C i r . 1 9 9 2 ) , c e r t . d e n i e d , 506 U.S. 929, 113 S.Ct. 
360, 121 L.Ed.2d 272 (1992) ( ' [ i ] t i s worth n o t i n g 
... t h a t n e i t h e r J u s t i c e Stevens ( c o n c u r r i n g i n the 
judgment only) nor J u s t i c e Blackmun ( d i s s e n t i n g ) 
r e a d the m a j o r i t y o p i n i o n i n Youngblood as a d o p t i n g 
a n y t h i n g s h o r t of a f l a t bad f a i t h r e q u i r e m e n t , 
absent which t h e r e i s no need f o r any m a t e r i a l i t y 
i n q u i r y ' ) (emphasis added). 

"The m a j o r i t y of c o u r t s a d d r e s s i n g due p r o c e s s 
c l a i m s based on l o s t or d e s t r o y e d e v i d e n c e have not 
found c o n s t i t u t i o n a l v i o l a t i o n s i n the absence of 
Youngblood's ' f l a t bad f a i t h r e q u i r e m e n t . ' See, 
e.g., U n i t e d S t a t e s v. Hamell, 931 F.2d 466, 469 
(8th C i r . ) , c e r t . d e n i e d , 502 U.S. 928, 112 S.Ct. 
347, 116 L.Ed.2d 286 (1991); U n i t e d S t a t e s v.  
W e s t e r d a h l , 727 F. Supp. 1364 (D. Ore. 1989), 
a f f i r m e d i n p a r t and r e v e r s e d i n p a r t , 945 F.2d 1083 
(9th C i r . 1991) ( d i s a p p r o v i n g d i s t r i c t c o u r t ' s use 
of a t e s t b a l a n c i n g c u l p a b i l i t y of p o l i c e , 
m a t e r i a l i t y of l o s t e v i d e n c e , and p r e j u d i c e t o 
a c c u s e d ) ; U n i t e d S t a t e s v. R o d r i g u e z , 917 F.2d 1286, 
1291-92 (11th C i r . 1990), c e r t . d e n i e d , 502 U.S. 
1047, 112 S.Ct. 911, 116 L.Ed.2d 811 (1992); People  
v. S t a l l i n g s , 211 I l l . App.3d 1032, 156 I l l . Dec. 
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344, 348-49, 570 N.E.2d 820, 824-25, appe a l d e n i e d , 
141 I l l . 2 d 556, 162 I l l . Dec. 504, 580 N.E.2d 130 
(1991). 

"In c o n t r a s t t o the ' f l a t bad f a i t h r e q u i r e m e n t ' 
of Youngblood, some commentators and a growing 
m i n o r i t y of a p p e l l a t e c o u r t s have proposed t h a t 
t r i a l judges d e a l i n g w i t h l o s t or d e s t r o y e d e v i d e n c e 
focus not o n l y on the c u l p a b i l i t y of the p o l i c e but 
a l s o on 'the m a t e r i a l i t y of the [ l o s t ] e v i d e n c e ... 
the type of e v i d e n c e and the impact i t c o u l d have 
had a t t r i a l . ' Note, 76 Va.L.Rev. a t 1242. See 
g e n e r a l l y S t a t e v. S t e f f e s , 500 N.W.2d 608 (N.D. 
1993), wherein the c o u r t observed: 

" ' R e l y i n g upon s t a t e c o n s t i t u t i o n a l law, 
some s t a t e s h o l d t h a t even i n s i t u a t i o n s 
where defendants cannot show bad f a i t h on 
the p a r t of the s t a t e i n f a i l i n g t o 
p r e s e r v e m a t e r i a l e v i d e n c e , defendants may 
n o n e t h e l e s s be e n t i t l e d t o an 
a d v e r s e - i n f e r e n c e i n s t r u c t i o n , d i s m i s s a l , 
or new t r i a l i f they can make a s u f f i c i e n t 
showing of s u b s t a n t i a l p r e j u d i c e . These 
s t a t e s take a u t h o r i t y from J u s t i c e 
Stevens's c o n c u r r i n g o p i n i o n i n A r i z o n a v.  
Youngblood wherein he wrote: " t h e r e may 
w e l l be cases i n which the defendant i s 
unable t o prove t h a t the S t a t e a c t e d i n bad 
f a i t h but i n which the l o s s or d e s t r u c t i o n 
of e v i d e n c e i s n o n e t h e l e s s so c r i t i c a l t o 
the defense as t o make a c r i m i n a l t r i a l 
f u n d a m e n t a l l y u n f a i r . " ... 

" ' F a i r n e s s and an a v e r s i o n t o 
p r e j u d i c e have prompted these s t a t e s t o 
l o o k t o t h e i r s t a t e c o n s t i t u t i o n s t o b u i l d 
upon, f u r t h e r expand, or l i m i t the A r i z o n a  
v. Youngblood t e s t t o encompass an " u n f a i r 
p r e j u d i c e " prong -- e i t h e r i n a d d i t i o n t o 
or a t the expense of the bad f a i t h prong. 
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These j u r i s d i c t i o n s h o l d t h a t when the 
s t a t e l o s e s or d e s t r o y s e v i d e n c e , the s t a t e 
i s s u b j e c t e d t o a h i g h e r due p r o c e s s 
s t a n d a r d under t h e i r s t a t e c o n s t i t u t i o n s 
than the bad f a i t h t e s t as s t a t e d i n 
A r i z o n a v. Youngblood. See, e.g., L o l l y v.  
S t a t e , 611 A.2d 956 (Del. 1992); S t a t e v.  
Ri g g s , 114 N.M. 358, 838 P.2d 975 (1992); 
S t a t e v. Schmid, 487 N.W.2d 539 (Minn. C t . 
App. 1992); Commonwealth v. Henderson, 411 
Mass. 309, 582 N.E.2d 496 (1991); S t a t e v.  
Matafeo, 71 Haw. 183, 787 P.2d 671 (1990); 
S t a t e v. Smagula, 133 N.H. 600, 578 A.2d 
1215 (1990); S p a u l d i n g v. S t a t e , 195 Ga. 
App. 420, 394 S.E.2d 111 (1990); Thorne v.  
Department of P u b l i c S a f e t y , 774 P.2d 1326 
'Alaska 1989); S t a t e v. F a i n , 116 Idaho 82, (A l a s k a 1989); S t a t e v. F a i n , 116 Idaho 82, 
774 P.2d 252 (1989). See a l s o , S t a t e v.  
Youngblood, 173 A r i z . 502, 844 P.2d 1152 
(1993) [Feldman, C.J. c o n c u r r i n g and 
d i s s e n t i n g ] . C o n t r a People v. Cooper, 53 
C a l . 3 d 771, 281 C a l . R p t r . 90, 809 P.2d 865 
(1991) [ a d o p t i n g A r i z o n a v. Youngblood bad 
f a i t h s t a n d a r d as a matter of s t a t e 
c o n s t i t u t i o n a l l a w ] . ' 

" S t a t e v. S t e f f e s , 500 N.W.2d a t 611-12 n. 3. 

"The b a l a n c i n g approach taken by the Delaware 
Supreme Co u r t i n Hammond v. S t a t e , 569 A.2d 81, 87 
(Del. 1989), i s r e p r e s e n t a t i v e of the approach used 
by o t h e r c o u r t s t h a t have r e j e c t e d Youngblood's 
s i n g l e bad f a i t h s t a n d a r d . That approach i s based on 
the premise t h a t 'fundamental f a i r n e s s , as an 
element of due p r o c e s s , r e q u i r e s the S t a t e ' s f a i l u r e 
t o p r e s e r v e e v i d e n c e t h a t c o u l d be f a v o r a b l e t o the 
defendant " [ t ] o be e v a l u a t e d i n the c o n t e x t of the 
e n t i r e r e c o r d . " ' Hammond, 569 A.2d a t 87 ( q u o t i n g 
U n i t e d S t a t e s v. Agurs, 427 U.S. 97, 112, 96 S.Ct. 
2392, 2402, 49 L.Ed.2d 342 (1976)) (emphasis added). 
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"The Delaware c o u r t noted t h a t p r i o r t o 
Youngblood, i t had employed a t h r e e - f a c t o r a n a l y s i s 
t o d e c i d e due p r o c e s s c l a i m s a r i s i n g out of l o s t or 
d e s t r o y e d e v i d e n c e . In Hammond, 'the S t a t e argue[d] 
t h a t Youngblood has now e s t a b l i s h e d a s i n g l e b r i g h t 
l i n e "good f a i t h " t e s t which s h o u l d be a p p l i e d by 
t h i s Court i n l i e u of the ... t h r e e - p a r t a n a l y s i s , 
whenever a d e n i a l of access i s a s s e r t e d w i t h r e s p e c t 
t o e v i d e n c e t h a t c o u l d be f a v o r a b l e t o the 
defendant.' Hammond, 569 A.2d a t 87 (emphasis i n 
o r i g i n a l ) . D e c l i n i n g t o ac c e p t the S t a t e ' s 
i n v i t a t i o n t o adopt a s i n g l e b r i g h t l i n e t e s t , the 
Hammond c o u r t h e l d : 

"'When ev i d e n c e has not been p r e s e r v e d , the 
conduct of the S t a t e ' s agents i s a r e l e v a n t 
c o n s i d e r a t i o n , but i t i s not d e t e r m i n a t i v e . 
E q u a l l y r e l e v a n t i s a c o n s i d e r a t i o n of the 
importance of the m i s s i n g e v i d e n c e , the 
a v a i l a b i l i t y of secondary e v i d e n c e , and the 
s u f f i c i e n c y of the o t h e r e v i d e n c e p r e s e n t e d 
a t t r i a l . ' 

"Hammond, 569 A.2d a t 87. The c o u r t s u p p o r t e d the 
f o r e g o i n g statement by c i t i n g the same quote from 
J u s t i c e Stevens' concurrence i n Youngblood t h a t was 
acknowledged, i n S t a t e v. S t e f f e s , s u p r a , t o be the 
source of a u t h o r i t y f o r j u r i s d i c t i o n s r e j e c t i n g 
Youngblood, and t h a t was c i t e d by the Alabama 
Supreme Court i n Ex p a r t e Gingo. 

"The Hammond c o u r t c o n c l u d e d t h a t i t would 
c o n t i n u e t o r e l y on the f o l l o w i n g t h r e e - p a r t 
a n a l y s i s 'pursuant t o the "due p r o c e s s " r e q u i r e m e n t s 
of the Delaware C o n s t i t u t i o n , ' 569 A.2d a t 87: 

" ' [ I ] f the duty t o p r e s e r v e e v i d e n c e has 
been breached, a Delaware c o u r t must 
c o n s i d e r "(1) the degree of n e g l i g e n c e or 
bad f a i t h i n v o l v e d ; (2) the importance of 
the m i s s i n g e v i d e n c e , c o n s i d e r i n g the 
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p r o b a t i v e v a l u e and r e l i a b i l i t y of 
secondary or s u b s t i t u t e e v i d e n c e t h a t 
remains a v a i l a b l e ; and (3) the s u f f i c i e n c y 
of the o t h e r e v i d e n c e used a t t r i a l t o 
s u s t a i n c o n v i c t i o n . " ' 

" I d . ( q u o t i n g B a i l e y v. S t a t e , 521 A.2d 1069, 1091 
(Del. 1987), and Deberry v. S t a t e , 457 A.2d 744, 752 
(Del. 1983)) ( f o o t n o t e o m i t t e d ) . See a l s o S t a t e v.  
Shaw, 154 V t . 648, 577 A.2d 286, 287 (1990) (wherein 
the c o u r t employed '"a p r a g m a t i c b a l a n c i n g " of t h r e e 
f a c t o r s : (1) the degree of n e g l i g e n c e or bad f a i t h 
on the p a r t of the government; (2) the importance of 
the e v i d e n c e l o s t ; and (3) o t h e r e v i d e n c e of g u i l t 
adduced a t t r i a l ' ) . 

" T h i s t h r e e - p a r t a n a l y s i s -- which weighs 
c u l p a b i l i t y , m a t e r i a l i t y , and p r e j u d i c e -- i s what 
the Alabama Supreme Court seems t o have employed i n 
Ex p a r t e Gingo. In t h a t case, the c o u r t c o n s i d e r e d 
not o n l y the S t a t e ' s a c c o u n t a b i l i t y f o r d e s t r o y i n g 
the e v i d e n c e , but a l s o the c r i t i c a l n a t u r e of the 
r e s u l t s of the t e s t s on the a l l e g e d l y hazardous 
waste and the d e f e n d a n t s ' i n a b i l i t y t o r e f u t e those 
t e s t r e s u l t s . But compare U n i t e d S t a t e s v. White, 
766 F. Supp. 873, 884 (E.D. Wash. 1991) (a case 
whose f a c t s are v i r t u a l l y i d e n t i c a l t o Gingo, 
wherein the c o u r t , w i t h o u t commenting on the 
m a t e r i a l i t y of the e v i d e n c e or the p r e j u d i c e t o the 
defendant from i t s l o s s , h e l d t h a t the d e s t r u c t i o n 
of t e s t samples on a l l e g e d l y hazardous waste 
m a t e r i a l d i d not amount t o a due p r o c e s s v i o l a t i o n 
i n the absence of bad f a i t h ) . 

"We conclude t h a t our Supreme Court has adopted 
i n t h e o r y , i f not i n name, a m u l t i - f a c t o r b a l a n c i n g 
t e s t s i m i l a r t o the one used by the Delaware c o u r t 
i n Hammond t o determine whether the S t a t e ' s l o s s or 
d e s t r u c t i o n of e v i d e n c e c o n s t i t u t e s a due p r o c e s s 
v i o l a t i o n i n any g i v e n case. We a l s o conclude t h a t 
t h a t b a l a n c e w i l l n e c e s s a r i l y be drawn d i f f e r e n t l y 
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i n e v e r y case because 'fundamental f a i r n e s s , as an 
element of due p r o c e s s , r e q u i r e s the S t a t e ' s f a i l u r e 
t o p r e s e r v e e v i d e n c e t h a t c o u l d be f a v o r a b l e t o the 
defendant " [ t ] o be e v a l u a t e d i n the c o n t e x t of the 
e n t i r e r e c o r d . " ' Hammond, 569 A.2d a t 87 ( q u o t i n g 
U n i t e d S t a t e s v. Agurs, 427 U.S. 97, 112, 96 S.Ct. 
2392, 2402, 49 L.Ed.2d 342. (1976)) (emphasis 
added). See S t a t e v. Youngblood, 173 A r i z . 502, 844 
P.2d 1152, 1161 (1993) (Feldman, C.J., c o n c u r r i n g i n 
p a r t and d i s s e n t i n g i n p a r t ) ('The answer [to the 
q u e s t i o n whether the accused had a f u n d a m e n t a l l y 
f a i r t r i a l d e s p i t e the S t a t e ' s good f a i t h f a i l u r e t o 
p r e s e r v e evidence] i s f a c t - i n t e n s i v e and depends on 
the q u a l i t y and q u a n t i t y of the o t h e r e v i d e n c e , the 
type of e v i d e n c e t h a t was l o s t , i t s p o t e n t i a l v a l u e 
f o r e x c u l p a t o r y purposes, and s i m i l a r i s s u e s ' ) . 

" S i n c e the d e c i s i o n i n Ex p a r t e Gingo, t h i s 
c o u r t has employed an a b b r e v i a t e d ' m a t e r i a l i t y and 
p r e j u d i c e a n a l y s i s . ' See Grissom v. S t a t e , 624 So. 
2d 706 ( A l a . Cr. App. 1993) (wherein t h i s C o u r t , 
b e f o r e d i s c u s s i n g the l a c k of bad f a i t h , observed: 
'we are not p r e p a r e d t o say t h a t the tape r e c o r d i n g 
was so c r i t i c a l t h a t the p o l i c e ' s d e s t r u c t i o n of the 
e v i d e n c e r e n d e r e d a f a i r t r i a l i m p o s s i b l e ' ) 
(emphasis added)." 

G u r l e y v. S t a t e , 639 So. 2d 557, 563-68 ( A l a . Crim. App. 

1993) . Compare B r e n t G. F i l b e r t , F a i l u r e of P o l i c e To  

P r e s e r v e P o t e n t i a l l y E x c u l p a t o r y Evidence as V i o l a t i n g  

C r i m i n a l Defendant's R i g h t s Under S t a t e C o n s t i t u t i o n , 4 0 

A.L.R.5th 113 (1996). 

A c c o r d i n g t o G u r l e y we must examine: (1) the c u l p a b i l i t y 

of the S t a t e ; (2) the m a t e r i a l i t y of the l o s t or d e s t r o y e d 
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e v i d e n c e ; and (3) the p r e j u d i c e t h a t the defendant s u f f e r e d as 

a r e s u l t of t h a t l o s s . 

(1) C u l p a b i l i t y of the S t a t e . In S c o t t ' s f i r s t motion t o 

d i s m i s s the i n d i c t m e n t she a s s e r t e d t h a t she was not a l l e g i n g 

t h a t the S t a t e a c t e d i n bad f a i t h . Indeed, our r e v i e w of the 

r e c o r d f a i l s t o show t h a t p o l i c e o f f i c e r s , f i r e f i g h t e r s , or 

any o t h e r S t a t e o f f i c i a l s a c t e d i n bad f a i t h d u r i n g the 

i n v e s t i g a t i o n of the f i r e / h o m i c i d e . 

(2) M a t e r i a l i t y of the l o s t o u t l e t . "To meet t h i s 

s t a n d a r d of c o n s t i t u t i o n a l m a t e r i a l i t y ... e v i d e n c e must bo t h 

possess an e x c u l p a t o r y v a l u e t h a t was apparent b e f o r e the 

e v i d e n c e was d e s t r o y e d , and be of such a n a t u r e t h a t the 

defendant would be unable t o o b t a i n comparable e v i d e n c e by 

o t h e r r e a s o n a b l y a v a i l a b l e means." C a l i f o r n i a v. Trombetta, 

467 U.S. 479, 489 (1984). 

A r e v i e w of the e v i d e n c e a t S c o t t ' s t r i a l i s e s s e n t i a l 

when examining t h i s i s s u e : Cpt. Steve Thornton t e s t i f i e d t h a t 

he was p r e s e n t when the o u t l e t s were removed from Mason's 

bedroom. Each o u t l e t , he s a i d , was c u t a t a d i f f e r e n t l e n g t h 

so t h a t the o u t l e t c o u l d be matched t o the w a l l r e c e p t a c l e and 

each o u t l e t was photographed, from a 360-degree a n g l e , t o 
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document t h e i r removal. O u t l e t number 1, the o u t l e t b e h i n d 

Mason's bed, was m i s p l a c e d a t the scene, and R u s s e l l v i l l e 

f i r e f i g h t e r s s i f t e d t h r o u g h the d e b r i s f o r 8 t o 10 hours t o 

t r y and l o c a t e the o u t l e t , but were u n s u c c e s s f u l . Cpt. 

Thornton f u r t h e r t e s t i f i e d t h a t o u t l e t number 2, the o u t l e t 

b e h i n d Noah's bed, was never removed from the w a l l because i t 

was "melted out"; t h i s o u t l e t was photographed. O u t l e t number 

3 was l o c a t e d between Noah's bed and the window but had been 

m i s i d e n t i f i e d as coming from another room i n the house. 

O u t l e t number 5 remained i n t a c t , he s a i d , and was not removed 

from the w a l l . Cpt. Thornton t e s t i f i e d t h a t almost 2,000 

photographs had been t a k e n a t the scene. 

Dr. Raphael Franco, an e l e c t r i c a l e n g i n e e r , t e s t i f i e d 

t h a t he was c o n t a c t e d by an A l c o h o l , Tobacco, and F i r e a r m s 

agent t o e v a l u a t e whether the f i r e was e l e c t r i c a l i n o r i g i n . 

He went t o the S c o t t r e s i d e n c e and examined the f i r e scene. 

When he examined the scene, he s a i d , o u t l e t number 1 c o u l d not 

be l o c a t e d , but the e l e c t r i c a l r e c e p t a c l e f o r t h a t o u t l e t was 

s t i l l i n the w a l l . The o u t l e t s , he s a i d , t h a t had been 

removed were put back i n t o p l a c e , and two o u t l e t s had not been 

removed from the w a l l . Dr. Franco t e s t i f i e d t h a t he took 425 

109 



CR-08-1747 

photographs a t the scene because he knew t h a t h i s work would 

be r e v i e w e d by o t h e r e l e c t r i c a l e n g i n e e r s . Though o u t l e t 

number 1 c o u l d not be l o c a t e d , the r e c e p t a c l e t h a t housed the 

o u t l e t was t h e r e and the "wire i n s u l a t i o n [was] s t i l l t h e r e 

and [was] undamaged." (R. 2166.) Dr. Franco f u r t h e r 

t e s t i f i e d t h a t i f a f i r e had s t a r t e d i n o u t l e t number 1, you 

would expect t o see bare copper w i r e and m e l t e d i n s u l a t i o n , 

which was not p r e s e n t i n t h a t r e c e p t a c l e . C o n c e r n i n g o u t l e t 

number 2, Dr. Franco s a i d : " [ E ] v en though the w i r e i n s u l a t i o n 

i s burned out h e r e , consumed out here near these t e r m i n a l 

screws i n s i d e t h a t box, I s t i l l have w i r e i n s u l a t i o n back 

here. And, a g a i n , i f the f i r e had s t a r t e d i n t h a t box, t h i s 

would have m e l t e d and i t would have been consumed." (R. 

2175.) O u t l e t number 3 was not d e s t r o y e d , and, i n h i s 

o p i n i o n , no f i r e had o c c u r r e d i n t h a t o u t l e t . O u t l e t number 

4, Dr. Franco s a i d , c o n t a i n e d "too much p l a s t i c " " t h a t wasn't 

consumed by the f i r e " f o r any f i r e t o have been p r e s e n t i n 

t h a t o u t l e t . (R. 2181.) O u t l e t number 5 had a power c o r d 

t h a t l e d t o the t e l e v i s i o n . Dr. Franco t e s t i f i e d : 

"That bead t e l l s me t h a t i t ' s on the TV power c o r d . 
I t says, I have t o have e l e c t r i c i t y p r e s e n t when 
t h a t o c c u r r e d . Because t h a t ' s what caused t h a t 
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bead. And i n o r d e r t o have e l e c t r i c i t y p r e s e n t , I 
have t o have e l e c t r i c i t y p a s s i n g through r e c e p t a c l e 
number one, p a s s i n g through r e c e p t a c l e two, through 
t h r e e , through f o u r , through f i v e , out t o the c o r d . 

"So what t h a t t e l l s me i s t h a t a l l t h a t i s 
i n t a c t , i t ' s uncompromised, and i t ' s s t i l l w o r k i n g . 

"And l o o k i n g a t t h a t , you know, I can b a s i c a l l y say 
none of those r e c e p t a c l e s -- I d i d n ' t have any 
problem w i t h any of tho s e r e c e p t a c l e s . I t ' s 
l i t e r a l l y i m p o s s i b l e f o r me t o have a f i r e over here 
i n r e c e p t a c l e one t h a t s t a r t e d over here. Okay. 
And f o r i t not t o t r i p a b r e a k e r or not t o cause 
problems, and I s t i l l have e l e c t r i c i t y over here i n 
r e c e p t a c l e number f i v e . " 

(R. 2206-07.) I t was Dr. Franco's o p i n i o n t h a t the f i r e was 

not e l e c t r i c a l i n o r i g i n . 

James Munger t e s t i f i e d t h a t i n h i s o p i n i o n the f i r e d i d 

not o r i g i n a t e i n the t e l e v i s i o n c a b i n e t because " [ h ] a d the 

f i r e s t a r t e d i n s i d e the t e l e v i s i o n , and we've s e t f i r e s i n s i d e 

of t e l e v i s i o n s i n t e s t s c e n a r i o s i n burn c e l l s , i t w i l l 

b a s i c a l l y cook i t s way down through whatever s u r f a c e i t i s 

s i t t i n g on." (R. 2633.) I t was Munger's o p i n i o n t h a t the 

f i r e o r i g i n a t e d i n the "quadrant of the room t h a t c o n t a i n e d 

Noah's bed." (R. 2650.) 
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S c o t t c a l l e d two e x p e r t s t o t e s t i f y c o n c e r n i n g the cause 

of the f i r e . John Joseph L e n t i n i , a f i r e - i n v e s t i g a t i o n 

c o n s u l t a n t , t e s t i f i e d t h a t i t was h i s o p i n i o n t h a t the reason 

Noah's bed had the h e a v i e s t damage was t h a t the bed was near 

the window and when f l a s h o v e r broke the window the v e n t i l a t i o n 

caused the e x c e s s i v e damage. Because of the h i g h l e v e l of 

carbon monoxide i n the v i c t i m ' s b l o o d -- more than 90 p e r c e n t 

-- because the t e l e v i s i o n c o r d had me l t e d copper on the end, 

because t h e r e was f i r e b e h i n d the c a b i n e t b e f o r e the c i r c u i t 

b r e a k e r was t r i p p e d , i t was L e n t i n i ' s o p i n i o n t h a t the f i r e 

was a c l o s e d - c a b i n e t f i r e t h a t o r i g i n a t e d i n the c a b i n e t t h a t 

housed the t e l e v i s i o n . 

Douglas James C a r p e n t e r , a f i r e - p r o t e c t i o n e n g i n e e r , 

s t a t e d t h a t he examined the f i r e scene and the e v i d e n c e . I t 

was h i s o p i n i o n t h a t the f i r e o r i g i n a t e d i n the t e l e v i s i o n 

c a b i n e t . C a r p e n t e r t e s t i f i e d t h a t the b a s i s f o r h i s 

c o n c l u s i o n was t h a t the v i c t i m had a carbon-monoxide l e v e l i n 

h i s b l o o d t h a t was g r e a t e r than 90 p e r c e n t which, he s a i d , i s 

e x t r e m e l y h i g h : 

"So i n t h i s p a r t i c u l a r case, a f i r e s t a r t i n g on the 
bed w i l l not produce the e x t r e m e l y h i g h l e v e l s of 
[carbon monoxide] found i n the b l o o d of the v i c t i m . 
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N i n e t y p e r c e n t i s a v e r y h i g h [carbon monoxide] 
l e v e l . I t s h o u l d s e t o f f b e l l s and w h i s t l e s t o 
i n v e s t i g a t o r s . 

" A l l r i g h t . A f i r e s t a r t i n g w i t h i n the 
t e l e v i s i o n c a b i n e t w i l l produce the e x t r e m e l y h i g h 
l e v e l s of [carbon monoxide] found i n the b l o o d of 
the v i c t i m . " 

(R. 3234.) On c r o s s - e x a m i n a t i o n , C a r p e n t e r i n d i c a t e d t h a t he 

had a "tremendous amount" of f i r e photographs and t h a t he "had 

what [he] needed t o a r r i v e a t [ h i s ] c o n c l u s i o n s . " (R. 3287¬

88.) 

The S t a t e took numerous photographs of the o u t l e t s a f t e r 

they had been l o o s e n e d and p u l l e d s l i g h t l y from the w a l l but 

w h i l e they were s t i l l c onnected t o the e l e c t r i c a l w i r e s , and 

s t i l l more photographs of the e l e c t r i c a l boxes t h a t housed the 

o u t l e t s . The photographs and the e l e c t r i c a l boxes were 

a v a i l a b l e f o r e x a m i n a t i o n by defense e x p e r t s . N e i t h e r defense 

e x p e r t t e s t i f i e d t h a t f a u l t y o u t l e t s were the cause of the 

f i r e ; r a t h e r , they t e s t i f i e d t h a t the f i r e s t a r t e d i n the 

t e l e v i s i o n c a b i n e t i n the boys' room. The o u t l e t r e c e p t a c l e s 

were a l l i n p l a c e , numerous photographs were taken of the 

o u t l e t s , one of S c o t t ' s e x p e r t s t e s t i f i e d t h a t he had 

e v e r y t h i n g he needed t o make a c o n c l u s i o n c o n c e r n i n g the cause 
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of the f i r e , and n e i t h e r of S c o t t ' s e x p e r t s t e s t i f i e d t h a t the 

f i r e o r i g i n a t e d i n the area t h a t housed the m i s s i n g o u t l e t . 

Given the unique c i r c u m s t a n c e s p r e s e n t e d i n t h i s case, we 

cannot say t h a t the m i s s i n g e v i d e n c e was m a t e r i a l t o S c o t t ' s 

defense. 

(3) P r e j u d i c e t o S c o t t . Based on our d i s c u s s i o n above, 

we f i n d no ev i d e n c e t h a t S c o t t s u f f e r e d any p r e j u d i c e as a 

r e s u l t of the l o s t e v i d e n c e , g i v e n t h a t i t was not m a t e r i a l t o 

S c o t t ' s d efense. 

A f t e r e v a l u a t i n g the above f a c t o r s , we are c o n f i d e n t t h a t 

the l o s s of o u t l e t number 1 and the l a t e d i s c l o s u r e of o u t l e t 

number 3 d i d not d e p r i v e S c o t t of her a b i l i t y t o p r e s e n t her 

defense. 

S c o t t next contends t h a t the c i r c u i t c o u r t e r r e d when i t 

f a i l e d t o g i v e the j u r y an a d v e r s e - i n f e r e n c e i n s t r u c t i o n t h a t 

the S t a t e ' s l o s s of the o u t l e t was a b a s i s f o r d o u b t i n g Dr. 

Franco's c o n c l u s i o n s r e g a r d i n g the c o n d i t i o n s of the o u t l e t s . 

S c o t t c i t e s the case of G u r l e y v. S t a t e , 639 So. 2d 557 ( A l a . 

Crim. App. 1993), t o su p p o r t her argument. 
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The r e c o r d shows t h a t S c o t t r e q u e s t e d j u r y i n s t r u c t i o n s 

c o n c e r n i n g the s p o l i a t i o n of e v i d e n c e . The f o l l o w i n g 

o c c u r r e d : 

"[Defense c o u n s e l ] : Judge, t h e r e was some r e q u e s t e d 
i n s t r u c t i o n s d e a l i n g w i t h s p o l i a t i o n of e v i d e n c e . 

"The C o u r t : R i g h t . Now, most of your i n s t r u c t i o n s 
were the i n t e n t i o n a l s p o l i a t i o n of e v i d e n c e . I 
r e a l l y d i d n ' t r e a d any i n s t r u c t i o n s about t h e , I 
guess you would say, i n n o c e n t , or n e g l i g e n t 
m i s h a n d l i n g of t h a t . 

"The p a r t i c u l a r i n s t r u c t i o n s t h a t you p r e s e n t e d 
me i n r e g a r d t o i n t e n t i o n a l , I'm not g o i n g t o 
p r e s e n t . I ' l l g i v e you l e a v e i f you can f i n d any 
one charge from a case t h a t d e a l s w i t h something 
t h a t ' s not i n t e n t i o n a l , I ' l l c o n s i d e r g i v i n g i t . 

"[Defense c o u n s e l ] : A l l r i g h t , s i r . " 

(R. 3893.) At the end of the j u r y charges, defense c o u n s e l 

o b j e c t e d t o the c o u r t ' s f a i l u r e t o charge on s p o l i a t i o n of 

e v i d e n c e . The c o u r t d e c l i n e d t o charge the j u r y on t h i s 

i s s u e . (R. 4063.) 

In G u r l e y , we s t a t e d : 

"Depending on the degree of the S t a t e ' s c u l p a b i l i t y 
f o r the l o s s of the e v i d e n c e , the c o u r t may d e c i d e 
t h a t the S t a t e s h o u l d be p r e c l u d e d , on r e t r i a l , from 
i n t r o d u c i n g any ev i d e n c e r e l a t i n g t o the c h a r r e d 
o b j e c t , see Commonwealth v. O l s z e w s k i , 401 Mass. 
749, 519 N.E.2d 587, 592 (1988), or i t may conclude 
t h a t an 'adverse i n f e r e n c e ' i n s t r u c t i o n s i m i l a r t o 
the one g i v e n i n Youngblood i s s u f f i c i e n t t o ensure 
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f a i r n e s s t o the a p p e l l a n t , see Thorne v. Department  
of P u b l i c S a f e t y , 774 P.2d 1326, 1331-32 ( A l a s k a 
1989); S t a t e v. Youngblood, 844 P.2d a t 1157; S t a t e  
v. Gonzalez, 206 Conn. 213, 537 A.2d 460, 466 
(1988); T i n s l e y v. Jackson, 771 S.W.2d 331, 332 (Ky. 
1989) ." 

639 So. 2d a t 569. 

In S t a t e v. S t e f f e s , 500 N.W. 2d 608 (N.D. 1993), a case 

r e l i e d on i n G u r l e y , the c o u r t s t a t e d : 

" [ C ] o u r t s e n j o y a l a r g e measure of d i s c r e t i o n i n 
d e t e r m i n i n g the a p p r o p r i a t e s a n c t i o n t h a t s h o u l d be 
imposed because of the d e s t r u c t i o n of d i s c o v e r a b l e 
e v i d e n c e ; and whether the s a n c t i o n of an 
a d v e r s e - i n f e r e n c e i n s t r u c t i o n would be a p p r o p r i a t e 
i s a matter w i t h i n the sound d i s c r e t i o n of the t r i a l 
c o u r t . People v. Morton, 189 A.D.2d 488, 596 
N.Y.S.2d 783 (N.Y. App. D i v . 1993); People v.  
M i l l e r , 156 M i s c . 2 d 824, 594 N.Y.S.2d 978 (N.Y. Sup. 
Ct. Crim. Term 1993); People v. Von V i l l a s , 10 C a l . 
App. 4th 201, 13 C a l . R p t r . 2 d 62 (1992); People v.  
Wimberly, 5 C a l . App.4th 773, 7 C a l . R p t r . 2 d 152 
(1992). I f t h e r e i s no e v i d e n c e of bad f a i t h , the 
s a n c t i o n imposed by the t r i a l c o u r t s h o u l d be no 
more than i s n e c e s s a r y t o a s s u r e the defendant a 
f a i r t r i a l . Von V i l l a s , s u p r a . " 

500 N.W. 2d a t 614 n. 6. 

The c i r c u i t c o u r t d i d not e r r i n d e c l i n i n g t o g i v e the 

j u r y an a d v e r s e - i n f e r e n c e i n s t r u c t i o n on the l o s s of the 

evi d e n c e g i v e n t h a t t h e r e was no ev i d e n c e of bad f a i t h on the 

p a r t of the S t a t e nor was the m i s s i n g e v i d e n c e m a t e r i a l t o 
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S c o t t ' s d efense. A c c o r d i n g l y , we f i n d no e r r o r i n r e g a r d t o 

t h i s c l a i m . 

X I . 

S c o t t next argues t h a t the S t a t e f a i l e d t o e s t a b l i s h a 

p r o p e r c h a i n of cus t o d y f o r an e l e c t r i c a l o u t l e t , o u t l e t 

number 3, t h a t was a d m i t t e d d u r i n g Cpt. Thornton's t e s t i m o n y . 

He c i t e s Ex p a r t e H o l t o n , 590 So. 2d 918 ( A l a . 1991), i n 

sup p o r t of h i s argument. O u t l e t number 3 was marked and 

a d m i t t e d as S t a t e ' s e x h i b i t number 78. 

Cpt. Thornton t e s t i f i e d t h a t he was p r e s e n t a t the scene 

when M i c h a e l Haynes and Jim Hannah, of the S t a t e F i r e 

M a r s h a l ' s O f f i c e , removed o u t l e t number 3 from the w a l l of 

Mason's bedroom on August 18, 2008. Haynes t e s t i f i e d t h a t on 

the Monday a f t e r the f i r e , August 18, 2012, he and Hannah c u t 

the o u t l e t out i n Mason's bedroom and photographed i t from a 

360-degree a n g l e . The o u t l e t was put i n a bag and l e f t a t the 

scene. Cpt. Thornton t e s t i f i e d t h a t the o u t l e t s t h a t were 

removed were cut a t d i f f e r e n t l e n g t h s and a t d i f f e r e n t a n g l e s 

so t h a t they would be r e a d i l y i d e n t i f i a b l e . When the S t a t e ' s 

e x p e r t came t o the scene, the o u t l e t was r e t r i e v e d and p l a c e d 

i n i t s o r i g i n a l l o c a t i o n . O u t l e t number 3 was i n Cpt. 
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Thornton's c u s t o d y u n t i l May 22, 2009, when i t was m a i l e d t o 

one of the defense e x p e r t s . (R. 1514.) Cpt. Thornton 

t e s t i f i e d t h a t he o r i g i n a l l y thought t h a t t h i s o u t l e t came 

from another l o c a t i o n i n the house but upon c l o s e r i n s p e c t i o n 

of the o u t l e t and the numerous photographs he r e a l i z e d t h a t 

t h i s o u t l e t was taken from one of the o u t l e t s c u t from Mason's 

bedroom. S c o t t made no o b j e c t i o n when t h i s e x h i b i t was 

a d m i t t e d i n t o e v i d e n c e . (R. 1583.) 

"The Alabama Supreme Court i n Ex p a r t e H o l t o n , 
590 So. 2d 918 ( A l a . 1991), addressed the 
req u i r e m e n t s f o r a c h a i n of cus t o d y : 

" ' P r o o f of [an] unbroken c h a i n of 
c u s t o d y i s r e q u i r e d i n o r d e r t o e s t a b l i s h 
s u f f i c i e n t i d e n t i f i c a t i o n of the i t e m and 
c o n t i n u i t y of p o s s e s s i o n , so as t o a s s u r e 
the a u t h e n t i c i t y of the i t e m . [Ex p a r t e  
W i l l i a m s , 548 So. 2d 518, 520 ( A l a . 1989)] 
In o r d e r t o e s t a b l i s h a p r o p e r c h a i n , the 
S t a t e must show t o a " r e a s o n a b l e 
p r o b a b i l i t y t h a t the o b j e c t i s i n the same 
c o n d i t i o n as, and not s u b s t a n t i a l l y 
d i f f e r e n t from, i t s c o n d i t i o n a t the 
commencement of the c h a i n . " McCray v.  
S t a t e , 548 So. 2d 573, 576 ( A l a . Crim. App. 
1988) 

"590 So. 2d a t 919-20. L a t e r , i n Hale v. S t a t e , 848 
So. 2d 224 ( A l a . 2002), the Supreme Court reexamined 
i t s h o l d i n g i n H o l t o n a f t e r the 1995 c o d i f i c a t i o n of 
§ 12-21-13, A l a . Code 1975. The Supreme Court 
s t a t e d : 
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" ' S e c t i o n 12-21-13, A l a . Code 1975, 
p r o v i d e s : 

" ' " P h y s i c a l e v i d e n c e 
connected w i t h or c o l l e c t e d i n 
the i n v e s t i g a t i o n of a crime 
s h a l l not be e x c l u d e d from 
c o n s i d e r a t i o n by a j u r y or c o u r t 
due t o a f a i l u r e t o prove the 
c h a i n of cu s t o d y of the e v i d e n c e . 
Whenever a w i t n e s s i n a c r i m i n a l 
t r i a l i d e n t i f i e s a p h y s i c a l p i e c e 
of e v i d e n c e connected w i t h or  
c o l l e c t e d i n the i n v e s t i g a t i o n of  
a cr i m e , the ev i d e n c e s h a l l be 
s u b m i t t e d t o the j u r y or c o u r t 
f o r whatever weight the j u r y or 
c o u r t may deem p r o p e r . The t r i a l 
c o u r t i n i t s charge t o the j u r y 
s h a l l e x p l a i n any break i n the 
c h a i n of custody c o n c e r n i n g the 
p h y s i c a l e v i d e n c e . " 

"'(Emphasis added.) T h i s s t a t u t e , by i t s 
terms, a p p l i e s o n l y t o " [ p ] h y s i c a l e v i d e n c e 
connected w i t h or c o l l e c t e d i n the 
i n v e s t i g a t i o n o f " the charged crime. To 
i n v o k e the s t a t u t e the proponent of the 
evi d e n c e must f i r s t e s t a b l i s h t h a t the 
p r o f f e r e d p h y s i c a l e v i d e n c e i s i n f a c t the 
v e r y e v i d e n c e "connected w i t h or c o l l e c t e d 
i n the i n v e s t i g a t i o n . " Moreover, 

" ' " [ i ] n Land v. S t a t e , 678 So. 2d 201 
( A l a . Cr. App. 1995), a f f ' d , 678 So. 2d 224 
( A l a . 1996), a case which appears t o r e l y 
on § 12-21-13, t h i s c o u r t r u l e d t h a t where 
a w i t n e s s can s p e c i f i c a l l y i d e n t i f y the 
e v i d e n c e , and i t s c o n d i t i o n i s not an i s s u e  
i n the case, then the S t a t e i s not r e q u i r e d 
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t o e s t a b l i s h a complete c h a i n of c u s t o d y i n 
o r d e r f o r the e v i d e n c e t o be a d m i t t e d i n t o 
e v i d e n c e . We s t a t e d : 'The e y e g l a s s e s were 
a d m i s s i b l e w i t h o u t e s t a b l i s h i n g a c h a i n of 
c u s t o d y because [the t e s t i f y i n g o f f i c e r ] 
was a b l e t o s p e c i f i c a l l y i d e n t i f y them, and 
t h e i r c o n d i t i o n was not an i s s u e i n the 
case.' Land, 678 So. 2d a t 210."' 

"848 So. 2d a t 228 (emphasis i n o r i g i n a l ) . " 

W i l s o n v. S t a t e , [Ms. CR-07-0684, March 23, 2012] So. 3d 

, ( A l a . Crim. App. 2012) ( o p i n i o n on r e t u r n t o remand). 

S c o t t r e l i e s on B i r g e v. S t a t e , 973 So. 2d 1085 ( A l a . 

Crim. App. 2007), t o support her a s s e r t i o n t h a t t h e r e was 

r e v e r s i b l e e r r o r i n the S t a t e ' s f a i l u r e t o e s t a b l i s h a p r o p e r 

c h a i n of custody f o r the o u t l e t . However, B i r g e i n v o l v e d the 

c h a i n of custody f o r a b i o l o g i c a l sample c o l l e c t e d from a 

v i c t i m ' s body -- not p h y s i c a l e v i d e n c e c o l l e c t e d d u r i n g the 

course of an i n v e s t i g a t i o n . B i o l o g i c a l e v i d e n c e i s not 

governed by § 12-21-13, A l a . Code 1975, because i t i s not 

r e a d i l y i d e n t i f i a b l e . 

S e c t i o n 12-21-13, A l a . Code 1975, s p e c i f i c a l l y a l l o w s f o r 

the a d m i s s i o n of o u t l e t number 3 even though t h e r e was a weak 

l i n k i n the c h a i n of c u s t o d y . O u t l e t number 3 was c o r r e c t l y 

a d m i t t e d i n t o e v i d e n c e p u r s u a n t t o § 12-21-13, A l a . Code 1975. 
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X I I . 

S c o t t next argues t h a t the S t a t e f a i l e d t o d i s c l o s e 

e x c u l p a t o r y e v i d e n c e i n v i o l a t i o n of Brady v. Maryland, 373 

U.S. 83 (1963). S p e c i f i c a l l y , he a s s e r t s t h a t the S t a t e 

f a i l e d t o d i s c l o s e t h a t i t i n t e n d e d t o i n t r o d u c e o u t l e t number 

3 i n t o e v i d e n c e u n t i l the middle of t r i a l and t h a t he was 

p r e j u d i c e d by the l a t e d i s c l o s u r e . 

Cpt. Thornton t e s t i f i e d t h a t o u t l e t number 3 had been i n 

h i s p o s s e s s i o n , t h a t he had sent the o u t l e t t o the defense 

e x p e r t , t h a t the o u t l e t was r e t u r n e d t o him, t h a t he had u n t i l 

t r i a l b e l i e v e d t h a t the o u t l e t was not from Mason's bedroom, 

and t h a t he r e a l i z e d a f t e r examining a l l the numerous 

photographs t h a t the o u t l e t was i n f a c t o u t l e t number 3 from 

Mason's bedroom. A f t e r Cpt. Thornton t e s t i f i e d , S c o t t moved 

t o d i s m i s s the i n d i c t m e n t based on the m i s l a b e l i n g of t h i s 

o u t l e t . The c i r c u i t c o u r t i n d i c a t e d t h a t i t was g o i n g t o deny 

the motion and a l l o w the defense e x p e r t t o examine the o u t l e t 

b e f o r e he t e s t i f i e d . (R. 1737.) On c r o s s - e x a m i n a t i o n , 

L e n t i n i t e s t i f i e d t h a t he had an o p p o r t u n i t y t o examine t h i s 

o u t l e t when he a r r i v e d i n town t o t e s t i f y but he d i d not do 

so. (R. 3458.) 
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To e s t a b l i s h a Brady v i o l a t i o n the a p p e l l a n t must show: 

(1) t h a t the S t a t e s u p p r e s s e d e v i d e n c e ; (2) t h a t the e v i d e n c e 

i s f a v o r a b l e t o the d e f e ndant; and (3) t h a t the e v i d e n c e i s 

m a t e r i a l . " I n the Brady c o n t e x t , 'evidence i s m a t e r i a l o n l y 

i f t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , had the e v i d e n c e 

been d i s c l o s e d t o the defense, the r e s u l t of the p r o c e e d i n g 

would have been d i f f e r e n t . ' " B a r b e r v. S t a t e , 952 So. 2d 393, 

429 ( A l a . Crim. App. 2005), q u o t i n g i n p a r t U n i t e d S t a t e s v. 

B a g l e y , 473 U.S. 667, 682 (1985). 

"Although we do not condone noncompliance w i t h 
d i s c o v e r y r u l e s , not e v e r y v i o l a t i o n r e q u i r e s a new 
t r i a l . 'Rule 16.5, " g i v e s a t r i a l judge a number of 
o p t i o n s t o c o n s i d e r i n imposing s a n c t i o n s on a p a r t y 
who has f a i l e d t o comply w i t h the c o u r t ' s d i s c o v e r y 
o r d e r . " ' Pettway v. S t a t e , 607 So. 2d 325, 330 ( A l a . 
Cr. App. 1992) ( q u o t i n g C l i f t o n v. S t a t e , 545 So. 2d 
173, 178 ( A l a . Cr. App. 1988)). 

"'The i m p o s i t i o n of s a n c t i o n s upon 
noncompliance w i t h a c o u r t ' s d i s c o v e r y 
o r d e r i s w i t h i n the sound d i s c r e t i o n of the 
c o u r t . U n i t e d S t a t e s v. Koopmans, 757 F.2d 
901, 906 (7th C i r . 1985); U n i t e d S t a t e s v.  
S a i t t a , 443 F.2d 830, 831 (5th C i r . 1971); 
Hansen v. U n i t e d S t a t e s , 393 F.2d 763, 770 
(8th C i r . 1968) . Moreover, the t r i a l c o u r t 
s h o u l d not impose a s a n c t i o n which i s 
h a r s h e r than n e c e s s a r y t o a c c o m p l i s h the 
g o a l s of the d i s c o v e r y r u l e s . U n i t e d S t a t e s  
v. Gee, 695 F.2d 1165, 1169 (9th C i r . 
1983) .' 
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"McCrory v. S t a t e , 505 So. 2d 1272, 1279 ( A l a . Cr. 
App.1986)." 

W i l s o n v. S t a t e , 777 So. 2d 856, 918 ( A l a . Crim. App. 1999). 

The o u t l e t was e x t e n s i v e l y photographed and documented. 

One of S c o t t ' s e x p e r t s was g i v e n an o p p o r t u n i t y t o examine the 

o u t l e t but f a i l e d t o do so. S c o t t ' s o t h e r e x p e r t , Douglas 

C a r p e n t e r , t e s t i f i e d t h a t he had a l l the m a t e r i a l s he needed 

i n o r d e r t o g i v e h i s o p i n i o n on the cause of the f i r e . Both 

of S c o t t ' s e x p e r t s t e s t i f i e d t h a t the f i r e o r i g i n a t e d i n the 

t e l e v i s i o n c a b i n e t and not near or around o u t l e t number 3. The 

t e l e v i s i o n had been p l u g g e d i n t o o u t l e t number 5. S c o t t 

cannot e s t a b l i s h t h a t the S t a t e s u p p r e s s e d e v i d e n c e , t h a t t h a t 

e v i d e n c e was f a v o r a b l e t o S c o t t , or t h a t the ev i d e n c e was 

m a t e r i a l t o S c o t t ' s d efense. A c c o r d i n g l y , S c o t t f a i l e d t o 

e s t a b l i s h a Brady v i o l a t i o n . 

X I I I . 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g James Munger t o be q u a l i f i e d as an e x p e r t i n f i r e 

s c i e n c e . 

The r e c o r d shows t h a t the S t a t e c a l l e d Munger t o t e s t i f y 

c o n c e r n i n g the o r i g i n of the f i r e . Munger t e s t i f i e d t h a t h i s 
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f i r m i s o f t e n r e t a i n e d t o do an " o r i g i n and cause a n a l y s i s of 

a f i r e , " t h a t s i n c e 1984 he has been on the a d j u n c t f a c u l t y 

f o r the N a t i o n a l F i r e Academy, t h a t he tau g h t and deve l o p e d 

courses i n f i r e p r e v e n t i o n and f i r e i n v e s t i g a t i o n , t h a t he had 

done some i n s t r u c t i o n a l work f o r the Alabama F i r e C o l l e g e , 

t h a t from 1980 t h r o u g h 1985 he was a deputy f i r e marshal i n 

Montgomery and was r e s p o n s i b l e f o r 11 c o u n t i e s , t h a t p r i o r t o 

becoming a f i r e marshal he had been a f i r e f i g h t e r i n the C i t y 

of Cullman f o r t h r e e y e a r s , t h a t he had taken s p e c i a l t y 

c l a s s e s from the N a t i o n a l F i r e Academy, t h a t he had a t t e n d e d 

seminars i n f i r e i n v e s t i g a t i o n , t h a t he has a t t e n d e d numerous 

c l a s s e s sponsored by the N a t i o n a l F i r e Academy, t h a t he had 

a t t e n d e d t r a i n i n g seminars sponsored by the Department of 

Homeland S e c u r i t y , t h a t he had a t t e n d e d c l a s s e s sponsored by 

the I n t e r n a t i o n a l A s s o c i a t i o n of Arson I n v e s t i g a t o r s , t h a t h i s 

d o c t o r a l d i s s e r t a t i o n was on r e s i d e n t i a l smoke alarms, t h a t he 

i s member of the N a t i o n a l F i r e P r o t e c t i o n A s s o c i a t i o n and the 

S o c i e t y of F i r e P r o t e c t i o n E n g i n e e r s , t h a t he had been 

q u a l i f i e d as e x p e r t i n f i r e p r o t e c t i o n or f i r e causes i n 

s e v e r a l hundred cases, t h a t he had r e c e i v e d v a r i o u s 

p r o f e s s i o n a l awards f o r h i s work, t h a t he had p u b l i s h e d 
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a r t i c l e s on the s u b j e c t of f i r e p r e v e n t i o n and i n v e s t i g a t i o n , 

and t h a t he had been c e r t i f i e d as an e x p e r t by the Alabama 

Supreme C o u r t . The S t a t e moved t h a t Munger be q u a l i f i e d as an 

e x p e r t . S c o t t o b j e c t e d and r e q u e s t e d t h a t she be a l l o w e d t o 

v o i r d i r e Munger. (R. 2562.) An e x t e n s i v e v o i r d i r e took 

p l a c e a t which time S c o t t q u e s t i o n e d Munger c o n c e r n i n g h i s 

l a c k of a f o u r - y e a r c o l l e g e degree and h a v i n g an a s s o c i a t e 

degree from what she c h a r a c t e r i z e d as a diploma m i l l . The 

c i r c u i t c o u r t h e l d t h a t based on the Supreme C o u r t ' s o p i n i o n 

i n C a r r u t h v. P i t t w a y Corps, 643 So. 2d 1340 ( A l a . 1994), 

Munger was a q u a l i f i e d e x p e r t i n " f i r e s c i e n c e and t e c h n o l o g y " 

and t h a t S c o t t c o u l d a t t a c k Munger's c r e d e n t i a l s on c r o s s -

e x a m i n a t i o n . (R. 2588.) 

In C a r r u t h , the Alabama Supreme Court c o n s i d e r e d the 

v a l i d i t y of the c i r c u i t c o u r t ' s g r a n t of P i t t w a y ' s summary-

judgment motion a f t e r the c o u r t f a i l e d t o s t a t e whether i t 

c o n s i d e r e d Munger's t e s t i m o n y . On a p p e a l , P i t t w a y argued t h a t 

Munger's t e s t i m o n y s h o u l d not have been c o n s i d e r e d because 

Munger l a c k e d a f o u r - y e a r c o l l e g e degree, because he was not 

an e n g i n e e r , and because he was not a p r o p e r e x p e r t . A f t e r 

d e t a i l i n g Munger's q u a l i f i c a t i o n s , the Supreme Court s t a t e d : 
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"[W]e are persuaded t h a t Munger p o s s e s s e d the q u a l i f i c a t i o n s 

t o t e s t i f y as an e x p e r t i n m a t t e r s of f i r e s c i e n c e and 

t e c h n o l o g y . " 643 So. 2d a t 1343. 

Rule 702, A l a . R. E v i d . , p r o v i d e s : 

" I f s c i e n t i f i c , t e c h n i c a l , or o t h e r s p e c i a l i z e d 
knowledge w i l l a s s i s t the t r i e r of f a c t t o 
u n d e r s t a n d the e v i d e n c e or t o determine a f a c t i n 
i s s u e , a w i t n e s s q u a l i f i e d as an e x p e r t by 
knowledge, s k i l l , e x p e r i e n c e , t r a i n i n g , or 
e d u c a t i o n , may t e s t i f y t h e r e t o i n the form of an 
o p i n i o n or o t h e r w i s e . " 

"As under p r e e x i s t i n g Alabama law, bot h q u e s t i o n s — whether 

a w i t n e s s i s q u a l i f i e d as an e x p e r t and whether, i f so 

q u a l i f i e d , t h a t w i t n e s s may g i v e e x p e r t o p i n i o n t e s t i m o n y on 

the s u b j e c t i n q u e s t i o n -- are l e f t l a r g e l y t o the d i s c r e t i o n 

of the t r i a l judge." A d v i s o r y Committee's Notes t o Rule 702, 

A l a . R. E v i d . 

"[U]nder Rule 702 ' q u a l i f i c a t i o n ' s h o u l d c o n t i n u e t o 
be d e f i n e d b r o a d l y , so t h a t one may g a i n an 
e x p e r t i s e through p r a c t i c a l e x p e r i e n c e as w e l l as 
through f o r m a l t r a i n i n g or e d u c a t i o n . See, e.g., 
I n t e r n a t i o n a l Telecommunications Sys. v. S t a t e , 35 9 
So. 2d 364 ( A l a . 1978) ( r e c o g n i z i n g t h a t e x p e r i e n c e 
and p r a c t i c a l knowledge, as f u l l y as f o r m a l 
e d u c a t i o n , q u a l i f y one t o make t e c h n i c a l 
judgments)." 

A d v i s o r y Committee's Notes, Rule 702, A l a . R. E v i d . 
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"Alabama c o u r t s have r e c o g n i z e d t h a t an i n d i v i d u a l 
might q u a l i f y as an e x p e r t based on 'study, 
p r a c t i c e , e x p e r i e n c e , or o b s e r v a t i o n . ' In a d d i t i o n , 
the f a c t t h a t a w i t n e s s has p r e v i o u s l y t e s t i f i e d as 
an e x p e r t may be r e l e v a n t i n d e t e r m i n i n g h i s 
q u a l i f i c a t i o n s . Not one of these q u a l i t i e s has been 
e x a l t e d over the o t h e r s , and i t has been s a i d t h a t 
' [ e ] x p e r i e n c e and p r a c t i c a l knowledge may q u a l i f y 
one t o make t e c h n i c a l judgments as r e a d i l y as f o r m a l 
e d u c a t i o n . ' " 

W i l l i a m A. Schroeder and Jerome A. Hoffman, Alabama Evidence 

§ 7:17 (3d ed. 2006) . See a l s o C h e r r y v. Audubon I n s . Co., 51 

So. 3d 109, 113 (La. App. 2010) ("Formal e d u c a t i o n i s 'not 

always n e c e s s a r y ' and e x p e r i e n c e may be s u f f i c i e n t . " ) ; In re  

C.W.D., 232 Ga. App. 200, 206, 501 S.E.2d 232, 239 (1998) 

("Formal e d u c a t i o n or t r a i n i n g i n an area of e x p e r t i s e i s not 

ne c e s s a r y , p r o v i d e d the w i t n e s s p o s s e s s e s the q u a l i f i c a t i o n s 

of such area of e x p e r t i s e through s k i l l and e x p e r i e n c e . " ) ; 

W i l l i a m s v. S t a t e , 239 Ga. App. 30, 32, 521 S.E.2d 27, 30 

(1999) ("Also, an e x p e r t ' s c r e d e n t i a l s are r e l e v a n t t o the 

weight and c r e d i t t o be g i v e n t o h i s t e s t i m o n y by the j u r y . " ) ; 

Khairkhwa v. Obama, 793 F. Supp. 2d 1, 11 (D.D.C. 2011) 

("There i s ... no requirement t h a t an e x p e r t p o s s e s s f o r m a l 

e d u c a t i o n , and an e x p e r t may be q u a l i f i e d on the b a s i s of h i s 

or her p r a c t i c a l e x p e r i e n c e . " ) ; S t a t e v. H o l l i n g s w o r t h , 160 
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Wis. 2d 883, 896, 467 N.W.2d 555, 560 (1991) ("A person may be 

an 'e x p e r t ' under [W.S.A. Rule 907.02, s i m i l a r t o Rule 702, 

A l a . R. E v i d . ] based on e x p e r i e n c e alone and need not have any 

s p e c i a l e d u c a t i o n or t r a i n i n g . " ) . "A c o m b i n a t i o n of 

s p e c i a l i z e d t r a i n i n g , work e x p e r i e n c e and p r a c t i c a l 

a p p l i c a t i o n of the e x p e r t ' s knowledge can combine t o e s t a b l i s h 

t h a t p e r s o n as an e x p e r t . ... Co u r t s can a l s o c o n s i d e r whether 

a w i t n e s s has p r e v i o u s l y been q u a l i f i e d as an e x p e r t . " S t a t e  

v. Marlowe, 81 So. 3d 944, 970 (La. C t. App. 2011) . 

The c i r c u i t c o u r t d i d not abuse i t s c o n s i d e r a b l e 

d i s c r e t i o n i n d e t e r m i n i n g t h a t Munger was an e x p e r t i n the 

f i e l d of f i r e s c i e n c e based on h i s e x t e n s i v e q u a l i f i c a t i o n s 

and the Supreme C o u r t ' s o p i n i o n i n C a r r u t h . 

XIV. 

S c o t t next a s s e r t s t h a t the p r o s e c u t o r made improper 

v i c t i m - i m p a c t statements i n h i s c l o s i n g arguments i n the g u i l t 

phase of S c o t t ' s t r i a l t h a t were i m m a t e r i a l t o any i s s u e of 

g u i l t and t h a t amounted t o e r r o r . 

When e v a l u a t i n g p r o s e c u t o r i a l arguments, we keep i n mind 

the f o l l o w i n g : 
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"'The r e l e v a n t q u e s t i o n i s whether the p r o s e c u t o r ' s 
comments "so i n f e c t e d the t r i a l w i t h u n f a i r n e s s as 
t o make the r e s u l t i n g c o n v i c t i o n a d e n i a l of due 
p r o c e s s . " ' Darden v. Wainwright, 477 U.S. 168, 181, 
106 S.Ct. 2464, 2471, 91 L.Ed.2d 144 (1986), q u o t i n g 
D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 637, 94 S.Ct. 
1868, 40 L.Ed.2d 431 (1974). Comments made by the 
p r o s e c u t o r must be e v a l u a t e d i n the c o n t e x t of the 
whole t r i a l . Duren v. S t a t e , 590 So. 2d 360, 364 
( A l a . Cr. App. 1990), a f f ' d , 590 So. 2d 369 ( A l a . 
1991), c e r t . d e n i e d , 503 U.S. 974, 112 S.Ct. 1594, 
118 L.Ed.2d 310 (1992)." 

Simmons v. S t a t e , 797 So. 2d 1134, 1162 ( A l a . Crim. App. 

1999). "A p r o s e c u t o r may argue ev e r y l e g i t i m a t e i n f e r e n c e 

from the e v i d e n c e 'and may examine, c o l l a t e , [ s i f t ] and t r e a t 

the e v i d e n c e i n h i s own way.'" Woodward v. S t a t e , [Ms. CR-08-

0145, December 16, 2011] So. 3d , ( A l a . Crim. App. 

2011). S p e c i f i c a l l y , S c o t t c h a l l e n g e s the f o l l o w i n g 

arguments. 

A. 

S c o t t a s s e r t s t h a t i t was e r r o r f o r the p r o s e c u t o r t o 

make the f o l l o w i n g argument i n c l o s i n g argument i n the g u i l t 

phase: 

"Because t h i s i s a c i r c u m s t a n t i a l e v i d e n c e case, 
we can't — we don't have any e y e w i t n e s s e s t h a t saw 
Mason b r e a t h i n g h i s l a s t [breath] out t h e r e i n t h a t 
bedroom. We don't have any e y e w i t n e s s e s t h a t can 
show you how much p a i n he went through and what k i n d 
of h o r r o r he went through as he was l e a n e d up 
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a g a i n s t t h a t bedpost and t h a t f i r e i n t h a t room and 
t h a t smoke and those gases. We can't show you 

t h a t . " 

(R. 3922.) S c o t t d i d not o b j e c t t o t h i s argument; t h e r e f o r e , 

we r e v i e w t h i s c l a i m f o r p l a i n e r r o r . See Rule 45A, A l a . R. 

App. P. "While t h i s f a i l u r e t o o b j e c t does not p r e c l u d e r e v i e w 

i n a c a p i t a l case, i t does weigh a g a i n s t any c l a i m of  

p r e j u d i c e . " Ex p a r t e Kennedy, 472 So. 2d 1106, 1111 ( A l a . 

1985). 

" ' D u r i n g c l o s i n g argument, the p r o s e c u t o r , as w e l l as 

defense c o u n s e l , has a r i g h t t o p r e s e n t h i s i m p r e s s i o n s from 

the e v i d e n c e , i f r e a s o n a b l e , and may argue e v e r y l e g i t i m a t e 

i n f e r e n c e . ' " Reeves v. S t a t e , 807 So. 2d 18, 45 ( A l a . Crim. 

App. 2000). "A p r o s e c u t o r may argue e v e r y l e g i t i m a t e 

i n f e r e n c e from the e v i d e n c e 'and may examine, c o l l a t e , [ s i f t ] 

and t r e a t the e v i d e n c e i n h i s own way.'" Woodward v. S t a t e , 

[Ms. CR-08-0145, December 16, 2011] So. 3d , ( A l a . 

Crim. App. 2011). " [ S ] t a t e m e n t of c o u n s e l i n argument t o the 

j u r y must be viewed as d e l i v e r e d i n the heat of debate; such 

statements are u s u a l l y v a l u e d by the j u r y a t t h e i r t r u e worth 

and are not e x p e c t e d t o become f a c t o r s i n the f o r m a t i o n of the 
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v e r d i c t . " Bankhead v. S t a t e , 585 So. 2d 97-106-07 ( A l a . Crim. 

App. 1989). 

The p r o s e c u t o r ' s argument was a l e g i t i m a t e i n f e r e n c e t h a t 

c o u l d have been drawn from the e v i d e n c e and d i d not so i n f e c t 

the t r i a l w i t h u n f a i r n e s s t h a t S c o t t was d e n i e d due p r o c e s s . 

See Darden v. Wainwright, 477 U.S. 168 (1986). 

B. 

S c o t t next c h a l l e n g e s the f o l l o w i n g remarks made by the 

p r o s e c u t o r i n c l o s i n g argument i n the g u i l t phase of her 

t r i a l : 

" [ P r o s e c u t o r ] : One t h i n g I don't want you t o 
l o s e f ocus on i n t h i s case, i t ' s what t h i s case i s 
r e a l l y about, i s t h a t r i g h t t h e r e ( i n d i c a t i n g ) . 
Mason S c o t t , s i x years o l d the time of h i s death. 
He's never g o i n g t o p l a y b a l l a g a i n -¬

"[Defense c o u n s e l ] : O b j e c t i o n . Improper v i c t i m 
impact. 

"The C o u r t : O v e r r u l e d . 

" [ P r o s e c u t o r ] : He's never g o i n g t o get m a r r i e d , 

he's never g o i n g t o go t o s c h o o l -¬

"[Defense c o u n s e l ] : O b j e c t i o n . Improper v i c t i m 
impact. 

"The C o u r t : O v e r r u l e d . 

" [ P r o s e c u t o r ] : The l o v e d ones, h i s f a m i l y w i l l 
never see him a g a i n -¬
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"[Defense c o u n s e l ] : O b j e c t i o n . Improper v i c t i m 
impact. 

"The C o u r t : O v e r r u l e d . " 

(R. 4034-35.) 

In a d d r e s s i n g a s i m i l a r argument, the N o r t h C a r o l i n a 

Supreme Court found no e r r o r and s t a t e d : 

" Although the p r o s e c u t o r ' s arguments t h a t the v i c t i m 
might have m a r r i e d and had c h i l d r e n was s p e c u l a t i v e , 
i t was not e x c e s s i v e . The l i f e the p r o s e c u t o r 
p o s i t e d f o r the v i c t i m i f she had l i v e d was a 
c o n v e n t i o n a l one. Even assuming arguendo t h a t t h i s 
p a r t of the argument was improper, we do not b e l i e v e 
t h a t the t r i a l c o u r t abused i t s judgment i n 
o v e r r u l i n g defendant's o b j e c t i o n . " 

S t a t e v. B e r r y , 356 N.C. 490, 519, 573 S.E.2d 132, 151 (2002). 

S t a t e v. Edwards, 116 S.W.3d 511, 538 (Mo. 2003) ("[T]he 

comment was one t h a t the j u r y ' s common sense would t e l l them 

was t r u e even i f i t had not been mentioned."). See a l s o 

Kenneth J . Rampino, J.D., P r o p r i e t y and P r e j u d i c i a l E f f e c t of 

P r o s e c u t o r ' s Remarks as t o V i c t i m ' s Age, F a m i l y C i r c u m s t a n c e s , 

or the L i k e , 50 A.L.R.3d 8 (1973). 

The j u r y was i n s t r u c t e d t h a t arguments of c o u n s e l were 

not e v i d e n c e . N e i t h e r of the p r o s e c u t o r ' s arguments so 

i n f e c t e d the t r i a l w i t h u n f a i r n e s s t h a t S c o t t was d e n i e d due 

p r o c e s s . The p r o s e c u t o r ' s arguments d i d not c o n s t i t u t e e r r o r . 
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XV. 

S c o t t argues t h a t the e v i d e n c e was not s u f f i c i e n t t o 

c o n v i c t her of murder. S p e c i f i c a l l y , she argues t h a t t h e r e 

was no e v i d e n c e t h a t she i n t e n t i o n a l l y s t a r t e d or caused a 

f i r e and t h a t she i n t e n d e d t o k i l l Mason. 

S c o t t was charged w i t h t h r e e counts of c a p i t a l murder. 

Count I charged t h a t S c o t t murdered her son Mason f o r 

p e c u n i a r y g a i n ; Count I I charged t h a t S c o t t murdered Mason 

d u r i n g the course of an a r s o n ; and Count I I I charged t h a t 

S c o t t murdered Mason, a c h i l d under the age of 14. S c o t t was 

c o n v i c t e d on a l l c o u n t s . 

Murder f o r purposes of the c a p i t a l - m u r d e r s t a t u t e i s 

d e f i n e d i n § 13A-6-2, A l a . Code 1975: 

"(a) A person commits the crime of murder i f he 
or she does any of the f o l l o w i n g : 

"(1) With i n t e n t t o cause the death of another 
p e r s o n , he or she causes the death of t h a t p e r s o n or 
of another p e r s o n " 

S e c t i o n 13A-7-41, A l a . Code 1975, d e f i n e s the crime of 

a r s o n i n the f i r s t degree: 

"(a) A person commits the crime of a r s o n i n the 
f i r s t degree i f he i n t e n t i o n a l l y damages a b u i l d i n g 
by s t a r t i n g or m a i n t a i n i n g a f i r e or c a u s i n g an 
e x p l o s i o n , and when: 
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"(1) Another p e r s o n i s p r e s e n t i n such b u i l d i n g 

at the time " 

In a d d r e s s i n g the s u f f i c i e n c y of the e v i d e n c e t o s u s t a i n 

a c o n v i c t i o n , the Alabama Supreme Court has s t a t e d : 
" ' I n d e t e r m i n i n g the s u f f i c i e n c y of the e v i d e n c e 

to s u s t a i n a c o n v i c t i o n , a r e v i e w i n g c o u r t must 
ac c e p t as t r u e a l l e v i d e n c e i n t r o d u c e d by the S t a t e , 
a c c o r d the S t a t e a l l l e g i t i m a t e i n f e r e n c e s 
t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o the p r o s e c u t i o n . F a i r c l o t h v. S t a t e , 
471 So. 2d 485 ( A l a . Crim. App. 1984), a f f ' d , 471 
So. 2d 493 ( A l a . 1985).' Powe v. S t a t e , 597 So. 2d 
721, 724 ( A l a . 1991) . I t i s not the f u n c t i o n of 
t h i s C o u r t t o d e c i d e whether the e v i d e n c e i s 
b e l i e v a b l e beyond a r e a s o n a b l e doubt, Pennington v.  
S t a t e , 421 So. 2d 1361 ( A l a . Crim. App. 1982); 
r a t h e r , the f u n c t i o n of t h i s C ourt i s t o determine 
whether t h e r e i s l e g a l e v i d e n c e from which a 
r a t i o n a l f i n d e r of f a c t c o u l d have, by f a i r 
i n f e r e n c e , found the defendant g u i l t y beyond a 
r e a s o n a b l e doubt. Davis v. S t a t e , 598 So. 2d 1054 
( A l a . Crim. App. 1992). Thus, ' [ t ] h e r o l e of 
a p p e l l a t e c o u r t s i s not t o say what the f a c t s a r e . 
[ T h e i r r o l e ] i s t o judge whether the e v i d e n c e i s 
l e g a l l y s u f f i c i e n t t o a l l o w s u b m i s s i o n of an i s s u e 
f o r d e c i s i o n [by] the j u r y . ' Ex p a r t e Bankston, 
358 So. 2d 1040, 1042 ( A l a . 1978) (emphasis 
o r i g i n a l ) . " 

Ex p a r t e T i l l e r , 796 So. 2d 310, 312 ( A l a . 2001). 

"In d e c i d i n g whether t h e r e i s s u f f i c i e n t 
e v i d e n c e t o s u p p o r t the v e r d i c t of the j u r y and the 
judgment of the t r i a l c o u r t , the e v i d e n c e must be 
r e v i e w e d i n the l i g h t most f a v o r a b l e t o the 
p r o s e c u t i o n . Cumbo v. S t a t e , 368 So. 2d 871 ( A l a . 
Cr. App. 1978), c e r t . d e n i e d , 368 So. 2d 877 ( A l a . 
1979) . C o n f l i c t i n g e v i d e n c e p r e s e n t s a j u r y q u e s t i o n 
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not s u b j e c t t o r e v i e w on a p p e a l , p r o v i d e d the 
s t a t e ' s e v i d e n c e e s t a b l i s h e s a prima f a c i e case. 
Gunn v. S t a t e , 387 So. 2d 280 ( A l a . Cr. App.), c e r t . 
d e n i e d , 387 So. 2d 283 ( A l a . 1980) . The t r i a l 
c o u r t ' s d e n i a l of a motion f o r a judgment of 
a c q u i t t a l must be r e v i e w e d by d e t e r m i n i n g whether 
t h e r e e x i s t e d l e g a l e v i d e n c e b e f o r e the j u r y , a t the 
time the motion was made, from which the j u r y by 
f a i r i n f e r e n c e c o u l d have found the a p p e l l a n t 
g u i l t y . Thomas v. S t a t e , 363 So. 2d 1020 ( A l a . Cr. 
App. 1978). In a p p l y i n g t h i s s t a n d a r d , the 
a p p e l l a t e c o u r t w i l l determine o n l y i f l e g a l 
e v i d e n c e was p r e s e n t e d from which the j u r y c o u l d 
have found the defendant g u i l t y beyond a r e a s o n a b l e 
doubt. W i l l i s v. S t a t e , 447 So. 2d 199 ( A l a . Cr. 
App. 1983); Thomas v. S t a t e . When the e v i d e n c e 
r a i s e s q u e s t i o n s of f a c t f o r the j u r y and such 
e v i d e n c e , i f b e l i e v e d , i s s u f f i c i e n t t o s u s t a i n a 
c o n v i c t i o n , the d e n i a l of a motion f o r a judgment of 
a c q u i t t a l by the t r i a l c o u r t does not c o n s t i t u t e 
e r r o r . Young v. S t a t e , 283 A l a . 676, 220 So. 2d 843 
(1969); W i l l i s v. S t a t e . A v e r d i c t of c o n v i c t i o n 
w i l l not be s e t a s i d e on the ground of i n s u f f i c i e n c y 
of the e v i d e n c e u n l e s s , a l l o w i n g a l l r e a s o n a b l e 
presumptions f o r i t s c o r r e c t n e s s , the preponderance 
of the e v i d e n c e a g a i n s t the v e r d i c t i s so d e c i d e d as 
t o c l e a r l y c o n v i n c e t h i s c o u r t t h a t i t was wrong and 
u n j u s t . Duncan v. S t a t e , 436 So. 2d 883 ( A l a . Cr. 
App. 1983), c e r t . d e n i e d , 464 U.S. 1047, 104 S.Ct. 
720, 79 L.Ed.2d 182 (1984); Johnson v. S t a t e , 378 
So. 2d 1164 ( A l a . Cr. App.), c e r t . quashed, 378 So. 

2d 1173 ( A l a . 1979)." 

B r e c k e n r i d g e v. S t a t e , 628 So. 2d 1012, 1018 ( A l a . Crim. App. 

1993). 
"Whenever the s u f f i c i e n c y of e v i d e n c e i s i n 

q u e s t i o n , the e v i d e n c e must be r e v i e w e d i n the l i g h t 
most f a v o r a b l e t o the S t a t e . Any c o n f l i c t i n g 
e v i d e n c e p r e s e n t s a j u r y q u e s t i o n t h a t i s not 
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s u b j e c t t o r e v i e w on a p p e a l so l o n g as the S t a t e ' s 
e v i d e n c e e s t a b l i s h e s a prima f a c i e case, an 
a p p e l l a t e c o u r t must acc e p t as t r u e the e v i d e n c e 
i n t r o d u c e d by the S t a t e , a c c o r d the S t a t e a l l 
l e g i t i m a t e i n f e r e n c e s from t h a t e v i d e n c e , and 
c o n s i d e r the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the S t a t e . Cumbo v. S t a t e , 368 So. 2d 871 ( A l a . Cr. 
App. 1978), c e r t . d e n i e d , 368 So. 2d 877 ( A l a . 
1979)." 

Carden v. S t a t e , 621 So. 2d 342, 347 ( A l a . Crim. App. 1992). 

" ' C i r c u m s t a n t i a l e v i d e n c e alone i s enough t o s u p p o r t 
a g u i l t y v e r d i c t of the most heinous c r i m e , p r o v i d e d 
the j u r y b e l i e v e s beyond a r e a s o n a b l e doubt t h a t the 
accused i s g u i l t y . ' White v. S t a t e , 294 A l a . 265, 
272, 314 So. 2d 857, c e r t . d e n i e d , 423 U.S. 951, 96 
S.Ct. 373, 46 L.Ed.2d 288 (1975). ' C i r c u m s t a n t i a l 
e v i d e n c e i s i n no way c o n s i d e r e d i n f e r i o r e v i d e n c e 
and i s e n t i t l e d t o the same weight as d i r e c t 
e v i d e n c e p r o v i d e d i t p o i n t s t o the g u i l t of the 
accused.' Cochran v. S t a t e , 500 So. 2d 1161, 1177 
( A l a . Cr. App. 1984), a f f i r m e d i n p e r t i n e n t p a r t , 
r e v e r s e d i n p a r t on o t h e r grounds, Ex p a r t e Cochran, 
500 So. 2d 1179 ( A l a . 1985)." 

White v. S t a t e , 546 So. 2d 1014, 1017 ( A l a . Crim. App. 1989) . 

" [ I ] n t e n t i s a q u e s t i o n f o r the j u r y . ... ' I n t e n t , 
... b e i n g a s t a t e or c o n d i t i o n of the mind, i s 
r a r e l y , i f e v e r , s u s c e p t i b l e of d i r e c t or p o s i t i v e 
p r o o f , and must u s u a l l y be i n f e r r e d from the f a c t s 
t e s t i f i e d t o by w i t n e s s e s and the c i r c u m s t a n c e s as 
d e v e l o p e d by the e v i d e n c e . ' Pumphrey 
- A 1 - , - r n o / I T a ^ - r c / T - T C T / I C r\ O \ i i 

v. S t a t e , 156 
A l a . 103, 47 So. 156, 157 (1908)." 

McCord v. S t a t e , 501 So. 2d 520, 528-29 ( A l a . Crim. App. 

1986). 
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"'Whether c i r c u m s t a n t i a l e v i d e n c e t e n d i n g t o 
connect the defendant w i t h the crime e x c l u d e s , t o a 
moral c e r t a i n t y , e v e r y o t h e r r e a s o n a b l e h y p o t h e s i s 
than t h a t of the defendant's g u i l t i s a q u e s t i o n f o r 
the j u r y and not the c o u r t . ' Cumbo [v. S t a t e , 368 
So. 2d 871 ( A l a . Crim. App. 197 8 ) ] ; Cannon v. S t a t e , 
17 A l a . App. 82, 81 So. 860 (1919). Our f u n c t i o n i s 
not t o be f a c t f i n d e r s , however t e m p t i n g t h a t may 
sometimes be. We must not s u b s t i t u t e o u r s e l v e s f o r 
j u r o r s , nor p l a y t h e i r r o l e i n the c r i m i n a l 
p r o c e s s . " 

L i n z y v. S t a t e , 455 So. 2d 260, 262 ( A l a . Crim. App. 1984). 

In d i s c u s s i n g the s u f f i c i e n c y of the ev i d e n c e as i t 

r e l a t e s t o a r s o n c a s e s , we have s t a t e d : 

" I n o r d e r t o e s t a b l i s h the corpus d e l i c t i of a r s o n , 
b u r n i n g by n a t u r a l or a c c i d e n t a l causes must a l s o be 
s a t i s f a c t o r i l y e x c l u d e d . C.L.M., J r . v. S t a t e , 531 
So. 2d 699 ( A l a . Crim. App. 1988) . The corpus 
d e l i c t i of the o f f e n s e of ars o n may be e s t a b l i s h e d 
by i n f e r e n c e , see Bolden v. S t a t e , 568 So. 2d 841 
( A l a . Crim. App. 1989), and by c i r c u m s t a n t i a l 
e v i d e n c e . Bolden; S m i l e y v. S t a t e , 376 So. 2d 813 
( A l a . Crim. App. 1979)." 

M c C o s t l i n v. S t a t e , 594 So. 2d 214, 218 ( A l a . Crim. App. 

1991). 

"I n a r s o n cases, the t r i e r of f a c t u s u a l l y draws 
i n f e r e n c e s from c i r c u m s t a n t i a l e v i d e n c e : 

" [ T ] h e r e i s r a r e l y d i r e c t e v i d e n c e of the a c t u a l 
l i g h t i n g of a f i r e by an a r s o n i s t ; r a t h e r , the 
evid e n c e of ars o n i s u s u a l l y c i r c u m s t a n t i a l . Such 
ev i d e n c e i s o f t e n of a n e g a t i v e c h a r a c t e r ; t h a t i s , 
the c r i m i n a l agency i s shown by the absence of 
c i r c u m s t a n c e s , c o n d i t i o n s , and s u r r o u n d i n g s 
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i n d i c a t i n g t h a t the f i r e r e s u l t e d from an a c c i d e n t a l 
cause. [Fox v. S t a t e , 179 Ind. App. 267, 277, 384 
N.E.2d 1159 ( 1 9 7 9 ) . ] " 

People v. Nowack, 462 Mich. 392, 403, 614 N.W.2d 78, 83 

(2000). "'[T]he crime of arson i s , by i t s v e r y n a t u r e , 

s e c r e t i v e and u s u a l l y i n c a p a b l e of d i r e c t p r o o f . ' " People v. 

Smith, 253 I l l . App. 3d 443, 449, 191 I l l . Dec. 648, 653, 624 

N.E.2d 836, 841 (1993), q u o t i n g People v. Smith, 44 I l l . 

App.3d 237, 241, 2 I l l . Dec. 877, 357 N.E.2d 1320 (1976). 

"[T]he e v i d e n c e f o c u s e d on f o u r c i r c u m s t a n t i a l 
elements of g u i l t : presence a t the scene, conduct 
b e f o r e and a f t e r the f i r e , p r o o f t h a t the f i r e was 
i n t e n t i o n a l l y s e t , and motive. A l t h o u g h s t a n d i n g 
a l o n e , e v i d e n c e of motive, p r e s e n c e , or o p p o r t u n i t y 
i s i n s u f f i c i e n t t o prove g u i l t , McGowan v. S t a t e , 
671 N.E.2d 1210, 1214 (Ind. Ct. App. 1996), here the 
e v i d e n c e , taken t o g e t h e r , was s u f f i c i e n t t o l i n k 
[the a p p e l l a n t ] w i t h the f i r e . I t i s w e l l w i t h i n 
the j u r y ' s p r o v i n c e t o d i s b e l i e v e [the a p p e l l a n t ' s ] 
v e r s i o n of the e v e n t s . " 

B e l s e r v. S t a t e , 727 N.E.2d 457, 465 (Ind. App. 2000). 

The f a c t s , as s e t out e x t e n s i v e l y i n the b e g i n n i n g of 

t h i s o p i n i o n , were s u f f i c i e n t t o p r e s e n t the i s s u e of S c o t t ' s 

g u i l t t o the j u r y f o r i t s c o n s i d e r a t i o n . There was s u f f i c i e n t 

c i r c u m s t a n t i a l e v i d e n c e from which t o conclude t h a t S c o t t was 

g u i l t y of murdering Mason d u r i n g the course of an ars o n and 
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f o r p e c u n i a r y g a i n . There i s no reason t o d i s t u r b the j u r y ' s 

v e r d i c t i n t h i s case. 

XVI. 

P e n a l t y - P h a s e I s s u e s 

S c o t t argues t h a t the c i r c u i t c o u r t ' s j u r y i n s t r u c t i o n s 

i n the p e n a l t y phase were err o n e o u s . He makes two s e p a r a t e 

arguments i n sup p o r t of t h i s c l a i m . We note: 

"A t r i a l c o u r t has bro a d d i s c r e t i o n when f o r m u l a t i n g 
i t s j u r y i n s t r u c t i o n s . See W i l l i a m s v. S t a t e , 611 
So. 2d 1119, 1123 ( A l a . Cr. App. 1992) . When 
r e v i e w i n g a t r i a l c o u r t ' s i n s t r u c t i o n s , '"the 
c o u r t ' s charge must be taken as a whole, and the 
p o r t i o n s c h a l l e n g e d are not t o be i s o l a t e d t h e r e f r o m 
or t aken out of c o n t e x t , but r a t h e r c o n s i d e r e d 
t o g e t h e r . " ' S e l f v. S t a t e , 620 So. 2d 110, 113 
(A l a . Cr. App. 1992) ( q u o t i n g P o r t e r v. S t a t e , 520 
So. 2d 235, 237 ( A l a . Cr. App. 1987)); see a l s o 
Beard v. S t a t e , 612 So. 2d 1335 ( A l a . Cr. App. 
1992); A l e x a n d e r v. S t a t e , 601 So. 2d 1130 ( A l a . Cr. 
App. 1992) ." 

W i l l i a m s v. S t a t e , 795 So. 2d 753, 780 ( A l a . Crim. App. 1999) . 

"When r e v i e w i n g a t r i a l c o u r t ' s j u r y i n s t r u c t i o n s , we must 

view them as a whole, not i n b i t s and p i e c e s , and as a 

re a s o n a b l e j u r o r would have i n t e r p r e t e d them." Johnson v.  

S t a t e , 820 So. 2d 842, 874 ( A l a . Crim. App. 2000). 
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A. 

F i r s t , S c o t t a s s e r t s t h a t the c i r c u i t c o u r t e r r e d i n 

f a i l i n g t o i n s t r u c t the j u r y t h a t the death p e n a l t y i s never 

a r e q u i r e d punishment. 

A f t e r the t r i a l c o u r t i n s t r u c t e d the j u r y i n the p e n a l t y 

phase, S c o t t o b j e c t e d , s t a t i n g t h a t the c o u r t f a i l e d t o g i v e 

her r e q u e s t e d i n s t r u c t i o n t h a t the death p e n a l t y was never a 

r e q u i r e d punishment. The c o u r t d e c l i n e d t o g i v e t h i s 

i n s t r u c t i o n . (R. 4256.) 

The F l o r i d a Supreme Court has a ddressed a s i m i l a r i s s u e : 

"Among the proposed j u r y i n s t r u c t i o n s r e q u e s t e d 
by P a r t i n was an i n s t r u c t i o n t o the j u r y t h a t i t was 
'never r e q u i r e d t o recommend a sentence of d e a t h . ' 
' [ F ] a i l u r e t o g i v e s p e c i a l j u r y i n s t r u c t i o n s does 
not c o n s t i t u t e e r r o r where the i n s t r u c t i o n s g i v e n 
a d e q u a t e l y address the a p p l i c a b l e l e g a l s t a n d a r d s . ' 
Coday v. S t a t e , 946 So. 2d 988, 994 ( F l a . 2006) 
( q u o t i n g Stephens v. S t a t e , 787 So. 2d 747, 755 
( F l a . 2 0 0 1 ) ) . A t r i a l c o u r t ' s d e n i a l of s p e c i a l 
j u r y i n s t r u c t i o n s i s r e v i e w e d f o r abuse of 
d i s c r e t i o n . See Hudson v. S t a t e , 992 So. 2d 96, 112 
( F l a . 2008). 

"Here, the t r i a l c o u r t p r o v i d e d s t a n d a r d 
i n s t r u c t i o n s r e p e a t e d l y approved by t h i s C ourt as an 
adequate d e s c r i p t i o n on the r o l e of the 
p e n a l t y - p h a s e j u r y . See P h i l l i p s v. S t a t e , 39 So. 3d 
296, 304 ( F l a . ) , c e r t . d e n i e d , U.S. , 131 
S.Ct. 520, 178 L.Ed.2d 384 (2010). And i n any 
e vent, the t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n 
i n r e j e c t i n g P a r t i n ' s r e q u e s t because h i s r e q u e s t e d 
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i n s t r u c t i o n was more s t r i n g e n t than r e q u i r e d under 
a p p l i c a b l e case law. See In re S t d . J u r y I n s t r . i n  
Crim. Cases-Report No. 2005-2, 22 So. 3d 17, 22 
( F l a . 2009) ( r e j e c t i n g a proposed amendment s t a t i n g 
t h a t the j u r y i s 'never r e q u i r e d t o recommend a 
sentence of death' i n f a v o r of ' l e s s s t r i n g e n t ' 
language c o n s i s t e n t w i t h 'our s t a t e and f e d e r a l case 
law i n t h i s a r e a ' ) . " 

P a r t i n v. S t a t e , 82 So. 3d 31, 44 ( F l a . 2011) . 

The c i r c u i t c o u r t ' s i n s t r u c t i o n s on w e i g h i n g the 

m i t i g a t i n g c i r c u m s t a n c e s and the a g g r a v a t i n g c i r c u m s t a n c e s 

were c o n s i s t e n t w i t h Alabama law. Indeed, we have f r e q u e n t l y 

h e l d t h a t a c o u r t does not e r r i n i n s t r u c t i n g the j u r y t h a t i t 

s h o u l d " a v o i d the i n f l u e n c e of any p a s s i o n , p r e j u d i c e , or any 

o t h e r a r b i t r a r y f a c t o r . " V a n p e l t v. S t a t e , 74 So. 3d 32, 93 

( A l a . Crim. App. 2009). Thus, the r e q u e s t e d i n s t r u c t i o n was 

more s t r i n g e n t than Alabama law. The c i r c u i t c o u r t d i d not 

abuse i t s d i s c r e t i o n i n denying S c o t t ' s r e q u e s t t o i n s t r u c t 

the j u r y t h a t i t was never r e q u i r e d t o recommend a sentence of 

death. 

B. 

S c o t t next argues t h a t the c o u r t ' s i n s t r u c t i o n s 

e r r o n e o u s l y a l l o w e d the j u r y t o b e l i e v e t h a t i t c o u l d not 

c o n s i d e r a m i t i g a t i n g c i r c u m s t a n c e s u n l e s s the e n t i r e j u r y 
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agreed upon i t s e x i s t e n c e . S c o t t c i t e s M i l l s v. Maryland, 486 

U.S. 367 (1988), and McKoy v. N o r t h C a r o l i n a , 494 U.S. 433 

(1990), t o s u p p o r t her argument. 

At the c o n c l u s i o n of the c o u r t ' s i n s t r u c t i o n s , S c o t t d i d 

not o b j e c t t o the c o u r t ' s f a i l u r e t o charge the j u r y on the 

agreement n e c e s s a r y t o f i n d the e x i s t e n c e of m i t i g a t i n g 

c i r c u m s t a n c e s . A c c o r d i n g l y , we r e v i e w t h i s c l a i m f o r p l a i n 

e r r o r . See Rule 45A, A l a . R. App. P. 

" ' M i l l s [v. Maryland, 486 U.S. 367 (1988)] r e q u i r e s t h a t 

each j u r o r be p e r m i t t e d t o c o n s i d e r and g i v e e f f e c t t o ... a l l 

m i t i g a t i n g e v i d e n c e i n d e c i d i n g ... whether a g g r a v a t i n g 

c i r c u m s t a n c e s outweigh m i t i g a t i n g c i r c u m s t a n c e s . . . ' " McKoy v. 

N o r t h C a r o l i n a , 494 U.S. 433, 442-43 (1990). T h i s C o u r t has 

s t a t e d the f o l l o w i n g when a d d r e s s i n g a M i l l s c l a i m : 

"The a p p e l l a t e c o u r t s of t h i s s t a t e have 
c o n s i s t e n t l y h e l d , s i n c e the U n i t e d S t a t e s Supreme 
C o u r t ' s d e c i s i o n i n M i l l s [v. Maryland, 486 U.S. 
367, 108 S.Ct. 1860, 100 L.Ed.2d 384 (1988)], t h a t 
as l o n g as t h e r e i s no 'reasonable l i k e l i h o o d or 
p r o b a b i l i t y t h a t the j u r o r s b e l i e v e d t h a t t h e y were 
r e q u i r e d t o agree unanimously on the e x i s t e n c e of 
any p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e s , ' t h e r e i s 
no e r r o r i n the t r i a l c o u r t ' s i n s t r u c t i o n on 
m i t i g a t i n g c i r c u m s t a n c e s . Freeman [v. S t a t e ] , 776 

[160] a t 195 [ ( A l a . Crim. App. 1 9 9 9 ) ] . See So. 2d [160] a t 195 
a l s o Ex p a r t e M a r t i n , 548 So. 2d 496 ( A l a . 1989), 
c e r t . d e n i e d , 493 U.S. 970, 110 S.Ct. 419, 107 
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L.Ed.2d 383 (1989); W i l l i a m s v. S t a t e , 710 So. 2d 
1276 ( A l a . Cr. App. 1996), a f f ' d , 710 So. 2d 1350 
( A l a . 1997), c e r t . d e n i e d , 524 U.S. 929, 118 S.Ct. 
2325, 141 L.Ed.2d 699 (1998); Brown v. S t a t e , 686 
So. 2d 385 ( A l a . Cr. App.1995); R i e b e r v. S t a t e , 663 
So. 2d 985 ( A l a . Cr. App. 1994), a f f ' d , 663 So. 2d 
999 ( A l a . ) , c e r t . d e n i e d , 516 U.S. 995, 116 S.Ct. 
531, 133 L.Ed.2d 437 (1995); H o l l a d a y v. S t a t e , 629 
So. 2d 673 ( A l a . Cr. App. 1992), c e r t . d e n i e d , 510 
U.S. 1171, 114 S.Ct. 1208, 127 L.Ed.2d 555 (1994)." 

Tyson v. S t a t e , 784 So. 2d 328, 351 ( A l a . Crim. App. 2000). 

More r e c e n t l y , the U n i t e d S t a t e s Supreme Court r e v i s i t e d 

M i l l s i n Smith v. S p i s a k , 558 U.S. 139, 130 S.Ct. 676 (2010), 

and s t a t e d : 

"[T]he i n s t r u c t i o n s d i d not say t h a t the j u r y must 
determine the e x i s t e n c e of each i n d i v i d u a l 
m i t i g a t i n g f a c t o r unanimously. N e i t h e r the 
i n s t r u c t i o n s nor the forms s a i d a n y t h i n g about how 
-- or even whether -- the j u r y s h o u l d make 
i n d i v i d u a l d e t e r m i n a t i o n s t h a t each p a r t i c u l a r 
m i t i g a t i n g c i r c u m s t a n c e e x i s t e d . They f o c u s e d o n l y 
on the o v e r a l l b a l a n c i n g q u e s t i o n . And the 
i n s t r u c t i o n s r e p e a t e d l y t o l d the j u r y t o ' c o n s i d e [ r ] 
a l l of the r e l e v a n t e v i d e n c e . ' I d . , a t 2974. In 
our view the i n s t r u c t i o n s and v e r d i c t forms d i d not 
c l e a r l y b r i n g about, e i t h e r through what they s a i d 
or what th e y i m p l i e d , the c i r c u m s t a n c e t h a t M i l l s 
found c r i t i c a l , namely, 

"'a s u b s t a n t i a l p o s s i b i l i t y t h a t r e a s o n a b l e 
j u r o r s , upon r e c e i v i n g the judge's 
i n s t r u c t i o n s i n t h i s case, and i n 
a t t e m p t i n g t o complete the v e r d i c t form as 
i n s t r u c t e d , w e l l may have thought they were 
p r e c l u d e d from c o n s i d e r i n g any m i t i g a t i n g 
e v i d e n c e u n l e s s a l l 12 j u r o r s agreed on the 
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., 
p a r t i c u l a r 
, a t 384." 

such 

558 U.S. a t , 130 S.Ct. a t 684. 

The i n s t r u c t i o n s , t aken as a whole, d i d not i m p l y t h a t 

the j u r o r s had t o unanimously agree on a m i t i g a t i n g 

c i r c u m s t a n c e b e f o r e f i n d i n g t h a t a m i t i g a t i n g c i r c u m s t a n c e was 

p r e s e n t . "We have c o n s i d e r e d the t r i a l c o u r t ' s charge t o the 

j u r y i n l i g h t of the h o l d i n g i n M i l l s and are of the o p i n i o n 

t h a t the j u r o r s c o u l d not have r e a s o n a b l y b e l i e v e d t h a t they 

were r e q u i r e d t o agree unanimously on the e x i s t e n c e of any 

p a r t i c u l a r m i t i g a t i n g f a c t o r . " Ex p a r t e M a r t i n , 548 So. 2d 

496, 499 ( A l a . 1989). A c c o r d i n g l y , we f i n d no e r r o r . 

S c o t t next argues t h a t the U n i t e d S t a t e s Supreme C o u r t ' s 

d e c i s i o n i n R i n g v. A r i z o n a , 536 U.S. 584 (2002), r e q u i r e s 

t h a t her death sentence be v a c a t e d . She a s s e r t s : "While 

acknowledging Ex p a r t e Waldrop, 859 So. 2d 1181 ( A l a . 2002), 

S c o t t m a i n t a i n s t h a t R i n g i n v a l i d a t e s c r i t i c a l a s p e c t s of 

Alabama's c a p i t a l s e n t e n c i n g scheme and re n d e r s her death 

sentence u n c o n s t i t u t i o n a l " ( S c o t t ' s b r i e f a t p. 123.), and 

X V I I . 

144 



CR-08-1747 

t h a t Waldrop "undermines the r e l i a b i l i t y of the c a p i t a l 

s e n t e n c i n g p r o c e s s . " ( S c o t t ' s b r i e f a t p. 125.) 

S c o t t was c o n v i c t e d of c a p i t a l murder f o r c o m m i t t i n g an 

i n t e n t i o n a l murder f o r p e c u n i a r y g a i n . Committing an 

i n t e n t i o n a l murder f o r p e c u n i a r y g a i n i s an a g g r a v a t i n g 

c i r c u m s t a n c e d e f i n e d i n § 13A-5-49(6), A l a . Code 1975. As the 

Alabama Supreme Court s t a t e d : 

"'[W]hen a defendant i s found g u i l t y of a c a p i t a l 
o f f e n s e , "any a g g r a v a t i n g c i r c u m s t a n c e which the 
v e r d i c t c o n v i c t i n g the defendant e s t a b l i s h e s was 
proven beyond a r e a s o n a b l e doubt a t t r i a l s h a l l be 
c o n s i d e r e d as proven beyond a r e a s o n a b l e doubt f o r 
purposes of the s e n t e n c i n g h e a r i n g . " A l a . Code 
1975, § 13A-5-45(e) ' 

"Because the j u r y c o n v i c t e d Waldrop of two 
counts of murder d u r i n g a r o b b e r y i n the f i r s t 
degree, a v i o l a t i o n of A l a . Code 1975, § 
1 3 A - 5 - 4 0 ( a ) ( 2 ) , the s t a t u t o r y a g g r a v a t i n g 
c i r c u m s t a n c e of c o m m i t t i n g a c a p i t a l o f f e n s e w h i l e 
engaged i n the commission of a robbery, A l a . Code 
1975, § 13A-5-49(4), was 'proven beyond a r e a s o n a b l e 
doubt.' A l a . Code 1975, § 13A-5-45(e); A l a . Code 
1975, § 13A-5-50. Only one a g g r a v a t i n g c i r c u m s t a n c e 
must e x i s t i n o r d e r t o impose a sentence of d e a t h . 
A l a . Code 1975, § 1 3 A - 5 - 4 5 ( f ) . Thus, i n Waldrop's 
case, the j u r y , and not the t r i a l judge, determined 
the e x i s t e n c e of the ' a g g r a v a t i n g c i r c u m s t a n c e 
n e c e s s a r y f o r i m p o s i t i o n of the death p e n a l t y . ' 
R i n g [v. A r i z o n a ] , 536 U.S. [584,] 609, 122 S.Ct. 
[2428,] 2443 [ ( 2 0 0 2 ) ] . T h e r e f o r e , the f i n d i n g s 
r e f l e c t e d i n the j u r y ' s v e r d i c t a l o n e exposed 
Waldrop t o a range of punishment t h a t had as i t s 
maximum the death p e n a l t y . T h i s i s a l l R i n g and 
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Appre 
2348, 
A p p r e n d i [v. New J e r s e y , 530 U.S. 466, 120 S.Ct. 
2348, 147 L.Ed.2d 435 (2000),] r e q u i r e . " 

Ex p a r t e Waldrop, 859 So. 2d a t 1188. 

"Ring and A p p r e n d i do not r e q u i r e t h a t the j u r y make 
eve r y f a c t u a l d e t e r m i n a t i o n ; i n s t e a d , those cases 
r e q u i r e the j u r y t o f i n d beyond a r e a s o n a b l e doubt 
o n l y those f a c t s t h a t r e s u l t i n 'an i n c r e a s e i n a 
d efendant's a u t h o r i z e d punishment or '"expose[] 
[a defendant] t o a g r e a t e r punishment...."' R i n g , 
536 U.S. a t 602, 604, 122 S.Ct. At 2439, 2440 
( q u o t i n g A p p r e n d i , 530 U.S. a t 494, 120 S.ct. 2348.) 
Alabama law r e q u i r e s the e x i s t e n c e of o n l y one 
a g g r a v a t i n g c i r c u m s t a n c e i n o r d e r f o r a defendant t o 
be sentenced t o d e a t h . " 

Waldrop, 859 So. 2d a t 1190. 

S c o t t f u r t h e r argues, i n t h i s s e c t i o n of her b r i e f , t h a t 

Alabama's j u d i c i a l o v e r r i d e i s s t a n d a r d l e s s and 

u n c o n s t i t u t i o n a l . However, t h i s C ourt on numerous o c c a s i o n s 

has u p h e l d t h a t s t a t u t e a g a i n s t s i m i l a r a t t a c k s . 

"The a p p e l l a n t f u r t h e r contends t h a t , i n l i g h t 
of R i n g [v. A r i z o n a , 536 U.S. 584, 122 S.Ct. 2428, 
153 L.Ed.2d 556 (2002)], Alabama's s t a n d a r d l e s s 
o v e r r i d e r e s u l t s i n the a r b i t r a r y a p p l i c a t i o n of the 
death p e n a l t y i n v i o l a t i o n of the F i f t h , S i x t h , 
E i g h t h , and F o u r t e e n t h Amendments and the E q u a l 
P r o t e c t i o n C l a u s e . 'The U n i t e d S t a t e s Supreme Court 
i n R i n g d i d not i n v a l i d a t e i t s e a r l i e r h o l d i n g i n 
H a r r i s v. Alabama, 513 U.S. 504, 115 S.Ct. 1031, 130 
L.Ed.2d 1004 (1995), which u p h e l d § 13A-5-47(e), 
Ala.Code 1975 -- commonly r e f e r r e d t o as the 
j u d i c i a l - o v e r r i d e s t a t u t e -- a g a i n s t c o n s t i t u t i o n a l 
a t t a c k . ' Tomlin v. S t a t e , 909 So. 2d 213, 282 ( A l a . 
Crim. App. 2002), r e v ' d on o t h e r grounds, 909 So. 2d 
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283 ( A l a . 2003). T h e r e f o r e , the a p p e l l a n t ' s argument 
i s w i t h o u t m e r i t . " 

Sneed v. S t a t e , 1 So. 3d 104, 143-44 ( A l a . Crim. App. 2007). 

See a l s o Woodward v. S t a t e , [Ms. CR-08-0145, December 16, 

2011] So. 3d ( A l a . Crim. App. 2011); S t a n l e y v. S t a t e , 

[Ms. CR-06-2236, A p r i l 29, 2011] So. 3d ( A l a . Crim. 

App. 2011); Doster v. S t a t e , 72 So. 3d 50 ( A l a . Crim. App. 

2010); Minor v. S t a t e , 914 So. 2d 372 ( A l a . Crim. App. 2004). 

S c o t t ' s argument i s w i t h o u t m e r i t . 

X V I I I . 

S c o t t next argues t h a t the p r o s e c u t i o n m i s l e d the j u r y by 

r e f e r r i n g t o the j u r y ' s v e r d i c t i n the p e n a l t y phase as a 

recommendation. T h i s Court has r e p e a t e d l y h e l d t h a t a t r i a l 

c o u r t does not commit r e v e r s i b l e e r r o r i n r e f e r r i n g t o the 

j u r y ' s v e r d i c t i n the p e n a l t y phase as a recommendation. 

" A f t e r r e v i e w i n g the r e c o r d i n i t s e n t i r e t y , as 
w e l l as the c o n t e x t i n which the a l l e g e d l y 
i n a p p r o p r i a t e comments were made, we f i n d t h a t 
'there i s "no r e a s o n a b l e p o s s i b i l i t y t h a t the j u r y 
was m i s l e d , m i s i n f o r m e d , or c o n f u s e d as t o i t s 
c r i t i c a l r o l e i n s e n t e n c i n g under Alabama law."' 
P r i c e [v. S t a t e , 725 So. 2d 1003, 1027 ( A l a . Crim. 
App. 1 9 9 7 ) ] , q u o t i n g T a y l o r v. S t a t e , 666 So. 2d 36, 
51 ( A l a . Cr. App. 1994). 'The p r o s e c u t o r ' s comments 
and the t r i a l c o u r t ' s i n s t r u c t i o n s " a c c u r a t e l y 
i n f o r m e d the j u r y of i t s s e n t e n c i n g a u t h o r i t y and i n 
no way m i n i m i z e d the j u r y ' s r o l e and r e s p o n s i b i l i t y 
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i n s e n t e n c i n g . " ' Weaver v. S t a t e , 678 So. 2d 260, 
283 ( A l a . Cr. App. 1995), r e v ' d on u n r e l a t e d 

grounds, 678 So. 2d 284 ( A l a . 1996)." 

Hagood v. S t a t e , 777 So. 2d 162, 203 ( A l a . Crim. App. 1998). 

A c c o r d i n g l y , S c o t t i s due no r e l i e f on t h i s c l a i m . 
XIX. 

S c o t t argues t h a t d o u b l e - c o u n t i n g the a g g r a v a t i n g 

c i r c u m s t a n c e t h a t the murder was committed f o r p e c u n i a r y g a i n 

as b o t h as an a g g r a v a t i n g c i r c u m s t a n c e and as an element of 

the c a p i t a l - m u r d e r o f f e n s e v i o l a t e s her r i g h t s t o due p r o c e s s 

and t o a f a i r and i m p a r t i a l j u r y . 

" C o n t r a r y t o V a n p e l t ' s a s s e r t i o n s , t h e r e i s no 
c o n s t i t u t i o n a l or s t a t u t o r y p r o h i b i t i o n a g a i n s t 
double c o u n t i n g c e r t a i n c i r c u m s t a n c e s as b o t h an 
element of the o f f e n s e and an a g g r a v a t i n g 
c i r c u m s t a n c e . See § 13A-5-45(e), A l a . Code 1975 
( p r o v i d i n g t h a t 'any a g g r a v a t i n g c i r c u m s t a n c e which 
the v e r d i c t c o n v i c t i n g the defendant e s t a b l i s h e s was 
proven beyond a r e a s o n a b l e doubt a t t r i a l s h a l l be 
c o n s i d e r e d as proven beyond a r e a s o n a b l e doubt f o r 
purposes of the sentence h e a r i n g ' ) . The U n i t e d 
S t a t e s Supreme C o u r t , the Alabama Supreme C o u r t , and 
t h i s c o u r t have a l l u p h e l d the p r a c t i c e of double 
c o u n t i n g . See L o w e n f i e l d v. P h e l p s , 484 U.S. 231, 
241-46, 108 S.Ct. 546, 98 L.Ed.2d 568 (1988) ('The 
f a c t t h a t the a g g r a v a t i n g c i r c u m s t a n c e d u p l i c a t e d 
one of the elements of the crime does not make t h i s 
sentence c o n s t i t u t i o n a l l y i n f i r m . ' ) ; T u i l a e p a v.  
C a l i f o r n i a , 512 U.S. 967, 972, 114 S.Ct. 2630, 129 
L.Ed.2d 750 (1994) ('The a g g r a v a t i n g c i r c u m s t a n c e 
may be c o n t a i n e d i n the d e f i n i t i o n of the crime or 
i n a s e p a r a t e s e n t e n c i n g f a c t o r (or i n b o t h ) . ' ) ; Ex 
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p a r t e Kennedy, 472 So. 2d 1106, 1108 ( A l a . 1985) 
( r e j e c t i n g a c o n s t i t u t i o n a l c h a l l e n g e t o double 
c o u n t i n g ) ; Brown v. S t a t e , 11 So. 3d 866 ( A l a . Crim. 
App. 20 07); H a r r i s v. S t a t e , 2 So. 3d 880 ( A l a . 
Crim. App. 2007); Jones v. S t a t e , 946 So. 2d 903, 
928 ( A l a . Crim. App. 2006); P e r a i t a v. S t a t e , 897 
So. 2d 1161, 1220-21 ( A l a . Crim. App. 2003); C o r a l  
v. S t a t e , 628 So. 2d 954 ( A l a . Crim. App. 1992); 
Haney v. S t a t e , 603 So. 2d 368 ( A l a . Crim. App. 
1991). Because double c o u n t i n g i s c o n s t i t u t i o n a l l y 
p e r m i t t e d and s t a t u t o r i l y r e q u i r e d , V a n p e l t i s not 
e n t i t l e d t o any r e l i e f on t h i s i s s u e . § 13A-5-45(e), 
A l a . Code 1975." 

V a n p e l t , 74 So. 2d a t 89. See a l s o McCray v. S t a t e , 88 So. 3d 

1 ( A l a . Crim. App. 2010); M i t c h e l l v. S t a t e , 84 So. 3d 968 

( A l a . Crim. App. 2010); James v. S t a t e , 61 So. 3d 357 ( A l a . 

Crim. App. 2010). T h i s i s s u e has no m e r i t . 

XX. 

S c o t t next argues t h a t e v o l v i n g s t a n d a r d s of decency have 

ren d e r e d Alabama's method of e x e c u t i o n -- l e t h a l i n j e c t i o n -¬

u n c o n s t i t u t i o n a l . S c o t t does not argue t h a t Alabama's method 

of e x e c u t i o n i s u n c o n s t i t u t i o n a l because i t i s c r u e l and 

u n u s u a l . 

The Alabama Supreme Court addressed t h i s i s s u e i n Ex 

p a r t e B e l i s l e , 11 So. 3d 323 ( A l a . 2008), and h e l d : 

"The Supreme Court u p h e l d the c o n s t i t u t i o n a l i t y 
of Kentucky's method of e x e c u t i o n , Baze [v. Rees, 
553 U.S. 35, 62,] 128 S.Ct. [1520] 1538 [170 L.Ed.2d 
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420 (2008)], and n oted t h a t '[a] S t a t e w i t h a l e t h a l 
i n j e c t i o n p r o t o c o l s u b s t a n t i a l l y s i m i l a r t o the 
p r o t o c o l we u p h o l d today would not c r e a t e a r i s k 
t h a t meets t h i s s t a n d a r d . ' Baze, [553 U.S. a t 61], 
128 S.Ct. a t 1537. J u s t i c e G i n s b u r g and J u s t i c e 
Souter d i s s e n t e d from the main o p i n i o n , a r g u i n g t h a t 
'Kentucky's p r o t o c o l l a c k s b a s i c s a f e g u a r d s used by 
o t h e r S t a t e s t o c o n f i r m t h a t an inmate i s 
u n c o n s c i o u s b e f o r e i n j e c t i o n of the second and t h i r d 
d rugs.' Baze, [553 U.S. a t 114], 128 S.Ct. a t 1567 
(Ginsburg, J . , d i s s e n t i n g ) . The d i s s e n t i n g J u s t i c e s 
r e c o g n i z e d , however, t h a t Alabama's p r o c e d u r e s , 
a l o n g w i t h p r o c e d u r e s used i n M i s s o u r i , C a l i f o r n i a , 
and I n d i a n a ' p r o v i d e a degree of a s s u r a n c e -¬
m i s s i n g from Kentucky's p r o t o c o l -- t h a t the f i r s t 
drug had been p r o p e r l y a d m i n i s t e r e d . ' Baze, [553 
U.S. a t 121], 128 S.Ct. a t 1571 ( G i n s b u r g , J . , 
d i s s e n t i n g ) . 

"The S t a t e argues, and we agree, t h a t B e l i s l e , 
l i k e the inmates i n Baze, cannot meet h i s burden of 
d e m o n s t r a t i n g t h a t Alabama's l e t h a l - i n j e c t i o n 
p r o t o c o l poses a s u b s t a n t i a l r i s k of harm by 
a s s e r t i n g the mere p o s s i b i l i t y t h a t something may go 
wrong. 'Simply because an e x e c u t i o n method may 
r e s u l t i n p a i n , e i t h e r by a c c i d e n t or as an 
i n e s c a p a b l e consequence of death, does not e s t a b l i s h 
the s o r t of " o b j e c t i v e l y i n t o l e r a b l e r i s k of harm" 
t h a t q u a l i f i e s as c r u e l and u n u s u a l . ' Baze, [553 
U.S. a t 50], 128 S.Ct. a t 1531. Thus, we conclude 
t h a t Alabama's use of l e t h a l i n j e c t i o n as a method 
of e x e c u t i o n does not v i o l a t e the E i g h t h Amendment 
to the U n i t e d S t a t e s C o n s t i t u t i o n . " 

11 So. 3d a t 339. See a l s o McCray, sup r a ; P h i l l i p s v. S t a t e , 

65 So. 3d 971 ( A l a . Crim. App. 2010). Other s t a t e s have a l s o 

c o n s i d e r e d t h i s i s s u e s i n c e the U n i t e d S t a t e s Supreme C o u r t ' s 

d e c i s i o n i n Baze v. Rees, 553 U.S. 35 (2008). See S t a t e v. 
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H e s t e r , 324 S.W.3d 1, 80 (Tenn. 2010) ("[W]e f i n d t h a t Mr. 

H e s t e r has not o f f e r e d a p e r s u a s i v e argument f o r r e v i s i t i n g 

t h i s C o u r t ' s p r e v i o u s d e c i s i o n s u p h o l d i n g the 

c o n s t i t u t i o n a l i t y of Tennessee's l e t h a l i n j e c t i o n p r o t o c o l . " ) ; 

Henyard v. S t a t e , 992 So. 3d 120, 130 ( F l a . 2009) ("We have 

p r e v i o u s l y c o n c l u d e d i n L i g h t b o u r n e [v. McCollum, 969 So. 2d 

326 ( F l a . 2007),] and Schwab [v. S t a t e , 969 So. 2d 318 ( F l a . 

2007),] t h a t the F l o r i d a p r o t o c o l s do not v i o l a t e any of the 

p o s s i b l e s t a n d a r d s , and t h a t h o l d i n g cannot c o n f l i c t w i t h the 

narrow h o l d i n g i n B a z e . " ) ; G o f f v. S t a t e , 14 So. 3d 625, 665 

(Miss. 2009) ("Goff's c l a i m t h a t M i s s i s s i p p i method of 

i n f l i c t i n g death by l e t h a l i n j e c t i o n c o n s t i t u t e s c r u e l and 

u n u s u a l punishment was d i s p o s i t i v e l y r e j e c t e d i n f a v o r of the 

S t a t e by the U n i t e d S t a t e s Supreme C o u r t ' s h o l d i n g i n Baze v.  

Rees and by t h i s C o u r t ' s h o l d i n g i n Bennett v. S t a t e [ , 990 So. 

2d 155 (Miss. 2 0 0 8 ) ] . " ) ; O ' K e l l e y v. S t a t e , 284 Ga. 758, 770, 

670 S.E.2d 388, 399 (2008) ("[W]e conclude t h a t O ' K e l l e y 

f a i l e d t o meet the s t a n d a r d as e n u n c i a t e d by the U n i t e d S t a t e s 

Supreme Court f o r f i n d i n g a s t a t e ' s l e t h a l i n j e c t i o n 

p r o c e d u r e s c r u e l and u n u s u a l , i n t h a t he has not demonstrated 
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t h a t G e o r g i a ' s p r o c e d u r e s c r e a t e '"a s u b s t a n t i a l r i s k of 

s e r i o u s harm."'"). 

The Alabama Supreme C o u r t i n Ex p a r t e B e l i s l e h e l d t h a t 

Alabama's method of i m p o s i n g death by l e t h a l i n j e c t i o n , a 

t h r e e - d r u g p r o t o c o l , d i d not v i o l a t e the E i g h t h Amendment t o 

the U n i t e d S t a t e s C o n s t i t u t i o n . T h i s Court i s bound by the 

d e c i s i o n s of the Alabama Supreme C o u r t . See 12-3-16, A l a . 

Code 1975. S c o t t c i t e s no new e v i d e n c e or argument t h a t 

d i s t i n g u i s h e s t h i s case from Ex p a r t e B e l i s l e . A c c o r d i n g l y , 

S c o t t ' s argument i s w i t h o u t m e r i t . 

XXI. 

S c o t t argues t h a t the t r i a l c o u r t e r r e d i n o v e r r i d i n g the 

j u r y ' s recommendation of l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e and s e n t e n c i n g her t o death. Seven 

members of the j u r y , the minimum r e q u i r e d by law, v o t e d t o 

impose a sentence of l i f e imprisonment w i t h o u t the p o s s i b i l i t y 

of p a r o l e and f i v e v o t e d t o impose the death sentence. See 

1 3 A - 5 - 4 6 ( f ) , A l a . Code 1975. 4 S p e c i f i c a l l y , S c o t t argues t h a t 

4 S e c t i o n 1 3 A - 5 - 4 6 ( f ) , A l a . Code 1975, p r o v i d e s : "The 
d e c i s i o n of the j u r y t o r e t u r n an a d v i s o r y v e r d i c t 
recommending a sentence of l i f e imprisonment w i t h o u t p a r o l e 
must be based on a v o t e of a m a j o r i t y of the j u r o r s . " 
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the c o m p e l l i n g m i t i g a t i o n e v i d e n c e t h a t was p r e s e n t e d from 

over 20 f r i e n d s and f a m i l y members w a r r a n t e d a sentence of 

l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e and t h a t 

the c o u r t ' s o v e r r i d e of the j u r y ' s recommendation v i o l a t e s the 

Alabama Supreme C o u r t ' s d e c i s i o n s i n Ex p a r t e T a y l o r , 808 So. 

2d 1215 ( A l a . 2001), and Ex p a r t e C a r r o l l , 852 So. 2d 833 

( A l a . 2002). 

S e c t i o n 13A-5-47(e), A l a . Code 1975, g r a n t s the 

s e n t e n c i n g judge e x c l u s i v e a u t h o r i t y t o f i x the sentence f o r 

a c a p i t a l - m u r d e r c o n v i c t i o n . T h i s s e c t i o n p r o v i d e s : 

"In d e c i d i n g upon the sentence, the t r i a l c o u r t 
s h a l l determine whether the a g g r a v a t i n g 
c i r c u m s t a n c e s i t f i n d s t o e x i s t outweigh the 
m i t i g a t i n g c i r c u m s t a n c e s i t f i n d s t o e x i s t , and i n 
d o i n g so the t r i a l c o u r t s h a l l c o n s i d e r the 
recommendation of the j u r y c o n t a i n e d i n i t s a d v i s o r y 
v e r d i c t , u n l e s s such a v e r d i c t has been waived 
p u r s u a n t t o S e c t i o n 13A-5-46(a) or S e c t i o n 13A-5-
4 6 ( g ) . While the j u r y ' s recommendation c o n c e r n i n g 
sentence s h a l l be g i v e n c o n s i d e r a t i o n , i t i s not 
b i n d i n g upon the c o u r t . " 

In Ex p a r t e T a y l o r , 808 So. 2d 1215 ( A l a . 2001), the 

Alabama Supreme Court c o n s i d e r e d the scope of § 13A-5-47(e), 

A l a . Code 1975, when i t e v a l u a t e d the l e g a l i t y of T a y l o r ' s 

death sentence a f t e r the j u r y recommended, by a vote of 7 t o 

5, t h a t T a y l o r be sentenced t o l i f e imprisonment w i t h o u t the 
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p o s s i b i l i t y of p a r o l e . In u p h o l d i n g T a y l o r ' s death sentence, 

the Alabama Supreme Court s t a t e d : 

" I n t h i s case, the t r i a l judge s t a t e d t h a t 
' [ t ] h e sentence recommendation of a p r o p e r l y 
f u n c t i o n i n g j u r y i s e n t i t l e d t o g r e a t r e s p e c t . ' He 
reasoned, however, t h a t ' [ w ] h i l e the j u r o r s i n t h i s 
case were c o o p e r a t i v e , harmonious, d i l i g e n t , and 
a t t e n t i v e , some j u r o r s ' o u t b u r s t s of emotion a f t e r 
they found the defendant g u i l t y of c a p i t a l murder 
i n d i c a t e d t h a t they were overwhelmed by t h e i r 
impending duty t o c o n s i d e r the death p e n a l t y as 
r e q u i r e d by law. ' The t r i a l judge then c o n c l u d e d 
t h a t the crimes p roved a g a i n s t T a y l o r were 
'abominably a g g r a v a t e d and, a t b e s t , o n l y f a i n t l y 
m i t i g a t e d . ' Thus, the t r i a l judge c o n s i d e r e d the 
j u r y ' s recommendation, as r e q u i r e d by Alabama's 
d e a t h - p e n a l t y s t a t u t e , but p e r m i s s i b l y a s s e s s e d i t 
v e r y l i t t l e w e ight, g i v e n the p a r t i c u l a r 
c i r c u m s t a n c e s of t h i s case. T h e r e f o r e , we agree w i t h 
the c o n c l u s i o n of the Court of C r i m i n a l Appeals t h a t 
'the t r i a l c o u r t c o m p l i e d w i t h the s e n t e n c i n g scheme 
of Alabama's d e a t h - p e n a l t y s t a t u t e and t h a t the 
sentence i t imposed, o v e r r i d i n g the j u r y ' s 
recommendation, met c o n s t i t u t i o n a l r e q u i r e m e n t s and 
was not a r b i t r a r y , d i s c r i m i n a t o r y , or f u n d a m e n t a l l y 
u n f a i r . ' T a y l o r v. S t a t e , 808 So. 2d [1148] a t 1190 
[ ( A l a . Crim. App. 2 0 0 0 ) ] . " 

808 So. 2d a t 1219. Ex p a r t e T a y l o r was the f i r s t case t o 

h o l d t h a t when a c i r c u i t judge chooses t o o v e r r i d e a j u r y ' s 

recommendation of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e , the judge must s e t out s p e c i f i c reasons f o r g i v i n g the 

j u r y ' s recommendation the c o n s i d e r a t i o n t h a t i t d i d . 
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The next year i n Ex p a r t e C a r r o l l , the Alabama Supreme 

Court c o n s i d e r e d the v a l i d i t y of a death sentence a f t e r the 

j u r y had recommended, by a v o t e of 10 t o 2, l i f e imprisonment 

w i t h o u t the p o s s i b i l i t y of p a r o l e . The Supreme Court found 

t h a t C a r r o l l ' s l a c k of a s i g n i f i c a n t c r i m i n a l h i s t o r y , the 

v i c t i m ' s f a m i l y r e q u e s t s t o spare C a r r o l l ' s l i f e , and the 

j u r y ' s 10 t o 2 recommendation " t i p [ e d ] the s c a l e s i n f a v o r " of 

a sentence of l i f e imprisonment. The Supreme Court s t a t e d 

the f o l l o w i n g c o n c e r n i n g the scope of § 13A-5-47(e), A l a . Code 

1975: 

"We take t h i s o p p o r t u n i t y t o f u r t h e r e x p l a i n the 
e f f e c t of a j u r y ' s recommendation of l i f e 
imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . Such 
a recommendation i s t o be t r e a t e d as a m i t i g a t i n g 
c i r c u m s t a n c e . The weight t o be g i v e n t h a t m i t i g a t i n g 
c i r c u m s t a n c e s h o u l d depend upon the number of j u r o r s 
recommending a sentence of l i f e imprisonment w i t h o u t 
p a r o l e , and a l s o upon the s t r e n g t h of the f a c t u a l 
b a s i s f o r such a recommendation i n the form of 
i n f o r m a t i o n known t o the j u r y , such as c o n f l i c t i n g 
e v i d e n c e c o n c e r n i n g the i d e n t i t y of the ' t r i g g e r m a n ' 
or a recommendation of l e n i e n c y by the v i c t i m ' s 
f a m i l y ; the j u r y ' s recommendation may be o v e r r i d d e n 
based upon i n f o r m a t i o n known o n l y t o the t r i a l c o u r t 
and not t o the j u r y , when such i n f o r m a t i o n can 
p r o p e r l y be used t o undermine a m i t i g a t i n g 
c i r c u m s t a n c e . 

"  

"'Given the j u r y ' s recommendation of 
l i f e imprisonment w i t h o u t p a r o l e ; the 
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recommendation of the v i c t i m ' s f a m i l y t h a t 
the defendant be sentenced t o l i f e 
imprisonment w i t h o u t p a r o l e ; the f a c t t h a t 
the defendant was 17 years o l d when he 
committed the crime; and the c i r c u m s t a n c e s 
of the crime ( p a r t i c u l a r l y t h a t the 
defendant made no attempt t o k i l l the 
w i t n e s s e s t o the c r i m e ) , ... the sentence 
o f de a t h i s e x c e s s i ve a n d 
d i s p r o p o r t i o n a t e . " 

"852 So. 2d a t 828 (Houston, J . , c o n c u r r i n g i n p a r t 
and d i s s e n t i n g i n p a r t ) . Because of C a r r o l l ' s age a t 
the time of the o f f e n s e , h i s l a c k of a s i g n i f i c a n t 
c r i m i n a l h i s t o r y , and the recommendation of the 
v i c t i m ' s f a m i l y t h a t he be sentenced t o l i f e 
imprisonment w i t h o u t p a r o l e , the j u r y ' s 10-2 
recommendation t h a t he not be sentenced t o death 
t i p s the s c a l e s i n f a v o r of f o l l o w i n g the j u r y ' s 
recommendation. We t h e r e f o r e r e v e r s e the judgment 
of the Court of C r i m i n a l A p p eals as t o C a r r o l l ' s 
sentence and remand the case f o r t h a t c o u r t t o 
i n s t r u c t the t r i a l c o u r t t o r e s e n t e n c e C a r r o l l 
f o l l o w i n g the j u r y ' s recommendation of l i f e 
imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . " 

852 So. 2d a t 836-37. 

L a t e r , i n Ex p a r t e Tomlin, 909 So. 2d 283 ( A l a . 2003), 

the j u r y unanimously recommended t h a t Tomlin be sentenced t o 

l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e and the 

c o u r t ' s o n l y e x p l a n a t i o n f o r o v e r r i d i n g i t s recommendation was 

t h a t Tomlin's codefendant had been c o n v i c t e d of c a p i t a l murder 

and sentenced t o death. The Alabama Supreme C o u r t , i n s e t t i n g 

a s i d e the death sentence, s t a t e d : 
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"'[T]he death p e n a l t y s h o u l d be c a r r i e d out o n l y 

a f t e r t h i s C ourt has found i t a p p r o p r i a t e t o do so 
by i n d e p e n d e n t l y w e i g h i n g the a g g r a v a t i n g and 
m i t i g a t i n g c i r c u m s t a n c e s . ' Ex p a r t e Hays, 518 So. 2d 
768, 780 ( A l a . 1 9 8 6 ) ( o p i n i o n on r e h e a r i n g ) . 
T h e r e f o r e , w h i l e the t r i a l c o u r t , a c t i n g w i t h o u t the 
guidance o f f e r e d by C a r r o l l , gave ' s e r i o u s 
c o n s i d e r a t i o n t o the unanimous recommendation of the 
j u r y f o r l i f e [imprisonment] w i t h o u t p a r o l e , ' we are 
c o m p e l l e d t o t r e a t the j u r y ' s recommendation as a 
m i t i g a t i n g c i r c u m s t a n c e . Indeed, we must g i v e t h a t 
m i t i g a t i n g c i r c u m s t a n c e g r e a t w e i g h t . 

"The weight t o be g i v e n [a j u r y ' s recommendation 
of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 
p a r o l e ] s h o u l d depend upon the number of j u r o r s 
recommending a sentence of l i f e imprisonment w i t h o u t 
p a r o l e . ' [Ex p a r t e ] C a r r o l l , 852 So. 2d [833] a t 836 
[ ( A l a . 2 0 0 2 ) ] . In C a r r o l l , we found t h a t a j u r y ' s 
10-2 v o t e f o r a sentence of l i f e imprisonment 
w i t h o u t the p o s s i b i l i t y of p a r o l e demonstrated 
'overwhelming s u p p o r t ' of such a sentence. 852 So. 
2d a t 837. T h e r e f o r e , i t i s o n l y l o g i c a l t o conclude 
t h a t a unanimous recommendation l i k e the one here 
p r o v i d e s even more 'overwhelming s u p p o r t ' of such a 
sentence and, t h e r e f o r e , must be a f f o r d e d g r e a t 
w e i g h t . 

"  

"[T]he j u r y ' s recommendation [of l i f e 
imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e ] may 
be o v e r r i d d e n based upon i n f o r m a t i o n known o n l y t o 
the t r i a l c o u r t and not t o the j u r y , when such 
i n f o r m a t i o n can p r o p e r l y be used t o undermine a 
m i t i g a t i n g c i r c u m s t a n c e . ' C a r r o l l , 852 So. 2d a t 
836. Here, the t r i a l c o u r t overrode the j u r y ' s 
recommendation, because ' [ t ] h e o t h e r p e r p e t r a t o r i n 
t h i s c rime, John R o n a l d D a n i e l s , was c o n v i c t e d of 
the c a p i t a l o f f e n s e of f i r s t degree murder of the 
same two p e o p l e and [was] sentenced t o d e a t h . ' 
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A l t h o u g h the j u r y was not aware of D a n i e l s ' s 
sentence, h i s sentence cannot p r o p e r l y be used t o 
undermine a m i t i g a t i n g c i r c u m s t a n c e . " 

909 So. 2d a t 286-87. 

The c i r c u i t c o u r t ' s o r d e r s e n t e n c i n g S c o t t t o death, 

s t a t e s , i n p a r t : 

"The f i n a l n o n - s t a t u t o r y m i t i g a t i n g f a c t o r i s 
the j u r y ' s recommendation of l i f e w i t h o u t p a r o l e . 
I t i s c l e a r t o the Court t h a t e x c l u d i n g t h i s f i n a l 
m i t i g a t i n g f a c t o r of the j u r y ' s recommendation, the 
a g g r a v a t i n g f a c t o r s c l e a r l y outweigh the m i t i g a t i n g 
f a c t o r s . The Court w i l l now d i s c u s s the j u r y ' s 
recommendation as a m i t i g a t i n g f a c t o r . Ex p a r t e  
C a r r o l l , 852 So. 2d 833 ( A l a . 2002), o u t l i n e s as 
f a c t o r s i n d e t e r m i n i n g whether t o o v e r r i d e a j u r y ' s 
recommendation. 

"Ex p a r t e C a r r o l l s e t s out t h a t the weight t o be 
g i v e n the m i t i g a t i n g c i r c u m s t a n c e s h o u l d depend upon 
the number of j u r o r s recommending a sentence of l i f e 
imprisonment w i t h o u t p a r o l e . In C a r r o l l , then 
j u r o r s recommended l i f e w i t h o u t p a r o l e . In the 
p r e s e n t case, seven made such a recommendation, the 
s t a t u t o r y minimum t o a l l o w a l i f e w i t h o u t p a r o l e 
recommendation. To o v e r r i d e the j u r y ' s 
recommendation, Ex p a r t e C a r r o l l d i r e c t s the t r i a l 
c o u r t t o t r y t o d i s c e r n why the j u r y made t h e i r 
recommendation. 

"The j u r y found [ S c o t t ] g u i l t y of t h r e e counts 
of c a p i t a l murder. In o t h e r words, t h i s p a r t i c u l a r 
murder f i t the d e f i n i t i o n of t h r e e d i f f e r e n t ways 
the Alabama l e g i s l a t u r e has s e t out t o be bad enough 
to j u s t i f y c a p i t a l murder. That i s a p o w e r f u l 
statement. Not o n l y d i d [ S c o t t ] commit the c a p i t a l 
murder making her e l i g i b l e f o r the death p e n a l t y , 
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but t h r e e d i f f e r e n t elements were proven t o make her 
e l i g i b l e f o r the death p e n a l t y t h r e e d i f f e r e n t ways. 

"The S t a t e s ' s case was based on c i r c u m s t a n t i a l 
e v i d e n c e . The j u r y may have taken t h a t i n t o 
c o n s i d e r a t i o n i n i t s recommendation. The Court has 
t r i e d cases i n v o l v i n g c i r c u m s t a n t i a l e v i d e n c e , cases 
based on c o n f e s s i o n s , and cases i n v o l v i n g d i r e c t 
e y e w i t n e s s t e s t i m o n y . T h i s C o u r t has no doubt of 
[ S c o t t ' s ] g u i l t a f t e r l i s t e n i n g t o a l l the e v i d e n c e . 
R e s i d u a l doubt i s not a f a c t o r t h a t s h o u l d be used 
i n the s e n t e n c i n g p o r t i o n of the case; however, the 
j u r y may have c o n s i d e r e d t h i s . The Court would not 
use r e s i d u a l doubt i n i t s c o n s i d e r a t i o n , but t h a t 
b e i n g s t a t e d , t h i s C ourt has no r e s i d u a l doubt as t o 
[ S c o t t ' s ] g u i l t . 

"The j u r y a l s o heard v e r y e m o t i o n a l t e s t i m o n y  
from [ S c o t t ' s ] f a m i l y a s k i n g t h a t her l i f e be  
spared. The j u r y had a l r e a d y spent over f o u r weeks  
h e a r i n g t e s t i m o n y i n t h i s case. The j u r y was  
p r o b a b l y e m o t i o n a l l y and m e n t a l l y worn out. The  
j u r y may have g i v e n too much weight t o the  
m i t i g a t i n g f a c t o r of the e m o t i o n a l t e s t i m o n y of  
f a m i l y and f r i e n d s of [ S c o t t ] . 

" I n the same v e i n , most j u r i e s hear e m o t i o n a l  
t e s t i m o n y from the v i c t i m ' s f a m i l y i n a c a p i t a l  
murder case. In t h i s case t h e r e was no one t h e r e t o  
t a k e t h a t p o s i t i o n . [ S c o t t ' s ] f a m i l y i s a l s o the  
f a m i l y of the v i c t i m . Testimony i n d i c a t e s t h a t they  
f e e l [ S c o t t ] i s not g u i l t y . The Court understands  
and sympathizes w i t h t h e i r p o s i t i o n , but i t d e p r i v e s  
the j u r y of h e a r i n g t e s t i m o n y from someone w i l l i n g  
t o s t a n d up f o r the v i c t i m . 

"The j u r y i s a l s o asked t o view t h i s c a p i t a l  
murder w i t h o t h e r c a p i t a l murders and determine  
whether i t i s more h e i n o u s , a t r o c i o u s , and c r u e l  
than o t h e r c a p i t a l murders. The j u r y does t h i s  
w i t h o u t h a v i n g s p e c i f i c knowledge of any o t h e r 
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c a p i t a l - m u r d e r c a s e s . The C o u r t , however, has the  
a b i l i t y t o l e a r n of o t h e r c a p i t a l - m u r d e r cases where  
the Court o r d e r e d the death of the defendant. T h i s  
Court i s c o n v i n c e d t h a t o t h e r defendants have been  
sentenced t o death f o r murders t h a t are l e s s  
h e i n o u s , a t r o c i o u s and c r u e l than t h i s murder. In  
p a r t i c u l a r , t h i s C ourt f o l l o w e d the j u r y ' s  
recommendation of death i n the case of Jodey  
Waldrop, where the f a c t s were l e s s h e i n o u s ,  
a t r o c i o u s , and c r u e l than the f a c t s of t h i s case.  
The j u r y i n t h i s case i s not p r i v y t o the  
i n f o r m a t i o n i n the o t h e r c a s e s , and t h i s may l e a d t o  
l e s s emphasis on t h i s a g g r a v a t i n g f a c t o r . 

"The p r o c e s s of r e j e c t i n g a j u r y ' s recommended 
sentence i s not an u n d e r t a k i n g t h a t most t r i a l 
judges r e l i s h . However, under Alabama's law the 
t r i a l judge i s r e q u i r e d t o a c c e p t t h i s 
r e s p o n s i b i l i t y . In H a r r i s v. Alabama, 513 U.S. 
504[, 515] (1995), the Supreme Court of the U n i t e d 
S t a t e s h e l d : 'The C o n s t i t u t i o n p e r m i t s the t r i a l 
judge, a c t i n g a l o n e , t o impose a c a p i t a l sentence. 
I t i s thus not o f f e n d e d when a S t a t e f u r t h e r 
r e q u i r e s the s e n t e n c i n g judge t o c o n s i d e r a j u r y ' s 
recommendation and t r u s t s the judge t o g i v e i t the 
p r o p e r w e i g h t . ' The Alabama L e g i s l a t u r e has 
embraced t h i s p o s i t i o n and i t has a c c o r d i n g l y p l a c e d 
the weight of t h i s d e c i s i o n s q u a r e l y i n the hands of 
t h i s C o u r t . 

"The law r e q u i r e s t h i s C ourt t o weigh the 
a g g r a v a t i n g c i r c u m s t a n c e s a g a i n s t the m i t i g a t i n g 
c i r c u m s t a n c e s , which i n c l u d e s the j u r y ' s recommended 
sentence of l i f e w i t h o u t p a r o l e . 

"The Court has weighed the a g g r a v a t i n g 
c i r c u m s t a n c e s a g a i n s t the m i t i g a t i n g c i r c u m s t a n c e s . 
Heavy weight i s p l a c e d on the j u r y ' s recommendation. 

"The Court i s a g r e a t b e l i e v e r i n the j u r y 
system and f o l l o w i n g the j u r y when a t a l l p o s s i b l e . 

160 



CR-08-1747 
K i l l i n g your own c h i l d f o r money by b u r n i n g him 
a l i v e i s too much t o overcome. Even w i t h the j u r y ' s 
recommendation, the a g g r a v a t i n g f a c t o r s c l e a r l y 
outweigh the m i t i g a t i n g f a c t o r s . J u s t i c e must be 
s e r v e d . The o n l y way j u s t i c e can be s e r v e d i n t h i s 
case i s by a sentence of death." 

(C.R. 10-12) (Emphasis added). 

S c o t t s p e c i f i c a l l y c h a l l e n g e s the emphasized p o r t i o n of 

the c i r c u i t c o u r t ' s s e n t e n c i n g o r d e r . We w i l l address each of 

her arguments. 

A. 

S c o t t f i r s t argues t h a t the c i r c u i t c o u r t v i o l a t e d the 

Supreme C o u r t ' s h o l d i n g i n C a r r o l l by d i s r e g a r d i n g the wishes 

of the v i c t i m ' s f a m i l y and, i n f a c t , u s i n g the v i c t i m ' s 

f a m i l y ' s wishes t o support a dea t h sentence. S c o t t 

s p e c i f i c a l l y c h a l l e n g e s the second paragraph emphasized i n the 

c i r c u i t c o u r t ' s s e n t e n c i n g o r d e r . 

The C a r r o l l C ourt s t a t e d the f o l l o w i n g c o n c e r n i n g the 

r e l e v a n c e of the wishes of the v i c t i m ' s f a m i l y : 

" [ I ] n l i g h t of the w i s h of the v i c t i m ' s f a m i l y t h a t 
C a r r o l l be sentenced t o l i f e imprisonment w i t h o u t 
p a r o l e r a t h e r than sentenced t o death, e v i d e n c e t h a t 
was a d m i t t e d w i t h o u t o b j e c t i o n , we f i n d i t h a r d t o 
r e c o n c i l e the t r i a l c o u r t ' s r e l i a n c e upon the 'pain 
of the v i c t i m ' s f a m i l y ' as one of i t s reasons f o r 
o v e r r i d i n g the j u r y ' s recommendation. 
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"  

"We take t h i s o p p o r t u n i t y t o f u r t h e r e x p l a i n the 
e f f e c t of a j u r y ' s recommendation of l i f e 
imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . 
Such a recommendation i s t o be t r e a t e d as a 
m i t i g a t i n g c i r c u m s t a n c e . The weight t o be g i v e n t h a t 
m i t i g a t i n g c i r c u m s t a n c e s h o u l d depend upon the 
number of j u r o r s recommending a sentence of l i f e 
imprisonment w i t h o u t p a r o l e , and a l s o upon the 
s t r e n g t h of the f a c t u a l b a s i s f o r such a 
recommendation i n the form of i n f o r m a t i o n known t o 
the j u r y , such as c o n f l i c t i n g e v i d e n c e c o n c e r n i n g 
the i d e n t i t y of the 't r i g g e r m a n ' or a recommendation 
of l e n i e n c y by the v i c t i m ' s f a m i l y ; the j u r y ' s 
recommendation may be o v e r r i d d e n based upon 
i n f o r m a t i o n known o n l y t o the t r i a l c o u r t and not t o 
the j u r y , when such i n f o r m a t i o n can p r o p e r l y be used 
t o undermine a m i t i g a t i n g c i r c u m s t a n c e . " 

852 So. 2d a t 836. 

U n l i k e the c i r c u m s t a n c e s p r e s e n t e d i n C a r r o l l , i n t h i s 

case, the v i c t i m and S c o t t were members of the same f a m i l y . 

The s e n t e n c i n g judge had the o p p o r t u n i t y t o view the f a m i l y 

members as they t e s t i f i e d i n the p e n a l t y phase -- an 

o p p o r t u n i t y t h a t t h i s C ourt l a c k s -- and he s p e c i f i c a l l y found 

t h a t the f a m i l y members b e l i e v e d t h a t S c o t t was i n n o c e n t of 

the charges. We cannot f i n d e r r o r i n the c i r c u i t c o u r t ' s 

assignment of l i t t l e w eight t o the v i c t i m s ' s f a m i l y ' s wishes 

g i v e n t h a t t h e y d i s a g r e e d w i t h the j u r y ' s f i n d i n g of g u i l t and 

t h a t t h e y were a l s o S c o t t ' s f a m i l y . Indeed, we have h e l d t h a t 
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"the o p i n i o n of the f r i e n d s or r e l a t i v e s of the defendant t h a t 

the defendant s h o u l d not be sentenced t o death i s not a 

r e l e v a n t m i t i g a t i n g c i r c u m s t a n c e s f o r the j u r y t o c o n s i d e r a t 

the p e n a l t y phase of a c a p i t a l c a s e . " T a y l o r v. S t a t e , 666 

So. 2d 36, 53 ( A l a . Crim. App. 1994) . See a l s o Woods v.  

S t a t e , 13 So. 3d 1, 33 ( A l a . Crim. App. 2007). Annot., 

P r o p r i e t y of I m p o s i t i o n of Death Sentence by S t a t e Court  

F o l l o w i n g J u r y ' s Recommendation of L i f e Imprisonment or L e s s e r  

Sentence, 8 A.L.R.4th 1028 (1981). 

Given the f a c t s p r e s e n t e d i n t h i s case, the c i r c u i t 

c o u r t ' s f a i l u r e t o g i v e the v i c t i m ' s f a m i l y members wishes 

g r e a t weight does not c o n f l i c t w i t h the Supreme C o u r t ' s 

d e c i s i o n i n C a r r o l l . 

B. 

S c o t t f u r t h e r argues t h a t the c i r c u i t c o u r t used 

i n f o r m a t i o n u n a v a i l a b l e t o the j u r y as a b a s i s f o r i n c r e a s i n g 

the weight i t gave t o one of the a g g r a v a t i n g c i r c u m s t a n c e s . 

She argues t h a t a c c o r d i n g t o C a r r o l l , the c o u r t c o u l d use 

i n f o r m a t i o n not a v a i l a b l e t o the j u r y o n l y t o undermine a 

m i t i g a t i n g c i r c u m s t a n c e . S p e c i f i c a l l y , S c o t t c h a l l e n g e s the 
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t h i r d p a ragraph emphasized i n the c i r c u i t c o u r t ' s s e n t e n c i n g 

o r d e r . 

The Supreme C o u r t ' s h o l d i n g i n C a r r o l l d i d not p u r p o r t t o 

be an e x h a u s t i v e l i s t of what the c o u r t c o u l d c o n s i d e r when 

s e n t e n c i n g a defendant t o death a f t e r a j u r y has recommended 

a sentence of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e . A defendant i n a c a p i t a l - m u r d e r case i s e n t i t l e d t o 

an i n d i v i d u a l i z e d s e n t e n c i n g d e t e r m i n a t i o n . The c i r c u i t 

c o u r t ' s o r d e r was c o n s i s t e n t w i t h the p r o v i s i o n s of § 13A-5-

4 7 ( e ) , A l a . Code 1975, and w i t h our h o l d i n g i n H a r r i s v. 

S t a t e , 2 So. 3d 880 ( A l a . Crim. App. 2008). 

S e c t i o n 13A-5-47(e), s t a t e s , i n p e r t i n e n t p a r t : 

" I n d e c i d i n g upon the sentence, the t r i a l c o u r t 
s h a l l determine whether the a g g r a v a t i n g 
c i r c u m s t a n c e s i t f i n d s t o e x i s t outweigh the 
m i t i g a t i n g c i r c u m s t a n c e s i t f i n d s t o e x i s t , and i n 
d o i n g so the t r i a l c o u r t s h a l l c o n s i d e r the 
recommendation of the j u r y c o n t a i n e d i n i t s a d v i s o r y 
v e r d i c t . ... " 

(Emphasis added.) 

In H a r r i s , we u p h e l d the c i r c u i t c o u r t ' s o v e r r i d e of the 

j u r y ' s recommendation of l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e a f t e r the c o u r t i n d i c a t e d i n i t s o r d e r 

t h a t i t c o n s i d e r e d e v i d e n c e o u t s i d e the r e c o r d as i t r e l a t e d 
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t o the a g g r a v a t i n g c i r c u m s t a n c e t h a t two or more persons were 

k i l l e d p u r s u a n t t o one scheme. We s t a t e d : 

" I n i t s o r d e r , the t r i a l c o u r t o u t l i n e d i t s reasons 
f o r o v e r r i d i n g the j u r y ' s v e r d i c t recommending a 
sentence of l i f e w i t h o u t p a r o l e . I t added t h a t i t 
had seen no case i n which a defendant had k i l l e d s i x 
v i c t i m s p u r s u a n t t o one scheme or course of conduct. 
I t c i t e d a number of cases w i t h m u l t i p l e v i c t i m s -¬
a l l of which i n v o l v e d fewer than s i x v i c t i m s — i n 
which the t r i a l c o u r t s overrode the j u r i e s ' 
recommendations f o r l i f e i n p r i s o n w i t h o u t the 
p o s s i b i l i t y of p a r o l e . In each case, t h i s C ourt 
u p h e l d the t r i a l c o u r t s ' d e c i s i o n s t o o v e r r i d e the 
j u r i e s ' recommendations. As the t r i a l c o u r t p o i n t e d 
out, when compared w i t h the f a c t of s i m i l a r c a ses, 
a t a s k the j u r y c o u l d not und e r t a k e , 'the o n l y 
d i s p r o p o r t i o n a t e sentence i n t h i s case would be t o 
sentence H a r r i s t o l i f e w i t h o u t p a r o l e i n s t e a d of 
de a t h . ' " 

2 So. 3d a t 930. See a l s o Woodward v. S t a t e , [Ms. CR-08-0145, 

December 16, 2011] So. 3d ( A l a . Crim. App. 2011). 

T h i s p o r t i o n of the c i r c u i t c o u r t ' s o r d e r d i d not v i o l a t e 

C a r r o l l and was c o n s i s t e n t w i t h the p r o v i s i o n s of § 13A-5-

4 7 ( e ) , A l a . Code 1975. 

C. 

S c o t t next argues t h a t the c o u r t e r r e d i n d i s c o u n t i n g 

e v i d e n c e because the w i t n e s s e s and j u r y were e m o t i o n a l . 

S p e c i f i c a l l y , she c h a l l e n g e s the f i r s t emphasized paragraph i n 

the c o u r t ' s o r d e r . 
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"[T]he Alabama Supreme Court i n Ex p a r t e T a y l o r , 

s p e c i f i c a l l y h e l d t h a t i t i s a v a l i d c o n s i d e r a t i o n t o c o n s i d e r 

the e m o t i o n a l i s m of the j u r y when o v e r r i d i n g a j u r y ' s 

recommendation." 808 So. 2d a t 1219." Doster v. S t a t e , 72 

So. 3d 50, 121 ( A l a . Crim. App. 2010). The c i r c u i t c o u r t 

committed no e r r o r i n c o n s i d e r i n g the emotions d i s p l a y e d by 

the w i t n e s s e s and the j u r o r s . 

D. 

S c o t t next argues t h a t the c i r c u i t c o u r t e r r e d i n 

c o n s i d e r i n g n o n s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e s when 

o v e r r i d i n g the j u r y ' s v e r d i c t . S p e c i f i c a l l y , S c o t t c h a l l e n g e s 

the f o l l o w i n g p o r t i o n of the c o u r t ' s o r d e r : 

"The j u r y found [ S c o t t ] g u i l t y of t h r e e counts 
of c a p i t a l murder. In o t h e r words, t h i s p a r t i c u l a r 
murder f i t the d e f i n i t i o n of t h r e e d i f f e r e n t ways 
the Alabama l e g i s l a t u r e has s e t out t o be bad enough 
t o j u s t i f y c a p i t a l murder. That i s a p o w e r f u l 
statement. Not o n l y d i d [ S c o t t ] commit c a p i t a l 
murder making her e l i g i b l e f o r the death p e n a l t y , 
but t h r e e d i f f e r e n t elements were proven t o make her  
e l i g i b l e f o r the death p e n a l t y t h r e e d i f f e r e n t  
ways." 

(C.R. 11) (emphasis added). 

A l t h o u g h S c o t t was charged w i t h and c o n v i c t e d of t h r e e 

counts of c a p i t a l murder, o n l y one count -- murder f o r 
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p e c u n i a r y g a i n -- has a c o r r e s p o n d i n g a g g r a v a t i n g c i r c u m s t a n c e 

d e f i n e d i n § 13-5-49, A l a . Code 1975, t h a t made S c o t t e l i g i b l e 

f o r the death p e n a l t y . However, when d e t a i l i n g the 

a g g r a v a t i n g c i r c u m s t a n c e s i n i t s s e n t e n c i n g o r d e r , the c i r c u i t 

c o u r t c o r r e c t l y found the e x i s t e n c e of two a g g r a v a t i n g 

c i r c u m s t a n c e s : t h a t the murder was committed f o r p e c u n i a r y 

g a i n and t h a t the murder was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or 

c r u e l when compared t o o t h e r c a p i t a l murders. " T r i a l c o u r t s 

are presumed t o know and t o f o l l o w e x i s t i n g law." H a r r i s v. 

S t a t e , 2 So. 3d 880, 925 ( A l a . Crim. App. 2007). 

"While the t r i a l c o u r t ' s s e n t e n c i n g o r d e r i s 
d e f e c t i v e , the e r r o r s are not so e g r e g i o u s or 
s u b s t a n t i a l as t o r e q u i r e a new s e n t e n c i n g o r d e r . 
'The s o l e purpose of r e q u i r i n g t h a t the t r i a l judge, 
as the s e n t e n c i n g a u t h o r i t y , make a w r i t t e n f i n d i n g 
of the a g g r a v a t i n g c i r c u m s t a n c e i s t o p r o v i d e f o r 
a p p e l l a t e r e v i e w of the sentence of death . ' Ex  
p a r t e K y z e r , 399 So. 2d 330, 338 ( A l a . 1981) . 
'[T]he harmless e r r o r r u l e does a p p l y i n c a p i t a l 
cases a t the sentence h e a r i n g . ' Ex p a r t e 
Whisenhant, 482 So. 2d 1241, 1244 ( A l a . 1983)." 

F o r t e n b e r r y v. S t a t e , 545 So. 2d 129, 144 ( A l a . 1989) . 

" [ T ] h i s c o u r t has b e f o r e i t s u f f i c i e n t b a s i s f o r r e v i e w i n g the 

a p p e l l a n t ' s death sentence." Stewart v. S t a t e , 730 So. 2d 

1203, 1219 ( A l a . Crim. App. 1996). 
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I t i s c l e a r t h a t the above comment was a r e f e r e n c e t o the 

s e v e r i t y of the murder and was not the improper a p p l i c a t i o n of 

a n o n s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e . Any misstatement i n 

the above paragraph of the c i r c u i t c o u r t ' s o r d e r was h a r m l e s s . 

E. 

S c o t t l a s t argues t h a t the c i r c u i t c o u r t f a i l e d t o 

c o n s i d e r u n c o n t e s t e d m i t i g a t i n g e v i d e n c e , i . e . , the h a r d s h i p s 

she had e x p e r i e n c e d i n l i f e , her a n x i e t y d i s o r d e r , her 

c h i l d h o o d a t t e n t i o n - d e f i c i e n t d i s o r d e r , and an i n j u r y she 

s u f f e r e d i n c o l l e g e . 

"The c i r c u i t c o u r t must c o n s i d e r e v i d e n c e o f f e r e d i n 

m i t i g a t i o n , but i t i s not o b l i g e d t o f i n d t h a t the e v i d e n c e 

c o n s t i t u t e s a m i t i g a t i n g c i r c u m s t a n c e . " Calhoun v. S t a t e , 932 

So. 2d 923, 975 ( A l a . Crim. App. 2005). "Merely because an 

accused p r o f f e r s e v i d e n c e of a m i t i g a t i n g c i r c u m s t a n c e does 

not r e q u i r e the judge or the j u r y t o f i n d the e x i s t e n c e of 

t h a t f a c t . " H a r r e l l v. S t a t e , 470 So. 2d 1303, 1308 ( A l a . 

Crim. App. 1984). 

" I t i s not r e q u i r e d t h a t the e v i d e n c e s u b m i t t e d by 
the accused as a n o n - s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e be weighed as a m i t i g a t i n g c i r c u m s t a n c e 
by the s e n t e n c e r , i n t h i s case, the t r i a l c o u r t ; 
a l t h o u g h c o n s i d e r a t i o n of a l l m i t i g a t i n g 
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c i r c u m s t a n c e s i s r e q u i r e d , the d e c i s i o n of whether 
a p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e i s proven and 
the weight t o be g i v e n i t r e s t s w i t h the s e n t e n c e r . 
Cochran v. S t a t e , 500 So. 2d 1161 ( A l a . Crim. App. 
1984), a f f ' d i n p e r t i n e n t p a r t , remanded on o t h e r 
p a r t , 500 So. 2d 1179 ( A l a . 1985), a f f ' d on r e t u r n 
t o remand, 500 So. 2d 1188 ( A l a . Cr. App.), a f f ' d 
500 So. 2d 1064 ( A l a . 1986), c e r t . d e n i e d , 481 U.S. 
1033, 107 S.Ct. 1965, 95 L.Ed.2d 537 (1987)." 

Haney v. S t a t e , 603 So. 2d 368, 389 ( A l a . Crim. App. 1991). 

See a l s o Ex p a r t e H a r t , 612 So. 2d 536, 542 ( A l a . 1992). 

The c i r c u i t c o u r t ' s o r d e r c l e a r l y r e f l e c t s t h a t i t 

c o n s i d e r e d a l l m i t i g a t i n g e v i d e n c e t h a t had been o f f e r e d by 

S c o t t . A l l t h a t i s r e q u i r e d i s t h a t the c o u r t c o n s i d e r the 

e v i d e n c e , whether i t i s found t o be m i t i g a t i n g i s w i t h i n the 

d i s c r e t i o n of the c o u r t . See Haney. 

C o n s i s t e n t w i t h the Supreme C o u r t ' s h o l d i n g i n Ex p a r t e  

T a y l o r , the c i r c u i t c o u r t c o n s i d e r e d the j u r y ' s recommendation 

as a m i t i g a t i n g c i r c u m s t a n c e and gave i t g r e a t w e i g h t . U n l i k e 

Ex p a r t e Tomlin and Ex p a r t e C a r r o l l , the j u r y n e i t h e r 

unanimously recommended a sentence of l i f e imprisonment nor 

d i d 10 j u r o r s recommend a l i f e s e n t e n c e ; o n l y the minimum 

number r e q u i r e d by law recommended t h a t S c o t t be sentenced t o 

l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . The 

c i r c u i t c o u r t c o m p l i e d w i t h Alabama law by s e t t i n g out i t s 
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reasons f o r d e c l i n i n g t o f o l l o w the j u r y ' s recommendation. We 

can f i n d no l e g a l b a s i s f o r d i s t u r b i n g the c i r c u i t c o u r t ' s 

sentence i n t h i s case. 

X X I I . 

S e c t i o n 13A-5-53, A l a . Code 1975, r e q u i r e s t h a t we 

address the p r o p r i e t y of S c o t t ' s c a p i t a l - m u r d e r c o n v i c t i o n and 

her sentence of death. S c o t t was i n d i c t e d f o r , and was 

c o n v i c t e d o f , murdering s i x - y e a r - o l d Mason d u r i n g the course 

of an arson and f o r p e c u n i a r y g a i n , v i o l a t i o n s of §13A-5-

4 0 ( a ) ( 7 ) , ( a ) ( 9 ) , and ( a ) ( 1 5 ) , A l a . Code 1975. The j u r y 

recommended, by a vot e of 7 t o 5, t h a t S c o t t be sentenced t o 

l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . The 

c i r c u i t c o u r t chose not t o f o l l o w the j u r y ' s recommendation 

and sentenced S c o t t t o death. 

The r e c o r d shows t h a t S c o t t ' s sentence was not imposed 

under the i n f l u e n c e of p a s s i o n , p r e j u d i c e , or any o t h e r 

a r b i t r a r y f a c t o r . See § 13A-5-53(b)(1), A l a . Code 1975. 

The c i r c u i t c o u r t found as a g g r a v a t i n g c i r c u m s t a n c e s t h a t 

the murder was committed f o r p e c u n i a r y g a i n , § 13A-5-49(6), 

A l a . Code 1975, and t h a t the murder was e s p e c i a l l y h e i n o u s , 

a t r o c i o u s , or c r u e l as compared t o o t h e r c a p i t a l murders, § 
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13A-5-49(8), A l a . Code 1975. The c o u r t found the e x i s t e n c e of 

one s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e , t h a t S c o t t had no 

s i g n i f i c a n t h i s t o r y of p r i o r c r i m i n a l a c t i v i t y . See § 13A-5-

5 1 ( 1 ) , A l a . Code 1975. The c i r c u i t c o u r t found the f o l l o w i n g 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : 

" [ S c o t t ] p r e s e n t e d t e s t i m o n y from f a m i l y and 
f r i e n d s t h a t i n d i c a t e d they l o v e d her and d i d not 
want t o see her d i e . They t e s t i f i e d t o the 
d e t r i m e n t a l e f f e c t t h i s would have on her l i v i n g 
minor son and the remainder of her f a m i l y . The 
C o u r t does c o n s i d e r the impact on her f a m i l y , 
p a r t i c u l a r l y her younger son, and g i v e s t h i s 
c i r c u m s t a n c e i t s due w e i g h t . 

"Testimony was g i v e n t h a t [ S c o t t ] had h e l p e d 
p e o p l e t h roughout her l i f e and had performed good 
deeds. The Court f i n d s t h a t t h i s i s a m i t i g a t i n g 
f a c t o r and g i v e s i t i s due w e i g h t . 

"The f i n a l n o n s t a t u t o r y m i t i g a t i n g f a c t o r i s the 
j u r y ' s recommendation of l i f e w i t h o u t p a r o l e . 

"Ex p a r t e C a r r o l l s e t s out t h a t the weight t o be 
g i v e n the m i t i g a t i n g c i r c u m s t a n c e s h o u l d depend upon 
the number of j u r o r s recommending a sentence of l i f e 
imprisonment w i t h o u t p a r o l e . In C a r r o l l , 10 j u r o r s 
recommended l i f e w i t h o u t p a r o l e . In the p r e s e n t 
case, seven made such a recommendation, the 
s t a t u t o r y minimum t o a l l o w a l i f e w i t h o u t p a r o l e 
recommendation." 

(C.R. 12.) The c i r c u i t c o u r t c o n c l u d e d by s t a t i n g t h a t i t 

gave "heavy w e i g h t " t o the j u r y ' s recommendation. However, 
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the c o u r t found t h a t the a g g r a v a t i n g c i r c u m s t a n c e s outweighed 

the m i t i g a t i n g c i r c u m s t a n c e s and sentenced S c o t t t o death. 

T h i s Court has i n d e p e n d e n t l y weighed the a g g r a v a t i n g 

c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s as r e q u i r e d by 

§ 13A-5-53(b)(2), A l a . Code 1975, and i s c o n v i n c e d , as was the 

c i r c u i t c o u r t , t h a t death was the a p p r o p r i a t e sentence f o r the 

h o r r i f i c murder of s i x - y e a r - o l d Mason. 

N e i t h e r i s S c o t t ' s death sentence d i s p r o p o r t i o n a t e nor 

e x c e s s i v e as compared t o the p e n a l t i e s imposed i n s i m i l a r 

c a s e s . See V a n p e l t v. S t a t e , 74 So. 3d 32 ( A l a . Crim. App. 

2009); Smith v. S t a t e , 908 So. 2d 273 ( A l a . Crim. App. 2000); 

S o c k w e l l v. S t a t e , 675 So. 2d 4 ( A l a . Crim. App. 1993). 

L a s t , as r e q u i r e d by Rule 45A, A l a . R. App. P., t h i s 

C o urt has s e a r c h e d the r e c o r d f o r any e r r o r t h a t may have 

a f f e c t e d S c o t t ' s s u b s t a n t i a l r i g h t s , and we have found none. 

For the f o r g o i n g r easons, we a f f i r m S c o t t ' s c a p i t a l -

murder c o n v i c t i o n s and her sentence of death. 

AFFIRMED. 

Windom, P.J., and K e l l u m , Burke, and J o i n e r , J J . , concur. 
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