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32, A l a . R. C r i m . P. We a f f i r m . 

I n M a r c h 1994, McWhorter was c o n v i c t e d o f c a p i t a l m urder 

i n c o n n e c t i o n w i t h t h e d e a t h o f Edward Lee W i l l i a m s b e c a u s e i t 

was c o m m i t t e d d u r i n g t h e c o u r s e o f a f i r s t - d e g r e e r o b b e r y . 

See § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. F o l l o w i n g t h e p e n a l t y 

p h a s e , t h e j u r y , by a v o t e o f 10-2, recommended t h a t McWhorter 

be s e n t e n c e d t o d e a t h . The c i r c u i t c o u r t a c c e p t e d t h e j u r y ' s 

r e c o m m e n d a t i o n and s e n t e n c e d McWhorter t o d e a t h . 

T h i s C o u r t a f f i r m e d M c W h o r t e r ' s c o n v i c t i o n and s e n t e n c e 

on d i r e c t a p p e a l . See M c W h o r t e r v. S t a t e , 781 So. 2d 257 

( A l a . C r i m . App. 1999) ("McWhorter I " ) . The Alabama Supreme 

C o u r t a f f i r m e d t h i s C o u r t ' s j u d g m e n t , Ex p a r t e M c W h o r t e r , 781 

So. 2d 330 ( A l a . 2000) ("McWhorter I I " ) , a nd t h e U n i t e d S t a t e s 

Supreme C o u r t s u b s e q u e n t l y d e n i e d c e r t i o r a r i r e v i e w on A p r i l 

16, 2001. McWhorter v. A l a b a m a , 532 U.S. 976 ( 2 0 0 1 ) . 

On A p r i l 11, 2002, M c W h o r t e r , t h r o u g h c o u n s e l , f i l e d a 

t i m e l y R u l e 32 p e t i t i o n i n t h e M a r s h a l l C i r c u i t C o u r t , 

a t t a c k i n g h i s c o n v i c t i o n and d e a t h s e n t e n c e . The c a s e was 

a s s i g n e d t o Judge D a v i d E v a n s , who d i d n o t p r e s i d e o v e r 
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M c W h o r t e r ' s t r i a l and who r e t i r e d i n 2 0 0 7 . 2 The S t a t e f i l e d 

an answer and a m o t i o n t o d i s m i s s M c W h o r t e r ' s p e t i t i o n . A f t e r 

s e v e r a l y e a r s o f l i t i g a t i o n , on F e b r u a r y 28, 2005, McWhorter 

f i l e d t h e amended R u l e 32 p e t i t i o n t h a t i s t h e s u b j e c t o f t h i s 

a p p e a l , i n w h i c h he r e a s s e r t e d and e x p a n d e d t h e c l a i m s 

a s s e r t e d i n h i s o r i g i n a l R u l e 32 p e t i t i o n . On May 11, 2005, 

t h e S t a t e f i l e d an answer and a m o t i o n t o d i s m i s s c e r t a i n 

c l a i m s i n M c W h o r t e r ' s amended p e t i t i o n , and McWhorter 

r e s p o n d e d . A p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g was h e l d on 

September 27, 2005, and Judge Evans s u b s e q u e n t l y i s s u e d an 

o r d e r , d a t e d O c t o b e r 19, 2006, and f i l e d on November 1, 2006, 

s u m m a r i l y d i s m i s s i n g s e v e r a l o f t h e c l a i m s i n M c W h o r t e r ' s 

amended p e t i t i o n on t h e g r o u n d s t h a t t h e c l a i m s were 

i n s u f f i c i e n t l y p l e a d e d , were m e r i t l e s s on t h e i r f a c e , o r were 

2 J u d g e W i l l i a m C. G u l l a h o r n , J r . , p r e s i d e d o v e r 
M c W h o r t e r ' s c a p i t a l - m u r d e r t r i a l . M c W h o r t e r ' s R u l e 32 
p e t i t i o n and amended p e t i t i o n were a s s i g n e d t o Judge D a v i d 
E v a n s . As i n d i c a t e d i n t h e m a i n o p i n i o n , Judge E v a n s g r a n t e d 
t h e S t a t e ' s m o t i o n f o r p a r t i a l summary d i s m i s s a l , d i s m i s s i n g 
c e r t a i n c l a i m s o f M c W h o r t e r ' s amended p e t i t i o n . Judge E v a n s 
s u b s e q u e n t l y r e t i r e d i n e a r l y 2007. The c a s e r e m a i n e d 
s t a g n a n t u n t i l Judge L i l e s C. B u r k e , t h e n a M a r s h a l l C o u n t y 
d i s t r i c t c o u r t j u d g e , was s p e c i a l l y a p p o i n t e d t o p r e s i d e i n 
t h e summer o f 2008. 
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p r o c e d u r a l l y b a r r e d . 

M cWhorter and t h e S t a t e a l s o f i l e d s e v e r a l m o t i o n s f o r 

d i s c o v e r y t h a t were n o t r u l e d on b e f o r e Judge Evans r e t i r e d i n 

2007. A f t e r Judge Evans r e t i r e d , Judge L i l e s C. B u r k e , who 

was t h e n a M a r s h a l l C o u n t y d i s t r i c t c o u r t j u d g e , was a p p o i n t e d 

as a s p e c i a l c i r c u i t c o u r t j u d g e , and he c o n s i d e r e d and r u l e d 

on t h e d i s c o v e r y m o t i o n s . Judge B u r k e c o n d u c t e d a 

p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g on A u g u s t 26-28, 2009, on 

t h e r e m a i n i n g c l a i m s i n M c W h o r t e r ' s p e t i t i o n t h a t had n o t been 

s u m m a r i l y d i s m i s s e d . 

F o l l o w i n g t h e p o s t c o n v i c t i o n h e a r i n g , McWhorter f i l e d a 

b r i e f f o r t h e c i r c u i t c o u r t ' s c o n s i d e r a t i o n . On M a r c h 29, 

2010, t h e c i r c u i t c o u r t d e n i e d M c W h o r t e r ' s p o s t c o n v i c t i o n 

p e t i t i o n i n a l e n g t h y , 77-page w r i t t e n o r d e r . McWhorter 

s u b s e q u e n t l y f i l e d an o b j e c t i o n t o t h e c i r c u i t c o u r t ' s o r d e r , 

w h i c h t h e c i r c u i t c o u r t d e n i e d . T h i s a p p e a l f o l l o w e d . 

B a c k g r o u n d 

T h i s C o u r t ' s d e c i s i o n on d i r e c t a p p e a l p r o v i d e s a 

d e t a i l e d a c c o u n t o f t h e f a c t s o f M c W h o r t e r ' s c r i m e as 
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o r i g i n a l l y s e t o u t b y t h e c i r c u i t c o u r t i n i t s s e n t e n c i n g 

o r d e r . See M c W h o r t e r I , 781 So. 2d a t 265-66. Thus, we w i l l 

n o t r e p e a t t h o s e f a c t s , many o f w h i c h a r e n o t r e l e v a n t t o t h e 

i s s u e s now b e f o r e t h i s C o u r t . I n a d d i t i o n t o t h e f a c t s we 

s t a t e h e r e , where f u r t h e r f a c t s a r e n e c e s s a r y and r e l e v a n t t o 

t h e r e s o l u t i o n o f t h e p o s t c o n v i c t i o n c l a i m p r e s e n t e d , t h e y 

w i l l be s e t o u t i n t h e c o r r e s p o n d i n g s e c t i o n o f t h i s o p i n i o n . 

T h i s C o u r t has t a k e n j u d i c i a l n o t i c e o f a l l o f i t s r e c o r d s 

r e l a t i n g t o M c W h o r t e r ' s p r e v i o u s p r o c e e d i n g . See N e t t l e s v. 

S t a t e , 731 So. 2d 626, 629 ( A l a . C r i m . App. 1 9 9 8 ) ; H u l l v. 

S t a t e , 607 So. 2d 369, 371 n.1 ( A l a . C r i m . App. 1 9 9 2 ) . 

On a p p e a l f r o m t h e d e n i a l o f h i s p o s t c o n v i c t i o n c l a i m s , 

M c Whorter r a i s e s c l a i m s o f j u r o r m i s c o n d u c t d u r i n g j u r y 

s e l e c t i o n and d e l i b e r a t i o n ; i n e f f e c t i v e a s s i s t a n c e o f p e n a l t y -

p h a s e c o u n s e l i n f a i l i n g t o o b j e c t t o t h e s e n t e n c i n g o r d e r and 

i n f a i l i n g t o f u r t h e r i n v e s t i g a t e and p r e s e n t a d d i t i o n a l 

m i t i g a t i n g e v i d e n c e ; i m p r o p e r e x c l u s i o n o f e v i d e n c e a t t h e 

p o s t c o n v i c t i o n h e a r i n g on t h e g r o u n d s t h a t i t was h e a r s a y o r 
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was n o t s e t f o r t h i n t h e amended R u l e 32 p e t i t i o n ; a B r a d y 3 

v i o l a t i o n f o r t h e S t a t e ' s a l l e g e d f a i l u r e t o d i s c l o s e 

m i t i g a t i o n e v i d e n c e ; and i n e f f e c t i v e a s s i s t a n c e o f t r i a l 

c o u n s e l i n f a i l i n g t o o b j e c t t o M c W h o r t e r ' s b e i n g t r a n s p o r t e d 

i n and o u t o f t h e c o u r t r o o m i n h a n d c u f f s i n v i e w o f t h e j u r y . 

M c Whorter o r i g i n a l l y p r e s e n t e d 12 c l a i m s i n h i s amended R u l e 

32 p e t i t i o n . The c i r c u i t c o u r t s u m m a r i l y d i s m i s s e d c l a i m s I -

IV, V ( B ) , V ( C ) , V I - V I I I , X, and X I . The c i r c u i t c o u r t 

c o n d u c t e d an e v i d e n t i a r y h e a r i n g on c l a i m s V ( A ) ( j u r o r 

m i s c o n d u c t ) and c l a i m s I X ( A ) and X I I ( i n e f f e c t i v e a s s i s t a n c e 

o f p e n a l t y - p h a s e c o u n s e l ) b e f o r e d e n y i n g t h o s e c l a i m s . 

A t t h e p e n a l t y - p h a s e p r o c e e d i n g , M c W h o r t e r ' s a t t o r n e y s ' 

p r e s e n t e d e v i d e n c e i n m i t i g a t i o n t h a t McWhorter had had a 

d i f f i c u l t c h i l d h o o d and was a "good k i d " who became i n v o l v e d 

w i t h t h e wrong c r o w d . V o n n i e S a l e e , who had w o r k e d w i t h 

M cWhorter a t t h e Food W o r l d g r o c e r y s t o r e , t e s t i f i e d t h a t 

M c W h o r t e r was one o f t h e b e t t e r bag boys and was a h a r d 

w o r k e r . Van R e i d , who had e m p l o y e d McWhorter as a b u s b o y a t 

3 B r a d y v. M a r y l a n d , 373 U.S. 83 ( 1 9 6 3 ) . 
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h i s r e s t a u r a n t , d e s c r i b e d M cWhorter as a good k i d and a 

d e p e n d a b l e w o r k e r . E l s i e G a r r i s o n , M c W h o r t e r ' s p a t e r n a l a u n t , 

t e s t i f i e d t h a t M cWhorter was 2 when h i s p a r e n t s d i v o r c e d and 

t h a t he l i v e d w i t h h e r when he was 16 y e a r s o l d b e c a u s e h i s 

mot h e r b e l i e v e d he was u s i n g d r u g s , w h i c h b e l i e f G a r r i s o n 

s t a t e d p r o v e d t o be f a l s e . G a r r i s o n d e s c r i b e d h e r nephew as 

a v e r y b r i g h t , i n t e l l i g e n t , c o m p a s s i o n a t e young man who had 

had a d i f f i c u l t c h i l d h o o d . C a r o l y n R o w l a n d , M c W h o r t e r ' s 

m o t h e r , s t a t e d t h a t she d i v o r c e d M c W h o r t e r ' s f a t h e r , r e m a r r i e d 

s h o r t l y t h e r e a f t e r , and moved t o T e n n e s s e e . A c c o r d i n g t o 

R o w l a n d , b e c a u s e McWhorter was so young when she d i v o r c e d h i s 

f a t h e r and moved t o T e n n e s s e e t h a t he b e l i e v e d t h a t h i s 

s t e p f a t h e r , D a v i d R o w l a n d , was h i s f a t h e r . She s t a t e d t h a t 

t h e y moved b a c k t o M a r s h a l l C o u n t y when McWhorter was f i v e 

y e a r s o l d and he was t o l d sometime s h o r t l y t h e r e a f t e r t h a t h i s 

f a t h e r was Tommy McW h o r t e r . A c c o r d i n g t o R o w l a n d , as 

McWhorter m a t u r e d i n age, h i s b i o l o g i c a l f a t h e r i n s t r u c t e d h im 

t h a t he d i d n o t have t o l i s t e n t o D a v i d R o w l a n d , h i s 

s t e p f a t h e r . R o w l a n d d e s c r i b e d M cWhorter as a good, r e s p e c t f u l 
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k i d u n t i l he became i n v o l v e d w i t h t h e wrong c r o w d when he was 

a r o u n d 16 y e a r s o l d . 

I n i t s s e n t e n c i n g o r d e r , t h e t r i a l c o u r t f o u n d one 

a g g r a v a t i n g c i r c u m s t a n c e - - t h a t t h e c a p i t a l o f f e n s e was 

c o m m i t t e d w h i l e McWhorter was engaged i n t h e c o m m i s s i o n o f o r 

an a t t e m p t t o commit o r f l i g h t a f t e r c o m m i t t i n g o r a t t e m p t i n g 

t o commit a r o b b e r y . The t r i a l c o u r t f o u n d two s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s : (1) t h a t McWhorter had no 

s i g n i f i c a n t h i s t o r y o f p r i o r c r i m i n a l a c t i v i t y , and (2) 

M c W h o r t e r ' s age--he was o n l y 18 y e a r s o l d a t t h e t i m e o f t h e 

o f f e n s e . As t o n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s , t h e 

t r i a l c o u r t f o u n d t h a t McWhorter had had "a d i f f i c u l t 

c h i l d h o o d f o l l o w i n g t h e d i v o r c e o f h i s p a r e n t s , a good 

r e p u t a t i o n , and a s u b s t a n t i a l l y good r e c o r d f o r a p e r s o n h i s 

age." McWhorter I , 781 So. 2d a t 330. A f t e r a l s o c o n s i d e r i n g 

t h e j u r y ' s a d v i s o r y v e r d i c t o f d e a t h , t h e t r i a l j u d g e 

c o n c l u d e d t h a t t h e one s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e 

o u t w e i g h e d t h e s t a t u t o r y and n o n s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s and s e n t e n c e d McWhorter t o d e a t h . 
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S p e c i f i c a l l y , t h i s C o u r t , on d i r e c t a p p e a l , s t a t e d as 

f o l l o w s i n c o n s i d e r i n g t h e c o n s t i t u t i o n a l l y o f t h e t r i a l 

c o u r t ' s s e n t e n c i n g o r d e r as t o t h e a g g r a v a t i n g c i r c u m s t a n c e 

and t h e m i t i g a t i n g c i r c u m s t a n c e s : 

" I n t h e p r e s e n t c a s e , t h e t r i a l c o u r t e n t e r e d a 
s e n t e n c i n g o r d e r s p e c i f i c a l l y s e t t i n g o u t t h e 
s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s and s t a t e d t h a t 
i t had t h o r o u g h l y and c o n s c i e n t i o u s l y c o n s i d e r e d a l l 
s t a t u t o r y and n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s 
t h a t r e a s o n a b l y p e r t a i n e d t o t h e c a s e , p a r t i c u l a r l y 
t h e e v i d e n c e p r e s e n t e d by t h e a p p e l l a n t a t t r i a l , as 
w e l l as t h e e v i d e n c e o f m i t i g a t i n g c i r c u m s t a n c e s 
p r e s e n t e d by t h e a p p e l l a n t a t t h e s e n t e n c i n g p h a s e . 
The t r i a l c o u r t f o u n d t h a t t h e a p p e l l a n t ' s age--he 
was 18 y e a r s o l d a t t h e t i m e o f t h e o f f e n s e - ¬
c o n s t i t u t e d a m i t i g a t i n g c i r c u m s t a n c e , b u t t h a t t h e 
s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e c o n c e r n i n g t h e 
a p p e l l a n t ' s c a p a c i t y t o a p p r e c i a t e t h e c r i m i n a l i t y 
o f h i s c o n d u c t o r t o c o n f o r m h i s c o n d u c t t o t h e 
r e q u i r e m e n t s o f l a w a t t h e t i m e o f t h e o f f e n s e d i d 
n o t e x i s t . The t r i a l c o u r t f u r t h e r f o u n d , as 
n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s , t h a t t h e 
a p p e l l a n t had 'a f a r l e s s t h a n p e r f e c t c h i l d h o o d 
f o l l o w i n g t h e d i v o r c e o f h i s p a r e n t s , a good 
r e p u t a t i o n w i t h a t l e a s t some i n d i v i d u a l s and a 
s u b s t a n t i a l l y good work r e c o r d f o r a p e r s o n h i s 
age.' The s e n t e n c i n g o r d e r f u r t h e r s t a t e s t h a t t h e 
t r i a l c o u r t c a r e f u l l y w e i g h e d t h e one e x i s t i n g 
s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e , i . e . , t h a t t h e 
c a p i t a l o f f e n s e was c o m m i t t e d w h i l e t h e a p p e l l a n t 
was e n g a g e d i n t h e c o m m i s s i o n o f o r an a t t e m p t t o 
commit o r f l i g h t a f t e r c o m m i t t i n g o r a t t e m p t i n g t o 
commit a r o b b e r y , a g a i n s t t h e s t a t u t o r y and 
n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . The t r i a l 
c o u r t a l s o c a r e f u l l y c o n s i d e r e d t h e j u r y ' s a d v i s o r y 
r e c o m m e n d a t i o n o f d e a t h , and f o u n d t h a t t h e 
a g g r a v a t i n g c i r c u m s t a n c e o u t w e i g h e d t h e m i t i g a t i n g 
c i r c u m s t a n c e s . T h e r e i s no i n d i c a t i o n i n t h e r e c o r d 
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t h a t t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n i n 
a r r i v i n g a t t h i s d e t e r m i n a t i o n and, b e c a u s e o f t h e 
l a c k o f e v i d e n c e p r e s e n t e d by t h e a p p e l l a n t 
c o n c e r n i n g h i s p o s s i b l e i n t o x i c a t i o n , t h e t r i a l 
c o u r t ' s f i n d i n g t h a t t h a t m i t i g a t i n g c i r c u m s t a n c e 
d i d n o t e x i s t was n o t i m p r o p e r . " 

M cWhorter I , 781 So. 2d a t 310. 

P o s t c o n v i c t i o n E v i d e n t i a r y H e a r i n g 

As t o t h e j u r o r - m i s c o n d u c t c l a i m s , M cWhorter p r e s e n t e d a t 

t h e p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g t h e t e s t i m o n y o f J u r o r s 

L.B. and A.S., who b o t h s e r v e d on M c W h o r t e r ' s j u r y . 4 McWhorter 

c l a i m s t h a t J u r o r L.B. c o m m i t t e d j u r o r m i s c o n d u c t b e c a u s e she 

d i d n o t d i s c l o s e t h e s t o r y o f h e r f a t h e r ' s d e a t h when d e f e n s e 

c o u n s e l a s k e d t h e v e n i r e on a j u r o r q u e s t i o n n a i r e and d u r i n g 

v o i r d i r e i f anyone had a f a m i l y member who had been t h e 

v i c t i m o f a c r i m e . He a s s e r t s t h a t t h e m i s c o n d u c t d e n i e d h im 

t h e a b i l i t y t o use h i s p e r e m p t o r y s t r i k e s e f f e c t i v e l y and t o 

make any c h a l l e n g e s f o r c a u s e . 

R e g a r d i n g t h e i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s , 

M c Whorter p r e s e n t e d t h e t e s t i m o n y o f Thomas E. M i t c h e l l and 

4We a r e u s i n g i n i t i a l s t o p r o t e c t t h e a n o n y m i t y o f t h e 
j u r o r s . 
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James R. B e r r y , M c W h o r t e r ' s t r i a l a t t o r n e y s . M i t c h e l l 

t e s t i f i e d t h a t he was a p p o i n t e d as l e a d c o u n s e l t o r e p r e s e n t 

M c W h o r t e r . He s t a t e d t h a t , a t t h e t i m e o f h i s a p p o i n t m e n t , he 

had been p r a c t i c i n g law f o r 11 y e a r s and had h a n d l e d 

a p p r o x i m a t e l y 10 murder t r i a l s . James B e r r y , who was 

a p p o i n t e d t o s e r v e as c o c o u n s e l , t e s t i f i e d t h a t , a t t h e t i m e 

o f h i s a p p o i n t m e n t , he had been p r a c t i c i n g l a w f o r 4 y e a r s and 

had h a n d l e d a p p r o x i m a t e l y 10 j u r y t r i a l s , one b e i n g a c a p i t a l -

m urder c a s e i n w h i c h t h e d e f e n d a n t r e c e i v e d a s e n t e n c e o f l i f e 

i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . 

As t o t h e j u r y - s e l e c t i o n p r o c e s s , M i t c h e l l and B e r r y 

r e q u e s t e d a j u r o r q u e s t i o n n a i r e and an i n d i v i d u a l v o i r d i r e o f 

t h e p r o s p e c t i v e j u r o r s . M i t c h e l l s t a t e d t h a t t h e c i r c u i t 

c o u r t j u d g e a l l o w e d t h e j u r o r q u e s t i o n n a i r e and i n d i v i d u a l 

v o i r d i r e on a l i m i t e d b a s i s . As t o q u e s t i o n 21 on t h e j u r o r 

q u e s t i o n n a i r e , w h i c h a s k e d , "Have you o r any member o f y o u r 

f a m i l y o r anyone you know e v e r been t h e v i c t i m o f a c r i m e ? " 

he r e c a l l e d f o l l o w i n g up w i t h any p r o s p e c t i v e j u r o r s who 

11 



CR-09-1129 

a n s w e r e d t h a t q u e s t i o n a f f i r m a t i v e l y . 5 He s t a t e d t h a t he 

c h a l l e n g e d some o f t h e p r o s p e c t i v e j u r o r s f o r c a u s e a f t e r t h e y 

were i n d i v i d u a l l y q u e s t i o n e d c o n c e r n i n g t h e i r r e s p o n s e t o 

q u e s t i o n 21. B e r r y s t a t e d t h a t he d i d n o t d i s a g r e e w i t h any 

o f M i t c h e l l ' s c h a l l e n g e s . 

R e g a r d i n g p e n a l t y - p h a s e p r e p a r a t i o n , M i t c h e l l and B e r r y 

t e s t i f i e d t h a t t h e y i n t e r v i e w e d M cWhorter and h i s m o t h e r 

C a r o l y n R o w l a n d , h i s a u n t E l s i e G a r r i s o n , and h i s h a l f - s i s t e r 

M e l i s s a R o w l a n d . 6 A c c o r d i n g t o M i t c h e l l , t h e y i n t e r v i e w e d t h e 

t h r e e t o g e t h e r so t h a t t h e y c o u l d a l l " [ p u t ] [ t h e i r ] h e ads 

t o g e t h e r and p l a y o f f o f e a c h o t h e r . " (R. 164.) D u r i n g t h e 

i n t e r v i e w , M i t c h e l l t e s t i f i e d t h a t he c o m p l e t e d a document 

e n t i t l e d " C l i e n t B a c k g r o u n d I n f o r m a t i o n . " I t i n c l u d e d 

q u e s t i o n s and a n s w e r s on t o p i c s s u c h as M c W h o r t e r ' s e a r l y 

c h i l d h o o d d e v e l o p m e n t ; h i s e n v i r o n m e n t , s u c h as l i v i n g 

c o n d i t i o n s , m e d i c a l i s s u e s , and r e l a t i o n s h i p i n f o r m a t i o n ; h i s 

e d u c a t i o n h i s t o r y and m e d i c a l and m e n t a l - h e a l t h h i s t o r y ; and 

5 M c W h o r t e r ' s p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g E x h i b i t 
No. 1. (R. 42-43.) 

6 M c W h o r t e r ' s m a t e r i a l s t o t h i s C o u r t r e f e r t o t h i s 
i n t e r v i e w as t h e " t r i p l e i n t e r v i e w . " 
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h i s s u b s t a n c e - a b u s e h i s t o r y , c r i m i n a l h i s t o r y , and f a m i l y 

h i s t o r y . M i t c h e l l t e s t i f i e d t h a t " [w]e d i d n ' t i n t e r v i e w 

a nybody e x c e p t t h o s e w i t n e s s e s t h a t e i t h e r Mr. M c W h o r t e r o r 

h i s m o t h e r o r h i s a u n t o r h i s s i s t e r recommended t o us as 

p e o p l e t h a t t h e y b e l i e v e d t h a t c o u l d and w o u l d o f f e r t e s t i m o n y 

f a v o r a b l e t o h i m . " (R. 153.) M i t c h e l l and B e r r y s t a t e d t h a t 

M c W h o r t e r ' s f a m i l y i n f o r m e d them t h a t most o f M c W h o r t e r ' s 

f r i e n d s were i n v o l v e d i n gang a c t i v i t y o r were a l s o c h a r g e d 

w i t h murder and w o u l d n o t p r o v i d e h e l p f u l m i t i g a t i o n 

t e s t i m o n y . None o f M c W h o r t e r ' s f a m i l y i n d i c a t e d t o M i t c h e l l 

t h a t t h e " d i v o r c e was a b i g t h i n g i n Mr. M c W h o r t e r ' s l i f e . " 

(R. 182.) B o t h M i t c h e l l and B e r r y t e s t i f i e d t h a t t h e y 

b e l i e v e d t h a t t e s t i m o n y a b o u t h i s f a t h e r ' s c r i m i n a l h i s t o r y o r 

h i s f a m i l y ' s a l c o h o l abuse and p h y s i c a l and e m o t i o n a l abuse 

w o u l d n o t have b e e n h e l p f u l i n m i t i g a t i o n . 

M i t c h e l l and B e r r y s t a t e d t h a t t h e y d e c i d e d n o t t o h i r e 

an i n v e s t i g a t o r f o r t h e p e n a l t y - p h a s e p r e p a r a t i o n b e c a u s e t h e y 

c o u l d f o r m u l a t e a s t r a t e g y f o r t h e p e n a l t y p h a s e w i t h 

M c W h o r t e r ' s and h i s f a m i l y ' s a s s i s t a n c e , w i t h o u t an 

i n v e s t i g a t o r . M i t c h e l l and B e r r y t e s t i f i e d , h o w e v e r , t h a t 

t h e y h i r e d Dr. D o u g l a s R o b b i n s , a n e u r o p s y c h o l o g i s t , t o 
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e v a l u a t e M c W h o r t e r f o r any m e n t a l d i s e a s e , m e n t a l d i s o r d e r , o r 

any e v i d e n c e o f p s y c h o p a t h o l o g y . A c c o r d i n g t o M i t c h e l l , Dr. 

R o b b i n s ' s e v a l u a t i o n p r o v i d e d no u s e f u l m i t i g a t i o n e v i d e n c e 

s u c h as e v i d e n c e o f d i m i n i s h e d c a p a c i t y o r o f s u s c e p t i b i l i t y 

t o i n f l u e n c e f r o m o t h e r s . M i t c h e l l and B e r r y a l s o s t a t e d 

t h e r e was no i n d i c a t i o n o f b r a i n damage r e s u l t i n g f r o m 

M c W h o r t e r ' s a l l e g e d a l c o h o l a b u s e , d r u g u s e , o r i n g e s t i n g o r 

" h u f f i n g " f r e o n o r g a s o l i n e . 7 B o t h t e s t i f i e d t h a t M c W h o r t e r 

i n d i c a t e d t h a t he n e v e r s u f f e r e d b r a i n damage o r any b r a i n 

i n j u r y t h a t w o u l d r e s u l t i n m e n t a l i m p a i r m e n t . M i t c h e l l 

s t a t e d t h a t he d i d n o t b e l i e v e t h a t a l c o h o l i s m o r d r u g abuse 

b y M c W h o r t e r o r h i s f a m i l y members w o u l d have b e e n h e l p f u l i n 

m i t i g a t i o n b e c a u s e t h e r e were no r e s u l t i n g c o n s e q u e n c e s f r o m 

any u s e o r a b u s e . (R. 205.) 

M i t c h e l l a nd B e r r y s t a t e d t h a t t h e y o b t a i n e d h o s p i t a l 

r e c o r d s f r o m an i n c i d e n t i n w h i c h M c W h o r t e r h a d a t t e m p t e d 

s u i c i d e . M i t c h e l l t e s t i f i e d t h a t , a l t h o u g h t h e y were aware 

t h a t t h e D e p a r t m e n t o f Human R e s o u r c e s ("DHR") h a d once 

i n v e s t i g a t e d an a l l e g a t i o n o f p h y s i c a l abuse i n v o l v i n g 

7 " H u f f i n g " i s i n h a l i n g v o l a t i l e s u b s t a n c e s f o r t h e i r 
i n t o x i c a t i n g e f f e c t . 
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M c W h o r t e r , t h e y d i d n o t r e q u e s t t h o s e r e c o r d s b e c a u s e t h e y h a d 

d i s c u s s e d t h e a l l e g a t i o n w i t h M c W h o r t e r ' s m o t h e r and a u n t , 

b o t h o f whom d i s c r e d i t e d i t . A d d i t i o n a l l y , M i t c h e l l s t a t e d 

t h a t t h e y h a d d o c u m e n t a t i o n o f M c W h o r t e r ' s IQ s c o r e s , w h i c h 

i n d i c a t e d he h a d an IQ o f 88 a t t h e t i m e o f t e s t i n g . 

A c c o r d i n g t o M c W h o r t e r ' s t r i a l a t t o r n e y s ' t e s t i m o n y , t h e y 

d e c i d e d t h a t b e c a u s e M c W h o r t e r was a c l e a n - c u t , handsome young 

man, t h e y w o u l d p r e s e n t a "good boy, wrong c r o w d " s t r a t e g y t o 

show d u r i n g t h e p e n a l t y p h a s e t h a t M c W h o r t e r d i d n o t d e s e r v e 

t h e d e a t h p e n a l t y . M i t c h e l l t e s t i f i e d t h a t t h e y p r e s e n t e d t h e 

t e s t i m o n y o f f o u r w i t n e s s e s d u r i n g t h e p e n a l t y p h a s e : R o w l a n d 

( M c W h o r t e r ' s m o t h e r ) , G a r r i s o n ( M c W h o r t e r ' s a u n t ) , R e i d ( t h e 

owner o f a r e s t a u r a n t where M c W h o r t e r h a d b e e n e m p l o y e d ) , and 

S a l e e (a c a s h i e r a t a g r o c e r y s t o r e where M c W h o r t e r h a d b e e n 

e m p l o y e d ) . C o u n s e l s e l e c t e d R o w l a n d and G a r r i s o n b e c a u s e t h e y 

knew Mc W h o r t e r w e l l and, c o u n s e l s a i d , t h e i r p a i n o v e r 

M c W h o r t e r ' s t r i a l was " o b v i o u s . " C o u n s e l h o p e d t h e i r 

t e s t i m o n y w o u l d e v o k e sympathy f r o m t h e j u r y . B o t h t e s t i f i e d 

t h a t M c W h o r t e r was a "good k i d " who h a d f a l l e n i n w i t h t h e 

wrong c r o w d , p a r t i c u l a r l y t h e c o d e f e n d a n t s , who h a d a l r e a d y 

p l e a d e d g u i l t y . M i t c h e l l s t a t e d t h a t R e i d and S a l e e were 
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s e l e c t e d t o t e s t i f y b e c a u s e t h e y knew Mc W h o r t e r t o be a g o o d 

w o r k e r . M i t c h e l l i n d i c a t e d t h a t S a l e e was a l s o c h o s e n b e c a u s e 

she was d e s c r i b e d as " v e r y l i k a b l e . " 

A t t h e p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g , McWhorter a l s o 

p r e s e n t e d t h e t e s t i m o n y o f s e v e r a l l a y w i t n e s s t o t e s t i f y 

a b o u t h i s b a c k g r o u n d and c h i l d h o o d , i n c l u d i n g G a r r i s o n , 

M c W h o r t e r ' s a u n t ; T i f f a n y L ong, M c W h o r t e r ' s h i g h - s c h o o l 

g i r l f r i e n d ; D a v i d R o w l a n d , M c W h o r t e r ' s s t e p f a t h e r ; L a r r y 

E v a n s , M c W h o r t e r ' s u n c l e ; M i c h a e l E v a n s , M c W h o r t e r ' s c o u s i n ; 

F r a n k B a k e r , M c W h o r t e r ' s m i d d l e - s c h o o l b a s k e t b a l l c o a c h ; 

K e n n e t h B u r n s , M c W h o r t e r ' s m i d d l e - s c h o o l s c i e n c e t e a c h e r ; and 

Amy B a t t l e and Abraham B a r n e s , M c W h o r t e r ' s h i g h - s c h o o l 

f r i e n d s . G a r r i s o n d e s c r i b e d M c W h o r t e r ' s d e v e l o p m e n t and 

c h i l d h o o d and e x p l a i n e d t h a t McWhorter was s h u f f l e d b e tween 

h e r house and C a r o l y n and D a v i d R o wland's house a r o u n d t h e age 

o f 8 and a g a i n a t t h e age o f 16. She e x p l a i n e d t h a t Tommy 

McW h o r t e r , h e r b r o t h e r , and M c W h o r t e r ' s b i o l o g i c a l f a t h e r , 

abandoned McWhorter a t an e a r l y age, n e v e r r e a l l y a c k n o w l e d g e d 

h i s s o n , and was a c r i m i n a l and an a l c o h o l i c . M i c h a e l Evans 
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and L a r r y Evans i n d i c a t e d t h a t M cWhorter was e x p o s e d t o 

v i o l e n c e d u r i n g h i s a d o l e s c e n t y e a r s when he s p e n t t i m e d u r i n g 

t h e weekends a t h i s m a t e r n a l g r a n d p a r e n t s ' h o u s e . They 

e x p l a i n e d t h a t many members o f M c W h o r t e r ' s m o t h e r ' s f a m i l y 

were a l c o h o l i c s and a d d i c t s . They s t a t e d t h a t M c W h o r t e r ' s 

m a t e r n a l g r a n d f a t h e r , a known a l c o h o l i c , c o m m i t t e d a h o m i c i d e 

and r e g u l a r l y p h y s i c a l l y a b u s e d h i s w i f e and c h i l d r e n . They 

a l s o t e s t i f i e d t h a t t h e y , a l o n g w i t h M c W h o r t e r , s n i f f e d 

g a s o l i n e and f r e o n on o c c a s i o n f r o m t h e t i m e McWhorter was 8 

y e a r s o l d u n t i l he r e a c h e d t h e age o f 14. 

D a v i d R o w l a n d a l s o t e s t i f i e d t h a t he c a u g h t McWhorter 

i n g e s t i n g g a s o l i n e one t i m e when McWhorter was a b o u t 14 y e a r s 

o l d . He s t a t e d t h a t M cWhorter became " u n r u l y " when he was 

a r o u n d 10 y e a r s o l d . (R. 363.) D a v i d R o w l a n d t e s t i f i e d t h a t , 

when McWhorter was a r o u n d 16, he s t o l e R o w land's t r u c k on one 

o c c a s i o n . He s t a t e d t h a t M c W h o r t e r ' s mother and he d i d n o t 

l i k e M cWhorter s p e n d i n g t i m e w i t h M a r c u s C a r t e r , D a n i e l M i n o r , 

and Lee W i l l i a m s , who were M c W h o r t e r ' s c o d e f e n d a n t s , d u r i n g 

h i s s e n i o r y e a r o f h i g h s c h o o l j u s t b e f o r e t h e c o m m i s s i o n o f 
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t h e c r i m e . 

Abraham B a r n e s , T i f f a n y L ong, and Amy B a t t l e t e s t i f i e d 

t h a t M c W h o r t e r ' s e m o t i o n a l s t a t e d e c l i n e d s h o r t l y b e f o r e t h e 

c r i m e was c o m m i t t e d . B a t t l e t e s t i f i e d t h a t M cWhorter was a 

k i n d and l o y a l f r i e n d . B a r n e s t e s t i f i e d t h a t M cWhorter and he 

u s e d d r u g s o f a l l t y p e s b e g i n n i n g a t a r o u n d t h e age o f 16. 

B a r n e s s t a t e d t h a t M cWhorter and he o f t e n p l a y e d " r o u l e t t e " 

w i t h t h e i r p i s t o l s w h i l e t h e y were d r i n k i n g . 8 Long t e s t i f i e d 

t h a t she d a t e d McWhorter f o r s e v e r a l months b e f o r e he was 

a r r e s t e d i n F e b r u a r y 1993. She s t a t e d t h a t e v e r y t i m e t h e y 

were t o g e t h e r t h e y consumed a l c o h o l i c b e v e r a g e s . Long 

t e s t i f i e d t h a t she b r o k e up w i t h M c W horter s h o r t l y b e f o r e t h e 

c r i m e . She s t a t e d t h a t M cWhorter was e x t r e m e l y d i s t r a u g h t 

o v e r t h e i r b r e a k up and t r i e d t o r e c o n c i l e w i t h h e r s e v e r a l 

t i m e s i n t h e weeks b e f o r e t h e c r i m e . Long t e s t i f i e d t h a t 

M c Whorter had l e a r n e d i n t h e f a l l o f 1992 t h a t h i s b i o l o g i c a l 

f a t h e r had t e r m i n a l c a n c e r . M c W h o r t e r ' s m i d d l e - s c h o o l 

8 B a r n e s e x p l a i n e d t h a t " r o u l e t t e " was where t h e y w o u l d p u t 
a b u l l e t i n t h e chamber o f a gun, s p i n i t , p u t t h e gun t o 
t h e i r h e ads and p u l l t h e t r i g g e r . (R. 510.) 

18 



CR-09-1129 

t e a c h e r s t e s t i f i e d t h a t he was a good k i d and an a v e r a g e 

s t u d e n t who w o r k e d h a r d . 

Dr. R a l p h T a r t e r , a c l i n i c a l p s y c h o l o g i s t and J a n e t 

V o g e l s a n g , a c l i n i c a l s o c i a l w o r k e r , t e s t i f i e d a b o u t how t h e y 

c o u l d have s e r v e d as e x p e r t w i t n e s s e s t o e x p l a i n t o t h e j u r y 

t h e s i g n i f i c a n c e o f M c W h o r t e r ' s f a m i l y and m e d i c a l h i s t o r y on 

h i s b e h a v i o r . V o g e l s a n g t e s t i f i e d t h a t she has s e r v e d as a 

m i t i g a t i o n s p e c i a l i s t i n numerous c a p i t a l c a s e s . Dr. T a r t e r 

t e s t i f i e d t h a t he b e l i e v e d McWhorter was a f f e c t e d by h i s 

d y s f u n c t i o n a l f a m i l y and h i s t o r y o f s u b s t a n c e a b u s e . The 

S t a t e p r e s e n t e d t h e t e s t i m o n y o f Dr. D o u g l a s R o b b i n s , a 

c l i n i c a l n e u r o p s y c h o l o g i s t , who e x a m i n e d McWhorter and 

p r e p a r e d a r e p o r t . 

S t a n d a r d o f R e v i e w 

McWhorter i n i t i a t e d t h i s p o s t c o n v i c t i o n p r o c e e d i n g . 

A c c o r d i n g t o R u l e 32.3, A l a . R. C r i m . P., McWhorter has t h e 

s o l e b u r d e n o f p l e a d i n g and p r o o f "by a p r e p o n d e r a n c e o f t h e  

e v i d e n c e . " R u l e 32.3, A l a . R. C r i m . P. ( e m p h a s i s a d d e d ) . 

" P r e p o n d e r a n c e o f t h e e v i d e n c e " i s d e f i n e d as 
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" [ t ] h e g r e a t e r w e i g h t o f t h e e v i d e n c e , n o t 
n e c e s s a r i l y e s t a b l i s h e d by t h e g r e a t e r number o f 
w i t n e s s e s t e s t i f y i n g t o a f a c t b u t by e v i d e n c e t h a t 
has t h e most c o n v i n c i n g f o r c e ; s u p e r i o r e v i d e n t i a r y 
w e i g h t t h a t , t h o u g h n o t s u f f i c i e n t t o f r e e t h e m i nd 
w h o l l y f r o m a l l r e a s o n a b l e d o u b t , i s s t i l l 
s u f f i c i e n t t o i n c l i n e a f a i r and i m p a r t i a l mind t o 
one s i d e o f t h e i s s u e r a t h e r t h a n t h e o t h e r . " 

B l a c k ' s Law D i c t i o n a r y 1220 ( 8 t h ed. 2 0 0 4 ) . I t i s i m p o r t a n t , 

h owever, t o d i s t i n g u i s h b e t ween M c W h o r t e r ' s b u r d e n o f p l e a d i n g 

and h i s b u r d e n o f p r o v i n g . 

" [ A ] t t h e p l e a d i n g s t a g e o f R u l e 32 p r o c e e d i n g s , a 
R u l e 32 p e t i t i o n e r does n o t have t h e b u r d e n o f 
p r o v i n g h i s c l a i m s by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e . R a t h e r , a t t h e p l e a d i n g s t a g e , a 
p e t i t i o n e r must p r o v i d e o n l y 'a c l e a r and s p e c i f i c 
s t a t e m e n t o f t h e g r o u n d s upon w h i c h r e l i e f i s 
s o u g h t . ' R u l e 3 2 . 6 ( b ) , A l a . R. C r i m . P." 

F o r d v. S t a t e , 831 So. 2d 641, 644 ( A l a . C r i m . App. 2 0 0 1 ) . 

The b u r d e n o f p l e a d i n g , h o w e v er, i s a h e a v y one. Hyde 

v. S t a t e , 950 So. 2d 344, 356 ( A l a . C r i m . App. 2 0 0 6 ) . R u l e 

3 2 . 6 ( b ) , A l a . R. C r i m . P., s t a t e s t h a t " [ a ] b a r e a l l e g a t i o n 

t h a t a c o n s t i t u t i o n a l r i g h t has been v i o l a t e d and mere 

c o n c l u s i o n s o f l a w s h a l l n o t be s u f f i c i e n t t o w a r r a n t any 

f u r t h e r p r o c e e d i n g s . " I n Boyd v. S t a t e , 913 So. 2d 1113 ( A l a . 

C r i m . App. 2 0 0 3 ) , we e x p l a i n e d : 

" ' R u l e 32.6(b) r e q u i r e s t h a t t h e p e t i t i o n i t s e l f 
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d i s c l o s e t h e f a c t s r e l i e d upon i n s e e k i n g r e l i e f . ' 
B oyd v. S t a t e , 746 So. 2d 364, 406 ( A l a . C r i m . App. 
1 9 9 9 ) . I n o t h e r w o r d s , i t i s n o t t h e p l e a d i n g o f a 
c o n c l u s i o n ' w h i c h , i f t r u e , e n t i t l e [ s ] t h e 
p e t i t i o n e r t o r e l i e f . ' L a n c a s t e r v. S t a t e , 638 So. 
2d 1370 , 1373 ( A l a . C r i m . App. 1 9 9 3 ) . I t i s t h e 
a l l e g a t i o n o f f a c t s i n p l e a d i n g w h i c h , i f t r u e , 
e n t i t l e a p e t i t i o n e r t o r e l i e f . A f t e r f a c t s a r e 
p l e a d e d , w h i c h , i f t r u e , e n t i t l e t h e p e t i t i o n e r t o 
r e l i e f , t h e p e t i t i o n e r i s t h e n e n t i t l e d t o an 
o p p o r t u n i t y , as p r o v i d e d i n R u l e 32.9, A l a . R. C r i m . 
P., t o p r e s e n t e v i d e n c e p r o v i n g t h o s e a l l e g e d  
f a c t s . " 

913 So. 2d a t 1125. T h i s C o u r t has f u r t h e r e x p l a i n e d : 

" C o n c l u s i o n s u n s u p p o r t e d b y s p e c i f i c f a c t s w i l l n o t 
s a t i s f y t h e r e q u i r e m e n t s o f R u l e 32.3 and R u l e 
3 2 . 6 ( b ) . The f u l l f a c t u a l b a s i s f o r t h e c l a i m must 
be i n c l u d e d i n t h e p e t i t i o n i t s e l f . I f , a s s u m i n g 
e v e r y f a c t u a l a l l e g a t i o n i n a R u l e 32 p e t i t i o n t o be 
t r u e , a c o u r t c a n n o t d e t e r m i n e w h e t h e r t h e 
p e t i t i o n e r i s e n t i t l e d t o r e l i e f , t h e p e t i t i o n e r has 
n o t s a t i s f i e d t h e b u r d e n o f p l e a d i n g u n d e r R u l e 32.3 
and R u l e 3 2 . 6 ( b ) . See B r a c k n e l l v. S t a t e , 883 So. 
2d 724 ( A l a . C r i m . App. 2 0 0 3 ) . " 

Hyde, 950 So. 2d a t 356. "The p l e a d i n g r e q u i r e m e n t s o f R u l e 

32 a p p l y e q u a l l y t o c a p i t a l c a s e s i n w h i c h t h e d e a t h p e n a l t y 

has been i m p o s e d . " T a y l o r v. S t a t e , [Ms. CR-05-0066, O c t o b e r 

1, 2010] So. 3d , ( A l a . C r i m . App. 2010) . 

I f a p o s t c o n v i c t i o n p e t i t i o n e r has n o t met h i s b u r d e n o f 

p l e a d i n g f a c t s t h a t , i f t r u e , e n t i t l e h i m t o r e l i e f , t h e n R u l e 

3 2 . 7 ( d ) , A l a . R. C r i m . P., p r o v i d e s f o r t h e summary 

d i s p o s i t i o n o f a p o s t c o n v i c t i o n c l a i m : 
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" I f t h e c o u r t d e t e r m i n e s t h a t t h e p e t i t i o n i s 
n o t s u f f i c i e n t l y s p e c i f i c , o r i s p r e c l u d e d , o r f a i l s 
t o s t a t e a c l a i m , o r t h a t no m a t e r i a l i s s u e o f f a c t 
o r l a w e x i s t s w h i c h w o u l d e n t i t l e t h e p e t i t i o n e r t o 
r e l i e f u n d e r t h i s r u l e and t h a t no p u r p o s e w o u l d be 
s e r v e d b y any f u r t h e r p r o c e e d i n g s , t h e c o u r t may 
e i t h e r d i s m i s s t h e p e t i t i o n o r g r a n t l e a v e t o f i l e 
an amended p e t i t i o n . L e a v e t o amend s h a l l be f r e e l y 
g r a n t e d . O t h e r w i s e , t h e c o u r t s h a l l d i r e c t t h a t t h e 
p r o c e e d i n g s c o n t i n u e and s e t a d a t e f o r h e a r i n g . " 

R e g a r d i n g summary d i s m i s s a l , t h i s C o u r t has s t a t e d : 

"[A] c i r c u i t c o u r t may, i n some c i r c u m s t a n c e s , 
s u m m a r i l y d i s m i s s a p o s t c o n v i c t i o n p e t i t i o n 
b a s e d on t h e m e r i t s o f t h e c l a i m s r a i s e d 
t h e r e i n . R u l e 3 2 . 7 ( d ) , A l a . R. C r i m . P., 
p r o v i d e s : 

" ' I f t h e c o u r t d e t e r m i n e s 
t h a t t h e p e t i t i o n i s n o t 
s u f f i c i e n t l y s p e c i f i c , o r i s 
p r e c l u d e d , o r f a i l s t o s t a t e a 
c l a i m , o r t h a t no m a t e r i a l i s s u e 
o f f a c t o r l a w e x i s t s w h i c h w o u l d 
e n t i t l e t h e p e t i t i o n e r t o r e l i e f 
u n d e r t h i s r u l e and t h a t no 
p u r p o s e w o u l d be s e r v e d b y any 
f u r t h e r p r o c e e d i n g s , t h e c o u r t 
may e i t h e r d i s m i s s t h e p e t i t i o n 
o r g r a n t l e a v e t o f i l e an amended 
p e t i t i o n . L e a v e t o amend s h a l l 
be f r e e l y g r a n t e d . O t h e r w i s e , 
t h e c o u r t s h a l l d i r e c t t h a t t h e 
p r o c e e d i n g s c o n t i n u e and s e t a 
d a t e f o r h e a r i n g . ' 

"'"Where a s i m p l e r e a d i n g o f t h e p e t i t i o n f o r 
p o s t - c o n v i c t i o n r e l i e f shows t h a t , a s s u m i n g e v e r y 
a l l e g a t i o n o f t h e p e t i t i o n t o be t r u e , i t i s 
o b v i o u s l y w i t h o u t m e r i t o r i s p r e c l u d e d , t h e c i r c u i t 
c o u r t [may] s u m m a r i l y d i s m i s s t h a t p e t i t i o n . ' " 
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B i s h o p v. S t a t e , 608 So. 2d 345, 347-48 ( A l a . 1992) 
( e m p h a s i s added) ( q u o t i n g B i s h o p v. S t a t e , 592 So. 
2d 664, 667 ( A l a . C r i m . App. 1991) (Bowen, J . , 
d i s s e n t i n g ) ) . See a l s o Hodges v. S t a t e , [Ms. 
CR-04-1226, M a r c h 23, 2007] So. 3d , 
( A l a . C r i m . App. 2007) (a p o s t c o n v i c t i o n c l a i m i s 
'due t o be s u m m a r i l y d i s m i s s e d [when] i t i s 
m e r i t l e s s on i t s f a c e ' ) . " 

B r y a n t v. S t a t e , [Ms. CR-08-0405, F e b r u a r y 4, 2011] So. 3d 

, ( A l a . C r i m . App. 2 0 1 1 ) . See a l s o Moore v. S t a t e , 

502 So. 2d 819, 820 ( A l a . 1 9 8 6 ) . " ' I n a d d i t i o n , " [ t ] h e 

p r o c e d u r a l b a r s o f R u l e 3 2 [ . 2 , A l a . R. C r i m . P.] a p p l y w i t h 

e q u a l f o r c e t o a l l c a s e s , i n c l u d i n g t h o s e i n w h i c h t h e d e a t h 

p e n a l t y has been i m p o s e d . " ' " B u r g e s s v. S t a t e , 962 So. 2d 

272, 277 ( A l a . C r i m . App. 2005) ( q u o t i n g B r o w n l e e v. S t a t e , 

666 So. 2d 91, 93 ( A l a . C r i m . App. 1 9 9 5 ) , q u o t i n g i n t u r n 

S t a t e v. T a r v e r , 629 So. 2d 14, 19 ( A l a . C r i m . App. 1 9 9 3 ) ) . 

"Once a p e t i t i o n e r , [however,] has met h i s b u r d e n o f 

p l e a d i n g so as t o a v o i d summary d i s p o s i t i o n p u r s u a n t t o R u l e 

3 2 . 7 ( d ) , A l a . R. C r i m . P., he i s t h e n e n t i t l e d t o an 

o p p o r t u n i t y t o p r e s e n t e v i d e n c e i n o r d e r t o s a t i s f y h i s b u r d e n 

o f p r o o f " p u r s u a n t t o R u l e 32.9, A l a . R. C r i m . P. F o r d , 831 

So. 2d a t 644. F u r t h e r m o r e , t h i s C o u r t , i n r e g a r d t o f i n d i n g s 

made by t h e c i r c u i t c o u r t a t an e v i d e n t i a r y h e a r i n g i n 
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p o s t c o n v i c t i o n p r o c e e d i n g s , has e x p l a i n e d : 

"'The r e s o l u t i o n o f ... f a c t u a l i s s u e [ s ] 
r e q u i r e d t h e t r i a l j u d g e t o w e i g h t h e 
c r e d i b i l i t y o f t h e w i t n e s s e s . H i s 
d e t e r m i n a t i o n i s e n t i t l e d t o g r e a t w e i g h t 
on a p p e a l . . . . "When t h e r e i s c o n f l i c t i n g 
t e s t i m o n y as t o a f a c t u a l m a t t e r ... , t h e 
q u e s t i o n o f t h e c r e d i b i l i t y o f t h e 
w i t n e s s e s i s w i t h i n t h e sound d i s c r e t i o n o f 
t h e t r i e r o f f a c t . H i s f a c t u a l 
d e t e r m i n a t i o n s a r e e n t i t l e d t o g r e a t w e i g h t 
and w i l l n o t be d i s t u r b e d u n l e s s c l e a r l y 
c o n t r a r y t o t h e e v i d e n c e . " ' " 

" C a l h o u n v. S t a t e , 4 60 So. 2d 268, 2 69-70 ( A l a . 
C r i m . App. 1984) ( q u o t i n g S t a t e v. K l a r , 400 So. 2d 
610, 613 ( L a . 1 9 8 1 ) ) . " 

B r o o k s v. S t a t e , 92 9 So. 2d 4 91 , 495-96 ( A l a . C r i m . App. 

2 0 0 5 ) . 

"'When r e v i e w i n g a c i r c u i t c o u r t ' s d e n i a l o f a R u l e 32 

p e t i t i o n , t h i s C o u r t a p p l i e s an a b u s e - o f - d i s c r e t i o n 

s t a n d a r d . ' " S h o u l d i s v. S t a t e , 38 So. 3d 753, 761 ( A l a . C r i m . 

App. 2008) ( q u o t i n g Whitman v. S t a t e , 903 So. 2d 152, 154 

( A l a . C r i m . App. 2 0 0 4 ) , c i t i n g i n t u r n McGahee v. S t a t e , 885 

So. 2d 191 ( A l a . C r i m . App. 2 0 0 3 ) ) . "[W]hen t h e f a c t s a r e 

u n d i s p u t e d and an a p p e l l a t e c o u r t i s p r e s e n t e d w i t h p u r e 

q u e s t i o n s o f l a w , [however,] t h a t c o u r t ' s r e v i e w i n a R u l e 32 
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p r o c e e d i n g i s de novo." Ex p a r t e W h i t e , 792 So. 2d 1097, 1098 

( A l a . 2001) ( c i t i n g S t a t e v. H i l l , 690 So. 2d 1201, 1203 ( A l a . 

1 9 9 6 ) ) . " M o r e o v e r , 'when r e v i e w i n g a c i r c u i t c o u r t ' s r u l i n g s 

made i n a p o s t c o n v i c t i o n p e t i t i o n , we may a f f i r m a r u l i n g i f 

i t i s c o r r e c t f o r any r e a s o n . ' " Lee v. S t a t e , 44 So. 3d 1145, 

1149 ( A l a . C r i m . App. 2009) ( q u o t i n g Bush v. S t a t e , [Ms. CR-

03-1902 , May 2 9, 200 9] So. 3d , ( A l a . C r i m . App. 

2 0 0 9 ) ) . L a s t l y , i n a d e a t h - p e n a l t y c a s e , " [ o ] n d i r e c t a p p e a l 

we r e v i e w e d t h e r e c o r d f o r p l a i n e r r o r ; however, t h e 

p l a i n - e r r o r s t a n d a r d o f r e v i e w does n o t a p p l y t o a R u l e 32 

p r o c e e d i n g a t t a c k i n g a d e a t h s e n t e n c e . " F e r g u s o n v. S t a t e , 13 

So. 3d 418, 424 ( A l a . C r i m . App. 2 0 0 8 ) . 

G u i d e d by t h e s e p r i n c i p l e s , we r e v i e w M c W h o r t e r ' s c l a i m s 

i n t u r n . 

I . 

M c W h orter a r g u e s h i s r i g h t s t o a f a i r t r i a l by an 

i m p a r t i a l j u r y , t o t h e f r e e e x e r c i s e o f p e r e m p t o r y c h a l l e n g e s , 

and t o due p r o c e s s were v i o l a t e d by t h e a l l e g e d m i s c o n d u c t o f 

J u r o r L.B. He c l a i m s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 
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and d i s m i s s i n g h i s j u r o r - m i s c o n d u c t c l a i m s . ( C l a i m s V(A) and 

V(B) i n M c W h o r t e r ' s amended R u l e 32 p e t i t i o n . ) As t o C l a i m 

V ( A ) , M cWhorter a s s e r t s t h a t he p r o v e d a t t h e p o s t c o n v i c t i o n 

e v i d e n t i a r y h e a r i n g t h a t J u r o r L.B. f a i l e d t o d i s c l o s e 

m a t e r i a l i n f o r m a t i o n a b o u t h e r s e l f d u r i n g j u r y s e l e c t i o n and 

t h a t h e r f a i l u r e t o so d i s c l o s e p r e j u d i c e d him. ( M c W h o r t e r ' s 

b r i e f , p. 25.) R e g a r d i n g C l a i m V ( B ) , he a l l e g e s t h a t i t was 

s u f f i c i e n t l y p l e a d e d and m e r i t o r i o u s on i t s f a c e and t h u s 

e n t i t l e d h i m t o a p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g . 

( M c W h o r t e r ' s b r i e f , p. 38.) 

T h i s C o u r t has a r t i c u l a t e d t h e f o l l o w i n g i n r e v i e w i n g 

j u r o r - m i s c o n d u c t c l a i m s : 

" ' I n [Ex p a r t e ] Dobyne, [805 So. 2d 
763 ( A l a . 2 0 0 1 ) , ] t h i s C o u r t e x p l a i n e d t h e 
s t a n d a r d f o r g r a n t i n g a new t r i a l b a s e d on 
a j u r o r ' s f a i l u r e t o answer q u e s t i o n s on 
v o i r d i r e t r u t h f u l l y : 

"'"The p r o p e r s t a n d a r d f o r 
d e t e r m i n i n g w h e t h e r j u r o r 
m i s c o n d u c t w a r r a n t s a new t r i a l , 
as s e t o u t by t h i s C o u r t ' s 
p r e c e d e n t , i s w h e t h e r t h e 
m i s c o n d u c t m i g h t have p r e j u d i c e d , 
n o t w h e t h e r i t a c t u a l l y d i d 
p r e j u d i c e , t h e d e f e n d a n t . See Ex  
p a r t e S t e w a r t , 659 So. 2d 122 
( A l a . 1 9 9 3 ) . . . . T h e 
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' m i g h t - h a v e - b e e n - p r e j u d i c e d ' 
s t a n d a r d , o f c o u r s e , c a s t s a 
' l i g h t e r ' b u r d e n on t h e d e f e n d a n t 
t h a n t h e a c t u a l - p r e j u d i c e 
s t a n d a r d . See T o m l i n v. S t a t e , 
s u p r a , 695 So. 2d [157] 170 
[ ( A l a . C r i m . App. 1 9 9 6 ) ] . . . . 

" ' " I t i s t r u e t h a t t h e 
p a r t i e s i n a c a s e a r e e n t i t l e d t o 
t r u e and h o n e s t a n s w e r s t o t h e i r 
q u e s t i o n s on v o i r d i r e , so t h a t 
t h e y may e x e r c i s e t h e i r 
p e r e m p t o r y s t r i k e s w i s e l y 
However, n o t e v e r y f a i l u r e t o 
r e s p o n d p r o p e r l y t o q u e s t i o n s 
p r o p o u n d e d d u r i n g v o i r d i r e 
' a u t o m a t i c a l l y e n t i t l e s [ t h e 
d e f e n d a n t ] t o a new t r i a l o r 
r e v e r s a l o f t h e c a u s e on a p p e a l . ' 
Freeman v. H a l l , 286 A l a . 161, 
166, 238 So. 2d 330, 335 (1970) 

As s t a t e d p r e v i o u s l y , t h e 
p r o p e r s t a n d a r d t o a p p l y i n 
d e t e r m i n i n g w h e t h e r a p a r t y i s 
e n t i t l e d t o a new t r i a l i n t h i s 
c i r c u m s t a n c e i s 'whether t h e 
d e f e n d a n t m i g h t have b e e n 
p r e j u d i c e d by a v e n i r e m e m b e r ' s 
f a i l u r e t o make a p r o p e r 
r e s p o n s e . ' Ex p a r t e S t e w a r t , 659 
So. 2d a t 124. F u r t h e r , t h e 
d e t e r m i n a t i o n o f w h e t h e r a p a r t y 
m i g h t have b e e n p r e j u d i c e d , i . e . , 
w h e t h e r t h e r e was p r o b a b l e 
p r e j u d i c e , i s a m a t t e r w i t h i n t h e 
t r i a l c o u r t ' s d i s c r e t i o n 

" ' " ' T h e 
d e t e r m i n a t i o n o f 
w h e t h e r t h e c o m p l a i n i n g 
p a r t y was p r e j u d i c e d b y 
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a j u r o r ' s f a i l u r e t o 
a n s w e r v o i r d i r e 
q u e s t i o n s i s a m a t t e r 
w i t h i n t h e d i s c r e t i o n 
o f t h e t r i a l c o u r t and 
w i l l n o t be r e v e r s e d 
u n l e s s t h e c o u r t has 
a b u s e d i t s d i s c r e t i o n . 
Some o f t h e f a c t o r s 
t h a t t h i s C o u r t has 
a p p r o v e d f o r u s i n g t o 
d e t e r m i n e w h e t h e r t h e r e 
was p r o b a b l e p r e j u d i c e 
i n c l u d e : " t e m p o r a l 
r e m o t e n e s s o f t h e 
m a t t e r i n q u i r e d a b o u t , 
t h e a m b i g u i t y o f t h e 
q u e s t i o n p r o p o u n d e d , 
t h e p r o s p e c t i v e j u r o r ' s 
i n a d v e r t e n c e o r 
w i l l f u l n e s s i n 
f a l s i f y i n g o r f a i l i n g 
t o a n s w e r , t h e f a i l u r e 
o f t h e j u r o r t o 
r e c o l l e c t , and t h e 
m a t e r i a l i t y o f t h e 
m a t t e r i n q u i r e d 
a b o u t . " ' 

" ' " U n i o n M o r t g a g e Co. v. B a r l o w , 
595 So. 2d [1335] a t 1342-43 
[ ( A l a . 1992)] 

"'"The f o r m o f p r e j u d i c e 
t h a t w o u l d e n t i t l e a p a r t y t o 
r e l i e f f o r a j u r o r ' s 
n o n d i s c l o s u r e o r f a l s i f i c a t i o n i n 
v o i r d i r e w o u l d be i t s e f f e c t , i f 
any, t o c a u s e t h e p a r t y t o f o r g o 
c h a l l e n g i n g t h e j u r o r f o r c a u s e 
o r e x e r c i s i n g a p e r e m p t o r y 
c h a l l e n g e t o s t r i k e t h e j u r o r . 
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Ex p a r t e L e d b e t t e r , 404 So. 2d 
731 ( A l a . 1981) .... I f t h e 
p a r t y e s t a b l i s h e s t h a t t h e 
j u r o r ' s d i s c l o s u r e o f t h e t r u t h 
w o u l d have c a u s e d t h e p a r t y 
e i t h e r t o ( s u c c e s s f u l l y ) 
c h a l l e n g e t h e j u r o r f o r c a u s e o r 
t o e x e r c i s e a p e r e m p t o r y 
c h a l l e n g e t o s t r i k e t h e j u r o r , 
t h e n t h e p a r t y has made a p r i m a 
f a c i e s h o w i n g o f p r e j u d i c e . I d . 
Such p r e j u d i c e c a n be e s t a b l i s h e d 
b y t h e o b v i o u s t e n d e n c y o f t h e 
t r u e f a c t s t o b i a s t h e j u r o r , as 
i n L e d b e t t e r , s u p r a , o r b y d i r e c t 
t e s t i m o n y o f t r i a l c o u n s e l t h a t 
t h e t r u e f a c t s w o u l d have 
p r o m p t e d a c h a l l e n g e a g a i n s t t h e 
j u r o r , as i n S t a t e v. Freeman, 
605 So. 2d 1258 ( A l a . C r i m . App. 
1 9 9 2 ) . " 

"'Dobyne, 805 So. 2d a t 771-73 ( f o o t n o t e 
o m i t t e d ; e m p h a s i s a d d e d ) . ' 

" D i x o n [v. S t a t e , 55 So. 3d 1257, 1260-61 ( A l a . 
2 0 1 0 ) ] . 

" ' W h i l e we a g r e e ... t h a t a j u r o r ' s s i l e n c e 
d u r i n g v o i r d i r e c o u l d be a b a s i s f o r 
g r a n t i n g a new t r i a l , we must s t r e s s t h a t 
t h e i n i t i a l d e c i s i o n on t h i s i s s u e i s 
w i t h i n t h e t r i a l c o u r t ' s s o u n d d i s c r e t i o n . 
Hayes v. B o y k i n , 271 A l a . 588, 126 So. 2d 
91 ( 1 9 6 0 ) . F u r t h e r , t h e t r i a l c o u r t ' s 
d e c i s i o n on t h i s m a t t e r w i l l n o t be 
d i s t u r b e d on a p p e a l u n l e s s t h e a p p e l l a n t 
e s t a b l i s h e s t h a t t h e d e c i s i o n was 
a r b i t r a r i l y e n t e r e d i n t o o r was c l e a r l y 
e r r o n e o u s . I d . ' 

" C a r t e r v. H e n d e r s o n , 598 So. 2d 1350, 1354 ( A l a . 
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1 9 9 2 ) . ' [ N ] o t e v e r y f a i l u r e o f a v e n i r e m a n t o 
r e s p o n d c o r r e c t l y t o a v o i r d i r e q u e s t i o n w i l l 
e n t i t l e t h e l o s i n g p a r t y t o a new t r i a l . ' W a l l a c e  
v. C a m p b e l l , 475 So. 2d 521, 522 ( A l a . 1 9 8 5 ) . 

" ' I t i s n o t "any f a i l u r e o f any 
p r o s p e c t i v e j u r o r t o r e s p o n d p r o p e r l y t o 
any q u e s t i o n r e g a r d l e s s o f t h e e x c u s e o r  
c i r c u m s t a n c e s [ t h a t ] a u t o m a t i c a l l y e n t i t l e s 
a p a r t y t o new t r i a l o r r e v e r s a l o f t h e 
c a u s e on a p p e a l . " Freeman v. H a l l , 286 
A l a . 161, 166, 238 So. 2d 330 (1970) 
( e m p h a s i s i n o r i g i n a l ) . ' 

" W a s h i n g t o n v. S t a t e , 539 So. 2d 1089, 1095 ( A l a . 
C r i m . App. 1 9 8 8 ) . ' [ T ] h e f a c t s i n e a c h c a s e must be 
c o n s i d e r e d i n d i v i d u a l l y and much w i l l r e m a i n i n t h e 
d i s c r e t i o n o f t h e t r i a l j u d g e . ' P a r i s h v. S t a t e , 
480 So. 2d 29, 32 ( A l a . C r i m . App. 1 9 8 5 ) . " 

A l b a r r a n v. S t a t e , [Ms. CR-07-2147, J u l y 29, 2011] So. 3d 

, ( A l a . C r i m . App. 2 0 1 1 ) . 

I n l i g h t o f t h e f o r e g o i n g , we a d d r e s s M c W h o r t e r ' s 

a l l e g a t i o n s o f j u r o r m i s c o n d u c t s e p a r a t e l y . 

A. 

McWhorter f i r s t a r g u e s t h a t t h e c i r c u i t c o u r t a b u s e d i t s 

d i s c r e t i o n i n d e n y i n g h i s c l a i m t h a t J u r o r L.B. c o m m i t t e d 

j u r o r m i s c o n d u c t b e c a u s e she d i d n o t d i s c l o s e t h e s t o r y o f h e r 

f a t h e r ' s d e a t h when d e f e n s e c o u n s e l a s k e d t h e members o f t h e 

v e n i r e on a j u r o r q u e s t i o n n a i r e and d u r i n g v o i r d i r e i f anyone 
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had a f a m i l y member who had been t h e v i c t i m o f a c r i m e . He 

c l a i m s t h a t t h e m i s c o n d u c t d e n i e d him t h e a b i l i t y t o use h i s 

p e r e m p t o r y s t r i k e s e f f e c t i v e l y and t o make any c h a l l e n g e s f o r 

c a u s e . The S t a t e r e s p o n d s t h a t M cWhorter f a i l e d t o e s t a b l i s h 

t h a t J u r o r L.B.'s f a t h e r had been t h e v i c t i m o f a c r i m e o r 

t h a t L.B. b e l i e v e d t h a t h e r f a t h e r was a v i c t i m o f a c r i m e . 

M cWhorter p l e a d e d i n h i s amended R u l e 32 p e t i t i o n t h a t 

J u r o r L.B.'s f a t h e r had been t h e v i c t i m o f a c r i m e . I n h i s 

amended p e t i t i o n , M cWhorter s p e c i f i c a l l y a l l e g e d : 

"61. D u r i n g v o i r d i r e , s e v e r a l j u r o r s f a i l e d t o 
answer a c c u r a t e l y d e f e n s e c o u n s e l ' s d i r e c t and 
unambiguous q u e s t i o n s , b o t h o r a l and w r i t t e n . T h i s 
f a i l u r e d e p r i v e d Mr. McWhorter o f t h e e f f e c t i v e use 
o f h i s r i g h t t o s t r i k e a p e t i t j u r y f r o m a p a n e l o f 
f a i r - m i n d e d , i m p a r t i a l p r o s p e c t i v e j u r o r s ; h i s r i g h t 
t o have q u e s t i o n s a n s w e r e d t r u t h f u l l y by p r o s p e c t i v e 
j u r o r s so t h a t h i s c o u n s e l c o u l d e x e r c i s e p e r e m p t o r y 
s t r i k e s and c h a l l e n g e j u r o r s f o r c a u s e ; and h i s 
r i g h t s t o due p r o c e s s , a f a i r t r i a l , and a r e l i a b l e 
s e n t e n c i n g , a l l p r o t e c t e d by t h e F i f t h , S i x t h , 
E i g h t h , and F o u r t e e n t h Amendments t o t h e U n i t e d 
S t a t e s C o n s t i t u t i o n , t h e Alabama C o n s t i t u t i o n , and 
Alabama l a w . 

"62. A d e f e n d a n t i s e n t i t l e d t o r e c e i v e 
t r u t h f u l and a c c u r a t e a n s w e r s f r o m j u r o r s d u r i n g 
v o i r d i r e , and when a j u r o r f a i l s t o r e s p o n d 
a c c u r a t e l y d u r i n g v o i r d i r e , r e v e r s i b l e e r r o r 
o c c u r s . The S i x t h Amendment g u a r a n t e e s a c r i m i n a l 
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d e f e n d a n t a f a i r t r i a l by a p a n e l o f i m p a r t i a l 
j u r o r s . I r v i n v. Dowd, 366 U.S. 717, 722 ( 1 9 6 1 ) . 
T h i s r i g h t i s v i o l a t e d and a new t r i a l i s r e q u i r e d 
when a j u r o r d e l i b e r a t e l y d e c e i v e s t h e c o u r t a b o u t 
a m a t t e r w h i c h , i f f u l l y e x p l o r e d , w o u l d c o n s t i t u t e 
a v a l i d b a s i s f o r a c h a l l e n g e f o r c a u s e a g a i n s t t h a t 
j u r o r . McDonough Power E q u i p m e n t v. Greenwood, 464 
U.S. 548, 556 ( 1 9 8 4 ) . See a l s o C l a r k v. S t a t e , 551 
So. 2d 1091 ( A l a . 1991) (where j u r o r f a i l e d t o 
d i s c l o s e t h a t he had s e r v e d on a p r e v i o u s c a s e , 
r e v e r s i b l e e r r o r o c c u r r e d ) ; Ex p a r t e L e d b e t t e r , 404 
So. 2d 731 ( A l a . 1 9 8 1 ) ; T o m l i n v. S t a t e , 695 So. 2d 
157 ( A l a . C r i m . App. 1996) (new t r i a l r e q u i r e d when 
j u r o r f a i l e d t o d i s c l o s e on v o i r d i r e t h a t he had 
been a v i c t i m o f c r i m e ) ; A b e r c r o m b i e v. S t a t e , 574 
So. 2d 879 ( A l a . C r i m , App. 1990) (where j u r o r d i d 
n o t d i s c l o s e t h a t she had an i n t e r e s t i n t h e 
c o n v i c t i o n o f t h e d e f e n d a n t , p r o b a b l e p r e j u d i c e was 
shown, and t h e c o n v i c t i o n had t o be r e v e r s e d ) ; S t a t e  
v. G i l b e r t , 568 So. 2d 876 ( A l a . C r i m . App. 1990 ) 
(where j u r o r d i d n o t d i s c l o s e t h a t she knew someone 
who had been s e x u a l l y a b u s e d , and e v i d e n c e was 
p r e s e n t e d a t a R u l e 20 h e a r i n g [ t h e p r e c u r s o r t o 
R u l e 32] t h a t t h e j u r o r d i d , i n f a c t , know someone 
who had been s e x u a l l y a b u s e d , t h e c o n v i c t i o n and 
s e n t e n c e had t o be r e v e r s e d ) . 

"63. One p a r t i c u l a r j u r o r , [ h e r e a f t e r L . B . ] , 
f a i l e d t o d i s c l o s e t h a t h e r f a t h e r was m u r d e r e d when 
she was t w e l v e . She w i t h h e l d t h i s i n f o r m a t i o n i n 
s p i t e o f d e f e n s e c o u n s e l [ ' s ] q u e s t i o n s on t h e j u r o r 
q u e s t i o n n a i r e and on i n d i v i d u a l v o i r d i r e d e s i g n e d 
s p e c i f i c a l l y t o e l i c i t s u c h i n f o r m a t i o n . Q u e s t i o n 
21 o f t h e j u r y q u e s t i o n n a i r e a s k e d , 'Have you, any 
member o f y o u r f a m i l y o r anyone you know e v e r been 
t h e v i c t i m o f a c r i m e ? ' (Supp. R. 55) ( e m p h a s i s 
added) The q u e s t i o n n a i r e went on t o a s k , ' I f y e s , 
who and what r e l a t i o n s h i p ? , ' 'What was t h e c r i m e ? , ' 
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'Was anyone a r r e s t e d i n c o n n e c t i o n w i t h t h e c r i m e ? , ' 
and 'Was anyone c o n v i c t e d o f t h e c r i m e ? ' ( I d . ) 
L.B. a n s w e r e d t h e f i r s t q u e s t i o n ' y e s , ' b u t she went 
on t o s t a t e t h a t t h e s u p p o s e d ' v i c t i m ' was h e r 
' b r o t h e r - i n - l a w , ' t h e c r i m e was ' d r u g s , ' and t h a t 
someone had been a r r e s t e d and c o n v i c t e d . ( I d . ) 
Q u e s t i o n 22 o f t h e q u e s t i o n n a i r e a s k e d , 'Have you, 
any member o f y o u r f a m i l y o r anyone you know e v e r 
been a c c u s e d o f a c r i m e ' ( I d . ) J u r o r L.B. a n s w e r e d 
t h a t h e r ' b r o t h e r - i n - l a w ' had been a c c u s e d o f 
' d r u g s ' e i g h t e e n months ago, was p r o s e c u t e d i n 
M a r s h a l l C o u n t y , and 'was on p r o b a t i o n . ' ( I d . ) 
( e m p h a s i s added) I n e s s e n c e , J u r o r L.B. gave 
i d e n t i c a l a n s w e r s t o t h e ' c r i m e v i c t i m ' q u e s t i o n and 
t h e ' a c c u s e d o f a c r i m e ' q u e s t i o n . The a d d i t i o n a l 
i n f o r m a t i o n p r o v i d e d by J u r o r L.B. i n h e r answer t o 
Q u e s t i o n 22 w o u l d l e a d a r e a s o n a b l e r e a d e r t o i n f e r 
t h a t J u r o r L.B.'s b r o t h e r - i n - l a w was n o t , i n f a c t , 
a c r i m e v i c t i m , b u t a p e r s o n who had been a c c u s e d 
o f , and p r o s e c u t e d f o r , a d r u g - r e l a t e d c r i m e . 

"64. J u r o r L.B. w r o t e i n r e s p o n s e t o Q u e s t i o n 
20 t h a t she t h o u g h t h e r f a t h e r - i n - l a w m i g h t have 
a p p e a r e d as a w i t n e s s i n t h e ' Kathy P a d g i t t [ s i c ] ' 
c a s e . ( I d . ) K a t h y P a d g e t t was t h e v i c t i m i n a 
h i g h l y p u b l i c i z e d c a p i t a l murder t r i a l t h a t o c c u r r e d 
i n M a r s h a l l C o u n t y o n l y two y e a r s b e f o r e Mr. 
M c W h o r t e r ' s t r i a l . J u r o r L.B.'s answer t o Q u e s t i o n 
20 s u g g e s t e d t h a t she knew K a t h y P a d g e t t , a f a c t 
t h a t she f a i l e d t o d i s c l o s e i n Q u e s t i o n 21. 

"65. The r e c o r d r e f l e c t s t h a t d e f e n s e c o u n s e l 
had s e r i o u s c o n c e r n s a b o u t J u r o r L.B.'s 
c o n t r a d i c t o r y and c o n f u s i n g a n s w e r s , and t h e y t r i e d 
h a r d t o c l a r i f y w h e t h e r J u r o r L.B. had any c l o s e 
c o n n e c t i o n t o a p e r s o n who had been a v i c t i m o f a 
c r i m e . D e f e n s e c o u n s e l s p e c i f i c a l l y r e q u e s t e d , and 
t h e t r i a l j u d g e g r a n t e d , i n d i v i d u a l f o l l o w - u p 
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q u e s t i o n i n g o f J u r o r L.B. (R. 414) F i r s t , d e f e n s e 
c o u n s e l a s k e d q u e s t i o n s t o c o n f i r m , and d i d c o n f i r m , 
t h a t J u r o r L.B.'s b r o t h e r - i n - l a w had been c o n v i c t e d 
o f a c r i m e (and was n o t a c r i m e v i c t i m ) , and t h a t 
t h e c o n v i c t i o n w o u l d n o t a f f e c t h e r a b i l i t y t o be a 
f a i r and i m p a r t i a l j u r o r i n t h i s c a s e . (R. 415) 
S e c o n d , d e f e n s e c o u n s e l i n q u i r e d as t o t h e e x t e n t o f 
J u r o r L.B.'s r e l a t i o n s h i p w i t h K a t h y P a d g e t t . (R. 
417) I n answer t o d e f e n s e c o u n s e l ' s q u e s t i o n , J u r o r 
L.B. s t a t e d , ' I had j u s t moved up h e r e . And I - - d i d 
n o t know h e r t h a t w e l l . I knew h e r j u s t by b e i n g i n 
t h e c h u r c h and t h a t ' s - - t h a t ' s a l l I knew a b o u t h e r . ' 
( I d . ) D e f e n s e c o u n s e l d i d n o t s t o p h i s q u e s t i o n i n g 
t h e r e , b u t went on t o c o n f i r m t h a t J u r o r L.B.'s 
c o n n e c t i o n t o K a t h y P a d g e t t was ' s t r i c t l y some 
s l i g h t k n o w l e d g e ' t h a t w o u l d n o t 'make i t d i f f i c u l t 
a t a l l ' f o r h e r t o be i m p a r t i a l i f she were c h o s e n 
as a j u r o r . (R. 417-18) 

"66. D e f e n s e c o u n s e l had no way t o o b t a i n 
t h r o u g h i n d e p e n d e n t means t h e i n f o r m a t i o n t h a t J u r o r 
L.B.'s f a t h e r was a murder v i c t i m . Had Mr. 
M c Whorter known t h i s f a c t , he w o u l d have c h a l l e n g e d 
J u r o r L.B, f o r c a u s e , as he d i d p r o s p e c t i v e j u r o r 
V.W., who was e x c u s e d f o r c a u s e b e c a u s e h i s nephew 
was k i l l e d d u r i n g an armed r o b b e r y . (R. 885, 892) 
D e f e n s e c o u n s e l a l s o c h a l l e n g e d and removed s i x 
o t h e r j u r o r s who had c o n n e c t i o n s t o v i c t i m s o f 
c r i m e . (R. 743, 744, 752, 881-82, 888-89, 894, 
906-07; Supp. R. 106, 115, 118, 184, 205, 208) 
B e c a u s e o f J u r o r L.B.'s e x p e r i e n c e as t h e d a u g h t e r 
o f a murder v i c t i m , Mr. M cWhorter was e n t i t l e d t o 
s t r i k e h e r f o r c a u s e . And i f she were n o t e x c u s e d 
f o r c a u s e , Mr. M cWhorter w o u l d have u s e d a 
p e r e m p t o r y s t r i k e t o remove h e r , had he been 
a c c u r a t e l y a d v i s e d o f h e r h i s t o r y . 

"67. J u r o r L.B.'s f a i l u r e t o d i s c l o s e t h a t h e r 
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f a t h e r was m u r d e r e d d e n i e d Mr. McWhorter h i s r i g h t 
t o f r e e e x e r c i s e o f h i s p e r e m p t o r y c h a l l e n g e s . I n 
a d d i t i o n , J u r o r L.B.'s p r e s e n c e on t h e j u r y d e p r i v e d 
Mr. M cWhorter o f h i s r i g h t s t o due p r o c e s s , a d e q u a t e 
v o i r d i r e , and a f a i r and i m p a r t i a l j u r y u n d e r t h e 
F i f t h , S i x t h , E i g h t h , and F o u r t e e n t h Amendments t o 
t h e U n i t e d S t a t e s C o n s t i t u t i o n , t h e Alabama 
C o n s t i t u t i o n , and Alabama l a w . " 

(C. 494-97.) 

The c i r c u i t c o u r t c o n d u c t e d a p o s t c o n v i c t i o n e v i d e n t i a r y 

h e a r i n g and a l l o w e d M cWhorter t o p r e s e n t e v i d e n c e o f t h i s 

c l a i m . J u r o r L.B. t e s t i f i e d t h a t she d i d n o t s h a r e t h e 

d e t a i l s o f h e r f a t h e r ' s d e a t h on t h e j u r o r q u e s t i o n n a i r e o r 

d u r i n g v o i r d i r e e x a m i n a t i o n b e c a u s e she d i d n o t r e a l l y know 

how h e r f a t h e r d i e d . A f r i e n d , who was a law s t u d e n t , had 

i n v e s t i g a t e d J u r o r L.B.'s f a t h e r ' s d e a t h b e f o r e h e r j u r y 

s e r v i c e and had d i s c o v e r e d t h a t h e r f a t h e r had d i e d i n an 

a c c i d e n t a l d r o w n i n g . J u r o r L.B. e x p l a i n e d t h a t b e c a u s e no one 

was e v e r c h a r g e d w i t h a c r i m e r e l a t e d t o h e r f a t h e r ' s d e a t h , 

much l e s s c o n v i c t e d , t h a t she d i d n o t c o n s i d e r h e r f a t h e r " t h e 

v i c t i m o f a c r i m e " and, t h e r e f o r e , d i d n o t t e l l t h e s t o r y o f 

h e r f a t h e r ' s d e a t h when a s k e d on t h e j u r o r q u e s t i o n n a i r e and 

d u r i n g v o i r d i r e w h e t h e r a f a m i l y member had been " t h e v i c t i m 
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o f a c r i m e . " A t t h e e v i d e n t i a r y h e a r i n g , J u r o r L.B. 

t e s t i f i e d , i n p e r t i n e n t p a r t , as f o l l o w s : 

"[POSTCONVICTION COUNSEL:] [ J u r o r L . B . ] , once 
a g a i n , c o u l d you t e l l us what happened t o y o u r 
f a t h e r , and c o u l d you i n d i c a t e , you know, what, i f 
a n y t h i n g , i s b a s e d on t h i n g s you saw and what i s 
b a s e d on what you h e a r d ? 

"[JUROR L.B.:] Okay. My m o t h e r and my two b r o t h e r s 
and I were woke up one m o r n i n g a b o u t 2:00 o ' c l o c k i n 
t h e m o r n i n g . 

" T h i s i s s t i l l h a r d f o r me. 

"[POSTCONVICTION COUNSEL:] I u n d e r s t a n d . 

"[JUROR L.B.:] And we was t o l d t h a t my f a t h e r and 
two o t h e r men were a t a r o c k mine pond. And my 
m o t h e r went and g o t my u n c l e up, w h i c h was my 
d addy's b r o t h e r . And he t o o k us up t h e r e . And t h e y 
w o u l d n o t l e t us go down t h e r e . 

"And a b o u t 11:00 o ' c l o c k t h a t m o r n i n g , a p o l i c e 
o f f i c e r came t o o u r house and t o l d us t h a t t h e y were 
f i x i n g t o b l o w t h e dam, and t h a t t h e y b e l i e v e d t h a t 
my f a t h e r was--had r u n . T h e r e was a n o t h e r man t h a t 
was k i l l e d t h e r e t h a t day. He was b e a t t o d e a t h . 

"And so t h e y t o l d us t h a t t h e y were g o i n g t o 
s e n d a d i v e r down one more t i m e and i f t h e y d i d n ' t 
f i n d a n y t h i n g t h e n t h e y were g o i n g t o b l o w t h e dam. 
When t h e y s e n t a d i v e r down, t h e y f o u n d my f a t h e r . 
And he was dead, n a t u r a l l y . 

"We were t o l d t h a t t h e r e were b r u i s e s a r o u n d h i s 
n e c k , b u t when t h e a u t o p s y came b a c k i t was s a i d 
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t h a t he was drowned. The o t h e r man was b e a t e n t o 
d e a t h . And t h e r e was a t r i a l . The o t h e r man t h a t 
was t h e r e , he went and g o t t h e - - h i s f a m i l y and t h e n 
went t o t h e p o l i c e s t a t i o n and g o t them and b r o u g h t 
them b a c k . Or t h e y went o u t t o t h e s c e n e i s a l l I 
know. 

" I had j u s t a l w a y s t h o u g h t t h a t my f a t h e r was 
k i l l e d b e c a u s e t h e o t h e r man was k i l l e d , and he was 
good f r i e n d s w i t h h im, so I t h o u g h t t h a t he had been 
k i l l e d . And b e i n g a k i d you a l w a y s t h i n k t h a t . You 
d o n ' t e v e r know. And so t h a t ' s why I a l w a y s t h o u g h t 
my f a t h e r was k i l l e d . 

"[POSTCONVICTION COUNSEL:] Now, you s a i d t h a t 
someone t o l d you t h a t y o u r f a t h e r had b r u i s e s on h i s 
ne c k . Who t o l d you t h a t ? 

"[JUROR L.B.:] My u n c l e s . My daddy's b r o t h e r s . 

"[POSTCONVICTION COUNSEL:] Now, a t t h e t i m e , you 
were a b o u t 12 y e a r s o l d , r i g h t ? 

"[JUROR L.B.:] Y e s . 

"[POSTCONVICTION COUNSEL:] Y o u r memories o f what 
happened t o y o u r f a t h e r were and s t i l l a r e 
t r a u m a t i c , s o m e t h i n g t h a t ' s h a r d f o r you t o t a l k 
a b o u t , i s n ' t i t ? 

"[JUROR L.B.:] Y e s . 

"[POSTCONVICTION COUNSEL:] And i s n ' t i t t r u e t h a t 
a t some p o i n t a l o n g t h e way you have g o t e m o t i o n a l 
c l o s u r e when someone t o l d you t h a t he w o r k e d on t h e 
c a s e , and ev e n t h o u g h he c o u l d n ' t g e t enough 
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e v i d e n c e t o p r o v e y o u r f a t h e r was m u r d e r e d , t h a t 
h a v i n g w o r k e d on t h e c a s e he d i d b e l i e v e i t ? 

"[JUROR L.B.:] B e l i e v e t h a t my f a t h e r was m u r d e r e d 
o r t h a t he drowned? 

"[POSTCONVICTION COUNSEL:] That y o u r f a t h e r was 
mu r d e r e d ? 

"[JUROR L.B.:] No. You g o t i t b a c k w a r d s . 

"[POSTCONVICTION COUNSEL:] Okay. W e l l , you 
w e r e - - a t t h e t i m e t h a t y o u - - i n 1994 , a t t h e t i m e 
t h a t you s e r v e d on t h e j u r y i n C a s e y M c W h o r t e r ' s 
c a s e , d i d you b e l i e v e t h a t y o u r f a t h e r had been 
m u r d e r e d ? 

"[JUROR L.B.:] No. 

"[POSTCONVICTION COUNSEL:] You d i d n o t ? 

"[JUROR L.B.:] No. 

"[POSTCONVICTION COUNSEL:] What was i t , i f 
a n y t h i n g , t h a t happened between t h e t i m e you were a t 
t r i a l , when you s a y you d i d [ s i c ] b e l i e v e he was 
m u r d e r e d , and t h e t i m e o f Cas e y M c W h o r t e r ' s t r i a l 
t h a t l e d you t o change y o u r mind? 

"[JUROR L.B.:] I d a t e d a guy t h a t was g o i n g t o l a w 
s c h o o l , and he l o o k e d i n t o t h e c a s e o f my f a t h e r , 
and he t o l d me t h a t my f a t h e r had drowned; t h a t t h e 
a u t o p s y had showed t h a t my f a t h e r had drowned. 

"[POSTCONVICTION COUNSEL:] Y e s . And d i d he e x p l a i n 
t h a t b e c a u s e t h e a u t o p s y showed t h a t y o u r f a t h e r had 
drowned t h e y were u n a b l e t o p r o v e t h a t he had been 
m u r d e r e d ? 
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"[JUROR L.B.:] No. 

"[POSTCONVICTION COUNSEL:] And i s n ' t i t t r u e t h a t 
t h e man we're t a l k i n g a b o u t , t h e l a w y e r , s a i d t h a t 
b e c a u s e t h e a u t o p s y c o u l d n ' t p r o v e t h e murder 
b e c a u s e i t s a i d drowned, t h a t he s t i l l b e l i e v e d , 
b a s e d on a l l t h e e v i d e n c e he knew a b o u t , t h a t i t was 
a m u r d e r ? 

"[JUROR L.B.:] No." 

(R. 46-48, 52-54.) 

On c r o s s - e x a m i n a t i o n , J u r o r L.B. t e s t i f i e d : 

"[STATE:] And do you remember t h a t Q u e s t i o n Number 
21 he showed you, t h e q u e s t i o n t h a t s a y s , ' [W]ere 
you o r anybody i n y o u r f a m i l y a v i c t i m o f a c r i m e ' ? 

"[JUROR L.B.:] Uh-huh. R i g h t . 

"[STATE:] And you d i d n o t answer t h a t y o u r f a t h e r 
was a v i c t i m o f a c r i m e , r i g h t ? 

"[JUROR L.B.:] R i g h t . D i d n o t . 

"[STATE:] I s i t f a i r t o s a y t h a t you d i d n o t answer 
t h a t y o u r f a t h e r was a v i c t i m o f a c r i m e b e c a u s e no 
one, i n f a c t , had been c h a r g e d w i t h a c r i m e i n t h e 
d e a t h o f y o u r f a t h e r ? 

"[JUROR L.B.:] T h a t ' s r i g h t . 

"[STATE:] And no one had e v e r been c o n v i c t e d i n t h e 
d e a t h o f y o u r f a t h e r , c o r r e c t ? 

"[JUROR L.B.:] T h a t ' s r i g h t . 
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"[STATE:] And you had p e r s o n a l k n o w ledge t h a t t h e 
a u t o p s y o f f i c i a l l y s a i d t h a t he drowned? 

"[JUROR L.B.:] R i g h t . 

"[STATE:] And t h a t t h e r e was no i n d i c a t i o n o t h e r 
t h a n what you had j u s t h e a r d t h r o u g h f a m i l y rumors 
t h a t he a c t u a l l y had been m u r d e r e d ? 

"[JUROR L.B.:] Y e s . 

"[STATE:] So f a r as you were c o n c e r n e d , you were 
b e i n g c o m p l e t e l y h o n e s t and t r u t h f u l when you 
a n s w e r e d t h a t q u e s t i o n ? 

"[JUROR L.B.:] Y e s , I was. 

f l 

"[STATE:] J u s t t o be c l e a r , [ J u r o r L . B . ] , you d i d 
n o t d e l i b e r a t e l y h i d e t h e s t o r y o f y o u r f a t h e r ' s 
d e a t h when you were a n s w e r i n g t h e j u r y 
q u e s t i o n n a i r e ? 

"[JUROR L.B.:] No. 

"[STATE:] The way t h e q u e s t i o n was worded on t h e 
j u r y q u e s t i o n n a i r e was, were you o r any o f y o u r 
f a m i l y members t h e v i c t i m o f a c r i m e , n o t j u s t a 
v i c t i m ? 

"[JUROR L.B.:] R i g h t , y e s . 

"[STATE:] And t h a t t h e r e must have -- w i t h o u t a 
c r i m i n a l c h a r g e , w i t h o u t a c r i m i n a l c o n v i c t i o n , 
e v e n , t h a t you c a n n o t have a f a m i l y member who was 
a v i c t i m o f a c r i m e ? 
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"[JUROR L.B.:] Y e s . " 

(R. 116-17; 123-24.) 

I n a d d i t i o n , J u r o r L.B. t e s t i f i e d t o t h e f o l l o w i n g a t t h e 

p o s t c o n v i c t i o n p r o c e e d i n g : 

"[POSTCONVICTION COUNSEL:] D i d you -- b u t you 
b e l i e v e d , a f t e r h e a r i n g what e v e r y t h i n g t h a t you 
h e a r d a b o u t t h e i n c i d e n t , t h a t y o u r f a t h e r had been 
k i l l e d , d i d n ' t you? 

"[JUROR L.B.:] Y e s . 

"[JUROR L.B.:] Okay. I s b e c a u s e I had a l w a y s been 
t o l d as a c h i l d t h a t my f a t h e r was k i l l e d by h i s 
f a m i l y b e c a u s e t h e y were t h e b i g bad b o y s , o k a y ? 
And I ' d a l w a y s b e l i e v e d t h a t . You know, b e c a u s e you 
d o n ' t t h i n k o f y o u r f a t h e r as d r o w n i n g . You j u s t 
d o n ' t t h i n k o f t h a t . And I j u s t a l w a y s t h o u g h t t h a t 
my f a t h e r was k i l l e d . 

I knew t h e man, and I knew h i s f a m i l y , and I 
j u s t t h o u g h t t h a t i f he k i l l e d one, he'd k i l l b o t h . 

"[POSTCONVICTION COUNSEL:] And i s t h a t what you 
t h o u g h t i n 1994 a t t h e t i m e t h a t you s e r v e d on t h e 
j u r y ? 

"[JUROR L.B.:] I s t i l l b e l i e v e d t h a t t h e man had 
s o m e t h i n g t o do w i t h my f a t h e r ' s d e a t h . Whether he 
d i r e c t l y k i l l e d h i m o r n o t , I do n o t know. O n l y God 
knows t h a t . B u t I t h i n k he had s o m e t h i n g i n d i r e c t l y 
t o do w i t h i t , y e s . 
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"[POSTCONVICTION COUNSEL:] You do. And was t h a t a 
s t r o n g f e e l i n g on y o u r p a r t ? 

"[JUROR L.B.:] Y e s . 

f l 

"[POSTCONVICTION COUNSEL:] [ J u r o r L . B . ] , can you 
t e l l us what you s a i d t o y o u r f e l l o w j u r o r s 
r e g a r d i n g t h e d e a t h o f y o u r f a t h e r ? 

"[JUROR L.B.:] That t h e man t h a t had k i l l e d my 
f a t h e r - - I t h o u g h t t h a t had k i l l e d my f a t h e r and 
a n o t h e r man d i d n o t s e r v e t h e f u l l t i m e t h a t he was 
i n t h e r e . I d o n ' t even know how many y e a r s t h a t he 
gave him. I t h o u g h t i t was t e n and he o n l y s e r v e d 
l i k e t h r e e o r f o u r and t h a t he s h o u l d have s e r v e d 
more. 

f l 

""[JUROR L . B . ] : No. I d i d n ' t t h i n k he had 
k i l l e d my f a t h e r . I t h i n k he had s o m e t h i n g t o do 
w i t h t h e d e a t h o f my f a t h e r . Whether o r n o t he 
i n d i v i d u a l l y k i l l e d h i m, I do n o t know. 

"[POSTCONVICTION COUNSEL:] W e l l , d i d you b e l i e v e 
t h a t he, t o g e t h e r w i t h someone e l s e , p l a y e d a p a r t 
i n t h e k i l l i n g ? 

"[JUROR L.B.:] W e l l , when you s a y k i l l i n g , t h e 
o t h e r man was k i l l e d . My f a t h e r was drowned. Now, 
w h e t h e r o r n o t he was drowned on p u r p o s e , I do n o t 
know. 

"[POSTCONVICTION COUNSEL.:] Q. D i d y o u - -

"[JUROR L.B.:] But I do know t h a t he d i d p l a y a 
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p a r t i n t h e o t h e r d e a t h b e c a u s e he t o l d h i m he d i d . 
He p l e d g u i l t y t o t h e o t h e r d e a t h . 

"[POSTCONVICTION COUNSEL:] And d i d you b e l i e v e a t 
t h a t t i m e t h a t t h e r e was t h a t i t ' s q u i t e p o s s i b l e 
t h a t y o u r f a t h e r had been i n t e n t i o n a l l y drowned? 

"[JUROR L.B.:] Y e s . He c o u l d have b e e n . 

"[POSTCONVICTION COUNSEL:] And t h a t was y o u r b e l i e f 
a t t h a t t i m e i n 1994? 

"[JUROR L.B.:] W e l l , t h a t ' s been my b e l i e f a l l my 
l i f e . 

"[POSTCONVICTION COUNSEL:] So you b e l i e v e d i t a l l 

y o u r l i f e and up t h r o u g h and i n c l u d i n g t h e t r i a l ? 

"[JUROR L.B.:] Yeah." 

(R. 51, 60, 112, 113.) 

A d d i t i o n a l l y , J u r o r A.S., who was known as J u r o r A.K. a t 

t h e t i m e o f t r i a l , t e s t i f i e d , and t h e f o l l o w i n g e x c h a n g e 

o c c u r r e d : 
"[POSTCONVICTION COUNSEL:] D u r i n g t h e d e l i b e r a t i o n s 
on t h e s e n t e n c i n g p h a s e was t h e r e s o m e t h i n g t h a t 
[ J u r o r L.B.] s a i d a b o u t h e r f a t h e r o r o t h e r r e l a t i v e 
b e i n g m u r d e r e d ? 

"[JUROR A.S.:] Y e s . 

"[POSTCONVICTION COUNSEL:] What d i d she s a y ? 

f l 
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"THE COURT: L e t me h e l p j u s t a l i t t l e b i t . We 
r e a l l y j u s t want t o know e x a c t l y what t h e j u r o r t o l d 
a b o u t h e r f a t h e r . 

"[JUROR A . S . ] : [ J u r o r L.B.] was s t a n d i n g , and 
she s t a r t e d t e l l i n g a s t o r y a b o u t how y e a r s b e f o r e - ¬
I'm n o t e x a c t l y s u r e how l o n g b e f o r e , b u t y e a r s 
b e f o r e , h e r f a t h e r had been m u r d e r e d , and t h a t , t o 
my b e s t r e c o l l e c t i o n , he w a s n ' t - - I ' m n o t s u r e i f he 
went t o j a i l o r he d i d n ' t go t o j a i l , b u t she now 
had t o w a l k a r o u n d i n t h e same town where t h i s man 
was t h a t k i l l e d h e r f a t h e r . And she was c r y i n g . 

" [ S T A T E ] : O b j e c t i o n , Y o u r Honor. I t i s g o i n g 
b e y o n d t h e s c o p e o f y o u r q u e s t i o n a t t h i s p o i n t . 

"THE COURT: I t p r o b a b l y i s , b u t I do t h i n k i t ' s 
r e l e v a n t f o r t h a t p u r p o s e . 

"[POSTCONVICTION COUNSEL:] And d i d she s a y a n y t h i n g 
e l s e on t h i s v e r y same s u b j e c t ? 

"[JUROR A.S.:] She had made a comment t h a t , 
b a s i c a l l y , you j u s t d o n ' t know how i t f e e l s t o have 
t o w a l k a r o u n d and be a r o u n d t h i s p e r s o n t h a t has 
done t h i s . 

"[POSTCONVICTION COUNSEL:] R e f e r r i n g t o whom? 

"[JUROR A.S.:] R e f e r r i n g t o t h e p e r s o n t h a t had 
k i l l e d h e r f a t h e r . And i t j u s t c h a n g e d e v e r y t h i n g . 

"[POSTCONVICTION COUNSEL:] Thank you v e r y much. 
N o t h i n g f u r t h e r . 

" [ S T A T E ] : Move t o s t r i k e t h e s t a t e m e n t t h a t i t 
c h a n g e d e v e r y t h i n g . T h a t ' s s p e c u l a t i o n . 
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"[POSTCONVICTION COUNSEL]: I d o n ' t b e l i e v e t h e 
w i t n e s s was t a l k i n g a b o u t c h a n g e d t h e j u r y 
d e l i b e r a t i o n s . I b e l i e v e she was t a l k i n g a b o u t 
[ J u r o r L.B.] s a i d i t c h a n g e d e v e r y t h i n g i n h e r l i f e . 

"THE COURT: That was t h e way I t o o k i t . 

" [ S T A T E ] : Okay. 

"THE COURT: I w i l l n o t c o n s i d e r i t t h a t i t 
ch a n g e d t h e j u r y ' s o p i n i o n o f h e r . 

"[POSTCONVICTION COUNSEL]: Okay. N o t h i n g 

f u r t h e r . " 

(R. 465-67.) 

A f t e r l e n g t h y t e s t i m o n y a t t h e h e a r i n g , t h e c i r c u i t c o u r t 

h e l d , i n a d e t a i l e d o r d e r , t h a t McWhorter f a i l e d t o meet h i s 

b u r d e n t o p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e a t t h e 

h e a r i n g t h a t J u r o r L.B. b e l i e v e d t h a t h e r f a t h e r was t h e 

v i c t i m o f a c r i m e and t h a t she d i d n o t d i s c l o s e t h a t b e l i e f . 

See 32.3, A l a . R. C r i m . P. The c i r c u i t c o u r t , i n i t s d e t a i l e d 

o r d e r d e n y i n g M c W h o r t e r ' s c l a i m , r e f e r e n c e d J u r o r L.B.'s 

t e s t i m o n y on b o t h d i r e c t and c r o s s - e x a m i n a t i o n . S p e c i f i c a l l y , 

t h e c i r c u i t c o u r t f o u n d : 
"She e x p l a i n e d t h a t she d i d n o t know how h e r f a t h e r 
d i e d . I t was a p p a r e n t f r o m [ J u r o r L.B.'s] t e s t i m o n y 
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why she d i d n o t answer i n t h e a f f i r m a t i v e when a s k e d 
w h e t h e r she had a f a m i l y member who had been t h e 
' v i c t i m o f a c r i m e . ' [ J u r o r L.B.] t e s t i f i e d t h a t a 
f r i e n d , a l a w s t u d e n t , i n v e s t i g a t e d t h e d e a t h and 
f o u n d an a u t o p s y r e p o r t t h a t a t t r i b u t e d h e r f a t h e r ' s 
d e a t h t o d r o w n i n g , and she t e s t i f i e d t h a t , b e c a u s e 
no one e v e r was c h a r g e d w i t h a c r i m e r e l a t e d t o h e r 
f a t h e r ' s d e a t h , much l e s s c o n v i c t e d o f one, t h a t h e r 
f a t h e r c o u l d n o t have been 'the v i c t i m o f a c r i m e . ' 

" B e c a u s e [ J u r o r L.B.] knew t h a t h e r f a t h e r ' s 
a u t o p s y r e p o r t i n d i c a t e d t h a t he d i e d by d r o w n i n g 
and b e c a u s e she knew t h a t no one e v e r had been 
c h a r g e d w i t h any c r i m e r e l a t e d t o h e r f a t h e r ' s 
d e a t h , she r e a s o n a b l y d i d n o t d i s c l o s e t h e s t o r y o f 
h e r f a t h e r ' s d e a t h i n r e s p o n s e t o t h e d e f e n s e ' s 
q u e s t i o n o f w h e t h e r she o r a member o f h e r f a m i l y 
had been t h e ' v i c t i m o f a c r i m e . ' Thus, [ J u r o r 
L.B.] d i d n o t commit j u r o r m i s c o n d u c t . " 

(C. 1130, 1136.) 

The r e c o r d on d i r e c t a p p e a l r e v e a l s t h a t J u r o r L.B. d i d 

n o t i n d i c a t e on h e r j u r o r q u e s t i o n n a i r e o r d u r i n g v o i r d i r e 

t h a t h e r f a t h e r was a v i c t i m o f a c r i m e . She, however, 

i n d i c a t e d a t a l l t i m e s when she was q u e s t i o n e d a t t r i a l t h a t 

she c o u l d be f a i r and i m p a r t i a l . A t t h e p o s t c o n v i c t i o n 

e v i d e n t i a r y h e a r i n g , p o s t c o n v i c t i o n c o u n s e l q u e s t i o n e d J u r o r 

L.B. e x t e n s i v e l y a b o u t h e r f a t h e r ' s d e a t h . A l t h o u g h a t t i m e s 
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J u r o r L.B. a p p e a r e d t o waver i n h e r r e s p o n s e s t o 

p o s t c o n v i c t i o n c o u n s e l ' s q u e s t i o n i n g o r seemed c o n f u s e d a b o u t 

h i s q u e s t i o n i n g , as we i n d i c a t e d above, we c a n n o t s a y t h a t 

J u r o r L.B. f a i l e d t o r e s p o n d t r u t h f u l l y t o t h e q u e s t i o n p o s e d 

on t h e j u r o r q u e s t i o n n a i r e and by M c W h o r t e r ' s t r i a l c o u n s e l 

d u r i n g v o i r d i r e e x a m i n a t i o n , e s p e c i a l l y i n l i g h t o f J u r o r 

L.B.'s t e s t i m o n y on c r o s s - e x a m i n a t i o n t h a t e s t a b l i s h e d t h a t 

she knew h e r f a t h e r ' s d e a t h was t h e r e s u l t o f a d r o w n i n g and 

t h a t she d i d n o t b e l i e v e he was a v i c t i m o f a c r i m e . Thus, 

b a s e d on t h e s e f a c t s , t h i s C o u r t c a n n o t c o n c l u d e t h a t t h e 

c i r c u i t c o u r t a b u s e d i t s d i s c r e t i o n i n d e n y i n g M c W h o r t e r ' s 

c l a i m b e c a u s e he f a i l e d t o p r o v e by a p r e p o n d e r a n c e o f t h e 

e v i d e n c e t h a t J u r o r L.B. was g u i l t y o f j u r o r m i s c o n d u c t . See 

R u l e 32.3, A l a . R. C r i m . P. F u r t h e r m o r e , i n r e g a r d t o 

r e s o l u t i o n o f f a c t u a l i s s u e s and t h e a s s e s s m e n t o f t h e 

c r e d i b i l i t y o f w i t n e s s e s , t h i s C o u r t has e x p l a i n e d : 

"'The r e s o l u t i o n o f ... f a c t u a l i s s u e [ s ] 
r e q u i r e d t h e t r i a l j u d g e t o w e i g h t h e 
c r e d i b i l i t y o f t h e w i t n e s s e s . H i s 
d e t e r m i n a t i o n i s e n t i t l e d t o g r e a t w e i g h t 
on a p p e a l "When t h e r e i s c o n f l i c t i n g 
t e s t i m o n y as t o a f a c t u a l m a t t e r ... , t h e 
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q u e s t i o n o f t h e c r e d i b i l i t y o f t h e 
w i t n e s s e s i s w i t h i n t h e sound d i s c r e t i o n o f 
t h e t r i e r o f f a c t . H i s f a c t u a l 
d e t e r m i n a t i o n s a r e e n t i t l e d t o g r e a t w e i g h t 
and w i l l n o t be d i s t u r b e d u n l e s s c l e a r l y 
c o n t r a r y t o t h e e v i d e n c e . " ' 

" C a l h o u n v. S t a t e , 460 So. 2d 268, 2 69-70 ( A l a . 
C r i m . App. 1984) ( q u o t i n g S t a t e v. K l a r , 400 So. 2d 
610, 613 ( L a . 1 9 8 1 ) ) . " 

B r o o k s v. S t a t e , 92 9 So. 2d 4 91 , 495-96 ( A l a . C r i m . App. 

2 0 0 5 ) . 

T h e r e f o r e , b e c a u s e i t i s f o r t h e c i r c u i t c o u r t a t t h e 

p o s t c o n v i c t i o n p r o c e e d i n g t o r e s o l v e f a c t u a l i s s u e s and t o 

a s s e s s t h e c r e d i b i l i t y o f t h e w i t n e s s e s and b e c a u s e t h i s C o u r t 

g i v e s t h e c i r c u i t c o u r t ' s d e t e r m i n a t i o n i n t h a t a s s e s s m e n t 

g r e a t w e i g h t on a p p e a l , we c o n c l u d e t h e r e i s no i n d i c a t i o n 

t h a t t h e c i r c u i t c o u r t a b u s e d i t s d i s c r e t i o n i n d e n y i n g 

M cWhorter r e l i e f on h i s c l a i m r e l a t e d t o J u r o r L.B.'s a n s w e r s 

on h e r j u r o r q u e s t i o n n a i r e and d u r i n g v o i r d i r e e x a m i n a t i o n . 

See, e.g., Dunaway v. S t a t e , [Ms. CR-06-0996, Dec. 18, 2009] 

So. 3d , ( A l a . C r i m . App. 2009) ( g r a n t i n g no r e l i e f 

on c a p i t a l - m u r d e r p o s t c o n v i c t i o n c l a i m s i n v o l v i n g j u r o r 

m i s c o n d u c t b e c a u s e t h e p e t i t i o n e r f a i l e d t o meet h i s b u r d e n ) ; 
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Hooks v. S t a t e , 21 So. 3d 772, 780-81 ( A l a . C r i m . App. 2008) 

( s a m e ) . 9 

F u r t h e r m o r e , t h e c i r c u i t c o u r t c o u l d have d e n i e d r e l i e f 

on t h i s c l a i m b e c a u s e McWhorter f a i l e d t o e s t a b l i s h p r e j u d i c e . 

To p r e v a i l on a c l a i m o f j u r o r m i s c o n d u c t , t h e p e t i t i o n e r must 

e s t a b l i s h t h a t he " m i g h t have b e e n p r e j u d i c e d " b y t h e j u r o r s ' 

f a i l u r e t o r e s p o n d t r u t h f u l l y t o a q u e s t i o n p o s e d on v o i r 

d i r e . See Ex p a r t e S t e w a r t , 659 So. 2d 122, 124 ( A l a . 1993) . 

"'We a r e m i n d f u l o f t h e h e a v y 
r e s p o n s i b i l i t y p l a c e d on t h e t r i a l c o u r t t o 
m a i n t a i n t h e s t a t u t o r y r i g h t w h i c h p a r t i e s 

9 M c W h o r t e r r e l i e s on Ex p a r t e D i x o n , 55 So. 3d 1257 ( A l a . 
2 0 1 0 ) . Ex p a r t e D i x o n , however, i s d i s t i n g u i s h a b l e f r o m t h i s 
c a s e , and M c W h o r t e r ' s r e l i a n c e on i t i s m i s p l a c e d . I n Ex  
p a r t e D i x o n , t h e A l a b a m a Supreme C o u r t a p p l i e d t h e Ex p a r t e  
Dobyne, 805 So. 2d 763 ( A l a . 2 0 0 1 ) , f a c t o r s and c o n c l u d e d t h a t 
" t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n i n d e n y i n g D i x o n ' s 
m o t i o n f o r a new t r i a l b a s e d on [ j u r o r ] L.A.'s f a i l u r e t o 
d i s c l o s e i n r e s p o n s e t o a q u e s t i o n on v o i r d i r e t h a t c r i m i n a l 
c h a r g e s were p e n d i n g a g a i n s t h e r . " 55 So. 3d a t 1261. I t 
f u r t h e r h e l d t h a t most o f t h e f a c t o r s i n d i c a t e d " t h a t D i x o n 
was p r e j u d i c e d by [ j u r o r ] L.A.'s f a i l u r e t o r e s p o n d . " I d . 

I n Ex p a r t e D i x o n , t h e t r i a l c o u r t d i d n o t make any 
w r i t t e n f i n d i n g s o f f a c t o r i n d i c a t e on t h e r e c o r d i t s b a s i s 
f o r i t s d e c i s i o n t o deny D i x o n ' s m o t i o n f o r a new t r i a l as t o 
j u r o r L.A.'s f a i l u r e t o r e s p o n d t o a v o i r d i r e q u e s t i o n . 55 
So. 3d a t 1260. I n t h i s c a s e , h o w e v er, t h e c i r c u i t c o u r t 
c o n s i d e r e d t h e Dobyne f a c t o r s and e n t e r e d a d e t a i l e d o r d e r 
e x p l a i n i n g why J u r o r L.B.'s " r o l e as a j u r o r l i k e l y was n o t 
a f f e c t e d b y h e r f a t h e r ' s d e a t h . " (C. 1137-39.) 
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have t o a f u l l a nd t r u t h f u l d i s c l o s u r e b y 
j u r o r s on v o i r d i r e . However, we must a l s o 
be aware o f i n a d v e r t e n t c o n c e a l m e n t and 
f a i l u r e t o r e c o l l e c t on t h e p a r t o f 
p r o s p e c t i v e j u r o r s . ' " 

"Freeman v. H a l l , 286 A l a . 161, 167, 238 So. 2d 330, 
336 ( 1 9 7 0 ) . " 

A l b a r r a n , So. 3d a t . 

A d d i t i o n a l l y , as t h i s C o u r t n o t e d i n S m i t h v. S t a t e , 838 

So. 2d 413, 468-69 ( A l a . C r i m . App. 2 0 0 2 ) , r e g a r d i n g t h e 

i n t e r e s t s a c o u r t must b a l a n c e when d e t e r m i n i n g w h e t h e r a 

j u r o r ' s f a i l u r e t o d i s c l o s e m a t e r i a l i n f o r m a t i o n d u r i n g v o i r 

d i r e p r e j u d i c e d a d e f e n d a n t : 

" ' [ T ] h e p r o b l e m o f j u r o r s f a i l i n g t o 
d i s c l o s e m a t e r i a l i n f o r m a t i o n d u r i n g v o i r 
d i r e i s n e i t h e r a r e c e n t d e v e l o p m e n t n o r an 
u n u s u a l o c c u r r e n c e . I n 1965 D a l e B r o e d e r 
p u b l i s h e d h i s s e m i n a l s t u d y on j u r o r 
d i s h o n e s t y d u r i n g v o i r d i r e . The a r t i c l e 
i n c l u d e d many c a s e s t u d i e s d e t a i l i n g why 
j u r o r s f a i l t o r e s p o n d h o n e s t l y d u r i n g v o i r 
d i r e . F o r some j u r o r s , t h e q u e s t i o n s 
seemed t o o t r i v i a l t o m e r i t an h o n e s t 
r e s p o n s e . O t h e r j u r o r s were s i m p l y t o o 
n e r v o u s t o v o l u n t e e r i n f o r m a t i o n d u r i n g 
v o i r d i r e . F o r s t i l l o t h e r s , t h e d e s i r e t o 
s e r v e o u t w e i g h e d t h e d e s i r e t o t e l l t h e 
t r u t h . One p a r t i c u l a r j u r o r v i e w e d 
s e l e c t i o n as an h o n o r and i n t e n d e d t o use 
h i s j u r y e x p e r i e n c e s as a s u b j e c t o f 
b a r r o o m c o n v e r s a t i o n . More r e c e n t r e s e a r c h 
i n d i c a t e s t h a t a p p r o x i m a t e l y t w e n t y - f i v e 
p e r c e n t o f j u r o r s f a i l t o r e v e a l m a t e r i a l 
i n f o r m a t i o n d u r i n g v o i r d i r e . 
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" ' G i v e n t h e h i g h f r e q u e n c y w i t h w h i c h 
j u r o r s f a i l t o d i s c l o s e m a t e r i a l 
i n f o r m a t i o n , i t s h o u l d come as no s u r p r i s e 
t h a t a s h o w i n g o f j u r o r d i s h o n e s t y , made 
a f t e r t h e t r i a l , d oes n o t n e c e s s a r i l y l e a d 
t o t h e g r a n t i n g o f a new t r i a l . As 
P r o f e s s o r D a v i d Crump has n o t e d , c o u r t s 
must b a l a n c e two s t r o n g and c o m p e t i n g 
i n t e r e s t s : f a i r n e s s and f i n a l i t y . I n t h e 
c r i m i n a l c o n t e x t , f a i r n e s s means t h e r i g h t 
t o i m p a r t i a l j u r o r s , t h e r i g h t t o t h e 
i n t e l l i g e n t u s e o f p e r e m p t o r y s t r i k e s , and 
t h e r i g h t t o be f r e e f r o m j u r o r m i s c o n d u c t . 
C o u r t s w i l l c o n s i d e r some c o m b i n a t i o n o f 
t h e s e r i g h t s i n d e c i d i n g w h e t h e r t o g r a n t 
a new t r i a l . ' 

"When J u r o r s L i e : D i f f e r i n g S t a n d a r d s f o r New  
T r i a l s , 22 Am. J . C r i m . L. 733, 734-35 (1995) 
( f o o t n o t e s o m i t t e d ) . " 

838 So. 2d a t 439. 

S p e c i f i c a l l y , as t o a l l e g e d p r e j u d i c e , t h e c i r c u i t c o u r t 

f o u n d as f o l l o w s : 

"Even i f [ J u r o r L . B . ] ' s f a i l u r e t o d i s c l o s e t h e 
s t o r y o f h e r f a t h e r ' s d e a t h c o n s t i t u t e s j u r o r 
m i s c o n d u c t , McWhorter has f a i l e d t o e s t a b l i s h 
p r e j u d i c e . T h i s c l a i m i s d e n i e d , i n t h e 
a l t e r n a t i v e , f o r t h a t r e a s o n . 

"Under Alabama l a w , t h e s t a n d a r d f o r d e t e r m i n i n g 
w h e t h e r j u r o r m i s c o n d u c t w a r r a n t s a new t r i a l i s 
'whether t h e m i s c o n d u c t m i g h t have p r e j u d i c e d , n o t 
w h e t h e r i t a c t u a l l y d i d p r e j u d i c e , t h e d e f e n d a n t . ' 
Ex p a r t e Dobyne, 805 So. 2d 763, 771 ( A l a . 2 0 0 1 ) . 
' [ T ] h e q u e s t i o n w h e t h e r t h e j u r y ' s d e c i s i o n m i g h t 
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have been a f f e c t e d i s a n s w e r e d n o t by a b a r e s h o w i n g 
o f j u r o r m i s c o n d u c t , b u t r a t h e r by an e x a m i n a t i o n o f 
t h e c i r c u m s t a n c e s p a r t i c u l a r t o t h e c a s e . ' Ex p a r t e  
A p i c e l l a , 809 So. 2d 865, 871 ( A l a . 2001) ( e m p h a s i s 
i n o r i g i n a l ) . 

" I n d e t e r m i n i n g w h e t h e r a c r i m i n a l d e f e n d a n t 
m i g h t have been p r e j u d i c e d by a v e n i r e m e m b e r ' s 
f a i l u r e t o r e s p o n d a p p r o p r i a t e l y t o a q u e s t i o n , t h e 
Supreme C o u r t o f Alabama and t h e Alabama C o u r t o f 
C r i m i n a l A p p e a l s have l o o k e d a t t h e f o l l o w i n g 
f a c t o r s : ' t e m p o r a l r e m o t e n e s s o f t h e m a t t e r i n q u i r e d 
a b o u t , t h e a m b i g u i t y o f t h e q u e s t i o n p r o p o u n d e d , t h e 
p r o s p e c t i v e j u r o r ' s i n a d v e r t e n c e o r w i l l f u l n e s s i n 
f a l s i f y i n g o r f a i l i n g t o answer, t h e f a i l u r e o f t h e 
j u r o r t o r e c o l l e c t , and t h e m a t e r i a l i t y o f t h e 
m a t t e r i n q u i r e d a b o u t . ' Dobyne, 805 So. 2d a t 772; 
T o m l i n v. S t a t e , 695 So. 2d 157 , 170 ( A l a . C r i m . 
App. 19 9 6 ) . 

" [ J u r o r L.B.] was u n e q u i v o c a l t h a t h e r f a t h e r ' s 
d e a t h d i d n o t a f f e c t h e r r o l e as a j u r o r i n 
M c W h o r t e r ' s c a p i t a l murder t r i a l . The f o l l o w i n g 
t e s t i m o n y o c c u r r e d d u r i n g t h e S t a t e ' s c r o s s -
e x a m i n a t i o n o f [ J u r o r L . B . ] : 

"ASSISTANT ATTORNEY GENERAL: [ J u r o r L . B . ] , 
i s i t f a i r t o s a y t h a t w h e n - - t h a t when you 
v o t e d f o r g u i l t y f o r Mr. McWhorter you 
b a s e d t h a t on t h e e v i d e n c e a t t r i a l ? 

"[JUROR L . B . ] : Y e s . 

"ASSISTANT ATTORNEY GENERAL: And when you 
v o t e d f o r d e a t h , you b a s e d t h a t on t h e 
e v i d e n c e p r e s e n t e d d u r i n g t h e g u i l t p h a s e ? 

"[JUROR L . B . ] : Y e s , s i r , I d i d . 
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" T h i s C o u r t b e l i e v e s [ J u r o r L . B . ] ; t h e r e f o r e . 
M c Whorter c a n n o t show t h a t [ J u r o r L . B . ] ' s d e c i s i o n s 
as a j u r o r 'might have been a f f e c t e d ' by h e r 
f a t h e r ' s d e a t h . 

" L o o k i n g t o t h e f a c t o r s l i s t e d i n Dobyne, [ J u r o r 
L . B . ] ' s r o l e as a j u r o r l i k e l y was n o t a f f e c t e d by 
h e r f a t h e r ' s d e a t h . F i r s t , as t o ' t e m p o r a l 
r e m o t e n e s s , ' [ J u r o r L.B.] was an 1 1 - y e a r - o l d c h i l d 
when h e r f a t h e r d i e d , b u t M c W h o r t e r ' s t r i a l d i d n o t 
t a k e p l a c e u n t i l she was an a d u l t , a p p r o x i m a t e l y 30 
y e a r s l a t e r . (E.H. 77, 118.) Sec o n d , as f o r 'the 
a m b i g u i t y o f t h e q u e s t i o n p r o p o u n d e d , ' t h e q u e s t i o n 
i t s e l f was s t r a i g h t f o r w a r d enough, b u t [ J u r o r 
L . B . ] ' s l a c k o f c e r t a i n t y o v e r how h e r f a t h e r d i e d 
made t h e s t o r y o f h i s d e a t h l e s s l i k e l y t o have 
a f f e c t e d h e r r o l e as a j u r o r . T h i r d , as t o [ J u r o r 
L . B . ] ' s ' i n a d v e r t e n c e o r w i l l f u l n e s s i n f a l s i f y i n g 
o r f a i l i n g t o a n s w e r , ' she a f f i r m e d t h a t h e r f a t h e r 
was n o t 'at a l l i n h e r mind' when she a n s w e r e d t h e 
q u e s t i o n n a i r e and t h a t she ' d i d n o t have an ax t o 
g r i n d ' o r want t o ' v i n d i c a t e t h e d e a t h o f h e r f a t h e r 
t h r o u g h t h i s t r i a l . ' (E.H. 116, 119.) 

" [ J u r o r L . B . ] ' s t e s t i m o n y d u r i n g t h e e v i d e n t i a r y 
h e a r i n g e s t a b l i s h e s n o t o n l y t h a t she d i d n o t commit 
j u r o r m i s c o n d u c t by f a i l i n g t o r e s p o n d a p p r o p r i a t e l y 
t o q u e s t i o n s a s k e d by d e f e n s e c o u n s e l d u r i n g v o i r 
d i r e b u t a l s o t h a t she b a s e d h e r d e c i s i o n s as a 
j u r o r i n t h i s c a s e s o l e l y on t h e f a c t s p r e s e n t e d , 
and n o t a t a l l on h e r f a t h e r ' s d e a t h . As s u c h , t h i s 
c l a i m i s d e n i e d . " 

(C. 1136-39; e m p h a s i s added.) 

H e r e , J u r o r L.B. t e s t i f i e d a t t h e e v i d e n t i a r y h e a r i n g 

t h a t she b a s e d h e r v e r d i c t on t h e t e s t i m o n y p r e s e n t e d and on 
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t h e t r i a l c o u r t ' s i n s t r u c t i o n s . More i m p o r t a n t l y , she s a i d 

t h a t t h e e v e n t s s u r r o u n d i n g h e r f a t h e r ' s d e a t h had no b e a r i n g 

on h e r g u i l t - p h a s e o r p e n a l t y - p h a s e v e r d i c t i n M c W h o r t e r ' s 

c a s e . We, l i k e t h e c i r c u i t c o u r t , f i n d no i n d i c a t i o n t h a t 

M c Whorter m i g h t have been p r e j u d i c e d by J u r o r L.B.'s f a i l u r e 

t o r e s p o n d t h a t h e r f a t h e r was a v i c t i m o f a c r i m e on t h e 

j u r o r q u e s t i o n n a i r e o r t o a v o i r d i r e q u e s t i o n . A c c o r d i n g l y , 

M c Whorter i s due no r e l i e f on t h i s c l a i m . 

B. 

S e c o n d l y , McWhorter a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d 

i n s u m m a r i l y d i s m i s s i n g c l a i m V(B) o f h i s amended p e t i t i o n i n 

w h i c h he a l l e g e d t h a t t h e j u r y c o n s i d e r e d " e x t r a n e o u s 

e v i d e n c e " d u r i n g d e l i b e r a t i o n s . He a s s e r t s t h a t t h e c i r c u i t 

c o u r t e x c e e d e d i t s d i s c r e t i o n b e c a u s e , he s a y s , h i s c l a i m 

c o u l d n o t have been r a i s e d a t t r i a l o r on a p p e a l and was n o t 

p r o c e d u r a l l y b a r r e d . Thus, he s a y s , t h e c i r c u i t c o u r t 

s u m m a r i l y d i s m i s s e d h i s c l a i m f o r t h e wrong r e a s o n p u r s u a n t t o 

R u l e 3 2 . 2 ( a ) ( 3 ) and ( 5 ) , A l a . R. C r i m . P. A l t e r n a t i v e l y , he 

c l a i m s t h a t J u r o r L.B.'s i n f o r m a t i o n a b o u t h e r f a t h e r s ' s d e a t h 
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was " e x t r a n e o u s e v i d e n c e " and t h a t t h e c i r c u i t c o u r t e r r e d i n 

d e n y i n g c l a i m V(B) by a l t e r n a t i v e l y c o n c l u d i n g t h a t h i s c l a i m 

f a i l e d t o r a i s e a m a t e r i a l i s s u e o f f a c t o r l a w p u r s u a n t t o 

R u l e 3 2 . 7 ( d ) , A l a . R. C r i m . P. The S t a t e r e s p o n d s t h a t c l a i m 

V(B) o f M c W h o r t e r ' s p e t i t i o n f a i l e d t o s t a t e a m a t e r i a l i s s u e 

o f f a c t o r l a w b e c a u s e , i t s a y s , M c W h o r t e r " f a i l e d t o p l e a d 

a d m i s s i b l e e v i d e n c e o r e v i d e n c e t h a t , i f t r u e , w o u l d e s t a b l i s h 

t h a t he s u f f e r e d p r e j u d i c e . " 

The c i r c u i t c o u r t , Judge E v a n s , o r i g i n a l l y s u m m a r i l y 

d i s m i s s e d M c W h o r t e r ' s c l a i m on a l t e r n a t e g r o u n d s b e c a u s e i t 

c o u l d have been, b u t was n o t , r a i s e d a t t r i a l o r on d i r e c t 

a p p e a l and b e c a u s e i t f a i l e d t o r a i s e a m a t e r i a l i s s u e o f f a c t 

o r l a w . See R u l e 3 2 . 2 ( a ) ( 3 ) , ( a ) ( 5 ) , and 3 2 . 7 ( d ) . A l t h o u g h 

Judge B u r k e r e i t e r a t e d Judge E v a n s ' s summary d i s m i s s a l g r o u n d s 

i n h i s f i n a l o r d e r , he a l s o f o u n d t h a t J u r o r L.B.'s s t o r y o f 

t h e c i r c u m s t a n c e s s u r r o u n d i n g h e r f a t h e r ' s d e a t h was n o t 

" e x t r a n e o u s e v i d e n c e " u n d e r Alabama l a w . I n a p p e a r s t h a t , i n 

e s s e n c e , t h e c i r c u i t c o u r t d i s m i s s e d t h e c l a i m b u t a l s o r u l e d 

on t h e m e r i t s , g i v e n t h e t e s t i m o n y i t c o n s i d e r e d on 
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M c W h o r t e r ' s c l a i m V ( A ) . 

S p e c i f i c a l l y , Judge B u r k e ' s o r d e r f o u n d as f o l l o w s : 

"Judge E v a n s ' s o r d e r o f O c t o b e r 19, 2006, 
a l t e r n a t i v e l y d i s m i s s e d t h i s c l a i m b e c a u s e i t f a i l e d 
t o s t a t e a m a t e r i a l i s s u e o f f a c t o r l a w , i n 
v i o l a t i o n o f R u l e 32.7(d) o f t h e Alabama R u l e s o f 
C r i m i n a l P r o c e d u r e . Judge E v a n s ' s o r d e r d i d n o t 
s p e c i f y why t h i s c l a i m f a i l e d t o meet t h e 
r e q u i r e m e n t s o f R u l e 3 2 . 7 ( d ) . However, t h i s C o u r t 
f i n d s t h a t M cWhorter was p e r m i t t e d t o i n t r o d u c e 
t e s t i m o n y f r o m J u r o r [L.B.] i n s u p p o r t o f C l a i m V(A) 
a t t h e e v i d e n t i a r y h e a r i n g . B o t h t h i s c l a i m and 
C l a i m V(A) a r e b a s e d on t h e same s o - c a l l e d 
e x t r a n e o u s e v i d e n c e : J u r o r [ L . B . ] ' s s t o r y o f t h e 
c i r c u m s t a n c e s s u r r o u n d i n g h e r f a t h e r ' s d e a t h . But 
J u r o r [ L . B . ] ' s s t o r y was n o t e x t r a n e o u s e v i d e n c e 
u n d e r Alabama l a w . See Ex p a r t e A r t h u r , 835 So. 2d 
981, 984, n.2 ( A l a . 2002) ( q u o t i n g S h a r r i e f v. 
G e r l a c h , 798 So. 2d 646, 653 ( A l a . 2001 ) ("An 
e x t r a n e o u s f a c t i s one ' o b t a i n e d by t h e j u r y o r 
i n t r o d u c e d t o i t by some p r o c e s s o u t s i d e t h e s c o p e 
o f t h e t r i a l . ' " ) ; see a l s o , B e t h e a v. S p r i n g h i l l  
M e m o r i a l Hosp., 833 So. 2d 1, 8 ( A l a . 2002) ( h o l d i n g 
t h a t t h e d i s c u s s i o n s b e tween j u r o r s a b o u t p e r s o n a l 
e x p e r i e n c e s o r k n o w l e d g e , s u c h as o c c u r r e d i n t h i s 
c a s e , do n o t c o n s t i t u t e ' e x t r a n e o u s e v i d e n c e ' and, 
t h u s , a r e i n a d m i s s i b l e u n d e r R u l e 606(b) o f t h e 
A labama R u l e s o f E v i d e n c e . ) . As s u c h , t h i s c l a i m 
r a i s e s no m a t e r i a l i s s u e o f f a c t o r l a w and 
t h e r e f o r e was d i s m i s s e d c o r r e c t l y by Judge Evans 

u n d e r R u l e 3 2 . 7 ( d ) . " 

(C. 1124-25.) 

I n t h i s c a s e , t h e c i r c u i t c o u r t a l t e r n a t i v e l y d i s m i s s e d 
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M c W h o r t e r ' s j u r o r - m i s c o n d u c t c l a i m ( c l a i m V ( B ) ) on t h e b a s i s 

t h a t i t r a i s e d no m a t e r i a l i s s u e o f f a c t o r l a w . See R u l e 

3 2 . 7 ( d ) . T h i s C o u r t , when r e v i e w i n g a c i r c u i t c o u r t ' s r u l i n g s 

on a p o s t c o n v i c t i o n p e t i t i o n , may a f f i r m t h e r u l i n g i f i t i s 

c o r r e c t f o r any r e a s o n . L e e , 44 So. 3d a t 1149. 

I t i s w e l l s e t t l e d t h a t " m a t t e r s t h a t t h e j u r o r s b r i n g up 

i n t h e i r d e l i b e r a t i o n s a r e s i m p l y n o t i m p r o p e r u n d e r A l a b a m a 

l a w , b e c a u s e t h e l a w p r o t e c t s d e b a t e s and d i s c u s s i o n s o f 

j u r o r s and s t a t e m e n t s t h e y make w h i l e d e l i b e r a t i n g t h e i r 

d e c i s i o n . " S h a r r i e f v. G e r l a c k , 798 So. 2d 646, 653 ( A l a . 

2 0 0 1 ) . " R u l e 6 0 6 ( b ) , A l a . R. E v i d . , r e c o g n i z e s t h e i m p o r t a n t 

' d i s t i n c t i o n , u n d e r A l a b a m a l a w , b e t w e e n " e x t r a n e o u s f a c t s , " 

t h e c o n s i d e r a t i o n o f w h i c h by a j u r y o r j u r o r s may be 

s u f f i c i e n t t o i m p e a c h a v e r d i c t , and t h e ' d e b a t e s and 

d i s c u s s i o n s o f t h e j u r y , ' w h i c h a r e p r o t e c t e d f r o m i n q u i r y . ' " 

J a c k s o n v. S t a t e , [Ms. CR-06-1026, November 13, 2009] So. 

3d , ( A l a . C r i m . App. 2009) ( q u o t i n g S h a r r i e f , 798 SO. 

2d a t 6 5 2 ) . " [ T ] h e d e b a t e s and d i s c u s s i o n s o f t h e j u r y , 

w i t h o u t r e g a r d t o t h e i r p r o p r i e t y o r l a c k t h e r e o f , a r e n o t 

e x t r a n e o u s f a c t s . " S h a r r i e f , 798 So. 2d a t 653. Thus, 

" a f f i d a v i t [ s o r t e s t i m o n y ] s h o w i n g t h a t e x t r a n e o u s f a c t s 
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i n f l u e n c e d t h e j u r y ' s d e l i b e r a t i o n s [ a r e ] a d m i s s i b l e ; h o w e v e r , 

a f f i d a v i t s c o n c e r n i n g ' t h e d e b a t e s and d i s c u s s i o n s o f t h e c a s e 

b y t h e j u r y w h i l e d e l i b e r a t i n g t h e r e o n ' do n o t f a l l w i t h i n 

t h i s e x c e p t i o n . " CSX T r a n s p . , I n c . v. Dansby, 659 So. 2d 35, 

41 ( A l a . 1995) ( q u o t i n g A l a b a m a Power Co. v. T u r n e r , 575 So. 

2d 551, 557 ( A l a . 1 9 9 1 ) ) . 

I n t e r m s o f t h i s c l a i m o f j u r o r m i s c o n d u c t , t h e 

s t a t e m e n t s a l l e g e d l y made b y J u r o r L.B. and t h e i m p a c t t h o s e 

s t a t e m e n t s may have h a d on t h e j u r y i n i t s d e l i b e r a t i o n s a r e 

n o t e x t r a n e o u s f a c t s . J u r o r L.B.'s s t o r y a b o u t h e r f a t h e r 

does n o t q u a l i f y u n d e r t h e e x c e p t i o n f o r " e x t r a n e o u s 

i n f o r m a t i o n . " See R u l e 6 0 6 ( b ) , A l a . R. E v i d . 1 0 But see T a i t e 

1 0 R u l e 606(b) o f t h e A l a b a m a R u l e s o f E v i d e n c e p r o v i d e s : 

"(b) I n q u i r y i n t o v a l i d i t y o f v e r d i c t o r 
i n d i c t m e n t . Upon an i n q u i r y i n t o t h e v a l i d i t y o f a 
v e r d i c t o r i n d i c t m e n t , a j u r o r may n o t t e s t i f y i n 
impeachment o f t h e v e r d i c t o r i n d i c t m e n t as t o any 
m a t t e r o r s t a t e m e n t o c c u r r i n g d u r i n g t h e c o u r s e o f 
t h e j u r y ' s d e l i b e r a t i o n s o r t o t h e e f f e c t o f 
a n y t h i n g upon t h a t o r any o t h e r j u r o r ' s m i n d o r 
e m o t i o n s as i n f l u e n c i n g t h e j u r o r t o a s s e n t t o o r 
d i s s e n t f r o m t h e v e r d i c t o r i n d i c t m e n t o r c o n c e r n i n g 
t h e j u r o r ' s m e n t a l p r o c e s s e s i n c o n n e c t i o n 
-I- Vs ^ i ^ ^ T . T T -l-Vs ^ ^ ^ ^ ^ T - N - l - -|-"̂ -̂ -̂ -|- -^ T m /-M^ rvi -^ T T -|- ̂  -|- T - F I T /-NT-S -|-VS ^ 

was i m p r o p e r l y b r o u g h t t o t h e j u r y ' s a t t e n t i o n o r 
w h e t h e r any o u t s i d e i n f l u e n c e was i m p r o p e r l y b r o u g h t 
t o b e a r upon any j u r o r . Nor may a j u r o r ' s a f f i d a v i t 

q u e s t i o n w h e t h e r e x t 
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v. S t a t e , 48 So. 3d 1 ( A l a . C r i m . App. 2 0 0 9 ) . 1 1 T h e r e f o r e , i t 

i s i n s u l a t e d f r o m i n q u i r y and c a n n o t f o r m t h e b a s i s o f a v a l i d 

c l a i m f o r p o s t c o n v i c t i o n r e l i e f u n d e r R u l e 32. 

As t h i s C o u r t s t a t e d i n a d d r e s s i n g a s i m i l a r i s s u e i n 

J o n e s v. S t a t e , 753 So. 2d 1174 ( A l a . C r i m . App. 1 9 9 9 ) : 

"[W]e r e j e c t J o n e s ' s c l a i m t h a t h i s ' d e a t h s e n t e n c e 
was t h e r e s u l t o f c o e r c i v e i n f l u e n c e s b r o u g h t i n t o 
t h e j u r y d e l i b e r a t i o n s w h i c h were o u t s i d e t h e s c o p e 
o f t h e e v i d e n c e and j u d i c i a l c o n t r o l . ' ( A p p e l l a n t ' s 
b r i e f a t p. 97.) S p e c i f i c a l l y , he a r g u e s t h a t a 
j u r o r ' s s t a t e m e n t t h a t ' i f we g i v e h i m l i f e t h a t 
maybe i n a few y e a r s t h a t he w o u l d be up f o r p a r o l e ' 
i m p r o p e r l y p e r s u a d e d o t h e r s t o s e n t e n c e h i m t o 
d e a t h . (R. 275-76.) 

" T e s t i m o n y a t t h e R u l e 32 h e a r i n g i n d i c a t e d t h a t 
b e f o r e r e a c h i n g i t s 12-0 a d v i s o r y v e r d i c t 
r e commending a s e n t e n c e o f d e a t h , t h e j u r y v o t e d 
s e v e r a l t i m e s . S e v e r a l b a l l o t s r e s u l t e d i n a 10-2 
d e t e r m i n a t i o n t o recommend d e a t h . One o f t h e two 
i n d i v i d u a l s who i n i t i a l l y v o t e d a g a i n s t d e a t h 
t e s t i f i e d t h a t she c h a n g e d h e r v o t e i n f a v o r o f 
d e a t h a f t e r J.M. made t h e s t a t e m e n t r e g a r d i n g 

o r e v i d e n c e o f any s t a t e m e n t by t h e j u r o r c o n c e r n i n g 
a m a t t e r a b o u t w h i c h t h e j u r o r w o u l d be p r e c l u d e d 
f r o m t e s t i f y i n g be r e c e i v e d f o r t h e s e p u r p o s e s . 
N o t h i n g h e r e i n p r e c l u d e s a j u r o r f r o m t e s t i f y i n g i n 
s u p p o r t o f a v e r d i c t o r i n d i c t m e n t . " 
1 1 I n T a i t e v. S t a t e , 48 So. 3d 1 ( A l a . C r i m . App. 2 0 0 9 ) , 

a j u r o r ' s s t a t e m e n t d u r i n g d e l i b e r a t i o n s t h a t t h e d e f e n d a n t 
h a d b e e n p r e v i o u s l y i n c a r c e r a t e d was c o n s i d e r e d p r e j u d i c e as 
a m a t t e r o f l a w and a c t u a l p r e j u d i c e t o t h e d e f e n d a n t , and t h e 
c o n v i c t i o n was r e v e r s e d and t h e c a s e was remanded f o r a new 
t r i a l . 

59 



CR-09-1129 

p a r o l e . 

"'A j u r o r c a n n o t i m p e a c h h i s v e r d i c t b y l a t e r 
e x p l a i n i n g why o r how t h e j u r o r a r r i v e d a t h i s o r 
h e r d e c i s i o n . ' A d a i r v. S t a t e , 641 So. 2d 309, 313 
( A l a . C r . App. 1 9 9 3 ) . 

" M o r e o v e r , R u l e 6 0 6 ( b ) , A l a . R. E v i d . , p r o v i d e s , 
i n p e r t i n e n t p a r t : 

"'Upon an i n q u i r y i n t o t h e v a l i d i t y o f a 
v e r d i c t o r i n d i c t m e n t , a j u r o r may n o t 
t e s t i f y i n impeachment o f t h e v e r d i c t o r 
i n d i c t m e n t as t o any m a t t e r o r s t a t e m e n t 
o c c u r r i n g d u r i n g t h e c o u r s e o f t h e j u r y ' s 
d e l i b e r a t i o n s o r t h e e f f e c t o f a n y t h i n g 
upon t h a t o r any o t h e r j u r o r ' s m i n d o r 
e m o t i o n s as i n f l u e n c i n g t h e j u r o r as t o 
a s s e n t t o o r d i s s e n t f r o m t h e v e r d i c t o r 
i n d i c t m e n t o r c o n c e r n i n g t h e j u r o r ' s m e n t a l 
p r o c e s s e s i n c o n n e c t i o n t h e r e w i t h , e x c e p t 
t h a t a j u r o r may t e s t i f y on t h e q u e s t i o n 
w h e t h e r e x t r a n e o u s p r e j u d i c i a l i n f o r m a t i o n 
was i m p r o p e r l y b r o u g h t t o t h e j u r y ' s 
a t t e n t i o n o r w h e t h e r any o u t s i d e i n f l u e n c e 
was i m p r o p e r l y b r o u g h t t o b e a r upon any 
j u r o r . Nor may a j u r o r ' s a f f i d a v i t o r 
e v i d e n c e o f any s t a t e m e n t by t h e j u r o r 
c o n c e r n i n g a m a t t e r a b o u t w h i c h t h e j u r o r 
w o u l d be p r e c l u d e d f r o m t e s t i f y i n g be 
r e c e i v e d f o r t h e s e p u r p o s e s . ' 

"We f i n d no m e r i t t o J o n e s ' s c l a i m b e c a u s e i t 
was b a s e d on p r o h i b i t e d t e s t i m o n y . A c o n s i d e r a t i o n 
o f t h e c l a i m w o u l d d e s t r o y t h e i n t e g r i t y o f t h e j u r y 
s y s t e m , e n c o u r a g e t h e i n t r o d u c t i o n o f u n d u l y 
i n f l u e n c e d j u r o r t e s t i m o n y a f t e r t r i a l , and 
d i s c o u r a g e j u r o r s f r o m f r e e l y d e l i b e r a t i n g , and 
i n h i b i t t h e i r r e a c h i n g a v e r d i c t w i t h o u t f e a r o f 
p o s t - t r i a l h a r a s s m e n t , p u b l i c i t y , o r s c r u t i n y . See 
Ex p a r t e N e a l , 731 So. 2d 621 ( A l a . 1 9 9 9 ) ; and 
B a r b o u r v. S t a t e , 673 So. 2d 461, 469-470 ( A l a . C r . 
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App. 1 9 9 4 ) , a f f ' d , 673 So. 2d 473 ( A l a . 1 9 9 5 ) , c e r t . 
d e n i e d , 518 U.S. 1020, 116 S. C t . 2556, 135 L. Ed. 

2d 1074 ( 1 9 9 6 ) . " 

753 So. 2d a t 1203-04 ( f o o t n o t e o m i t t e d ) . S i m i l a r l y , h e r e , a 

c o n s i d e r a t i o n o f t h i s c l a i m o f j u r o r m i s c o n d u c t - - w h i c h i s 

b a s e d e n t i r e l y on t h e d e b a t e and d e l i b e r a t i o n s o f t h e j u r y - -

" w o u l d d e s t r o y t h e i n t e g r i t y o f t h e j u r y s y s t e m , e n c o u r a g e t h e 

i n t r o d u c t i o n o f u n d u l y i n f l u e n c e d j u r o r t e s t i m o n y a f t e r t r i a l , 

and d i s c o u r a g e j u r o r s f r o m f r e e l y d e l i b e r a t i n g , and i n h i b i t 

t h e i r r e a c h i n g a v e r d i c t w i t h o u t f e a r o f p o s t - t r i a l 

h a r a s s m e n t , p u b l i c i t y , o r s c r u t i n y . " J o n e s , 753 So. 2d a t 

1204. T h e r e f o r e , t h i s c l a i m f a i l s t o s t a t e a m a t e r i a l i s s u e 

o f f a c t o r l a w upon w h i c h r e l i e f c o u l d be g r a n t e d , and 

d i s m i s s a l was p r o p e r u n d e r R u l e 3 2 . 7 ( d ) . 

F u r t h e r , M cWhorter d i d n o t meet h i s b u r d e n o f p l e a d i n g as 

r e q u i r e d by R u l e s 32.3 and 3 2 . 6 ( b ) . I n s t e a d , he a l l e g e d o n l y 

t h a t J u r o r L.B.'s s t o r y d u r i n g d e l i b e r a t i o n s c h a n g e d s e v e r a l 

j u r o r s ' v o t e s b u t f a i l e d t o a l l e g e w h i c h j u r o r s c h a n g e d t h e i r 

v o t e s , what t h e i r v o t e s were b e f o r e h e a r i n g J u r o r L.B.'s 

s t o r y , o r w h e t h e r t h e s t o r y had a n y t h i n g t o do w i t h t h e i r 
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c h a n g i n g t h e i r v o t e . 1 2 Thus, we f i n d no e r r o r i n t h e c i r c u i t 

c o u r t ' s d e n i a l o f t h i s c l a i m . 

We a l s o f e e l c o m p e l l e d t o a d d r e s s a c l a i m M c W h o r t e r 

p r e s e n t s i n h i s b r i e f and i n h i s r e p l y t o t h i s C o u r t i n a two-

s e n t e n c e argument. M c W h o r t e r a r g u e s t h a t " i t was a p p a r e n t 

t h a t [ t h e c i r c u i t c o u r t ] a d o p t e d t h e S t a t e ' s p r o p o s e d f i n d i n g s 

o f f a c t , a l m o s t v e r b a t i m ... o n l y f i v e p h r a s e s d i f f e r e d i n any 

way f r o m t h e S t a t e ' s p r o p o s e d o r d e r . " ( M c W h o r t e r ' s b r i e f , p. 

12We n o t e , as m e n t i o n e d above i n t h i s o p i n i o n , t h a t J u r o r 
A.S., who was known as J u r o r A.K. when she s e r v e d on 
M c W h o r t e r ' s j u r y , t e s t i f i e d as f o l l o w s : 

"THE WITNESS: [L.B.] was s t a n d i n g , and she 
s t a r t e d t e l l i n g a s t o r y a b o u t how y e a r s b e f o r e I'm 
n o t s u r e e x a c t l y how l o n g b e f o r e , b u t y e a r s b e f o r e 
h e r f a t h e r h a d be e n m u r d e r e d , and t h a t , t o my b e s t 
r e c o l l e c t i o n , he w a s n ' t - - I ' m n o t s u r e i f he went t o 
j a i l o r he d i d n ' t go t o j a i l , b u t she now h a d t o 
w a l k a r o u n d i n t h e same town where t h i s man was t h a t 
k i l l e d h e r f a t h e r . And she was c r y i n g . 

"  

"A. She h a d made a comment t h a t , b a s i c a l l y , you j u s t 
d o n ' t know how i t f e e l s t o have t o w a l k a r o u n d and 
be a r o u n d t h i s p e r s o n t h a t has done t h i s . " 

(R. 462-67.) The S t a t e does n o t a d d r e s s h e r t e s t i m o n y i n i t s 
b r i e f , and t h e c i r c u i t c o u r t d i d n o t d i s c u s s h e r t e s t i m o n y i n 
i t s o r d e r . (C. 1115-92.) I n r u l i n g on t h e d i s c o v e r y m o t i o n s , 
t h e c i r c u i t c o u r t a l l o w e d J u r o r A.S. t o t e s t i f y on a l i m i t e d 
b a s i s . 
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18.) He a p p e a r s t o a r g u e t h a t t h e c i r c u i t c o u r t e r r e d i n 

a d o p t i n g , w i t h o n l y m i n o r m o d i f i c a t i o n s , t h e S t a t e ' s p r o p o s e d 

o r d e r d e n y i n g h i s R u l e 32 p e t i t i o n . S p e c i f i c a l l y , i n h i s 

r e p l y , M c W h o r t e r a s s e r t s t h a t b e c a u s e t h e c i r c u i t c o u r t ' s 

o r d e r was " l a r g e l y a w h o l e s a l e a d o p t i o n o f t h e S t a t e ' s 

p r o p o s e d f i n d i n g s o f f a c t s and c o n c l u s i o n s o f l a w " i t was n o t 

e n t i t l e d t o d e f e r e n c e on t h e j u r o r - m i s c o n d u c t c l a i m . 

( M c W h o r t e r ' s r e p l y , p. 9.) 

B o t h M c W h o r t e r and t h e S t a t e s u b m i t t e d p r o p o s e d o r d e r s . 

S h o r t l y t h e r e a f t e r , t h e c i r c u i t c o u r t e n t e r e d an o r d e r d e n y i n g 

M c W h o r t e r ' s p o s t c o n v i c t i o n p e t i t i o n , a d o p t i n g t h e S t a t e ' s 

p r e v i o u s l y s u b m i t t e d p r o p o s e d o r d e r , w i t h o n l y m i n o r 

m o d i f i c a t i o n s . M c W h o r t e r f i l e d an o b j e c t i o n on t h e g r o u n d s 

t h a t t h e c i r c u i t c o u r t h a d a d o p t e d t h e S t a t e ' s p r o p o s e d o r d e r , 

w h i c h t h e c i r c u i t c o u r t o v e r r u l e d by n o t a t i o n on t h e c a s e 

a c t i o n summary. 

T h i s C o u r t r e c e n t l y a d d r e s s e d a s i m i l a r c l a i m i n M i l l e r 

v. S t a t e , [Ms. CR-08-1413, J u l y 8, 2011] So. 3d ( A l a . 

C r i m . App. 2 0 1 1 ) , i n w h i c h t h i s C o u r t s e t o u t t h e d e v e l o p m e n t 

o f t h e c a s e l a w i n r e g a r d t o t h e a d o p t i o n o f p r o p o s e d o r d e r s : 

" ' " W h i l e t h e p r a c t i c e o f 
a d o p t i n g t h e s t a t e ' s p r o p o s e d 
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f i n d i n g s and c o n c l u s i o n s i s 
s u b j e c t t o c r i t i c i s m , t h e g e n e r a l 
r u l e i s t h a t even when t h e c o u r t 
a d o p t s p r o p o s e d f i n d i n g s 
v e r b a t i m , t h e f i n d i n g s a r e t h o s e 
o f t h e c o u r t and may be r e v e r s e d 
o n l y i f c l e a r l y e r r o n e o u s . 
A n d e r s o n v. C i t y o f Bessemer  
C i t y , N.C., 470 U.S. 564, 105 S. 
C t . 1504, 84 L. Ed. 2d 518 
( 1 9 8 5 ) ; H ubbard v. S t a t e , 584 So. 
2d 895 ( A l a . C r . App. 1 9 9 1 ) ; 
Weeks v. S t a t e , 568 So. 2d 864 
( A l a . C r . App. 1 9 8 9 ) , c e r t . 
d e n i e d , [498] U . S . [ 8 8 2 ] , 498 U.S. 
882, 111 S. C t . 230, 112 L. Ed. 
2d 184 ( 1 9 9 0 ) ; M o r r i s o n v. S t a t e , 
551 So. 2d 435 ( A l a . C r . A p p . ) , 
c e r t . d e n i e d , 495 U.S. 911, 110 
S. C t . 1938, 109 L. Ed. 2d 301 
( 1 9 9 0 ) . " 

" ' B e l l v. S t a t e , 593 So. 2d 123, 126 ( A l a . 
C r i m . App. 1 9 9 1 ) . See a l s o Dobyne v. S t a t e , 
805 So. 2d 733, 741 ( A l a . C r i m . App. 2 0 0 0 ) ; 
J o n e s v. S t a t e , 753 So. 2d 1174, 1180 ( A l a . 
C r i m . App. 1 9 9 9 ) . 

"'More r e c e n t l y i n Hyde v. S t a t e , 950 
So. 2d 344 ( A l a . C r i m . App. 200 6 ) , we 
s t a t e d : 

" ' " [ T ] h i s C o u r t h a s 
r e p e a t e d l y u p h e l d t h e p r a c t i c e o f 
a d o p t i n g t h e S t a t e ' s p r o p o s e d 
o r d e r when d e n y i n g a R u l e 32 
p e t i t i o n f o r p o s t c o n v i c t i o n 
r e l i e f . See, e.g., C o r a l v. 
S t a t e , 900 So. 2d 1274, 1288 
( A l a . C r i m . App. 2 0 0 4 ) , o v e r r u l e d 
on o t h e r g r o u n d s , Ex p a r t e  
J e n k i n s , 972 So. 2d 159 ( A l a . 
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2 0 0 5 ) , and t h e c a s e s c i t e d 
t h e r e i n . 'Alabama c o u r t s have 
c o n s i s t e n t l y h e l d t h a t even when 
a t r i a l c o u r t a d o p t s v e r b a t i m a 
p a r t y ' s p r o p o s e d o r d e r , t h e 
f i n d i n g s o f f a c t and c o n c l u s i o n s 
o f l a w a r e t h o s e o f t h e t r i a l 
c o u r t and t h e y may be r e v e r s e d 
o n l y i f t h e y a r e c l e a r l y 
e r r o n e o u s . ' McGahee v. S t a t e , 
885 So. 2d 191, 229-30 ( A l a . 

C r i m . App. 2 0 0 3 ) . " 

"'950 So. 2d a t 371. 
"'However, t h e Alabama Supreme C o u r t 

has a d m o n i s h e d t h a t ' a p p e l l a t e c o u r t s must 
be c a r e f u l t o e v a l u a t e a c l a i m t h a t a 
p r e p a r e d o r d e r d r a f t e d by t h e p r e v a i l i n g 
p a r t y and a d o p t e d by t h e t r i a l c o u r t 
v e r b a t i m does n o t r e f l e c t t h e i n d e p e n d e n t 
and i m p a r t i a l f i n d i n g s and c o n c l u s i o n s o f 
t h e t r i a l c o u r t . ' Ex p a r t e Ingram, 51 So. 
3d 1119, 1124 ( A l a . 2 0 1 0 ) . 

" ' I n I ngram, t h e Supreme C o u r t h e l d 
t h a t t h e c i r c u i t c o u r t ' s a d o p t i o n o f t h e 
S t a t e ' s p r o p o s e d o r d e r d e n y i n g 
p o s t c o n v i c t i o n r e l i e f was e r r o n e o u s 
b e c a u s e , i t s a i d , t h e o r d e r s t a t e d t h a t i t 
was b a s e d i n p a r t on t h e p e r s o n a l k n o w ledge 
and o b s e r v a t i o n s o f t h e t r i a l j u d g e when 
t h e j u d g e who a c t u a l l y s i g n e d t h e o r d e r 
d e n y i n g t h e p o s t c o n v i c t i o n p e t i t i o n was n o t 
t h e same j u d g e who had p r e s i d e d o v e r 
Ingram's c a p i t a l - m u r d e r t r i a l . " [ T ] h e 
p a t e n t l y e r r o n e o u s n a t u r e o f t h e s t a t e m e n t s 
r e g a r d i n g t h e t r i a l j u d g e ' s ' p e r s o n a l 
k n o w l e d g e ' and o b s e r v a t i o n s o f Ingram's 
c a p i t a l - m u r d e r t r i a l u n d e r m i n e s any 
c o n f i d e n c e t h a t t h e t r i a l j u d g e ' s f i n d i n g s 
o f f a c t and c o n c l u s i o n s o f l a w a r e t h e 
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p r o d u c t o f t h e t r i a l j u d g e ' s i n d e p e n d e n t 
judgment Ingram, 51 So. 3d a t 1125. 

"'Our f i r s t o p p o r t u n i t y t o c o n s i d e r 
t h i s i s s u e a f t e r t h e Supreme C o u r t ' s 
d e c i s i o n i n Ingram came i n James v. S t a t e , 
61 So. 3d 357 ( A l a . C r i m . App. 2010) 
( o p i n i o n on a p p l i c a t i o n f o r r e h e a r i n g ) . We 
u p h e l d a c i r c u i t c o u r t ' s o r d e r , a d o p t e d 
v e r b a t i m f r o m t h e S t a t e ' s p r o p o s e d o r d e r , 
o v e r a c l a i m t h a t i n a d o p t i n g t h e S t a t e ' s 
o r d e r t h e c i r c u i t c o u r t had v i o l a t e d I ngram 
and t h e U n i t e d S t a t e s Supreme C o u r t ' s 
o p i n i o n i n J e f f e r s o n v. U p t o n , U.S. 

, 130 S. C t . 2217 , 176 L. Ed. 2d 1032 
( 2 0 1 0 ) . We s t a t e d : 

"'"The main c o n c e r n s t h e 
Supreme C o u r t f o u n d o b j e c t i o n a b l e 
i n I n gram a r e n o t p r e s e n t i n t h i s 
c a s e ; h e r e , t h e same j u d g e 
p r e s i d e d o v e r b o t h James's t r i a l 
and t h e R u l e 32 p r o c e e d i n g s . 
A l s o , as we n o t e d i n o u r p r e v i o u s 
o p i n i o n i n t h i s c a s e , t h e c i r c u i t 
c o u r t a l l o w e d b o t h ' p a r t i e s t o 
s u b m i t p r o p o s e d o r d e r s . ' 

" ' " I n J e f f e r s o n v. U p t o n , 
[ U.S. , 130 S. C t . 2217 
(2 0 1 0 ) , ] t h e U n i t e d S t a t e s 
S u p r e m e C o u r t r e m a n d e d 
J e f f e r s o n ' s h a b e a s c o r p u s 
p r o c e e d i n g s t o t h e l o w e r c o u r t 
f o r t h a t c o u r t t o d e t e r m i n e 
w h e t h e r t h e s t a t e c o u r t ' s f a c t u a l 
f i n d i n g s w a r r a n t e d a p r e s u m p t i o n 
o f c o r r e c t n e s s . The Supreme 
C o u r t i n g r a n t i n g r e l i e f s t a t e d : 

" ' " ' A l t h o u g h we 
have s t a t e d t h a t a 
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c o u r t ' s " v e r b a t i m 
a d o p t i o n o f f i n d i n g s o f 
f a c t p r e p a r e d b y 
p r e v a i l i n g p a r t i e s " 
s h o u l d be t r e a t e d as 
f i n d i n g s o f t h e c o u r t , 
we have a l s o c r i t i c i z e d 
t h a t p r a c t i c e . A n d e r s o n  
[v. C i t y o f B e s s e m e r , 
470 U.S. [564] a t 572, 
105 S. C t . 1504, 84 L. 
Ed. 2d 518 [ ( 1 9 8 5 ) ] . 
And we have n o t 
c o n s i d e r e d t h e 
l a w f u l n e s s o f , n o r t h e 
a p p l i c a t i o n o f t h e 
h a beas s t a t u t e t o , t h e 
use o f s u c h a p r a c t i c e 
where (1) a j u d g e 
s o l i c i t s t h e p r o p o s e d 
f i n d i n g s ex p a r t e , (2) 
does n o t p r o v i d e t h e 

an 

"'James 
r e h e a r i n g ) . 

o p p o s i n g p a r t y 
o p p o r t u n i t y t o 
c r i t i c i z e t h e f i n d i n g s 
o r t o s u b m i t h i s own, 
o r (3) a d o p t s f i n d i n g s 
t h a t c o n t a i n i n t e r n a l 
e v i d e n c e s u g g e s t i n g 
t h a t t h e j u d g e may n o t 
have r e a d them. C f . 
i d . , a t 568, 470 U.S. 
564, 105 S. C t . 1504, 
84 L. Ed. 2d 518; Ga. 
Code o f J u d i c i a l 
C o n d u c t , Canon 3 ( A ) ( 4 ) 
(1993) ( p r o h i b i t i n g ex 
p a r t e j u d i c i a l 
c o m m u n i c a t i o n s ) . " ' 

v. S t a t e , 61 So. 3d a t 385 (on 
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"' H e r e , t h e c i r c u i t j u d g e who s i g n e d 
t h e o r d e r d e n y i n g p o s t c o n v i c t i o n r e l i e f was 
t h e same j u d g e who p r e s i d e d o v e r Ray's 
g u i l t and p e n a l t y p r o c e e d i n g s - - t h e j u d g e 
who s e n t e n c e d Ray t o d e a t h . None o f t h e 
c o n c e r n s t h e Supreme C o u r t s t r e s s e d i n 
I ngram a r e p r e s e n t i n t h i s c a s e . M o r e o v e r , 
f o r t h e r e a s o n s d e t a i l e d i n t h i s o p i n i o n , 
we h o l d t h a t t h e c i r c u i t c o u r t ' s f i n d i n g s 
a r e n o t " c l e a r l y e r r o n e o u s . " ' 

"Ray [v. S t a t e , [Ms. CR-06-2143, F e b r u a r y 4, 2 0 1 1 ] ] , 
So. 3d a t [ ( A l a . C r i m . App. 2 0 1 1 ) ] . 

" S h o r t l y a f t e r t h i s C o u r t r e l e a s e d Ray, t h e 
A l a b a m a Supreme C o u r t r e l e a s e d i t s o p i n i o n i n Ex 
p a r t e S c o t t , [Ms. 1091275, M a r c h 18, 2011] So. 
3d ( A l a . 2 0 1 1 ) . I n S c o t t , t h e A l abama Supreme 
C o u r t h e l d t h a t a c i r c u i t c o u r t ' s o r d e r s u m m a r i l y 
d i s m i s s i n g a R u l e 32 p e t i t i o n , w h i c h a d o p t e d 
v e r b a t i m t h e S t a t e ' s answer t o t h e R u l e 32 p e t i t i o n , 
v i o l a t e d t h e r e q u i r e m e n t t h a t t h e o r d e r r e f l e c t t h e 
c i r c u i t c o u r t ' s i n d e p e n d e n t f i n d i n g s and c o n c l u s i o n s 
o f l a w . 

" I n S c o t t , a f t e r t h e S t a t e f i l e d i t s answer t o 
S c o t t ' s R u l e 32 p e t i t i o n , t h e c i r c u i t c o u r t 
r e q u e s t e d and r e c e i v e d an e l e c t r o n i c c o p y o f t h e 
S t a t e ' s a n s w er. The c i r c u i t c o u r t s u b s e q u e n t l y 
i s s u e d a w r i t t e n o r d e r s u m m a r i l y d e n y i n g S c o t t ' s 
R u l e 32 p e t i t i o n . The c i r c u i t c o u r t ' s o r d e r 
e s s e n t i a l l y a d o p t e d v e r b a t i m t h e S t a t e ' s answer t o 
t h e R u l e 32 p e t i t i o n . 

" S c o t t f i l e d an o b j e c t i o n t o t h e c i r c u i t c o u r t ' s 
o r d e r , w h i c h t h e c i r c u i t c o u r t d e n i e d . T h i s C o u r t 
a f f i r m e d t h e c i r c u i t c o u r t ' s o r d e r d e n y i n g S c o t t ' s 
R u l e 32 p e t i t i o n . S c o t t v. S t a t e , [Ms. CR-06-2233, 
M a r c h 26, 2010] So. 3d ( A l a . C r i m . App. 
2 0 1 0 ) . The A l a b a m a Supreme C o u r t g r a n t e d S c o t t ' s 
p e t i t i o n f o r a w r i t o f c e r t i o r a r i and h e l d t h a t t h e 
c i r c u i t c o u r t ' s a d o p t i o n o f t h e S t a t e ' s answer t o 
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t h e R u l e 32 p e t i t i o n c o n f l i c t e d w i t h i t s d e c i s i o n i n 
Ex p a r t e Ingram, 51 So. 3d 1119 ( A l a . 2 0 1 0 ) . The 
C o u r t r e a s o n e d : 

" ' S c o t t a r g u e s t h a t t h e t r i a l c o u r t ' s 
o r d e r c o n t a i n s t h e same c i t a t i o n t o c a s e l a w 
t h a t had been o v e r r u l e d by t h i s C o u r t two 
y e a r s b e f o r e t h e e n t r y o f t h e t r i a l c o u r t ' s 
o r d e r and t h e same t y p o g r a p h i c a l e r r o r s as 
c o n t a i n e d i n t h e S t a t e ' s a n s w er. M o r e o v e r , 
S c o t t c o n t e n d s t h a t b e c a u s e t h e t r i a l c o u r t 
a d o p t e d n e a r l y v e r b a t i m t h e S t a t e ' s answer 
as i t s o r d e r , t h e o r d e r i s i n f e c t e d w i t h 
t h e a d v e r s a r i a l z e a l o f t h e S t a t e ' s 
c o u n s e l . Thus, S c o t t a r g u e s t h a t t h e t r i a l 
c o u r t ' s o r d e r c a n n o t r e f l e c t t h e 
i n d e p e n d e n t and i m p a r t i a l f i n d i n g s o f t h e 
t r i a l c o u r t and c a n n o t be t h e p r o d u c t o f 
t h e t r i a l c o u r t ' s i n d e p e n d e n t j u d g m e n t . As 
f o r S c o t t ' s c l a i m t h a t t h e p r e s e n c e i n t h e 
t r i a l c o u r t ' s o r d e r o f t h e same 
t y p o g r a p h i c a l e r r o r s c o n t a i n e d i n t h e 
S t a t e ' s answer i s e v i d e n c e t h a t t h e t r i a l 
c o u r t ' s o r d e r i s n o t a p r o d u c t o f t h e 
i n d e p e n d e n t judgment o f t h e t r i a l c o u r t , we 
n o t e t h a t S c o t t has d i r e c t e d t h i s C o u r t t o 
o n l y two e x a m p l e s o f s u c h t y p o g r a p h i c a l 
e r r o r s a p p e a r i n g i n t h e a p p r o x i m a t e l y 58 
pages o f t e x t t h a t c o n s t i t u t e t h e S t a t e ' s 
answer and t h e t r i a l c o u r t ' s o r d e r . T h i s 
C o u r t r e c o g n i z e d i n Ex p a r t e I n g r a m [ , 51 
So. 3d 1119 ( A l a . 2 0 1 0 ) , ] t h a t sometimes 
m i n o r e r r o r s f i n d t h e i r way i n t o o r d e r s 
d r a f t e d by t r i a l c o u r t s . We do n o t c o n s i d e r 
t h e few t y p o g r a p h i c a l e r r o r s a t i s s u e h e r e , 
by t h e m s e l v e s , as s u f f i c i e n t e v i d e n c e upon 
w h i c h t o b a s e a c o n c l u s i o n t h a t t h e t r i a l 
c o u r t ' s o r d e r i s n o t a p r o d u c t o f t h e t r i a l 
c o u r t ' s i n d e p e n d e n t j u d g m e n t . The f a c t t h a t 
t h e same t y p o g r a p h i c a l e r r o r s a p p e a r i n t h e 
same l o c a t i o n s i n b o t h t h e S t a t e ' s answer 
and t h e t r i a l c o u r t ' s o r d e r d o e s , however, 
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i n 
i s 
a 

b o l s t e r t h i s C o u r t ' s c o n c l u s i o n r e a c h e d 
i n f r a t h a t t h e t r i a l c o u r t ' s o r d e r i s n o t 
a p r o d u c t o f i t s i n d e p e n d e n t j u d g m e n t . We 
a l s o n o t e t h a t t h e S t a t e ' s answer and t h e 
t r i a l c o u r t ' s o r d e r a r e b o t h 58 pages 
l e n g t h . A g a i n , a l t h o u g h t h i s f a c t a l o n e 
i n s u f f i c i e n t e v i d e n c e upon w h i c h t o b a s e 
c o n c l u s i o n t h a t t h e o r d e r i s n o t a p r o d u c t 
o f t h e t r i a l c o u r t ' s i n d e p e n d e n t j u d g m e n t , 
i t b o l s t e r s t h i s C o u r t ' s c o n c l u s i o n r e a c h e d 
i n f r a t h a t t h e t r i a l c o u r t ' s o r d e r i s n o t 
a p r o d u c t o f i t s i n d e p e n d e n t j u d g m e n t . 

" ' F u r t h e r , S c o t t n o t e s t h a t i n 
a d o p t i n g t h e S t a t e ' s answer t h e t r i a l c o u r t 
r e p e a t e d i n i t s o r d e r t h e S t a t e ' s c i t a t i o n 
t o and r e l i a n c e upon W i l l i a m s v. S t a t e , 783 
So. 2d 108 ( A l a . C r i m . App. 2 0 0 0 ) , a c a s e 
t h a t had been o v e r r u l e d by t h i s C o u r t 
a p p r o x i m a t e l y two y e a r s b e f o r e t h e t r i a l 
c o u r t e n t e r e d i t s o r d e r i n t h i s c a s e . I n Ex  
p a r t e T a y l o r , 10 So. 3d 1075 ( A l a . 2 0 0 5 ) , 
t h i s C o u r t by i m p l i c a t i o n o v e r r u l e d t h e 
C o u r t o f C r i m i n a l A p p e a l s ' h o l d i n g i n 
W i l l i a m s t h a t "'a f i n d i n g o f no m a n i f e s t 
i n j u s t i c e u n d e r t h e " p l a i n e r r o r " s t a n d a r d 
on a d i r e c t a p p e a l s e r v e s t o e s t a b l i s h a 
f i n d i n g o f no p r e j u d i c e u n d e r t h e t e s t f o r 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l p r o v i d e d 
i n S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 668, 
104 S. C t . 2052, 80 L. Ed. 2d 674 ( 1 9 8 4 ) . " ' 
W i l l i a m s , 783 So. 2d a t 133 ( q u o t i n g S t a t e  
v. C l a r k , 913 S.W. 2d 399, 406 (Mo. C t . 
App. 1996) ( f o o t n o t e o m i t t e d ) ) . The t r i a l 
c o u r t d i d n o t c i t e W i l l i a m s f o r p u r p o s e s o f 
t h a t h o l d i n g ; r a t h e r , i t i s c l e a r t h a t 
W i l l i a m s was c i t e d i n s u p p o r t o f t h e t r i a l 
c o u r t ' s c o n c l u s i o n t h a t S c o t t had f a i l e d t o 
s a t i s f y h i s b u r d e n o f p l e a d i n g u n d e r R u l e 
32. T h e r e i s no e r r o r i n c i t i n g and r e l y i n g 
upon a c a s e f o r a p a r t i c u l a r p r o p o s i t i o n o f 
l a w when t h a t c a s e has been r e v e r s e d on a 
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g r o u n d o t h e r t h a n t h e s p e c i f i c p r o p o s i t i o n 
o f l a w b e i n g r e l i e d upon. The t r i a l c o u r t ' s 
c i t a t i o n t o W i l l i a m s i n t h i s c a s e does n o t 
r i s e t o t h e l e v e l o f a m a t e r i a l and o b v i o u s 
e r r o r as c o n t e m p l a t e d by t h e h o l d i n g i n Ex  
p a r t e Ingram, s u p r a . A c c o r d i n g l y , we do n o t 
c o n s i d e r t h e t r i a l c o u r t ' s c i t a t i o n t o 
W i l l i a m s as e v i d e n c e i n d i c a t i n g t h a t t h e 
t r i a l c o u r t ' s o r d e r i s n o t a p r o d u c t o f t h e 
t r i a l c o u r t ' s i n d e p e n d e n t j u d g m e n t . 

"'More t r o u b l i n g i s S c o t t ' s c o n t e n t i o n 
t h a t b e c a u s e t h e t r i a l c o u r t a d o p t e d 
v e r b a t i m t h e S t a t e ' s answer as i t s o r d e r , 
t h e o r d e r i s i n f e c t e d w i t h t h e same 
a d v e r s a r i a l z e a l o f t h e S t a t e ' s c o u n s e l as 
i s t h e a n s w er. S c o t t c o n t e n d s t h a t , 
a l t h o u g h an o r d e r p r e p a r e d by a p a r t y f o r 
t h e p r o p o s e d a d o p t i o n by t h e t r i a l c o u r t 
p u r p o r t s t o be d i s i n t e r e s t e d , t h e 
a d v e r s a r i a l z e a l o f c o u n s e l a l l t o o o f t e n 
i n f e c t s t h e a d o p t e d o r d e r o f t h e t r i a l 
c o u r t , w h i c h i s s u p p o s e d t o c o n t a i n 
d i s i n t e r e s t e d f i n d i n g s . See C u t h b e r t s o n v.  
B i g g e r s B r o s . , I n c . , 702 F.2d 454 ( 4 t h C i r . 
1 9 8 3 ) . S c o t t c o n t e n d s t h a t an answer i s a 
p l e a d i n g t h a t n e v e r i s p r e p a r e d w i t h t h e 
p r e t e n s e o f i m p a r t i a l i t y . We a g r e e . As 
S c o t t c o n t e n d s , an a n s wer, by i t s v e r y 
n a t u r e , i s a d v e r s a r i a l and s e t s f o r t h one 
p a r t y ' s p o s i t i o n i n t h e l i t i g a t i o n . I t 
makes no c l a i m o f b e i n g an i m p a r t i a l 
c o n s i d e r a t i o n o f t h e f a c t s and l a w ; r a t h e r , 
i t i s a work o f a d v o c a c y t h a t e x h o r t s one 
p a r t y ' s p e r c e p t i o n o f t h e l a w as i t 
p e r t a i n s t o t h e r e l e v a n t f a c t s . The C o u r t 
o f C r i m i n a l A p p e a l s a c k n o w l e d g e d t h e n a t u r e 
o f t h e S t a t e ' s answer i n t h i s c a s e , s t a t i n g 
t h a t " t h e p l e a d i n g c l e a r l y a d v o c a t e d and 
s o u g h t summary d i s m i s s a l o f t h e m a j o r i t y o f 
S c o t t ' s c l a i m s . " S c o t t v. S t a t e , So. 3d 
a t . 
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" ' T h i s C o u r t s t a t e d i n Ex p a r t e I ngram 
t h a t t h e " a p p e l l a t e c o u r t s must be c a r e f u l 
t o e v a l u a t e a c l a i m t h a t a p r e p a r e d o r d e r 
d r a f t e d by t h e p r e v a i l i n g p a r t y and a d o p t e d 
by t h e t r i a l c o u r t v e r b a t i m does n o t  
r e f l e c t t h e i n d e p e n d e n t and i m p a r t i a l  
f i n d i n g s and c o n c l u s i o n s o f t h e t r i a l  
c o u r t . " Ex p a r t e Ingram, 51 So. 3d a t 1124 
( e m p h a s i s a d d e d ) . H e r e , we do n o t even have 
t h e b e n e f i t o f an o r d e r p r o p o s e d o r 
" p r e p a r e d " by a p a r t y ; r a t h e r t h e o r d e r i s 
a j u d i c i a l i n c o r p o r a t i o n o f a p a r t y ' s 
p l e a d i n g as t h e " i n d e p e n d e n t and i m p a r t i a l 
f i n d i n g s and c o n c l u s i o n s o f t h e t r i a l 
c o u r t . " I d . a t 1124. The f i r s t and most 
f u n d a m e n t a l r e q u i r e m e n t o f t h e r e v i e w i n g 
c o u r t i s t o d e t e r m i n e " t h a t t h e o r d e r and 
t h e f i n d i n g s and c o n c l u s i o n s i n s u c h o r d e r 
a r e i n f a c t t h o s e o f t h e t r i a l c o u r t . " I d . 
a t 1124. The t r i a l c o u r t ' s v e r b a t i m 
a d o p t i o n o f t h e S t a t e ' s answer t o S c o t t ' s 
R u l e 32 p e t i t i o n as i t s o r d e r , by i t s 
n a t u r e , v i o l a t e s t h i s C o u r t ' s h o l d i n g i n Ex  
p a r t e Ingram. A c c o r d i n g l y , we must r e v e r s e 
t h e C o u r t o f C r i m i n a l A p p e a l s ' judgment 
i n s o f a r as i t a f f i r m s t h e t r i a l c o u r t ' s 
a d o p t i o n o f t h e S t a t e ' s answer as i t s 
o r d e r , and we remand t h e c a s e t o t h e C o u r t 
o f C r i m i n a l A p p e a l s w i t h d i r e c t i o n s t o 
remand t h e c a s e t o t h e t r i a l c o u r t f o r t h a t 
c o u r t t o r e v e r s e i t s o r d e r d i s m i s s i n g 
S c o t t ' s R u l e 32 p e t i t i o n and t o e n t e r a new 
o r d e r i n l i g h t o f t h i s o p i n i o n . ' 

" So. 3d a t ." 

M i l l e r , So. 3d a t . See a l s o Ray v. S t a t e , [Ms. CR-

06-2143, Feb. 4, 2011] So. 3d , ( A l a . C r i m . App. 

2 0 1 1 ) . 

72 



CR-09-1129 

H e r e , t h e f a c t s i t u a t i o n i s d i s t i n g u i s h a b l e f r o m t h e f a c t 

s i t u a t i o n s i n b o t h Ex p a r t e I ngram and Ex p a r t e S c o t t . I n t h i s 

c a s e , t h e c i r c u i t j u d g e who d e n i e d M c W h o r t e r ' s p o s t c o n v i c t i o n 

p e t i t i o n d i d n o t p r e s i d e a t M c W h o r t e r ' s t r i a l ; h owever, i n t h e 

o r d e r d e n y i n g M c W h o r t e r ' s p o s t c o n v i c t i o n p e t i t i o n t h e c o u r t 

d i d n o t p r o f e s s t o have p e r s o n a l k n o w ledge o f t h e p e r f o r m a n c e 

o f M c W h o r t e r ' s t r i a l c o u n s e l . F u r t h e r , t h e c i r c u i t c o u r t i n 

t h i s c a s e d i d n o t b a s e i t s o r d e r d e n y i n g M c W h o r t e r ' s 

p o s t c o n v i c t i o n p e t i t i o n upon t h e S t a t e ' s i n i t i a l answer t o t h e 

p o s t c o n v i c t i o n p e t i t i o n . I n s t e a d , a f t e r numerous p l e a d i n g s , 

and a f t e r t h e p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g on 

M c W h o r t e r ' s R u l e 32 c l a i m s , t h e c o u r t a l l o w e d s u b m i s s i o n o f 

b r i e f s . B o t h t h e S t a t e and McWhorter s u b m i t t e d p r o p o s e d 

o r d e r s , and McWhorter s u b m i t t e d a p o s t - h e a r i n g b r i e f . 

M c Whorter d i d n o t o b j e c t i n h i s p o s t - h e a r i n g b r i e f t o t h e 

p o s s i b i l i t y o f t h e c i r c u i t c o u r t ' s a d o p t i n g t h e S t a t e ' s 

p r o p o s e d o r d e r . The c i r c u i t c o u r t d i d n o t i s s u e i t s f i n a l 

o r d e r u n t i l s e v e r a l weeks a f t e r b o t h t h e S t a t e and McWhorter 

had s u b m i t t e d t h e i r p r o p o s e d o r d e r s and McWhorter had f i l e d 

h i s p o s t - h e a r i n g b r i e f . 

C o n s e q u e n t l y , i n l i g h t o f t h e s e f a c t s , we c o n c l u d e t h a t 
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t h e c i r c u i t c o u r t ' s o r d e r i s i t s own and n o t m e r e l y an 

u n e x a m i n e d a d o p t i o n o f a p r o p o s e d o r d e r s u b m i t t e d by t h e 

S t a t e . M o r e o v e r , f o r t h e r e a s o n s s e t f o r t h above i n r e g a r d t o 

t h e j u r o r - m i s c o n d u c t c l a i m s and b e l o w as t o t h e o t h e r c l a i m s 

M c w h o r t e r r a i s e s on a p p e a l , we h o l d t h a t t h e c i r c u i t c o u r t ' s 

f i n d i n g s a r e n o t " c l e a r l y e r r o n e o u s . " 

I I . 

M c W h o r t e r a r g u e s he was d e n i e d h i s c o n s t i t u t i o n a l r i g h t 

t o e f f e c t i v e a s s i s t a n c e o f c o u n s e l a t t h e p e n a l t y p h a s e . 

( C l a i m X I I i n M c W h o r t e r ' s amended R u l e 32 P e t i t i o n . ) More 

p a r t i c u l a r l y , M c W h o r t e r a l l e g e s t h a t h i s c o u n s e l d i d n o t 

a d e q u a t e l y i n v e s t i g a t e and p r e s e n t m i t i g a t i o n e v i d e n c e and 

t h a t h i s a t t o r n e y s ' p e r f o r m a n c e was d e f i c i e n t d u r i n g t h e 

p e n a l t y and s e n t e n c i n g p h a s e s . B e f o r e a d d r e s s i n g M c W h o r t e r ' s 

s p e c i f i c a r g u m e n t s , we s e t f o r t h t h e g e n e r a l p r i n c i p l e s o f l a w 

r e g a r d i n g i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s . 

A l l e g a t i o n s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l a r e 

g o v e r n e d by t h e p r i n c i p l e s s e t f o r t h i n S t r i c k l a n d v.  

W a s h i n g t o n , 466 U.S. 668 (1 9 8 4 ) . To p r e v a i l on a c l a i m o f 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l , t h e p e t i t i o n e r must 

e s t a b l i s h : (1) t h a t c o u n s e l ' s p e r f o r m a n c e was d e f i c i e n t and 
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(2) t h a t t h e p e t i t i o n e r was p r e j u d i c e d by t h e d e f i c i e n t 

p e r f o r m a n c e . 466 U.S. a t 687 ; Ex p a r t e L a w l e y , 512 So. 2d 

1370, 1372 ( A l a . 1 9 8 7 ) . 

" J u d i c i a l s c r u t i n y o f c o u n s e l ' s 
p e r f o r m a n c e must be h i g h l y d e f e r e n t i a l . I t 
i s a l l t o o t e m p t i n g f o r a d e f e n d a n t t o 
s e c o n d - g u e s s c o u n s e l ' s a s s i s t a n c e a f t e r 
c o n v i c t i o n o r a d v e r s e s e n t e n c e , and i t i s 
a l l t o o e a s y f o r a c o u r t , e x a m i n i n g 
c o u n s e l ' s d e f e n s e a f t e r i t has p r o v e d 
u n s u c c e s s f u l , t o c o n c l u d e t h a t a p a r t i c u l a r 
a c t o r o m i s s i o n o f c o u n s e l was 
u n r e a s o n a b l e . C f . E n g l e v. I s a a c , 456 U.S. 
107, 133-34, 102 S. C t . 1558, 71 L.Ed. 2d 
783 ( 1 9 8 2 ) . A f a i r a s s e s s m e n t o f a t t o r n e y 
p e r f o r m a n c e r e q u i r e s t h a t e v e r y e f f o r t be 
made t o e l i m i n a t e t h e d i s t o r t i n g e f f e c t s o f 
h i n d s i g h t , t o r e c o n s t r u c t t h e c i r c u m s t a n c e s 
o f c o u n s e l ' s c h a l l e n g e d c o n d u c t , and t o 
e v a l u a t e t h e c o n d u c t f r o m c o u n s e l ' s 
p e r s p e c t i v e a t t h e t i m e . B e c a u s e o f t h e 
d i f f i c u l t i e s i n h e r e n t i n m a k i n g t h e 
e v a l u a t i o n , a c o u r t must i n d u l g e a s t r o n g 
p r e s u m p t i o n t h a t c o u n s e l ' s c o n d u c t f a l l s 
w i t h i n t h e w i d e r a n g e o f r e a s o n a b l e 
p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , t h e 
d e f e n d a n t must overcome t h e p r e s u m p t i o n 
t h a t , u n d e r t h e c i r c u m s t a n c e s , t h e 
c h a l l e n g e d a c t i o n 'might be c o n s i d e r e d 
s ound t r i a l s t r a t e g y . ' See M i c h e l v.  
L o u i s i a n a , [350 U.S. 9 1 ] , a t 101 [ ( 1 9 5 5 ) ] . 
T h e r e a r e c o u n t l e s s ways t o p r o v i d e 
e f f e c t i v e a s s i s t a n c e i n any g i v e n c a s e . 
Even t h e b e s t c r i m i n a l d e f e n s e a t t o r n e y s 
w o u l d n o t d e f e n d a p a r t i c u l a r c l i e n t i n t h e 
same way." 

S t r i c k l a n d , 466 U.S. a t 68 9 ( c i t a t i o n s o m i t t e d ) . As t h e 
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U n i t e d S t a t e s Supreme C o u r t f u r t h e r s t a t e d : 

" [ S ] t r a t e g i c c h o i c e s made a f t e r 
t h o r o u g h i n v e s t i g a t i o n o f l a w and f a c t s 
r e l e v a n t t o p l a u s i b l e o p t i o n s a r e v i r t u a l l y 
u n c h a l l e n g e a b l e ; and s t r a t e g i c c h o i c e s made 
a f t e r l e s s t h a n c o m p l e t e i n v e s t i g a t i o n a r e 
r e a s o n a b l e p r e c i s e l y t o t h e e x t e n t t h a t 
r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t s s u p p o r t 
t h e l i m i t a t i o n s on i n v e s t i g a t i o n . I n o t h e r 
w o r d s , c o u n s e l has a d u t y t o make 
r e a s o n a b l e i n v e s t i g a t i o n s o r t o make a 
r e a s o n a b l e d e c i s i o n t h a t makes p a r t i c u l a r 
i n v e s t i g a t i o n s u n n e c e s s a r y . I n any 
i n e f f e c t i v e n e s s c a s e , a p a r t i c u l a r d e c i s i o n 
n o t t o i n v e s t i g a t e must be d i r e c t l y 
a s s e s s e d f o r r e a s o n a b l e n e s s i n a l l t h e 
c i r c u m s t a n c e s , a p p l y i n g a h e a v y measure o f 
d e f e r e n c e t o c o u n s e l ' s j u d g m e n t s . " 

S t r i c k l a n d , 466 U.S. a t 690-91. 

W i t h r e g a r d t o an a t t o r n e y ' s d u t y t o i n v e s t i g a t e , we have 

s a i d : 

" W h i l e c o u n s e l has a d u t y t o 
i n v e s t i g a t e i n an a t t e m p t t o l o c a t e 
e v i d e n c e f a v o r a b l e t o t h e d e f e n d a n t , ' t h i s 
d u t y o n l y r e q u i r e s a r e a s o n a b l e 
i n v e s t i g a t i o n . ' S i n g l e t o n v. T h i g p e n , 847 
F.2d 668, 669 ( 1 1 t h C i r . ( A l a . ) 1 9 8 8 ) , c e r t . 
d e n i e d , 488 U.S. 1019, 109 S.Ct. 822, 102 
L.Ed. 2d 812 (1989) ( e m p h a s i s a d d e d ) . See 
S t r i c k l a n d [v. W a s h i n g t o n ] , 466 U.S. [668] 
a t 691, 104 S.Ct. [2052] a t 2066, 80 L.Ed. 
2d 674 [ (1984) ] ; M o r r i s o n v. S t a t e , 551 
So. 2d 435 ( A l a . C r . App. 1 98 9 ) , c e r t . 
d e n i e d , 495 U.S. 911, 110 S. C t . 1938, 109 
L.Ed. 2d 301 ( 1 9 9 0 ) . C o u n s e l ' s o b l i g a t i o n 
i s t o c o n d u c t a ' s u b s t a n t i a l i n v e s t i g a t i o n 
i n t o e a c h o f t h e p l a u s i b l e l i n e s o f 
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d e f e n s e . ' S t r i c k l a n d , 466 U.S. a t 681, 104 
S.Ct. a t 2061 (e m p h a s i s a d d e d ) . 'A 
s u b s t a n t i a l i n v e s t i g a t i o n i s j u s t what t h e 
t e r m i m p l i e s ; i t does n o t demand t h a t 
c o u n s e l d i s c o v e r e v e r y s h r e d o f e v i d e n c e 
b u t t h a t a r e a s o n a b l e i n q u i r y i n t o a l l 
p l a u s i b l e d e f e n s e s be made.' I d . , 466 U.S. 
a t 686, 104 S.Ct. a t 2063." 

"'The r e a s o n a b l e n e s s o f c o u n s e l ' s 
a c t i o n s may be d e t e r m i n e d o r 
s u b s t a n t i a l l y i n f l u e n c e d by t h e 
d e f e n d a n t ' s own s t a t e m e n t s o r 
a c t i o n s . C o u n s e l ' s a c t i o n s a r e 
u s u a l l y b a s e d , q u i t e p r o p e r l y , on 
i n f o r m e d s t r a t e g i c c h o i c e s made 
by t h e d e f e n d a n t and on 
i n f o r m a t i o n s u p p l i e d by t h e 
d e f e n d a n t . I n p a r t i c u l a r , what 
i n v e s t i g a t i o n d e c i s i o n s a r e 
r e a s o n a b l e depends c r i t i c a l l y on 
s u c h i n f o r m a t i o n . ' 

" I d . , 466 U.S. a t 691, 104 S.Ct. a t 2066." 

J o n e s , 753 So. 2d a t 1191. 

"The p u r p o s e o f i n e f f e c t i v e n e s s r e v i e w 
i s n o t t o g r a d e c o u n s e l ' s p e r f o r m a n c e . See 
S t r i c k l a n d [v. W a s h i n g t o n ] , [466 U.S. 668,] 
104 S.Ct. [2052] a t 2065 [ 1 9 8 4 ) ] ; see a l s o 
W h i t e v. S i n g l e t a r y , 972 F.2d 1218, 1221 
(1 1 t h C i r . 1992) ('We a r e n o t i n t e r e s t e d i n 
g r a d i n g l a w y e r s ' p e r f o r m a n c e s ; we a r e 
i n t e r e s t e d i n w h e t h e r t h e a d v e r s a r i a l 
p r o c e s s a t t r i a l , i n f a c t , w o r k e d 
a d e q u a t e l y . ' ) . We r e c o g n i z e t h a t 
' [ r ] e p r e s e n t a t i o n i s an a r t , and an a c t o r 
o m i s s i o n t h a t i s u n p r o f e s s i o n a l i n one c a s e 
may be sound o r even b r i l l i a n t i n a n o t h e r . ' 
S t r i c k l a n d , [466 U.S. a t 693,] 104 S. C t . 
a t 2067. D i f f e r e n t l a w y e r s have d i f f e r e n t 
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g i f t s ; t h i s f a c t , as w e l l as d i f f e r i n g 
c i r c u m s t a n c e s f r o m c a s e t o c a s e , means t h e 
r a n g e o f what m i g h t be a r e a s o n a b l e 
a p p r o a c h a t t r i a l must be b r o a d . To s t a t e 
t h e o b v i o u s : t h e t r i a l l a w y e r s , i n e v e r y 
c a s e , c o u l d have done s o m e t h i n g more o r 
s o m e t h i n g d i f f e r e n t . So, o m i s s i o n s a r e 
i n e v i t a b l e . B u t , t h e i s s u e i s n o t what i s 
p o s s i b l e o r 'what i s p r u d e n t o r 
a p p r o p r i a t e , b u t o n l y what i s 
c o n s t i t u t i o n a l l y c o m p e l l e d . ' B u r g e r v.  
Kemp, 483 U.S. 776, 107 S. C t . 3114, 3126, 
97 L.Ed. 2d 638 ( 1 9 8 7 ) . " 

C h a n d l e r v. U n i t e d S t a t e s , 218 F.3d 1305, 1313 ( 1 1 t h C i r . 

2000) ( f o o t n o t e o m i t t e d ) . 

"As t h e Supreme C o u r t e x p l a i n e d i n S t r i c k l a n d , t h e i s s u e 

o f what i n v e s t i g a t i o n d e c i s i o n s a r e r e a s o n a b l e 'depends 

c r i t i c a l l y ' on t h e d e f e n d a n t ' s i n s t r u c t i o n s Cummings v. 

S e c r e t a r y , Dep't o f C o r r . , 588 F.3d 1331, 1357 ( 1 1 t h C i r . 

2 0 0 9 ) . 

M o r e o v e r , 

" t h e r e i s no r e a s o n f o r a c o u r t d e c i d i n g an 
i n e f f e c t i v e a s s i s t a n c e c l a i m t o a p p r o a c h t h e i n q u i r y 
i n t h e same o r d e r o r e v e n t o a d d r e s s b o t h components 
o f t h e i n q u i r y i f t h e d e f e n d a n t makes an 
i n s u f f i c i e n t s h o w i n g on one. I n p a r t i c u l a r , a c o u r t 
n e e d n o t d e t e r m i n e w h e t h e r c o u n s e l ' s p e r f o r m a n c e was 
d e f i c i e n t b e f o r e e x a m i n i n g t h e p r e j u d i c e s u f f e r e d b y 
t h e d e f e n d a n t as a r e s u l t o f t h e a l l e g e d 
d e f i c i e n c i e s . The o b j e c t o f an i n e f f e c t i v e n e s s c l a i m 
i s n o t t o g r a d e c o u n s e l ' s p e r f o r m a n c e . I f i t i s 
e a s i e r t o d i s p o s e o f an i n e f f e c t i v e n e s s c l a i m on t h e 
g r o u n d o f l a c k o f s u f f i c i e n t p r e j u d i c e , w h i c h we 
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e x p e c t w i l l o f t e n be s o , t h a t c o u r s e s h o u l d be 
f o l l o w e d . C o u r t s s h o u l d s t r i v e t o e n s u r e t h a t 
i n e f f e c t i v e n e s s c l a i m s n o t become so burdensome t o 
d e f e n s e c o u n s e l t h a t t h e e n t i r e c r i m i n a l j u s t i c e 
s y s t e m s u f f e r s as a r e s u l t . " 

S t r i c k l a n d , 466 U.S. a t 697. " I t i s f i r m l y e s t a b l i s h e d t h a t 

a c o u r t must c o n s i d e r t h e s t r e n g t h o f t h e e v i d e n c e i n d e c i d i n g 

w h e t h e r t h e S t r i c k l a n d p r e j u d i c e p r o n g has been s a t i s f i e d . " 

B u e h l v. Vaughn, 166 F.3d 163, 172 (3d C i r . 1 9 9 9 ) . 

I n W i g g i n s v. S m i t h , 539 U.S. 510 ( 2 0 0 3 ) , t h e U n i t e d 

S t a t e s Supreme C o u r t a d d r e s s e d a c l a i m t h a t c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o a d e q u a t e l y i n v e s t i g a t e and p r e s e n t 

m i t i g a t i o n e v i d e n c e . The W i g g i n s C o u r t f o u n d t h a t c o u n s e l ' s 

p e r f o r m a n c e was i n e f f e c t i v e b e c a u s e c o u n s e l f a i l e d t o 

i n v e s t i g a t e and p r e s e n t e v i d e n c e t h a t W i g g i n s h a d a 

d y s f u n c t i o n a l and b l e a k u p b r i n g i n g , t h a t he s u f f e r e d f r o m 

s u b s t a n t i a l p h y s i c a l and s e x u a l a b u s e , and t h a t he h a d m e n t a l 

d e f i c i e n c i e s . The C o u r t s t a t e d : 

" P e t i t i o n e r t h u s has t h e k i n d o f t r o u b l e d h i s t o r y we 
have d e c l a r e d r e l e v a n t t o a s s e s s i n g a d e f e n d a n t ' s 
m o r a l c u l p a b i l i t y . P e n r y v. L y n a u g h , 492 U.S. 302, 
319 (1989) ( ' " [ E ] v i d e n c e a b o u t t h e d e f e n d a n t ' s 
b a c k g r o u n d and c h a r a c t e r i s r e l e v a n t b e c a u s e o f t h e 
b e l i e f , l o n g h e l d b y t h i s s o c i e t y , t h a t d e f e n d a n t s 
who commit c r i m i n a l a c t s t h a t a r e a t t r i b u t a b l e t o a 
d i s a d v a n t a g e d b a c k g r o u n d ... may be l e s s c u l p a b l e 
t h a n d e f e n d a n t s who have no s u c h e x c u s e " ' ) ; see a l s o 
E d d i n g s v. Oklahoma, 455 U.S. 104, 112 (1982) 
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( n o t i n g t h a t c o n s i d e r a t i o n o f t h e o f f e n d e r ' s l i f e 
h i s t o r y i s a ' " p a r t o f t h e p r o c e s s o f i n f l i c t i n g t h e 
p e n a l t y o f d e a t h " ' ) ; L o c k e t t v. O h i o , 438 U.S. 586, 
604 (1978) ( i n v a l i d a t i n g O h i o l a w t h a t d i d n o t 
p e r m i t c o n s i d e r a t i o n o f a s p e c t s o f a d e f e n d a n t ' s 
b a c k g r o u n d ) . " 

539 U.S. a t 535. The C o u r t f u r t h e r s t a t e d : 

" I n f i n d i n g t h a t [ t r i a l c o u n s e l ' s ] i n v e s t i g a t i o n 
d i d n o t meet S t r i c k l a n d ' s p e r f o r m a n c e s t a n d a r d s , we 
e m p h a s i z e t h a t S t r i c k l a n d does n o t r e q u i r e c o u n s e l 
t o i n v e s t i g a t e e v e r y c o n c e i v a b l e l i n e o f m i t i g a t i n g 
e v i d e n c e no m a t t e r how u n l i k e l y t h e e f f o r t w o u l d be 
t o a s s i s t t h e d e f e n d a n t a t s e n t e n c i n g . Nor does 
S t r i c k l a n d r e q u i r e d e f e n s e c o u n s e l t o p r e s e n t 
m i t i g a t i n g e v i d e n c e a t s e n t e n c i n g i n e v e r y c a s e . 
B o t h c o n c l u s i o n s w o u l d i n t e r f e r e w i t h t h e 
' c o n s t i t u t i o n a l l y p r o t e c t e d i n d e p e n d e n c e o f c o u n s e l ' 
a t t h e h e a r t o f S t r i c k l a n d , 466 U.S., a t 689. We 
b a s e o u r c o n c l u s i o n on t h e much more l i m i t e d 
p r i n c i p l e t h a t ' s t r a t e g i c c h o i c e s made a f t e r l e s s 
t h a n c o m p l e t e i n v e s t i g a t i o n a r e r e a s o n a b l e ' o n l y t o 
t h e e x t e n t t h a t ' r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t s 
s u p p o r t t h e l i m i t a t i o n s on i n v e s t i g a t i o n . ' I d . , a t 
690-691. A d e c i s i o n n o t t o i n v e s t i g a t e t h u s 'must 
be d i r e c t l y a s s e s s e d f o r r e a s o n a b l e n e s s i n a l l t h e 
c i r c u m s t a n c e s . ' I d . , a t 691. 

" C o u n s e l ' s i n v e s t i g a t i o n i n t o W i g g i n s ' 
b a c k g r o u n d d i d n o t r e f l e c t r e a s o n a b l e p r o f e s s i o n a l 
j u d g m e n t . T h e i r d e c i s i o n t o e n d t h e i r i n v e s t i g a t i o n 
when t h e y d i d was n e i t h e r c o n s i s t e n t w i t h t h e 
p r o f e s s i o n a l s t a n d a r d s t h a t p r e v a i l e d i n 1989, n o r 
r e a s o n a b l e i n l i g h t o f t h e e v i d e n c e c o u n s e l 
u n c o v e r e d i n t h e s o c i a l s e r v i c e s r e c o r d s - - e v i d e n c e 
t h a t w o u l d have l e d a r e a s o n a b l y c o m p e t e n t a t t o r n e y 
t o i n v e s t i g a t e f u r t h e r . " 

539 U.S. a t 533-34. 

I n W i l l i a m s v. T a y l o r , 529 U.S. 362 ( 2 0 0 0 ) , t h e U n i t e d 
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S t a t e s Supreme C o u r t f o u n d t h a t c o u n s e l ' s p e r f o r m a n c e was 

d e f i c i e n t b e c a u s e c o u n s e l d i d n o t b e g i n t o i n v e s t i g a t e 

m i t i g a t i o n e v i d e n c e u n t i l a week b e f o r e t r i a l a nd c o u n s e l 

" f a i l e d t o c o n d u c t an i n v e s t i g a t i o n t h a t w o u l d have u n c o v e r e d 

e x t e n s i v e r e c o r d s g r a p h i c a l l y d e s c r i b i n g W i l l i a m s ' n i g h t m a r i s h 

c h i l d h o o d , n o t b e c a u s e o f any s t r a t e g i c c a l c u l a t i o n b u t 

b e c a u s e t h e y i n c o r r e c t l y t h o u g h t t h a t s t a t e l a w b a r r e d a c c e s s 

t o s u c h r e c o r d s . " 529 U.S. a t 395. 

"The U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h 
C i r c u i t has h e l d t h a t t r i a l c o u n s e l ' s f a i l u r e t o 
i n v e s t i g a t e t h e p o s s i b i l i t y o f m i t i g a t i n g e v i d e n c e 
i s , p e r s e , d e f i c i e n t p e r f o r m a n c e . See H o r t o n v.  
Z a n t , 941 F.2d 1449, 1462 ( 1 1 t h C i r . 1991) ('our 
c a s e l a w r e j e c t s t h e n o t i o n t h a t a " s t r a t e g i c " 
d e c i s i o n c a n be r e a s o n a b l e when t h e a t t o r n e y has 
f a i l e d t o i n v e s t i g a t e h i s o p t i o n s and make a 
r e a s o n a b l e c h o i c e b e t w e e n t h e m ' ) , c e r t . d e n i e d , 503 
U.S. 952, 112 S. C t . 1516, 117 L. Ed. 2d 652 ( 1 9 9 2 ) ; 
s e e , a l s o , J a c k s o n v. H e r r i n g , 42 F.3d 1350, 1366-68 
( 1 1 t h C i r . ) ( ' A l t h o u g h c o u n s e l n e e d n o t " i n v e s t i g a t e 
e v e r y e v i d e n t i a r y l e a d , " he must g a t h e r enough 
k n o w l e d g e o f t h e p o t e n t i a l m i t i g a t i o n e v i d e n c e t o 
a r r i v e a t an " i n f o r m e d j u d g m e n t " i n m a k i n g [ t h e 
d e c i s i o n n o t t o p r e s e n t s u c h e v i d e n c e ] [A] 
l e g a l d e c i s i o n t o f o r g o a m i t i g a t i o n p r e s e n t a t i o n 
c a n n o t be r e a s o n a b l e i f i t i s u n s u p p o r t e d b y 
s u f f i c i e n t i n v e s t i g a t i o n . ' ) ( e m p h a s i s added; 
c i t a t i o n s o m i t t e d ) , c e r t . d i s m i s s e d , 515 U.S. 1189, 
116 S. C t . 38, 132 L. Ed. 2d 919 ( 1 9 9 5 ) . " 

Ex p a r t e L a n d , 775 So. 2d 847, 853-54 ( A l a . 2 0 0 0 ) , o v e r r u l e d  

on o t h e r g r o u n d s b y S t a t e v. M a r t i n , [Ms. 1091450, J a n . 7, 
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2011] So. 3d , ( A l a . 2011) . 

I n J a c k s o n v. H e r r i n g , 42 F.3d 1350 ( 1 1 t h C i r . 1 9 9 5 ) , t h e 

U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t 

s t a t e d : 

" I n c a s e s where s e n t e n c i n g c o u n s e l d i d n o t 
c o n d u c t enough i n v e s t i g a t i o n t o f o r m u l a t e an 
a c c u r a t e l i f e p r o f i l e o f a d e f e n d a n t , we have h e l d 
t h e r e p r e s e n t a t i o n b e n e a t h p r o f e s s i o n a l l y c o m p e t e n t 
s t a n d a r d s . See, e.g., B l a n c o [v. S i n g l e t a r y ] , 943 
F.2d [1477] 1501-03 [ ( 1 1 t h C i r . 1991)] ( c o u n s e l ' s 
p e r f o r m a n c e d e f i c i e n t where h i s s o l e a t t e m p t t o 
p r o c u r e m i t i g a t i o n w i t n e s s e s f o r p e n a l t y p h a s e was 
t o l e a v e messages f o r t h e w i t n e s s e s and a w a i t t h e i r 
r e s p o n s e s , and he t h u s u l t i m a t e l y c o n d u c t e d no 
i n t e r v i e w s ) ; H a r r i s [v. D u g g e r ] , 874 F.2d [756] 763 
[ ( 1 1 t h C i r . 1989)] ( c o u n s e l d e f i c i e n t where he d i d 
n o t i n v e s t i g a t e d e f e n d a n t ' s f a m i l y , s c h o l a s t i c , 
m i l i t a r y and employment b a c k g r o u n d ) ; M i d d l e t o n [v.  
D u g g e r ] , 849 F.2d [491] 493 [ ( 1 1 t h C i r . 1988)] 
( p e r f o r m a n c e d e f i c i e n t where ' t r i a l c o u n s e l 
c o n d u c t e d a l m o s t no b a c k g r o u n d i n v e s t i g a t i o n , 
d e s p i t e d i s c u s s i o n s w i t h M i d d l e t o n c o n c e r n i n g t h e 
e x i s t e n c e o f s u c h m i t i g a t i n g e v i d e n c e ' as 
p s y c h i a t r i c p r o b l e m s , b r u t a l c h i l d h o o d , p h y s i c a l , 
s e x u a l and d r u g a b u s e , and l o w I . Q . ) ; A r m s t r o n g [v.  
D u g g e r ] , 833 F.2d [1430] 1433-34 [ ( 1 1 t h C i r . 1987)] 
( p e r f o r m a n c e d e f i c i e n t where t r i a l c o u n s e l ' s 
i n v e s t i g a t i o n o f m i t i g a t i n g e v i d e n c e was l i m i t e d t o 
s i n g l e c o n v e r s a t i o n w i t h d e f e n d a n t and h i s p a r e n t s , 
and a n o t h e r c o n v e r s a t i o n w i t h d e f e n d a n t ' s p a r o l e 
o f f i c e r ) . " 

42 F.3d a t 1367. 

I n e x a m i n i n g t h i s i n e f f e c t i v e n e s s c l a i m , t h e c i r c u i t 

c o u r t d e s c r i b e d what M c W h o r t e r ' s a t t o r n e y s d i d d u r i n g t h e 
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p e n a l t y p h a s e . The c o u r t ' s f i n d i n g s were b a s e d p r i m a r i l y on 

t h e t e s t i m o n y o f t h e a t t o r n e y s - - M i t c h e l l and B e r r y . As s e t 

o u t a b o v e , t h e t e s t i m o n y a t t h e e v i d e n t i a r y h e a r i n g i n d i c a t e d 

t h a t t o p r e p a r e f o r t h e p e n a l t y p h a s e , M i t c h e l l and B e r r y 

i n t e r v i e w e d M c W h o r t e r , h i s m o t h e r R o w l a n d , h i s a u n t G a r r i s o n , 

and h i s h a l f s i s t e r M e l i n d a R o w l a n d . They i n t e r v i e w e d t h e 

l a t t e r t h r e e i n what M c W h o r t e r r e f e r s t o i n t h e p o s t c o n v i c t i o n 

p r o c e e d i n g as t h e " t r i p l e i n t e r v i e w . " D u r i n g t h i s i n t e r v i e w , 

c o u n s e l c o m p l e t e d a document e n t i t l e d " C l i e n t B a c k g r o u n d 

I n f o r m a t i o n , " w h i c h i n c l u d e d M c W h o r t e r ' s f a m i l y h i s t o r y , h i s 

m e d i c a l and m e n t a l - h e a l t h h i s t o r y , h i s s u b s t a n c e - a b u s e 

h i s t o r y , h i s c r i m i n a l h i s t o r y , and h i s e d u c a t i o n h i s t o r y . An 

i n v e s t i g a t o r was n o t h i r e d f o r t h e p e n a l t y - p h a s e p r e p a r a t i o n 

b e c a u s e , a c c o r d i n g t o M c w h o r t e r ' s a t t o r n e y s , a s t r a t e g y c o u l d 

be f o r m u l a t e d w i t h M c W h o r t e r and h i s f a m i l y ' s a s s i s t a n c e . 

M c W h o r t e r ' s t r i a l a t t o r n e y s h i r e d Dr. D o u g l a s R o b b i n s , a 

n e u r o p s y c h o l o g i s t , t o e v a l u a t e M c W h o r t e r f o r any m e n t a l 

d i s e a s e , m e n t a l d i s o r d e r , o r any e v i d e n c e o f p s y c h o p a t h o l o g y . 

As s t a t e d a b o v e , Dr. R o b b i n s ' s e v a l u a t i o n p r o v i d e d no u s e f u l 

m i t i g a t i o n e v i d e n c e . 

C o u n s e l o b t a i n e d some h o s p i t a l r e c o r d s . C o u n s e l was 
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aware t h a t DHR h a d once i n v e s t i g a t e d an a l l e g a t i o n o f p h y s i c a l 

abuse i n v o l v i n g M c W h o r t e r . A d d i t i o n a l l y , as s e t o u t a bove, 

c o u n s e l h a d d o c u m e n t a t i o n o f M c W h o r t e r ' s IQ s c o r e s , w h i c h 

i n d i c a t e d he h a d an IQ o f 88. 

M i t c h e l l and B e r r y t e s t i f i e d t h a t t h e y t h o u g h t M c Whorter 

w o u l d have h a d t o c l i m b o u t o f a "deep h o l e " t o p e r s u a d e t h e 

j u d g e and j u r y t o s p a r e h i s l i f e . The two c o d e f e n d a n t s h a d 

p l e a d e d g u i l t y , and t h e j u r y h a d h e a r d e v i d e n c e o f gang 

a c t i v i t y . M c W h o r t e r ' s a t t o r n e y s d e c i d e d t h a t " a b o u t t h e o n l y 

t h i n g " M c W h o r t e r h a d " g o i n g f o r h i m " was t h a t he was " c l e a n 

c u t " and "a g o o d - l o o k i n g young man" who h a d f a l l e n i n w i t h t h e 

wrong c r o w d and h a d made a t e r r i b l e m i s t a k e b u t d i d n o t 

d e s e r v e t h e d e a t h p e n a l t y . 

As i n d i c a t e d a b ove, c o u n s e l p r e s e n t e d t h e t e s t i m o n y o f 

R o w l a n d , G a r r i s o n , R e i d , and S a l e e d u r i n g t h e p e n a l t y p h a s e . 

C o u n s e l t e s t i f i e d as t o why e a c h was c h o s e n t o t e s t i f y i n 

a c c o r d a n c e w i t h c o u n s e l ' s s t r a t e g y . The c i r c u i t c o u r t f o u n d 

t h a t t h i s s t r a t e g y was a r e a s o n a b l e one and t h a t c o u n s e l h a d 

c o n d u c t e d a r e a s o n a b l e i n v e s t i g a t i o n . 

C o n s i d e r i n g t h e above p r i n c i p l e s and t h e e v i d e n c e t h a t 

was p r e s e n t e d a t t h e p o s t c o n v i c t i o n h e a r i n g , we c o n s i d e r 
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M c W h o r t e r ' s s p e c i f i c a l l e g a t i o n s o f i n e f f e c t i v e a s s i s t a n c e o f 

t r i a l c o u n s e l p r e s e n t e d on a p p e a l . 

A. 

M c W h o r t e r a p p e a r s t o a r g u e t h a t t h e c i r c u i t c o u r t s h o u l d 

have e x a m i n e d h i s a l l e g a t i o n s o f i n e f f e c t i v e n e s s a t t h e 

p e n a l t y p h a s e as a s i n g l e c l a i m r a t h e r t h a n as s e v e r a l 

s e p a r a t e c l a i m s . M c W h o r t e r a r g u e s t h a t " [ e ] v e n i f t h e f a i l u r e 

t o c a l l a p a r t i c u l a r w i t n e s s d i d n o t c o n s t i t u t e i n e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l , t h e c o r r e c t q u e s t i o n - - w h i c h was n e v e r 

a d d r e s s e d b y t h e H e a r i n g C o u r t - - w a s w h e t h e r i t was 

c o n s t i t u t i o n a l l y i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l t o f a i l t o 

c a l l any o f them." ( M c W h o r t e r ' s b r i e f , pp. 42-43.) M c W h o r t e r 

a s s e r t s t h a t t h e U n i t e d S t a t e s Supreme C o u r t has made i t 

" c l e a r t h a t t h e e v i d e n c e t h a t t r i a l c o u n s e l d i d n o t s e e k t o 

i n t r o d u c e - - t h a t i s , t h e e v i d e n c e o f c o u n s e l ' s i n e f f e c t i v e n e s s 

--must be w e i g h e d i n t h e a g g r e g a t e . " ( M c W h o r t e r ' s b r i e f , p. 

43.) 

I n i t i a l l y , we q u e s t i o n w h e t h e r t h i s a rgument i s p r o p e r l y 

b e f o r e t h i s C o u r t . M c Whorter d i d n o t r a i s e h i s c u m u l a t i v e -

e f f e c t c l a i m i n h i s p o s t j u d g m e n t m o t i o n . "The g e n e r a l r u l e s 

o f p r e s e r v a t i o n a p p l y t o R u l e 32 p r o c e e d i n g s . " Boyd v. S t a t e , 
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913 So. 2d 1113, 1123 ( A l a . C r i m . App. 2 0 0 3 ) . A l t h o u g h 

M c W horter d i d a s s e r t a c l a i m a t t h e c o n c l u s i o n o f h i s amended 

p e t i t i o n t h a t t h e c u m u l a t i v e e f f e c t o f h i s numerous 

i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s e n t i t l e d h im t o 

r e l i e f , he d i d n o t a r g u e t h i s a t t h e e v i d e n t i a r y h e a r i n g , and 

t h e c i r c u i t c o u r t d i d n o t a d d r e s s i t i n i t s o r d e r . 

R e g a r d l e s s , even i f t h i s argument i s p r o p e r l y b e f o r e t h i s 

C o u r t , i t i s w i t h o u t m e r i t . M c W h o r t e r c i t e s P o r t e r v. 

M c C o l l u m , U.S. , , 130 S. C t . 447, 453-54 ( 2 0 0 9 ) , 

f o r t h e p r o p o s i t i o n t h a t " i n c o n s i d e r i n g t h e i n e f f e c t i v e n e s s 

o f c o u n s e l a r e v i e w i n g c o u r t s h o u l d ' c o n s i d e r t h e t o t a l i t y o f 

t h e a v a i l a b l e m i t i g a t i o n e v i d e n c e - - b o t h t h a t a d d u c e d a t t r i a l , 

a n d t h e e v i d e n c e a d d u c e d a t t h e h a b e a s p r o c e e d i n g - - a n d r e w e i g h  

i t a g a i n s t t h e e v i d e n c e i n a g g r a v a t i o n . " ( M c W h o r t e r ' s b r i e f , 

p. 43 ( q u o t i n g P o r t e r , U.S. a t , 130 S. C t . a t 453¬

54) . ) M c W h o r t e r ' s r e l i a n c e on P o r t e r i s m i s p l a c e d . The 

q u o t e d p o r t i o n f r o m P o r t e r o c c u r s i n t h e U n i t e d S t a t e Supreme 

C o u r t ' s a n a l y s i s o f w h e t h e r c o u n s e l ' s d e f i c i e n t p e r f o r m a n c e 

p r e j u d i c e d t h e d e f e n d a n t , t h e s e c o n d p r o n g u n d e r S t r i c k l a n d 

a n a l y s i s . The Supreme C o u r t i n P o r t e r h a d a l r e a d y d e t e r m i n e d 

t h a t c o u n s e l ' s f a i l u r e t o i n v e s t i g a t e m i t i g a t i n g e v i d e n c e i n 
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t h a t c a s e was c o n s t i t u t i o n a l l y d e f i c i e n t . M c W h o r t e r , however, 

c i t e s t h e l a n g u a g e f r o m P o r t e r i n s u p p o r t o f t h e p r o p o s i t i o n 

t h a t a l l t h e a v a i l a b l e m i t i g a t i o n e v i d e n c e s h o u l d be e v a l u a t e d 

t o d e t e r m i n e w h e t h e r c o u n s e l ' s p e r f o r m a n c e was d e f i c i e n t . 

S i m i l a r l y , t h e o t h e r a u t h o r i t i e s M c W h o r t e r c i t e s f a i l t o 

s u p p o r t h i s argument t h a t t h e c i r c u i t c o u r t must e v a l u a t e a l l 

t h e a l l e g a t i o n s o f i n e f f e c t i v e a s s i s t a n c e as one c l a i m 

a s s e r t i n g t h a t c o u n s e l was d e f i c i e n t . See McGahee v. A l a b a m a  

Dep't o f C o r r . , 560 F.3d 1252, 1261-63 ( 1 1 t h C i r . 2009) 

( a d d r e s s i n g B a t s o n , n o t d e f i c i e n c y p r o n g , o f S t r i c k l a n d ) ; 

W i l l i a m s v. A l l e n , 542 F.3d 1326, 1344 ( 1 1 t h C i r . 2008) 

( a d d r e s s i n g t h e p r e j u d i c e p r o n g n o t t h e d e f i c i e n c y p r o n g i n 

S t r i c k l a n d a n a l y s i s ) ; S c o t t v. S c h i r i r o , 567 F.3d 573, 586 

( 9 t h C i r . 2009) (same as W i l l i a m s v. A l l e n ) ; R o d r i g u e z v.  

Hoke, 928 F.2d 534, 538 (2d C i r . 1991) ( d i s c u s s i n g " t h e 

c u m u l a t i v e e f f e c t o f a l l o f c o u n s e l ' s a c t i o n s " i n t h e c o n t e x t 

o f t h e c o u r t ' s h o l d i n g t h a t t h e p e t i t i o n e r h a d n o t e x h a u s t e d 

h i s s t a t e r e m e d i e s ) . 

I n h i s r e p l y , M c W h o r t e r a c k n o w l e d g e s t h a t t h i s C o u r t has 

r e c e n t l y s t a t e d t h a t no A l a b a m a a p p e l l a t e c o u r t has a p p l i e d 

" t h e c u m u l a t i v e - e f f e c t a n a l y s i s t o c l a i m s o f i n e f f e c t i v e 
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a s s i s t a n c e o f c o u n s e l . " T a y l o r v. S t a t e , [Ms. CR-05-0066, 

O c t . 1, 2010] So. 3d , ( A l a . C r i m . App. 2010) . 

A l t h o u g h M c W h o r t e r a s s e r t s t h a t t h e T a y l o r c o u r t d i d , i n f a c t , 

p e r f o r m a c u m u l a t i v e - e f f e c t s a n a l y s i s , ( M c W h o r t e r ' s r e p l y , p. 

1 3 ) , we c o n c l u d e t h a t a s s e r t i o n i s m i s p l a c e d . As t h e T a y l o r 

c o u r t a c t u a l l y e x p l a i n e d : 

" T a y l o r a l s o c o n t e n d s t h a t t h e a l l e g a t i o n s 
o f f e r e d i n s u p p o r t o f a c l a i m o f i n e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l must be c o n s i d e r e d 
c u m u l a t i v e l y , and he c i t e s W i l l i a m s v. T a y l o r , 529 
U.S. 362, 120 S. C t . 1495, 146 L. Ed. 2d 389 ( 2 0 0 0 ) . 
However, t h i s C o u r t has n o t e d : 'Other s t a t e s and 
f e d e r a l c o u r t s a r e n o t i n agr e e m e n t as t o w h e t h e r 
t h e " c u m u l a t i v e e f f e c t " a n a l y s i s a p p l i e s t o 
S t r i c k l a n d c l a i m s ' ; t h i s C o u r t has a l s o s t a t e d : 'We 
ca n f i n d no c a s e where A l a b a m a a p p e l l a t e c o u r t s have 
a p p l i e d t h e c u m u l a t i v e - e f f e c t a n a l y s i s t o c l a i m s o f 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . ' B r o o k s v. 
S t a t e , 929 So. 2d 491, 514 ( A l a . C r i m . App. 2 0 0 5 ) , 
q u o t e d i n S c o t t v. S t a t e , [Ms. CR-06-2233, M a r c h 26, 
2010] So.3d , ( A l a . C r i m . App. 2 0 1 0 ) ; see 
a l s o McNabb v. S t a t e , 991 So. 2d 313, 332 ( A l a . 
C r i m . App. 2 0 0 7 ) ; and Hunt v. S t a t e , 940 So. 2d 
1041, 1071 ( A l a . C r i m . App. 2 0 0 5 ) . More t o t h e 
p o i n t , h o w e v e r , i s t h e f a c t t h a t e v e n when a 
c u m u l a t i v e - e f f e c t a n a l y s i s i s c o n s i d e r e d , o n l y 
c l a i m s t h a t a r e p r o p e r l y p l e a d e d and n o t o t h e r w i s e 
due t o be s u m m a r i l y d i s m i s s e d a r e c o n s i d e r e d i n t h a t 
a n a l y s i s . A c u m u l a t i v e - e f f e c t a n a l y s i s does n o t 
e l i m i n a t e t h e p l e a d i n g r e q u i r e m e n t s e s t a b l i s h e d i n 
R u l e 32, A l a . R. C r i m . P. An a n a l y s i s o f c l a i m s o f 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l , i n c l u d i n g a 
c u m u l a t i v e - e f f e c t a n a l y s i s , i s p e r f o r m e d o n l y on 
p r o p e r l y p l e a d e d c l a i m s t h a t a r e n o t s u m m a r i l y 
d i s m i s s e d f o r p l e a d i n g d e f i c i e n c i e s o r on p r o c e d u r a l 
g r o u n d s . T h e r e f o r e , e v e n i f a c u m u l a t i v e - e f f e c t 
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a n a l y s i s were r e q u i r e d by A l a b a m a l a w , t h a t f a c t o r 
w o u l d n o t e l i m i n a t e T a y l o r ' s o b l i g a t i o n t o p l e a d 
e a c h c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l i n 
c o m p l i a n c e w i t h t h e d i r e c t i v e s o f R u l e 32. 

" T a y l o r i s n o t e n t i t l e d t o r e l i e f on e i t h e r 
c l a i m o f e r r o r r a i s e d . " 

T a y l o r , So. 3d a t . 

I n t h i s c a s e , M c W h o r t e r ' s argument i s f l a w e d i n t h a t he 

f a i l s t o d e m o n s t r a t e t h a t a s e r i e s o f i n d i v i d u a l a l l e g a t i o n s 

o f d e f i c i e n t p e r f o r m a n c e - - a l t h o u g h f o u n d n o t t o be d e f i c i e n t 

i n t h e m s e l v e s - - c o u l d n e v e r t h e l e s s be d e f i c i e n t when c o n s i d e r e d 

c o l l e c t i v e l y . F u r t h e r , an a g g r e g a t e w e i g h i n g i s n o t r e q u i r e d 

b y A l a b a m a l a w . See T a y l o r , So. 3d a t , and t h e c a s e s 

c i t e d t h e r e i n . T h e r e f o r e , e v e n i f p r o p e r l y b e f o r e t h i s C o u r t 

f o r r e v i e w , M c W h o r t e r i s n o t e n t i t l e d t o any r e l i e f on t h i s 

c l a i m . 

B. 

M c W h o r t e r a l s o a r g u e s t h a t t h e c i r c u i t c o u r t " f a i l e d t o 

c o n s i d e r " o r a d d r e s s i n i t s o r d e r t h e t e s t i m o n y o f f o u r 

w i t n e s s e s : Abraham B a r n e s , Dr. R a l p h T a r t e r , K e n n e t h B u r n s , 

and Dr. R o b b i n s . M c W h o r t e r s u m m a r i z e s t h e t e s t i m o n y o f t h e s e 

f o u r w i t n e s s e s i n h i s b r i e f t o t h i s C o u r t . 

I n i t i a l l y , we n o t e t h a t M c W h o r t e r d i d n o t p l e a d a n y t h i n g 
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i n r e g a r d t o t h e s e w i t n e s s e s i n h i s amended p e t i t i o n , e v e n 

t h o u g h t h e s e w i t n e s s e s t e s t i f i e d a t t h e p o s t c o n v i c t i o n 

p r o c e e d i n g . A d d i t i o n a l l y , M c W h o r t e r f a i l s t o p r o v i d e 

s u f f i c i e n t a u t h o r i t y t o r e v e r s e t h e c i r c u i t c o u r t ' s j u d g m e n t 

on t h e b a s i s t h a t i t " f a i l e d t o c o n s i d e r " t h e c i t e d e v i d e n c e . 

See R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 1 3 A l t h o u g h M c W h o r t e r makes 

a c o n c l u s o r y argument t h a t " e a c h o f t h e s e f o u r w i t n e s s e s 

p r o v i d e d u n i q u e and s i g n i f i c a n t t e s t i m o n y c o n c e r n i n g 

M c W h o r t e r ' s l i f e , c h a r a c t e r , and m e n t a l h e a l t h " and t h e 

c i r c u i t c o u r t ' s " f a i l u r e t o a d d r e s s t h i s e v i d e n c e ... v i o l a t e s 

t h e Supreme C o u r t ' s r u l i n g t h a t t h e ' t o t a l i t y o f t h e e v i d e n c e ' 

be c o n s i d e r e d , " he does n o t h i n g e l s e b u t s i m p l y s t a t e , i n 

c o n c l u s o r y f a s h i o n , t h e t e s t i m o n y o f t h e w i t n e s s e s t h a t he 

c l a i m s t h e c i r c u i t c o u r t f a i l e d t o c o n s i d e r and page c i t a t i o n s 

f r o m t h e r e c o r d . ( M c W h o r t e r ' s b r i e f , pp. 44, 47.) He c i t e s 

one c a s e f o r a l l f o u r w i t n e s s e s ' t e s t i m o n y , a l l e g i n g t h a t i t 

was e r r o r f o r t r i a l c o u n s e l n o t t o p r e s e n t t e s t i m o n y r e g a r d i n g 

M c W h o r t e r ' s s u i c i d e a t t e m p t . He makes a c o n c l u s o r y argument 

1 3 R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t a r g u m e n t s 
i n an a p p e l l a n t ' s b r i e f c o n t a i n " c i t a t i o n s t o t h e c a s e s , 
s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s o f t h e r e c o r d r e l i e d 
o n ." 
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why he b e l i e v e s t h e s e w i t n e s s e s ' t e s t i m o n y was r e l e v a n t . T h i s 

C o u r t r e c e n t l y a d d r e s s e d a s i m i l a r i s s u e i n T a y l o r , So. 3d 

"We a r e aware t h a t a p p l i c a t i o n o f R u l e 2 8 ( a ) ( 1 0 ) 
t o f i n d a w a i v e r o f a r g u m e n t s i n an a p p e l l a t e b r i e f 
has b e e n l i m i t e d t o t h o s e c a s e s i n w h i c h t h e 
a p p e l l a n t p r e s e n t s g e n e r a l a s s e r t i o n s and 
p r o p o s i t i o n s o f l a w w i t h few o r no c i t a t i o n s t o 
r e l e v a n t l e g a l a u t h o r i t y , r e s u l t i n g i n an argument 
c o n s i s t i n g o f u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s 
u n s u p p o r t e d b y s u f f i c i e n t l e g a l a u t h o r i t y o r 
argument. A l t h o u g h R u l e 2 8 ( a ) ( 1 0 ) i s t o be 
c a u t i o u s l y a p p l i e d , i t has b e e n a p p l i e d r e c e n t l y by 
t h e A l a b a m a Supreme C o u r t and b y t h i s C o u r t when 
a p p r o p r i a t e . E.g., Ex p a r t e T h e o d o r o u , 53 So. 3d 
151 ( A l a . 2 0 1 0 ) ; J e f f e r s o n C o u n t y Comm'n v. E d w a r d s , 
32 So. 3d 572 ( A l a . 2 0 0 9 ) ; S l a c k v. S t r e a m , 988 So. 
2d 516 ( A l a . 2 0 0 8 ) ; James v. S t a t e , 61 So. 3d 357 
( A l a . C r i m . App. 2010) ( o p i n i o n on remand f r o m 
A l a b a m a Supreme C o u r t ) ; S c o t t v. S t a t e , [Ms. 
CR-06-2233, M a r c h 26, 2010] So. 3d ( A l a . 
C r i m . App. 2 0 1 0 ) ; B a k e r v. S t a t e , [Ms. CR-06-1723, 
Dec. 18, 2009] So. 3d ( A l a . C r i m . App. 
2 0 0 9 ) ; Lee v. S t a t e , 44 So. 3d 1145 ( A l a . C r i m . App. 
2 0 0 9 ) ; B u s h v. S t a t e , [Ms. CR-03-1902, May 29, 2009] 

So. 3d ( A l a . C r i m . App. 2 0 0 9 ) ; and F r a n k l i n 
v. S t a t e , 23 So. 3d 694 ( A l a . C r i m . App. 2 0 0 8 ) . 

" I n S c o t t v. S t a t e , t h i s C o u r t s t a t e d : 

" ' " R e c i t a t i o n o f a l l e g a t i o n s w i t h o u t 
c i t a t i o n t o any l e g a l a u t h o r i t y and w i t h o u t 
a d e q u a t e r e c i t a t i o n o f t h e f a c t s r e l i e d 
upon has b e e n deemed a w a i v e r o f t h e 
a r g u m e n t s l i s t e d . " Hamm v. S t a t e , 913 So. 
2d 460, 486 ( A l a . C r i m . App. 2002) . "An 
a p p e l l a t e c o u r t w i l l c o n s i d e r o n l y t h o s e 
i s s u e s p r o p e r l y d e l i n e a t e d as s u c h and w i l l 
n o t s e a r c h o u t e r r o r s w h i c h have n o t b e e n 
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p r o p e r l y p r e s e r v e d o r a s s i g n e d . T h i s 
s t a n d a r d has bee n s p e c i f i c a l l y a p p l i e d t o 
b r i e f s c o n t a i n i n g g e n e r a l p r o p o s i t i o n s 
d e v o i d o f d e l i n e a t i o n and s u p p o r t f r o m 
a u t h o r i t y o r a r g u m e n t . " Ex p a r t e R i l e y , 
464 So. 2d 92, 94 ( A l a . 1985) ( c i t a t i o n s 
o m i t t e d ) . "When an a p p e l l a n t f a i l s t o c i t e 
any a u t h o r i t y f o r an argument on a 
p a r t i c u l a r i s s u e , t h i s C o u r t may a f f i r m t h e 
jud g m e n t as t o t h a t i s s u e , f o r i t i s 
n e i t h e r t h i s C o u r t ' s d u t y n o r i t s f u n c t i o n 
t o p e r f o r m an a p p e l l a n t ' s l e g a l r e s e a r c h . " 
C i t y o f B i r m i n g h a m v. B u s i n e s s R e a l t y I n v .  
Co., 722 So. 2d 747, 752 ( A l a . 1 9 9 8 ) . ' 

" S c o t t v. S t a t e , So. 3d a t . See a l s o Hamm 
v. S t a t e , 913 So. 2d 460, 486 n . l l ( A l a . C r i m . App. 
2002) ( ' A p p l y i n g t h e f e d e r a l c o u n t e r p a r t t o 
A l a b a m a ' s R u l e 28, A l a . R. App. P., t h e U n i t e d 
S t a t e s C o u r t o f A p p e a l s f o r t h e E i g h t h C i r c u i t 
s t a t e d , "[W]e r e g u l a r l y d e c l i n e t o c o n s i d e r c u r s o r y 
o r summary a r g u m e n t s t h a t a r e u n s u p p o r t e d b y 
c i t a t i o n s t o l e g a l a u t h o r i t i e s . See U n i t e d S t a t e s  
v. W a d l i n g t o n , 233 F.3d 1067, 1081 ( 8 t h C i r . 2 0 0 0 ) ; 
U n i t e d S t a t e s v. G o n z a l e s , 90 F.3d 1363, 1369 ( 8 t h 
C i r . 1 9 9 6 ) ; s ee a l s o U n i t e d S t a t e s v. D u n k e l , 927 
F.2d 955, 956 ( 7 t h C i r . 1991) ('Judges a r e n o t l i k e 
p i g s , h u n t i n g f o r t r u f f l e s b u r i e d i n b r i e f s . ' ) . " 
U.S. v. S t u c k e y , 255 F.3d 528, 531 ( 8 t h C i r . 
2 0 0 1 ) . ' ) . 

"As t h e S t a t e c o r r e c t l y a r g u e s i n i t s b r i e f on 
a p p e a l , many 'arguments' i n T a y l o r ' s b r i e f c o n s i s t 
o f l i t t l e more t h a n a c u r s o r y summary o f t h e c l a i m s 
f r o m t h e p e t i t i o n . ... 

I I 

" C l e a r l y , T a y l o r ' s c u r s o r y summary o f t h e 
a l l e g a t i o n s o f t h e p e t i t i o n - - w i t h a c i t a t i o n o n l y t o 
t h e p a r a g r a p h s o f t h e p e t i t i o n i n many a r g u m e n t s o f 
t h e b r i e f , a nd i n o t h e r p o r t i o n s o f t h e b r i e f o n l y 
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t o p a r a g r a p h s o f t h e p e t i t i o n and u n d e l i n e a t e d 
g e n e r a l p r i n c i p l e s o f l a w - - d o e s n o t c o m p o r t w i t h 
R u l e 2 8 ( a ) ( 1 0 ) . F o r many o f t h e i s s u e s r a i s e d i n 
t h e b r i e f , T a y l o r p r e s e n t s no d i s c u s s i o n o f t h e 
f a c t s o r t h e l a w i n t h e f o r m o f an argument 
d e m o n s t r a t i n g why t h e c i r c u i t c o u r t ' s d i s m i s s a l o f 
t h e s p e c i f i c c l a i m s was i n e r r o r . A c c o r d i n g l y , we 
h o l d t h a t T a y l o r has w a i v e d f o r p u r p o s e s o f 
a p p e l l a t e r e v i e w i n t h i s C o u r t t h o s e a r g u m e n t s i n 
h i s b r i e f ... t h a t f a i l t o c o m p l y w i t h t h e 
r e q u i r e m e n t s o f R u l e 2 8 ( a ) ( 1 0 ) . " 

So. 3d a t . 

H e r e , t o o , we c o n c l u d e t h a t M c W h o r t e r ' s c u r s o r y summary 

o f t h e w i t n e s s e s ' t e s t i m o n y and o n l y a s i n g l e c i t a t i o n t o 

g e n e r a l l e g a l a u t h o r i t y i s n o t s u f f i c i e n t t o c o m p l y w i t h R u l e 

2 8 ( a ) ( 1 0 ) w i t h no s p e c i f i c d i s c u s s i o n o f t h e f a c t s o r l a w i n 

t h e f o r m o f an argument as t o why he c l a i m s e r r o r i s n o t 

s u f f i c i e n t t o c o m p l y w i t h R u l e 2 8 ( a ) ( 1 0 ) . F u r t h e r m o r e , 

M c W h o r t e r a c k n o w l e d g e s i n h i s b r i e f t o t h i s C o u r t t h a t t h e 

c i r c u i t c o u r t does n o t have t o a d d r e s s e v e r y " s c r a p " o f 

e v i d e n c e i n i t s o r d e r . ( M c W h o r t e r ' s b r i e f , p. 44) 

M o r e o v e r , e v e n i f M c W h o r t e r ' s b r i e f i n t h i s r e g a r d d i d 

s a t i s f y t h e r e q u i r e m e n t s i n R u l e 2 8 ( a ) ( 1 0 ) , h i s argument i s 

i n c o n s i s t e n t w i t h t h e d e f e n s e t h e o r y o f t h e c a s e o r w o u l d have 

b e e n o t h e r w i s e c u m u l a t i v e . The c i r c u i t c o u r t f o u n d t h a t 

d e f e n s e c o u n s e l ' s s t r a t e g y i n m i t i g a t i o n was r e a s o n a b l e and 
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t h a t a d d i t i o n a l e v i d e n c e p r e s e n t e d a t t h e p o s t c o n v i c t i o n 

h e a r i n g w o u l d have been c u m u l a t i v e t o e v i d e n c e p r e s e n t e d b y 

t r i a l c o u n s e l o r w o u l d have b e e n i n c o n s i s t e n t w i t h e v i d e n c e 

p r e s e n t e d t o s u p p o r t t r i a l c o u n s e l ' s r e a s o n a b l e s t r a t e g y . 

S p e c i f i c a l l y , w i t h r e g a r d t o M c W h o r t e r ' s t r i a l c o u n s e l ' s 

s t r a t e g y t h e c i r c u i t c o u r t f o u n d as f o l l o w s : 

" E x p e r i e n c e d t r i a l c o u n s e l c o l l e c t e d t h e 
c o m p r e h e n s i v e b a c k g r o u n d i n f o r m a t i o n r e f l e c t e d i n 
[ ' C l i e n t B a c k g r o u n d I n f o r m a t i o n ' ] , Dr. R o b b i n s ' s 
e v a l u a t i o n , and o t h e r d o c u m e n t s , and f o r m u l a t e d a 
r e a s o n a b l e s t r a t e g y t h a t t h e y b e l i e v e d c o u l d s a v e 
M c W h o r t e r ' s l i f e : M c W h o r t e r was a good b o y , who f e l l 
i n w i t h t h e wrong c r o w d , and he made a t e r r i b l e 
m i s t a k e b u t does n o t d e s e r v e t h e d e a t h p e n a l t y . 
(E.H. 186, 571.) The t r i a l t r a n s c r i p t r e f l e c t s t h a t 
s t r a t e g y i n t h e t e s t i m o n y t r i a l c o u n s e l p r e s e n t e d 
d u r i n g t h e p e n a l t y and s e n t e n c i n g p h a s e s . " 

(C. 1163-64.) 

The c i r c u i t c o u r t ' s f i n d i n g s a r e s u p p o r t e d b y t h e r e c o r d . 

The t e s t i m o n y o f t h e s e f o u r w i t n e s s e s w o u l d have b e e n 

c u m u l a t i v e o r i n c o n s i s t e n t w i t h t h e d e f e n s e ' s s t r a t e g y o f t h e 

c a s e . B a r n e s ' s t e s t i m o n y w o u l d have b e e n w h o l l y i n c o n s i s t e n t 

w i t h t h e "good boy, w r o n g c r o w d " s t r a t e g y . L i k e w i s e , Dr. 

T a r t e r ' s t e s t i m o n y ( a b o u t M c W h o r t e r ' s s u b s t a n c e abuse) w o u l d 

have a l s o b e e n i n c o n s i s t e n t w i t h t h a t s t r a t e g y . A d d i t i o n a l l y , 

M c W h o r t e r f a i l s t o e x p l a i n i n h i s b r i e f how o r why Dr. 
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R o b b i n s ' s t e s t i m o n y w o u l d have b e e n h e l p f u l . A l t h o u g h B u r n s ' s 

t e s t i m o n y m i g h t have b e e n h e l p f u l , i t t o o w o u l d have b e e n 

c u m u l a t i v e i n many r e s p e c t s . T h e r e f o r e , M c W h o r t e r has f a i l e d 

t o d e m o n s t r a t e e r r o r b e c a u s e t h e c i r c u i t c o u r t d i d n o t 

s p e c i f i c a l l y a d d r e s s t h e s e f o u r w i t n e s s e s i n i t s d e t a i l e d 

o r d e r d e n y i n g r e l i e f b a s e d on M c W h o r t e r ' s i n e f f e c t i v e -

a s s i s t a n c e - o f - c o u n s e l c l a i m . 1 4 

C. 

Mc W h o r t e r n e x t a r g u e s t h a t t r i a l c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o i n v e s t i g a t e and t o p r e s e n t c e r t a i n m i t i g a t i o n 

e v i d e n c e a t t h e p e n a l t y p h a s e o f h i s c a p i t a l - m u r d e r t r i a l . He 

c o n t e n d s t h a t c o u n s e l s h o u l d have s t a r t e d i n v e s t i g a t i n g 

e a r l i e r , s h o u l d have s p e n t more t i m e i n v e s t i g a t i n g , s h o u l d 

have i n t e r v i e w e d more w i t n e s s e s , and s h o u l d have o b t a i n e d more 

r e c o r d s , s u c h as s c h o o l r e c o r d s , s o c i a l - s e r v i c e s r e c o r d s , 

j u v e n i l e - o f f e n d e r r e c o r d s , a n d a d d i t i o n a l m e d i c a l r e c o r d s . He 

a l s o a r g u e s t h a t t r i a l c o u n s e l ' s i n v e s t i g a t i o n i n t o t h e 

m i t i g a t i n g e v i d e n c e f a i l e d t o c o m p l y w i t h t h e A m e r i c a n B a r 

14We n o t e t h a t t o t h e e x t e n t t h e e v i d e n c e w o u l d have b e e n 
c u m u l a t i v e o r i n c o n s i s t e n t w i t h t h e m i t i g a t i o n s t r a t e g y , t h e 
c i r c u i t c o u r t ' s o r d e r a d d r e s s e s t h e e v i d e n c e , a l b e i t 
i n d i r e c t l y . 
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A s s o c i a t i o n ("ABA") G u i d e l i n e s f o r c o n d u c t i n g an a p p r o p r i a t e 

i n v e s t i g a t i o n i n t o p o t e n t i a l m i t i g a t i n g e v i d e n c e i n 

d e a t h - p e n a l t y c a s e s . 

I n i t i a l l y , we p o i n t o u t t h a t w h e t h e r M c W h o r t e r ' s t r i a l 

a t t o r n e y s ' i n v e s t i g a t i o n i n t o p o t e n t i a l m i t i g a t i n g e v i d e n c e 

a d h e r e d t o t h e ABA G u i d e l i n e s i s n o t d i s p o s i t i v e o f w h e t h e r 

c o u n s e l ' s i n v e s t i g a t i o n was r e a s o n a b l e . T h i s C o u r t has 

p r e v i o u s l y d e c i d e d t h i s i s s u e a d v e r s e l y t o M c W h o r t e r i n 

M i l l e r , So. 3d a t . 

"'We have h e l d t h a t t h e ABA G u i d e l i n e s 
may " p r o v i d e g u i d a n c e as t o what i s 
r e a s o n a b l e i n t e r m s o f c o u n s e l ' s 
r e p r e s e n t a t i o n , [ b u t ] t h e y a r e n o t 
d e t e r m i n a t i v e . " J o n e s v. S t a t e , 43 So. 3d 
1258, 1278 ( A l a . C r i m . App. 2 0 0 7 ) . 

"'The d a n g e r o f a d o p t i n g t h e ABA 
G u i d e l i n e s as d e t e r m i n a t i v e on t h e i s s u e o f 
a l a w y e r ' s e f f e c t i v e n e s s was d i s c u s s e d by 
t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e 
F o u r t h C i r c u i t : 

" ' " [ T ] o h o l d d e f e n s e c o u n s e l 
r e s p o n s i b l e f o r p e r f o r m i n g e v e r y 
t a s k t h a t t h e ABA G u i d e l i n e s s a y 
he ' s h o u l d ' do i s t o impose 
p r e c i s e l y t h e ' s e t o f d e t a i l e d 
r u l e s f o r c o u n s e l ' s c o n d u c t ' t h a t 
t h e Supreme C o u r t has l o n g s i n c e 
r e j e c t e d as b e i n g u n a b l e t o 
' s a t i s f a c t o r i l y t a k e a c c o u n t o f 
t h e v a r i e t y o f c i r c u m s t a n c e s 
f a c e d by d e f e n s e c o u n s e l o r t h e 
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r a n g e o f l e g i t i m a t e d e c i s i o n s 
r e g a r d i n g how b e s t t o r e p r e s e n t a 
c r i m i n a l d e f e n d a n t . ' S t r i c k l a n d , 
466 U.S. a t 688-89, 104 S. C t . 
2052, 80 L. Ed. 2d 674. Such a 
c a t e g o r i c a l h o l d i n g w o u l d l e a d t o 
n e e d l e s s and e x p e n s i v e l a y e r s o f 
p r o c e s s w i t h t h e u n i n t e n d e d 
e f f e c t o f c o m p r o m i s i n g p r o c e s s . 
... R e c o g n i t i o n o f t h e ABA 
G u i d e l i n e s as t h e minimum 
p r e v a i l i n g community s t a n d a r d 
w o u l d t r a n s f o r m d e f e n s e l a w y e r s ' 
j u d g m e n t s i n t o m i n d l e s s d e f e n s i v e 
r e a c t i o n s t o a p o t e n t i a l h abeas 
c l a i m , d i v o r c e d f r o m t h e 
i n d i v i d u a l i z e d n e e d s o f 
p r o f e s s i o n a l r e p r e s e n t a t i o n . 
Those needs c a l l f o r more n u a n c e d 
r e s p o n s e s t h a n can be p r o v i d e d by 
f o l l o w i n g p r e e s t a b l i s h e d 
m e c h a n i c a l r u l e s o f 
r e p r e s e n t a t i o n 

" ' " W h i l e t h e ABA G u i d e l i n e s 
p r o v i d e n o b l e s t a n d a r d s f o r l e g a l 
r e p r e s e n t a t i o n i n c a p i t a l c a s e s 
and a r e i n t e n d e d t o i m p r o v e t h a t 
r e p r e s e n t a t i o n , t h e y n e v e r t h e l e s s 
can o n l y be c o n s i d e r e d as p a r t o f 
t h e o v e r a l l c a l c u l u s o f w h e t h e r 
c o u n s e l ' s r e p r e s e n t a t i o n f a l l s 
b e l o w an o b j e c t i v e s t a n d a r d o f 
r e a s o n a b l e n e s s ; t h e y s t i l l s e r v e 
o n l y as ' g u i d e s , ' S t r i c k l a n d , 466 
U.S. a t 688, 104 S. C t . 2052, n o t 
m i n i m u m c o n s t i t u t i o n a l 
s t a n d a r d s . " 

" ' Y a r b r o u g h v. J o h n s o n , 520 F. 3d 329, 339 
( 4 t h C i r . 2 0 0 8 ) . See a l s o T o r r e s v. S t a t e , 
120 P. 3d 1184, 118 9 ( O k l a . C r i m . App. 
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2005) ("W]e w i l l n o t f i n d t h a t c a p i t a l 
c o u n s e l was p e r se i n e f f e c t i v e s i m p l y 
b e c a u s e c o u n s e l ' s r e p r e s e n t a t i o n d i f f e r e d 
f r o m c u r r e n t c a p i t a l p r a c t i c e c u s t o m s , even 
where t h e d i f f e r e n c e s a r e s i g n i f i c a n t . A 
d e f e n d a n t must s t i l l show t h a t he was 
p r e j u d i c e d by c o u n s e l ' s r e p r e s e n t a t i o n . " ) . 
We a g r e e w i t h t h e U n i t e d S t a t e s C o u r t o f 
A p p e a l s f o r t h e F o u r t h C i r c u i t . 

" ' A l s o , t h e U n i t e d S t a t e s Supreme 
C o u r t i n W i g g i n s [v. S m i t h , 539 U.S. 510 
(2 0 0 3 ) , ] s t a t e d : 

" ' " [ C ] o u n s e l has a d u t y t o make 
r e a s o n a b l e i n v e s t i g a t i o n s o r t o 
make a r e a s o n a b l e d e c i s i o n t h a t 
makes p a r t i c u l a r i n v e s t i g a t i o n s 
u n n e c e s s a r y [A] p a r t i c u l a r 
d e c i s i o n n o t t o i n v e s t i g a t e must 
be d i r e c t l y a s s e s s e d f o r 
r e a s o n a b l e n e s s i n a l l t h e 
c i r c u m s t a n c e s , a p p l y i n g a h e a v y 
measure o f d e f e r e n c e t o c o u n s e l ' s 
j u d g m e n t s . 

"'"... [ O ] u r p r i n c i p a l 
c o n c e r n i n d e c i d i n g w h e t h e r 
[ c o u n s e l ] e x e r c i s e d ' r e a s o n a b l e 
p r o f e s s i o n a l j u d g m e n [ t ] ' i s n o t 
w h e t h e r c o u n s e l s h o u l d have 
p r e s e n t e d a m i t i g a t i o n c a s e . 
R a t h e r , we f o c u s on w h e t h e r t h e 
i n v e s t i g a t i o n s u p p o r t i n g 
c o u n s e l ' s d e c i s i o n n o t t o 
i n t r o d u c e m i t i g a t i n g e v i d e n c e ... 
was i t s e l f r e a s o n a b l e . I n 
a s s e s s i n g c o u n s e l ' s 
i n v e s t i g a t i o n , we must c o n d u c t an 
o b j e c t i v e r e v i e w o f t h e i r 
p e r f o r m a n c e , m e a s u r e d f o r 
' r e a s o n a b l e n e s s u n d e r p r e v a i l i n g 
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p r o f e s s i o n a l norms,' w h i c h 
i n c l u d e s a c o n t e x t - d e p e n d e n t 
c o n s i d e r a t i o n o f t h e c h a l l e n g e d 
c o n d u c t as s e e n 'from c o u n s e l ' s 
p e r s p e c t i v e a t t h e t i m e . ' " 

"'539 U.S. a t 521-23.' 

"Ray, So. 3d a t ." 

So. 3d a t . 

The c i r c u i t c o u r t f o u n d as f o l l o w s r e g a r d i n g M c W h o r t e r ' s 

i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m : 

"As an i n i t i a l m a t t e r , M c W h o r t e r ' s ' t r i a l 
c o u n s e l b o t h t e s t i f i e d a t l e n g t h t o t h e i r s t r a t e g y 
f o r t h e p e n a l t y p h a s e . The C o u r t s e t s o u t t h a t 
s t r a t e g y b e l o w and f i n d s i t t o be r e a s o n a b l e u n d e r 
S t r i c k l a n d . A l l o f t h e r e m a i n i n g i n d e p e n d e n t c l a i m s 
c o n t a i n e d i n C l a i m X I I o f M c W h o r t e r ' s amended R u l e 
32 p e t i t i o n a r e m e r i t l e s s b e c a u s e t h e y c o n t e n d t h a t 
t r i a l c o u n s e l s h o u l d have i n v e s t i g a t e d and p r e s e n t e d 
e v i d e n c e t h a t e i t h e r w o u l d have been c u m u l a t i v e t o 
e v i d e n c e p r e s e n t e d o r w o u l d have been i n c o n s i s t e n t 
w i t h e v i d e n c e p r e s e n t e d t o s u p p o r t t r i a l c o u n s e l ' s 
r e a s o n a b l e s t r a t e g y . I n h i s amended R u l e 32 
p e t i t i o n , M cWhorter f a i l e d t o m e n t i o n , much l e s s 
c h a l l e n g e , t h e t r i a l s t r a t e g y t h a t t r i a l c o u n s e l 
a c t u a l l y u s e d . 

"The t e s t i m o n y o f M c W h o r t e r ' s t r i a l c o u n s e l , 
Thomas M i t c h e l l and James B e r r y , a t t h e e v i d e n t i a r y 
h e a r i n g i n d i c a t e s t h a t t h e y r e n d e r e d e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l d u r i n g t h e p e n a l t y and 
s e n t e n c i n g p h a s e s o f h i s t r i a l . M i t c h e l l and B e r r y 
b o t h t e s t i f i e d t h a t , t o p r e p a r e M c W h o r t e r ' s 
m i t i g a t i o n c a s e , t h e y i n t e r v i e w e d M c W h o r t e r , h i s 
m o t h e r , C a r o l y n R o w l a n d , h i s a u n t , E l s i e G a r r i s o n , 
and h i s h a l f s i s t e r , M e l i n d a R o w l a n d . (E.H. 139, 
143, 154, 176, 190-91, 553, 557.) McWhorter and h i s 
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f a m i l y were f u l l y c o o p e r a t i v e and s u p p o r t i v e , 
a c c o r d i n g t o b o t h c o u n s e l ' s t e s t i m o n y . (E.H. 191, 
193, 557.) 

" D u r i n g a p r e - t r i a l i n t e r v i e w w i t h M c W h o r t e r ' s 
f a m i l y , Mr. M i t c h e l l c o m p l e t e d a document t i t l e d 
' C l i e n t B a c k g r o u n d I n f o r m a t i o n ' b a s e d on t h e 
i n f o r m a t i o n he l e a r n e d f r o m t h a t i n t e r v i e w . (E.H. 
145.) The document was a d m i t t e d i n t o e v i d e n c e a t 
t h e e v i d e n t i a r y h e a r i n g as M c W h o r t e r ' s E x h i b i t 7. 
(E.H. 146.) E x h i b i t 7 c o n t a i n s q u e s t i o n s and 
a n s w e r s c o v e r i n g m y r i a d t o p i c s , l i k e M c W h o r t e r ' s 
e a r l y c h i l d h o o d d e v e l o p m e n t , h i s e n v i r o n m e n t a l 
f a c t o r s ; s u c h a s , l i v i n g c o n d i t i o n s , m e d i c a l i s s u e s 
as a y o u t h , and r e l a t i o n s h i p i n f o r m a t i o n ; h i s 
i n s t i t u t i o n a l d a t a ; s u c h a s , e d u c a t i o n h i s t o r y , h i s 
m e d i c a l and m e n t a l h e a l t h h i s t o r y , h i s s u b s t a n c e 
abuse h i s t o r y , h i s c r i m i n a l h i s t o r y , and h i s f a m i l y 
h i s t o r y . Mr. M i t c h e l l d e c i d e d n o t t o h i r e an 
i n v e s t i g a t o r f o r t h e p e n a l t y - p h a s e p r e p a r a t i o n 
b e c a u s e he r e a s o n a b l y c o u l d f o r m u l a t e a s t r a t e g y f o r 
t h e p e n a l t y p h a s e w i t h o u t an i n v e s t i g a t o r and w i t h 
M c W horter and h i s f a m i l y ' s a s s i s t a n c e . (E.H. 193.) 

" I n a d d i t i o n t o t h e i n f o r m a t i o n p r o v i d e d by 
M c W horter and h i s f a m i l y , t r i a l c o u n s e l h i r e d a 
n e u r o p s y c h o l o g i s t t o e v a l u a t e M c Whorter f o r any 
' m e n t a l d i s e a s e , ' ' m e n t a l d i s o r d e r , ' o r 'any 
e v i d e n c e o f p s y c h o p a t h o l o g y ' t o use i n M c W h o r t e r ' s 
d e f e n s e . (E.H. 155, 171.) T r i a l c o u n s e l h i r e d D r . 
D o u g l a s R o b b i n s . M i t c h e l l t e s t i f i e d t h a t he 
s p e c i f i c a l l y was i n t e r e s t e d i n l e a r n i n g f r o m D r . 
R o b b i n s w h e t h e r McWhorter e x h i b i t e d ' d i m i n i s h e d 
c a p a c i t y ' and ' s u s c e p t i b i l i t y t o i n f l u e n c e ' f r o m 
o t h e r s . (E.H. 171.) And, i f M c Whorter had b r a i n 
damage, t r i a l c o u n s e l w a n t e d t o use t h a t f a c t i n h i s 
d e f e n s e . (E.H. 160.) However, D r . R o b b i n s ' s 
e v a l u a t i o n p r o v i d e d no u s e f u l m i t i g a t i o n e v i d e n c e . 
(E.H. 175, 305.) 

" T r i a l c o u n s e l a l s o c o n s i d e r e d v a r i o u s r e c o r d s . 
They o b t a i n e d M c W h o r t e r ' s h o s p i t a l r e c o r d s f r o m h i s 

100 



CR-09-1129 

a t t e m p t e d s u i c i d e . (E.H. 557.) M i t c h e l l t e s t i f i e d 
t h a t he was aware t h a t G a r r i s o n once r e p o r t e d 
C a r o l y n R o w l a n d t o DHR b e c a u s e G a r r i s o n f o u n d 
b r u i s e s on McWhorter f r o m a ' w h i p p i n g ' t h a t C a r o l y n 
R o w l a n d gave him. (E.H. 158; M c W h o r t e r ' s E x h i b i t 7, 
page 5.) T r i a l c o u n s e l a l s o had d o c u m e n t a t i o n o f 
M c W h o r t e r ' s I Q s c o r e s , w h i c h i n d i c a t e d t h a t he has 
an I Q o f 88. (E.H. 140, 181.) 

"As B e r r y e x p l a i n e d d u r i n g t h e e v i d e n t i a r y 
h e a r i n g , McWhorter w o u l d have had t o c l i m b f r o m a 
'deep h o l e ' t o p e r s u a d e t h e j u d g e and j u r y t o s p a r e 
h i s l i f e . (E.H. 571-72.) Two c o d e f e n d a n t s a l r e a d y 
had p l e a d e d g u i l t y t o c h a r g e s stemming f r o m t h e same 
c r i m e . ( I b i d . ) The j u r y had h e a r d e v i d e n c e o f gang 
a c t i v i t y . (E.H. 573.) T r i a l c o u n s e l b e l i e v e d t h a t 
M cWhorter had v e r y l i t t l e i n h i s f a v o r g o i n g i n t o 
t h e p e n a l t y p h a s e . 'About t h e o n l y t h i n g we had 
g o i n g f o r C a s e y was a young man. He was a 
g o o d - l o o k i n g young man. And h i s y o u t h was b a s i c a l l y 
t h e o n l y t h i n g we had g o i n g f o r u s , ' s a i d B e r r y . 
(E.H. 576.) M i t c h e l l ' s t e s t i m o n y r e f l e c t e d a 
s i m i l a r o p i n i o n . M i t c h e l l t h o u g h t t h e main 
c i r c u m s t a n c e s M c W horter had i n h i s f a v o r were h i s 
y o u t h , t h a t he was ' c l e a n c u t , ' and t h a t 'he l o o k e d 
l i k e O p i e grown up a l i t t l e b i t f r o m t h e Andy 
G r i f f i t h Show.' M i t c h e l l a l s o remembered f i r s t 
m e e t i n g McWhorter and how he t h o u g h t t h a t McWhorter 
must have been ' c r a z y ' t o commit t h e c r i m e w i t h 
w h i c h he was c h a r g e d . (E.H. 185-86.) M i t c h e l l 
hoped t h a t t h a t t h e j u r y w o u l d t h i n k t h a t , t o o , 
t h o u g h he knew t h e r e was no e v i d e n c e t o s u p p o r t a 
m i t i g a t i o n c a s e b a s e d on M c W h o r t e r ' s m e n t a l 
d i s o r d e r s b e c a u s e McWhorter had none. ( I b i d . ) 

" B o t h c o u n s e l p r e v i o u s l y had r e p r e s e n t e d 
d e f e n d a n t s a t c a p i t a l murder t r i a l s . (E.H. 170, 
544.) M i t c h e l l , who s e r v e d as M c W h o r t e r ' s l e a d 
c o u n s e l , had e x t e n s i v e r e l e v a n t e x p e r i e n c e o v e r h i s 
1 1 - y e a r l e g a l c a r e e r . (E.H. 169.) M i t c h e l l 
t e s t i f i e d t h a t he had r e p r e s e n t e d d e f e n d a n t s d u r i n g 
a p p r o x i m a t e l y 25 f e l o n y j u r y t r i a l s , 8 t o 10 o f 
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w h i c h were murder t r i a l s , p r i o r t o r e p r e s e n t i n g 
M c W h o r t e r . (E.H. 169-70.) The o v e r w h e l m i n g 
m a j o r i t y o f B e r r y ' s p r a c t i c e a r o u n d t h e t i m e o f 
M c W h o r t e r ' s t r i a l was c r i m i n a l work, and M i t c h e l l 
t e s t i f i e d t h a t a b o u t h a l f o f h i s p r a c t i c e was 
c r i m i n a l a r o u n d 1994. (E.H. 169, 566.) 

" E x p e r i e n c e d t r i a l c o u n s e l c o l l e c t e d t h e 
c o m p r e h e n s i v e b a c k g r o u n d i n f o r m a t i o n r e f l e c t e d i n 
M c W h o r t e r ' s E x h i b i t 7, D r . R o b b i n s ' s e v a l u a t i o n , and 
o t h e r d o c u m e n t s , and f o r m u l a t e d a r e a s o n a b l e 
s t r a t e g y t h a t t h e y b e l i e v e d c o u l d s a v e M c W h o r t e r ' s 
l i f e : M c Whorter was a good boy, who f e l l i n w i t h t h e 
wrong c r o w d , and he made a t e r r i b l e m i s t a k e b u t does 
no t d e s e r v e t h e d e a t h p e n a l t y . (E.H. 186, 571.) 
The t r i a l t r a n s c r i p t r e f l e c t s t h a t s t r a t e g y i n t h e 
t e s t i m o n y t r i a l c o u n s e l p r e s e n t e d d u r i n g t h e p e n a l t y 
and s e n t e n c i n g p h a s e s . 

" A f t e r c o n d u c t i n g a r e a s o n a b l e i n v e s t i g a t i o n and 
f o r m i n g a r e a s o n a b l e t r i a l s t r a t e g y , t r i a l c o u n s e l 
d e c i d e d t o p r e s e n t t h e t e s t i m o n y o f f o u r w i t n e s s e s 
d u r i n g t h e p e n a l t y p h a s e : C a r o l y n R o w l a n d , E l s i e 
G a r r i s o n , Van R e i d , and V o n n i e S a l e e . C a r o l y n 
R o w l a n d , M c W h o r t e r ' s m o t h e r , and G a r r i s o n , h i s a u n t , 
were s e l e c t e d b e c a u s e t h e y knew McWhorter w e l l and 
b e c a u s e t h e i r p a i n f e l t o v e r M c W h o r t e r ' s c a p i t a l 
m urder t r i a l was ' o b v i o u s , ' and t r i a l c o u n s e l hoped 
t o e voke sympathy f r o m t h e j u r y . (E.H. 190.) 
G a r r i s o n t e s t i f i e d d u r i n g t h e p e n a l t y p h a s e t h a t 
M cWhorter once was w r o n g l y a c c u s e d o f u s i n g d r u g s , 
so she had him d r u g t e s t e d . The t e s t c o n f i r m e d t h a t 
t h e r e were no d r u g s i n M c W h o r t e r ' s s y s t e m . (R. 
1782.) She a l s o t e s t i f i e d t h a t McWhorter was 
' c o m p a s s i o n a t e , ' b u t t h a t he g o t c a u g h t up w i t h t h e 
wrong c r o w d , i n c l u d i n g D a n i e l M i n e r , a c o d e f e n d a n t 
i n t h i s c a s e . (R. 1784-85.) C a r o l y n R o w l a n d a l s o 
t e s t i f i e d t h a t McWhorter had been a 'good k i d ' u n t i l 
he s t a r t e d s p e n d i n g t i m e w i t h D a n i e l M i n e r , Lee 
W i l l i a m s , and M a r c u s C a r t e r , a l l o f whom were 
c o d e f e n d a n t s i n t h i s c a s e . (R. 1792-93.) 
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" G a r r i s o n recommended Van R e i d . (E.H. 189.) 
R e i d knew McWhorter a r o u n d t h e t i m e o f t h e murder 
b e c a u s e McWhorter w o r k e d as a b u s b o y a t R e i d ' s 
r e s t a u r a n t , and R e i d knew McWhorter t o be a young 
man who d i d h i s j o b w e l l . (E.H. 190; R. 1176-77.) 
V o n n i e S a l e e was p i c k e d t o t e s t i f y p a r t l y b e c a u s e 
she was ' v e r y l i k a b l e . ' (E.H. 188.) S a l e e , l i k e 
R e i d , a l s o knew McWhorter t o be a good w o r k e r . (R. 
1772. ) McWhorter bagged g r o c e r i e s a t t h e g r o c e r y 
s t o r e where S a l e e was a c a s h i e r . ( I b i d . ) She 
r e c a l l e d t h a t M cWhorter once had r u b b e d t h e 
s h o u l d e r s o f an o l d e r l a d y c a s h i e r who c o m p l a i n e d 
t h a t h e r s h o u l d e r s and b a c k were h u r t i n g . (R. 
1773. ) 

" T r i a l c o u n s e l ' s 'good boy, wrong c r o w d ' 
s t r a t e g y a l s o was a p p l i e d t o t h e s e n t e n c i n g p h a s e 
b e f o r e J u d g e G u l l a h o r n . T r i a l c o u n s e l p r e s e n t e d 
a d d i t i o n a l t e s t i m o n y f r o m G a r r i s o n and C a r o l y n 
R o w l a n d , a l o n g w i t h J a n i c e M i l l e r , M c W h o r t e r ' s a u n t 
by m a r r i a g e . The t r i a l t r a n s c r i p t and t h e 
e v i d e n t i a r y h e a r i n g t r a n s c r i p t show t h a t t r i a l 
c o u n s e l p r e s e n t e d m e a n i n g f u l t e s t i m o n y d u r i n g t h e 
p e n a l t y and s e n t e n c i n g p h a s e s t h a t was c o n s i s t e n t 
w i t h t h e i r s t r a t e g y , and t h e y r e f r a i n e d f r o m 
p r e s e n t i n g a d d i t i o n a l e v i d e n c e t h a t w o u l d have 
d e t r a c t e d f r o m t h e i r s t r a t e g y . " 

(C. 1159-65.) 

S p e c i f i c a l l y , as t o t h e " t r i p l e i n t e r v i e w , " and t h e 

t i m e l i n e s s o f t h e m i t i g a t i o n i n v e s t i g a t i o n , t h e p r i m a r y c a s e s 

on w h i c h M c W h o r t e r r e l i e s a r e C o r r e l l v. Ryan, 539 F.3d 938, 

945 ( 9 t h C i r . 2 0 0 8 ) , and S t a t e v. Gamble, 63 So. 3d 707 ( A l a . 

C r i m . App. 2 0 1 0 ) . T h o s e c a s e s a r e c l e a r l y d i s t i n g u i s h a b l e 

f r o m t h i s c a s e . A l t h o u g h t h e " t r i p l e i n t e r v i e w " i n C o r r e l l i s 
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somewhat s i m i l a r t o t h e " t r i p l e i n t e r v i e w " i n t h i s c a s e , 

C o r r e l l i s d i s t i n g u i s h a b l e b e c a u s e i n t h a t c a s e t r i a l c o u n s e l 

p u t on no e v i d e n c e d u r i n g t h e p e n a l t y p h a s e - - h e d i d n o t c a l l 

a s i n g l e w i t n e s s , and he w a i v e d t h e p r e s e n t a t i o n o f m i t i g a t i n g 

e v i d e n c e . A d d i t i o n a l l y , t h e r e was e v i d e n c e i n d i c a t i n g t h e 

t r i a l c o u n s e l i n C o r r e l l s p e n t a t o t a l o f f i v e m i n u t e s 

i n t e r v i e w i n g t h e d e f e n d a n t i n C o r r e l l r e g a r d i n g m i t i g a t i o n 

e v i d e n c e . I n M c W h o r t e r ' s c a s e , h i s t r i a l c o u n s e l i n t r o d u c e d 

t h e e v i d e n c e d e s c r i b e d above and d i d s u b s t a n t i a l l y more t h a n 

d i d t r i a l c o u n s e l i n C o r r e l l . L i k e w i s e , i n Gamble, no 

w i t n e s s e s were c a l l e d t o t e s t i f y i n Gamble's b e h a l f d u r i n g t h e 

p e n a l t y p h a s e . As m e n t i o n e d a b o v e , M c W h o r t e r ' s a t t o r n e y s 

c a l l e d s e v e r a l w i t n e s s e s t o t e s t i f y d u r i n g t h e p e n a l t y p h a s e 

o f h i s c a p i t a l - m u r d e r t r i a l a nd a d h e r e d t o t h e i r t r i a l 

s t r a t e g y as d i s c u s s e d w i t h M c Whorter and h i s f a m i l y . 

R e g a r d i n g t h e r e c o r d s d o c u m e n t i n g M c W h o r t e r ' s f a m i l y 

h i s t o r y and h i s m e d i c a l and s c h o o l r e c o r d s , t h e c i r c u i t c o u r t 

d e n i e d r e l i e f on t h e s e c l a i m s f o r s e v e r a l r e a s o n s . F i r s t , as 

t o t h e r e c o r d s o f M c W h o r t e r ' s f a m i l y h i s t o r y , t h e r e c o r d s 

r e l a t e d t o h i s f a t h e r , and s o c i a l - s e r v i c e s r e c o r d s , t h e c o u r t 

f o u n d t h a t M c Whorter f a i l e d t o meet t h e s p e c i f i c i t y 
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r e q u i r e m e n t s o f R u l e 3 2 . 6 ( b ) , A l a . R. C r i m . P., b e c a u s e he 

f a i l e d t o i d e n t i f y what r e c o r d s c o u n s e l s h o u l d have o b t a i n e d . 

R e g a r d i n g h i s p a r e n t s ' d i v o r c e r e c o r d s , t h e c i r c u i t c o u r t a l s o 

c o n c l u d e d t h a t M c W h o r t e r p l e a d e d " o n l y v a g u e l y what t h o s e 

r e c o r d s w o u l d have p r o v e d . " (C. 1181.) The c i r c u i t c o u r t 

a l s o d e n i e d r e l i e f b e c a u s e , i t f o u n d , M c Whorter f a i l e d t o meet 

h i s b u r d e n o f p r o v i n g t h a t h i s t r i a l c o u n s e l ' s p e r f o r m a n c e was 

d e f i c i e n t i n r e g a r d t o i n f o r m a t i o n on h i s f a m i l y h i s t o r y , 

s p e c i f i c a l l y , i n f o r m a t i o n a b o u t h i s f a t h e r , and i n f o r m a t i o n 

c o n t a i n e d i n h i s e d u c a t i o n a l and m e d i c a l r e c o r d s . The c i r c u i t 

c o u r t a l s o d e n i e d r e l i e f on t h e e d u c a t i o n a l - r e c o r d s c l a i m , t h e 

m e d i c a l - r e c o r d s c l a i m , and t h e r e c o r d s - r e l a t e d - t o - h i s - f a t h e r 

c l a i m b e c a u s e , t h e c o u r t f o u n d , M c W h o r t e r h a d f a i l e d t o 

e s t a b l i s h t h a t he was p r e j u d i c e d b y h i s t r i a l c o u n s e l ' s 

p e n a l t y - p h a s e p e r f o r m a n c e . S p e c i f i c a l l y , when d e n y i n g r e l i e f 

on t h e s e c l a i m s , t h e p o s t c o n v i c t i o n c o u r t s t a t e d : 

" x i i i . The C l a i m T h a t T r i a l C o u n s e l S h o u l d 
Have O b t a i n e d R e c o r d s D o c u m e n t i n g  
M c W h o r t e r ' s F a m i l y H i s t o r y 

" M c W h o r t e r ' s c l a i m t h a t h i s t r i a l c o u n s e l were 
i n e f f e c t i v e f o r f a i l i n g t o o b t a i n r e c o r d s 
d o c u m e n t i n g h i s f a m i l y h i s t o r y i s c o n t a i n e d i n 
p a r a g r a p h 193 o f h i s amended R u l e 32 p e t i t i o n . 

" T h i s c l a i m i s d e n i e d b e c a u s e i t f a i l s t o meet 
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R u l e 3 2 . 6 ( b ) ' s ' c l e a r a nd s p e c i f i c ' p l e a d i n g 
r e q u i r e m e n t . M c Whorter f i r s t does n o t i d e n t i f y what 
r e c o r d s t r i a l c o u n s e l a l l e g e d l y was i n e f f e c t i v e f o r 
f a i l i n g t o o b t a i n o t h e r t h a n ' d i v o r c e r e c o r d s . ' As 
f o r t h e d i v o r c e r e c o r d s , M c W h o r t e r p l e a d s o n l y 
v a g u e l y what t h o s e r e c o r d s w o u l d have p r o v e d , 
s t a t i n g t h o s e r e c o r d s w o u l d have ' c o r r o b o r a t e d t h e 
d i s i n t e g r a t i o n o f C a s e y ' s p a r e n t s ' u n i o n a nd Tommy 
Mc W h o r t e r ' s s u b s e q u e n t two m a r r i a g e s . ' B u t 
McWhorter does n o t p l e a d how he was p r e j u d i c e d when 
i t i s c l e a r f r o m t h e p l e a d i n g i t s e l f t h a t t h e s e 
r e c o r d s o n l y w o u l d have ' c o r r o b o r a t e d ' some 
u n i d e n t i f i e d w i t n e s s ' s t e s t i m o n y . As s u c h , t h i s 
c l a i m i s d e n i e d b e c a u s e i t i s i n s u f f i c i e n t l y 
p l e a d e d . 

" I n t h e a l t e r n a t i v e , t h i s c l a i m i s d e n i e d 
b e c a u s e McWhorter f a i l e d t o meet h i s b u r d e n o f 
p r o o f . C o n c e r n i n g d i v o r c e r e c o r d s , t r i a l c o u n s e l 
c o n d u c t e d an i n t e r v i e w o f M c W h o r t e r ' s m o t h e r , 
C a r o l y n R o w l a n d , where t h e y l e a r n e d o f M c W h o r t e r ' s 
p a r e n t s ' d i v o r c e . T h e r e was no n e e d f o r t r i a l 
c o u n s e l t o o b t a i n d o c u m e n t a t i o n v e r i f y i n g t h e 
d i v o r c e when C a r o l y n R o w l a n d , f o r e x a m p l e , c o u l d a nd 
d i d t e s t i f y t o f a c t s r e l a t e d t o t h e d i v o r c e . 
C a r o l y n R o w l a n d t o l d t r i a l c o u n s e l d u r i n g t h a t 
p r e - t r i a l I n t e r v i e w w i t h M c W h o r t e r ' s f a m i l y t h a t h e r 
d i v o r c e w i t h Tommy McWhorter was n o t ' b i t t e r . ' 
(E.H. 181-82.) She t e s t i f i e d t o t h a t f a c t d u r i n g 
t h e p e n a l t y p h a s e , t o o . (R. 1789.) B e c a u s e r e c o r d s 
were n o t n e c e s s a r y t o e s t a b l i s h f a c t s r e l e v a n t t o 
M c W h o r t e r ' s p a r e n t s ' d i v o r c e , t r i a l c o u n s e l were n o t 
i n e f f e c t i v e f o r f a i l i n g t o o b t a i n them. As s u c h , 
t h i s c l a i m i s d e n i e d . 

" x i v . The C l a i m T h a t T r i a l C o u n s e l S h o u l d 
Have O b t a i n e d E d u c a t i o n a l R e c o r d s 

" M c W h o r t e r ' s c l a i m t h a t h i s t r i a l c o u n s e l were 
i n e f f e c t i v e f o r f a i l i n g t o o b t a i n e d u c a t i o n a l 
r e c o r d s i s c o n t a i n e d i n p a r a g r a p h s 194 t h r o u g h 195 
o f h i s amended R u l e 32 p e t i t i o n . 
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" T h i s c l a i m i s d e n i e d b e c a u s e McWhorter f a i l e d 
t o meet h i s b u r d e n o f p r o o f . McWhorter a s s e r t s i n 
h i s p e t i t i o n t h a t e d u c a t i o n a l r e c o r d s w o u l d have 
shown s c h o o l t r a n s f e r s and h i s ' d e c l i n i n g a c a d e m i c 
p e r f o r m a n c e . ' As d i s c u s s e d a t l e n g t h a b o v e , 
M c W h o r t e r ' s f a m i l y , i n c l u d i n g h i s m o t h e r and a u n t , 
f u l l y c o o p e r a t e d w i t h t r i a l c o u n s e l ' s m i t i g a t i o n 
i n v e s t i g a t i o n . T r i a l c o u n s e l d i d n o t n e e d t o o b t a i n 
e d u c a t i o n a l r e c o r d s i n o r d e r t o show t h a t 
M c W h o r t e r ' s g r a d e s were p o o r a t t i m e s o r t h a t he 
t r a n s f e r r e d s c h o o l s . I n f a c t , E l s i e G a r r i s o n 
t e s t i f i e d t o M c W h o r t e r ' s h i g h s c h o o l t r a n s f e r s . (R. 
1786-87.) M c W h o r t e r does n o t a l l e g e what a d d i t i o n a l 
i n f o r m a t i o n e d u c a t i o n a l r e c o r d s w o u l d have 
u n c o v e r e d . T r i a l c o u n s e l ' s p e r f o r m a n c e , t h e r e f o r e , 
was n o t d e f i c i e n t , and M c Whorter d i d n o t s u f f e r 
p r e j u d i c e . As s u c h , t h i s c l a i m i s d e n i e d . 

" x v . The C l a i m T h a t T r i a l C o u n s e l S h o u l d 
Have O b t a i n e d M e d i c a l R e c o r d s 

" M c W h o r t e r ' s c l a i m t h a t h i s t r i a l c o u n s e l were 
i n e f f e c t i v e f o r f a i l i n g t o o b t a i n m e d i c a l r e c o r d s i s 
c o n t a i n e d i n p a r a g r a p h s 196 t h r o u g h 198 o f h i s 
amended R u l e 32 p e t i t i o n . 

" T h i s c l a i m i s d e n i e d b e c a u s e McWhorter f a i l e d 
t o meet h i s b u r d e n o f p r o o f . M c W h o r t e r a s s e r t s i n 
h i s p e t i t i o n t h a t m e d i c a l r e c o r d s w o u l d have 
e s t a b l i s h e d t h a t ' b e f o r e age t h r e e , C a s e y h a d an 
u n u s u a l l y h i g h number o f a c c i d e n t s and m e d i c a l 
p r o b l e m s , ' t h a t he was i n v o l v e d i n a l i f e [ s i c ] . 

" M c W h o r t e r ' s c l a i m t h a t h i s t r i a l c o u n s e l were 
i n e f f e c t i v e f o r f a i l i n g t o o b t a i n DHR r e c o r d s i s 
c o n t a i n e d i n p a r a g r a p h s 199 t h r o u g h 202 o f h i s 
amended R u l e 32 p e t i t i o n . 

" T h i s c l a i m i s d e n i e d b e c a u s e i t f a i l s t o meet 
R u l e 3 2 . 6 ( b ) ' s ' c l e a r and s p e c i f i c ' p l e a d i n g 
r e q u i r e m e n t . M c Whorter f i r s t does n o t p l e a d 
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s p e c i f i c a l l y what t h e DHR r e c o r d s w o u l d c o n t a i n . 
I n s t e a d , t h e p e t i t i o n s t a t e s , 'Most l i k e l y , f r o m 
what c o u n s e l have l e a r n e d , t h e document r e l a t e s t o 
an a l l e g a t i o n t h a t P e t i t i o n e r was an a b u s e d o r 
n e g l e c t e d c h i l d . ' ( P e t . a t p a r a . 200.) B e c a u s e 
M cWhorter does n o t p l e a d what was i n t h e DHR 
r e c o r d s , t h i s c l a i m i s i n s u f f i c i e n t l y p l e a d e d . 

" I n t h e a l t e r n a t i v e , t h i s c l a i m i s d e n i e d 
b e c a u s e M c W h o r t e r f a i l e d t o meet h i s b u r d e n o f 
p r o o f . Though M c W h o r t e r a s s e r t s , i n c o n c l u s o r y 
f a s h i o n , t h a t t h e DHR r e c o r d s c o n t a i n t h a t he was an 
'abused o r n e g l e c t e d c h i l d , ' t h e e v i d e n c e p r e s e n t e d 
a t t h e e v i d e n t i a r y h e a r i n g d i d n o t s u p p o r t t h a t 
a l l e g a t i o n . P l u s , t r i a l c o u n s e l d i d n o t n e e d t o 
o b t a i n t h e r e c o r d s f r o m DHR b e c a u s e G a r r i s o n , who 
c o o p e r a t e d f u l l y w i t h t r i a l c o u n s e l , f i l e d t h e DHR 
r e p o r t on C a r o l y n R o w l a n d f o r l e a v i n g b r u i s e s on 
McWhorter a f t e r ' w h i p p i n g ' h i m . ( M c W h o r t e r ' s E x h i b i t 
7, page 5.) G a r r i s o n ' s c o m p l a i n t was t h e o n l y 
document i n t h e DHR r e c o r d s p r e s e n t e d a t t h e 
e v i d e n t i a r y h e a r i n g . ( M c W h o r t e r ' s E x h i b i t 11.) No 
f u r t h e r a c t i o n was t a k e n by DHR. (McW h o r t e r ' s 
E x h i b i t 7, page 5 ; E.H. 158.) DHR r e c o r d s w o u l d n o t 
have c h a n g e d t r i a l c o u n s e l ' s r e a s o n a b l e m i t i g a t i o n 
s t r a t e g y . T r i a l c o u n s e l ' s p e r f o r m a n c e , t h e r e f o r e , 
was n o t d e f i c i e n t , a nd McWhorter d i d n o t s u f f e r 
p r e j u d i c e . As s u c h , t h i s c l a i m i s d e n i e d . 

" x v i i . The C l a i m T h a t T r i a l C o u n s e l S h o u l d  
Have O b t a i n e d R e c o r d s R e l a t e d To Tommy 
McWh o r t e r 

" M c W h o r t e r ' s c l a i m t h a t h i s t r i a l c o u n s e l were 
i n e f f e c t i v e f o r f a i l i n g t o o b t a i n r e c o r d s r e l a t e d t o 
h i s f a t h e r , Tommy McW h o r t e r , i s c o n t a i n e d i n 
p a r a g r a p h s 203 t h r o u g h 204 o f h i s amended R u l e 32 
p e t i t i o n . 

" T h i s c l a i m i s d e n i e d b e c a u s e i t f a i l s t o meet 
R u l e 3 2 . 6 ( b ) ' s ' c l e a r a nd s p e c i f i c ' p l e a d i n g 
r e q u i r e m e n t . M c Whorter does n o t p l e a d s p e c i f i c a l l y 
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what a g e n c y ' s r e c o r d s t r i a l c o u n s e l s h o u l d have 
o b t a i n e d . T h e r e f o r e , t h i s c l a i m i s i n s u f f i c i e n t l y 
p l e a d e d . 

" I n t h e a l t e r n a t i v e , t h i s c l a i m i s d e n i e d 
b e c a u s e McWhorter f a i l e d t o meet h i s b u r d e n o f 
p r o o f . T r i a l c o u n s e l d i d n o t n e e d r e c o r d s t o l e a r n 
o f Tommy M c W h o r t e r ' s p a s t . T r i a l c o u n s e l d i s c u s s e d 
w i t h M c W h o r t e r ' s f a m i l y f a c t s r e l a t e d t o Tommy 
McW h o r t e r . B u t , a c c o r d i n g t o M c W h o r t e r ' s f a m i l y , 
M c W h orter and h i s f a t h e r ' d i d n o t have much 
c o n t a c t . ' (E.H. 181.) C a r o l y n R o w l a n d a l s o t o l d 
t r i a l c o u n s e l t h a t h e r d i v o r c e w i t h Tommy McWhorter 
was n o t ' b i t t e r . ' (E.H. 181-82.) She t e s t i f i e d t o 
t h a t f a c t d u r i n g t h e p e n a l t y p h a s e , t o o . (R. 1789.) 
T r i a l c o u n s e l , t h e r e f o r e , d e c i d e d t h a t Tommy 
Mc W h o r t e r ' s l i f e d i d n o t i m p a c t M cWhorter enough t o 
be p e r t i n e n t t o t h e p e n a l t y p h a s e . 

" I n a d d i t i o n , t h e f a c t s t h a t t r i a l c o u n s e l knew 
a b o u t Tommy McWhorter w o u l d have been i n c o n s i s t e n t 
w i t h t h e i r m i t i g a t i o n s t r a t e g y . T r i a l c o u n s e l knew 
t h a t Tommy McWhorter was a v i o l e n t a l c o h o l i c a nd a 
c r i m i n a l , b u t t h e y d i d n o t want t h o s e f a c t s 
p r e s e n t e d t o t h e j u r y b e c a u s e t h e y f e a r e d t h a t t h e 
j u r y w o u l d i n f e r t h a t ' the a p p l e d o e s n ' t f a l l f a r 
f r o m t h e t r e e ' a n d t h a t M c W h o r t e r , t h e r e f o r e , was a 
'bad s e e d . ' (E.H. 158-59, 579-80.) P l u s , t r i a l 
c o u n s e l t h o u g h t t h e j u r y w o u l d be i n t e r e s t e d i n 
h e a r i n g m i t i g a t i o n e v i d e n c e r e l a t e d t o M c W h o r t e r ' s 
l i f e , a nd n o t h i s f a t h e r ' s . (E.H. 579-80.) 
S t r a t e g i c d e c i s i o n s a r e ' v i r t u a l l y u n a s s a i l a b l e , 
e s p e c i a l l y when t h e y a r e made by e x p e r i e n c e d 
c r i m i n a l d e f e n s e a t t o r n e y s , ' l i k e M c W h o r t e r ' s 
c o u n s e l . W i l l i a m s , 185 F.3d a t 1242 ( 1 1 t h C i r . 
1 9 9 9 ) . 

"Thus, Tommy M c W h o r t e r ' s r e c o r d s w o u l d n o t have 
c h a n g e d t r i a l c o u n s e l ' s r e a s o n a b l e m i t i g a t i o n 
s t r a t e g y . T r i a l c o u n s e l ' s p e r f o r m a n c e , t h e r e f o r e , 
was n o t d e f i c i e n t , a nd McWhorter d i d n o t s u f f e r 
p r e j u d i c e . As s u c h , t h i s c l a i m i s d e n i e d . " 
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(C. 1181-87.) 

The c i r c u i t c o u r t ' s f i n d i n g s a r e s u p p o r t e d by t h e r e c o r d 

and l a w . M c W h o r t e r ' s c l a i m t h a t h i s a t t o r n e y s f a i l e d t o 

a d e q u a t e l y p r e s e n t m i t i g a t i n g e v i d e n c e i s e s s e n t i a l l y a c l a i m 

t h a t h i s a t t o r n e y s s h o u l d have p r e s e n t e d more m i t i g a t i n g 

e v i d e n c e . As t h i s C o u r t has s t a t e d : 

" ' " [ F ] a i l u r e t o i n v e s t i g a t e p o s s i b l e 
m i t i g a t i n g f a c t o r s and f a i l u r e t o p r e s e n t 
m i t i g a t i n g e v i d e n c e a t s e n t e n c i n g can 
c o n s t i t u t e i n e f f e c t i v e a s s i s t a n c e o f 
c o u n s e l u n d e r t h e S i x t h Amendment." Coleman  
[v. M i t c h e l l ] , 244 F. 3d [533] a t 545 [ ( 6 t h 
C i r . 2 0 0 1 ) ] ; see a l s o R o m p i l l a v. B e a r d , 
545 U.S. 374, 125 S.Ct. 2456, 162 L.Ed. 2d 
360 ( 2 0 0 5 ) ; W i g g i n s v. S m i t h , 539 U.S. 510, 
123 S.Ct. 2527, 156 L.Ed. 2d 471 ( 2 0 0 3 ) . 
Our c i r c u i t ' s p r e c e d e n t has d i s t i n g u i s h e d 
b e t w e e n c o u n s e l ' s c o m p l e t e f a i l u r e t o 
c o n d u c t a m i t i g a t i o n i n v e s t i g a t i o n , where 
we a r e l i k e l y t o f i n d d e f i c i e n t 
p e r f o r m a n c e , a n d c o u n s e l ' s f a i l u r e t o 
c o n d u c t an a d e q u a t e i n v e s t i g a t i o n where t h e 
p r e s u m p t i o n o f r e a s o n a b l e p e r f o r m a n c e i s 
more d i f f i c u l t t o o v e r c o m e : 

" ' " [ T ] h e c a s e s where t h i s c o u r t 
has g r a n t e d t h e w r i t f o r f a i l u r e 
o f c o u n s e l t o i n v e s t i g a t e 
p o t e n t i a l m i t i g a t i n g e v i d e n c e 
have been l i m i t e d t o t h o s e 
s i t u a t i o n s i n w h i c h d e f e n s e 
c o u n s e l have t o t a l l y f a i l e d t o 
c o n d u c t s u c h an i n v e s t i g a t i o n . 
I n c o n t r a s t , i f a h a b e a s c l a i m 
does n o t i n v o l v e a f a i l u r e t o 
i n v e s t i g a t e b u t , r a t h e r , 
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p e t i t i o n e r ' s d i s s a t i s f a c t i o n w i t h 
t h e d e g r e e o f h i s a t t o r n e y ' s 
i n v e s t i g a t i o n , t h e p r e s u m p t i o n o f 
r e a s o n a b l e n e s s i m p o s e d b y 
S t r i c k l a n d w i l l be h a r d t o 
over c o m e . " 

" ' C a m p b e l l v. C o y l e , 260 F.3d 531, 552 ( 6 t h 
C i r . 2001) ( q u o t a t i o n o m i t t e d ) ( e m p h a s i s 
a d d e d ) ; see a l s o Moore v. P a r k e r , 425 F.3d 
250, 255 ( 6 t h C i r . 2 0 0 5 ) . I n t h e p r e s e n t 
c a s e , d e f e n s e c o u n s e l d i d n o t c o m p l e t e l y 
f a i l t o c o n d u c t an i n v e s t i g a t i o n f o r 
m i t i g a t i n g e v i d e n c e . C o u n s e l s p o k e w i t h 
B e u k e ' s p a r e n t s p r i o r t o p e n a l t y p h a s e o f 
t r i a l ( a l t h o u g h t h e r e i s some q u e s t i o n as 
t o how much t i m e c o u n s e l s p e n t p r e p a r i n g 
B e u k e ' s p a r e n t s t o t e s t i f y ) , a nd p r e s e n t e d 
h i s p a r e n t s ' t e s t i m o n y a t t h e s e n t e n c i n g 
h e a r i n g . D e f e n s e c o u n s e l a l s o a s k e d t h e 
p r o b a t i o n d e p a r t m e n t t o c o n d u c t a 
p r e s e n t e n c e i n v e s t i g a t i o n and a p s y c h i a t r i c 
e v a l u a t i o n . W h i l e t h e s e i n v e s t i g a t o r y 
e f f o r t s f a l l f a r s h o r t o f an e x h a u s t i v e 
s e a r c h , t h e y do n o t q u a l i f y as a c o m p l e t e 
f a i l u r e t o i n v e s t i g a t e . See M a r t i n v.  
M i t c h e l l , 280 F.3d 594, 613 ( 6 t h C i r . 2002) 
( f i n d i n g t h a t d e f e n s e c o u n s e l d i d n o t 
c o m p l e t e l y f a i l t o i n v e s t i g a t e where t h e r e 
was " l i m i t e d c o n t a c t b e t w e e n d e f e n s e 
c o u n s e l and f a m i l y members," " c o u n s e l 
r e q u e s t e d a p r e s e n t e n c e r e p o r t , " and 
c o u n s e l " e l i c i t e d t h e t e s t i m o n y o f 
[ p e t i t i o n e r ' s ] m o t h e r a n d g r a n d m o t h e r " ) . 
B e c a u s e B e u k e ' s a t t o r n e y s d i d n o t e n t i r e l y 
a b d i c a t e t h e i r d u t y t o i n v e s t i g a t e f o r 
m i t i g a t i n g e v i d e n c e , we must c l o s e l y 
e v a l u a t e w h e t h e r t h e y e x h i b i t e d s p e c i f i c 
d e f i c i e n c i e s t h a t were u n r e a s o n a b l e u n d e r 
p r e v a i l i n g p r o f e s s i o n a l s t a n d a r d s . See 
D i c k e r s o n v. B a g l e y , 453 F.3d 690, 701 ( 6 t h 
C i r . 2 0 0 6 ) . ' 
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"Beuke v. Houk, 537 F.3d 618, 643 ( 6 t h C i r . 2 0 0 8 ) . 
'[A] p a r t i c u l a r d e c i s i o n n o t t o i n v e s t i g a t e must be 
d i r e c t l y a s s e s s e d f o r r e a s o n a b l e n e s s i n a l l t h e 
c i r c u m s t a n c e s , a p p l y i n g h e a v y measure o f d e f e r e n c e 
t o c o u n s e l ' s j u d g m e n t s . ' W i g g i n s , 539 U.S. a t 
521-22. 'A d e f e n s e a t t o r n e y i s n o t r e q u i r e d t o 
i n v e s t i g a t e a l l l e a d s B o l e n d e r v. S i n g l e t a r y , 
16 F.3d 1547, 1557 ( 1 1 t h C i r . 1 9 9 4 ) . 'A l a w y e r c a n 
a l m o s t a l w a y s do s o m e t h i n g more i n e v e r y c a s e . B u t 
t h e C o n s t i t u t i o n r e q u i r e s a goo d d e a l l e s s t h a n 
maximum p e r f o r m a n c e . ' A t k i n s v. S i n g l e t a r y , 965 F.2d 
952, 960 ( 1 1 t h C i r . 1 9 9 2 ) . 'The a t t o r n e y ' s d e c i s i o n 
n o t t o i n v e s t i g a t e must n o t be e v a l u a t e d w i t h t h e 
b e n e f i t o f h i n d s i g h t , b u t a c c o r d e d a s t r o n g 
p r e s u m p t i o n o f r e a s o n a b l e n e s s . ' M i t c h e l l v. Kemp, 
762 F.2d 886, 889 ( 1 1 t h C i r . 1 9 8 5 ) . 

"'The r e a s o n a b l e n e s s o f c o u n s e l ' s a c t i o n s 
may be d e t e r m i n e d o r s u b s t a n t i a l l y 
i n f l u e n c e d by t h e d e f e n d a n t ' s own 
s t a t e m e n t s o r a c t i o n s . C o u n s e l ' s a c t i o n s 
a r e u s u a l l y b a s e d , q u i t e p r o p e r l y , on 
i n f o r m e d s t r a t e g i c c h o i c e s made by t h e 
d e f e n d a n t and on i n f o r m a t i o n s u p p l i e d by 
t h e d e f e n d a n t . I n p a r t i c u l a r , what 
i n v e s t i g a t i o n d e c i s i o n s a r e r e a s o n a b l e 
depends c r i t i c a l l y on s u c h i n f o r m a t i o n . ' 

" S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. a t 691. 'The 
r e a s o n a b l e n e s s o f t h e i n v e s t i g a t i o n i n v o l v e s " n o t 
o n l y t h e quantum o f e v i d e n c e a l r e a d y known t o 
c o u n s e l , b u t a l s o w h e t h e r t h e known e v i d e n c e w o u l d 
l e a d a r e a s o n a b l e a t t o r n e y t o i n v e s t i g a t e f u r t h e r . " ' 
S t . A u b i n v. Q u a r t e r m a n , 470 F.3d 1096, 1101 ( 5 t h 
C i r . 2 0 0 6 ) , q u o t i n g i n p a r t W i g g i n s , 539 U.S. a t 
527 ." 

Ray, So. 3d a t . I n a d d i t i o n , 

"'[W]e "must r e c o g n i z e t h a t t r i a l c o u n s e l 
i s a f f o r d e d b r o a d a u t h o r i t y i n d e t e r m i n i n g 
what e v i d e n c e w i l l be o f f e r e d i n 
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m i t i g a t i o n . " S t a t e v. F r a z i e r ( 1 9 9 1 ) , 61 
Ohi o S t . 3d 247, 255, 574 N.E. 2d 483. We 
a l s o r e i t e r a t e t h a t p o s t - c o n v i c t i o n 
p r o c e e d i n g s were d e s i g n e d t o r e d r e s s 
d e n i a l s o r i n f r i n g e m e n t s o f b a s i c 
c o n s t i t u t i o n a l r i g h t s and were n o t i n t e n d e d 
as an avenue f o r s i m p l y r e t r y i n g t h e c a s e . 
[ L a u g e s e n ] v. S t a t e , [ ( 1 9 6 7 ) , 11 Oh i o M i s c . 
10, 227 N.E. 2d 6 6 3 ] ; S t a t e v. L o t t , [ (Nov. 
3, 1 9 9 4 ) , Cuyahoga App. Nos. 66338, 66389, 
6 6 3 9 0 ] . F u r t h e r , t h e f a i l u r e t o p r e s e n t 
e v i d e n c e w h i c h i s m e r e l y c u m u l a t i v e t o t h a t 
w h i c h was p r e s e n t e d a t t r i a l i s , g e n e r a l l y 
s p e a k i n g , n o t i n d i c a t i v e o f i n e f f e c t i v e 
a s s i s t a n c e o f t r i a l c o u n s e l . S t a t e v. Combs 
( 1 9 9 4 ) , 100 Ohio App. 3d 90, 105, 652 N.E. 
2d 2 0 5 . ' 

" J e l l s v. M i t c h e l l , 538 F.3d 478 , 48 9 ( 6 t h C i r . 
2 0 0 8 ) . 

" ' " [ C ] o u n s e l i s n o t r e q u i r e d t o 
p r e s e n t a l l m i t i g a t i o n e v i d e n c e , even i f 
t h e a d d i t i o n a l m i t i g a t i o n e v i d e n c e w o u l d 
n o t have been i n c o m p a t i b l e w i t h c o u n s e l ' s 
s t r a t e g y . C o u n s e l must be p e r m i t t e d t o 
weed o u t some ar g u m e n t s t o s t r e s s o t h e r s 
and a d v o c a t e e f f e c t i v e l y . " H a l i b u r t o n v.  
S e c ' y f o r t h e Dep't o f C o r r . , 342 F.3d 
1233, 1243-44 ( 1 1 t h C i r . 2003) ( q u o t a t i o n 
marks and c i t a t i o n s o m i t t e d ) ; see H e r r i n g  
v. S e c ' y , Dep't o f C o r r . , 397 F.3d 1338 , 
1348-50 ( 1 1 t h C i r . 2005) ( r e j e c t i n g 
i n e f f e c t i v e a s s i s t a n c e c l a i m where 
d e f e n d a n t ' s m o t h e r was o n l y m i t i g a t i o n 
w i t n e s s and c o u n s e l d i d n o t i n t r o d u c e 
e v i d e n c e f r o m h o s p i t a l r e c o r d s i n c o u n s e l ' s 
p o s s e s s i o n s h o w i n g d e f e n d a n t ' s b r a i n damage 
and m e n t a l r e t a r d a t i o n o r c a l l p s y c h o l o g i s t 
who e v a l u a t e d d e f e n d a n t p r e - t r i a l as h a v i n g 
d u l l n o r m a l i n t e l l i g e n c e ) ; H u b bard v. 
H a l e y , 317 F.3d 1245, 1254 n. 16, 1260 
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( 1 1 t h C i r . 2003) ( s t a t i n g t h i s C o u r t has 
" c o n s i s t e n t l y h e l d t h a t t h e r e i s 'no 
a b s o l u t e d u t y ... t o i n t r o d u c e m i t i g a t i n g 
o r c h a r a c t e r e v i d e n c e ' " and r e j e c t i n g c l a i m 
t h a t c o u n s e l were i n e f f e c t i v e i n f a i l i n g t o 
p r e s e n t h o s p i t a l r e c o r d s s h o w i n g d e f e n d a n t 
was i n " b o r d e r l i n e m e n t a l l y r e t a r d e d 
r a n g e " ) ( b r a c k e t s o m i t t e d ) ( q u o t i n g 
C h a n d l e r [v. U n i t e d S t a t e s ] , 218 F.3d 
[1305] a t 1319 [ ( 1 1 t h C i r . 2 0 0 0 ) ] ) . ' 

"Wood v. A l l e n , 542 F.3d 1281 , 1306 ( 1 1 t h C i r . 
2 0 0 8 ) . 'The d e c i s i o n o f what m i t i g a t i n g e v i d e n c e t o 
p r e s e n t d u r i n g t h e p e n a l t y p h a s e o f a c a p i t a l c a s e 
i s g e n e r a l l y a m a t t e r o f t r i a l s t r a t e g y . ' H i l l v.  
M i t c h e l l , 400 F. 3d 308, 331 ( 6 t h C i r . 2 0 0 5 ) . " 

Dunaway, So. 3d a t . 

L i k e w i s e , 

"'When c l a i m s o f i n e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l i n v o l v e t h e p e n a l t y 
p h a s e o f a c a p i t a l murder t r i a l t h e f o c u s 
i s on " w h e t h e r 'the s e n t e n c e r ... w o u l d 
have c o n c l u d e d t h a t t h e b a l a n c e o f 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s 
d i d n o t w a r r a n t d e a t h . ' " J o n e s v. S t a t e , 
753 So. 2d 1174 , 11 97 ( A l a . C r i m . App. 
1 9 9 9 ) , q u o t i n g S t e v e n s v. Z a n t , 968 F.2d 
1076, 1081 ( 1 1 t h C i r . 1 9 9 2 ) . See a l s o 
W i l l i a m s v. S t a t e , 783 So. 2d 108 ( A l a . 
C r i m . App. 2 0 0 0 ) . An a t t o r n e y ' s 
p e r f o r m a n c e i s n o t p e r se i n e f f e c t i v e f o r 
f a i l i n g t o p r e s e n t m i t i g a t i n g e v i d e n c e a t 
t h e p e n a l t y p h a s e o f a c a p i t a l t r i a l . See 
S t a t e v. R i z z o , 266 Conn. 171, 833 A.2d 363 
(20 0 3 ) ; Howard v. S t a t e , 853 So. 2d 781 
( M i s s . 2 0 0 3 ) , c e r t . d e n i e d , 540 U.S. 1197 
(20 0 4 ) ; B a t t e n f i e l d v. S t a t e , 95 3 P. 2d 
1123 ( O k l a . C r i m . App. 1 9 9 8 ) ; Conner v.  
A n d e r s o n , 259 F. Supp. 2d 741 (S.D. I n d . 
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2 0 0 3 ) ; S m i t h v. C o c k r e l l , 311 F.3d 661 ( 5 t h 
C i r . 2 0 0 2 ) ; D u c k e t t v. M u l l i n , 306 F.3d 982 
( 1 0 t h C i r . 2 0 0 2 ) , c e r t . d e n i e d , 123 S.Ct. 
1911 ( 2 0 0 3 ) ; Hayes v. W o o d f o r d , 301 F. 3d 
1054 ( 9 t h C i r . 2 0 0 2 ) ; and Hunt v. L e e , 291 
F.3d 284 ( 4 t h C i r . ) , c e r t . d e n i e d , 537 U.S. 
1045 ( 2 0 0 2 ) . ' 

" A d k i n s v. S t a t e , 930 So. 2d 524, 536 ( A l a . C r i m . 
App. 2001) ( o p i n i o n on r e t u r n t o t h i r d r e m and). As 
we a l s o s t a t e d i n M c W i l l i a m s v. S t a t e , 8 97 So. 2d 
437, 453-54 ( A l a . C r i m . App. 2 0 0 4 ) : 

" ' " P r e j u d i c i a l i n e f f e c t i v e a s s i s t a n c e 
o f c o u n s e l u n d e r S t r i c k l a n d c a n n o t be 
e s t a b l i s h e d on t h e g e n e r a l c l a i m t h a t 
a d d i t i o n a l w i t n e s s e s s h o u l d have been 
c a l l e d i n m i t i g a t i o n . See B r i l e y v. B a s s , 
750 F.2d 1238, 1248 ( 4 t h C i r . 1984 ); see  
a l s o B a s s e t t e v. Thompson, 915 F.2d 932, 
941 ( 4 t h C i r . 1 9 9 0 ) . R a t h e r , t h e d e c i d i n g 
f a c t o r i s w h e t h e r a d d i t i o n a l w i t n e s s e s 
w o u l d have made any d i f f e r e n c e i n t h e 
m i t i g a t i o n p h a s e o f t h e t r i a l . " S m i t h v.  
A n d e r s o n , 104 F.Supp. 2d 773, 809 (S.D. 
O h i o 2 0 0 0 ) , a f f ' d , 348 F. 3d 177 ( 6 t h C i r . 
2 0 0 3 ) . "There has n e v e r been a c a s e where 
a d d i t i o n a l w i t n e s s e s c o u l d n o t have been 
c a l l e d . " S t a t e v. T a r v e r , 629 So. 2d 14, 
21 ( A l a . C r i m . App. 1 9 9 3 ) . ' " 

Hunt v. S t a t e , 940 So. 2d 1041, 1067-68 ( A l a . C r i m . App. 

2 0 0 5 ) . 

I n t h i s c a s e , t h e t r i a l c o u r t f o u n d t h a t t h e e v i d e n c e 

M cWhorter o f f e r e d a t t h e p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g 

was e i t h e r i n c o n s i s t e n t w i t h t h e "good boy, wrong c r o w d " 

t h e o r y o r w o u l d have been c u m u l a t i v e t o e v i d e n c e a l r e a d y 
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o f f e r e d d u r i n g t h e p e n a l t y p h a s e . I n S t a t e v. Gamble, 63 So. 

3d 707 ( A l a . C r i m . App. 2 0 1 0 ) , a c a s e on w h i c h McWhorter 

r e l i e s , t h i s C o u r t s p e c i f i c a l l y d i s t i n g u i s h e d b o t h t y p e s o f 

c a s e s : 

" T h i s i s n o t a c a s e i n w h i c h t h e o m i t t e d 
m i t i g a t i n g e v i d e n c e was c u m u l a t i v e t o e v i d e n c e t h a t 
was p r e s e n t e d , see F e r g u s o n v. S t a t e , 13 So. 3d 418 
( A l a . C r i m . App. 2 0 0 8 ) , o r i n w h i c h c o u n s e l 
i n v e s t i g a t e d and made an i n f o r m e d s t r a t e g i c d e c i s i o n 
n o t t o p r e s e n t e v i d e n c e c o n c e r n i n g Gamble's 
u p b r i n g i n g , see W a l d r o p v. S t a t e , 987 So. 2d 1186 
( A l a . C r i m . App. 2 0 0 7 ) . H e r e , c o u n s e l ' s 
i n v e s t i g a t i o n was so i n a d e q u a t e t h a t t h e y f a i l e d t o 
d i s c o v e r any m i t i g a t i o n e v i d e n c e t o p r e s e n t a t t h e 
p e n a l t y p h a s e - - a l t h o u g h t h e R u l e 32 e v i d e n t i a r y 
h e a r i n g c l e a r l y showed t h a t t h e r e was a p l e t h o r a o f 
e v i d e n c e t h a t c o u l d have been p r e s e n t e d on Gamble's 
b e h a l f . " 

Gamble, 63 So. 3d a t 721. 

I n two s e n t e n c e s i n M c W h o r t e r ' s b r i e f t o t h i s C o u r t , 

c i t i n g Gamble, he a l s o c l a i m s e r r o r b e c a u s e h i s t r i a l c o u n s e l 

f a i l e d t o h i r e a m i t i g a t i o n s p e c i a l i s t . ( M c Whorter's b r i e f , 

p. 52.) Gamble, however, i s d i s t i n g u i s h a b l e f r o m t h i s c a s e i n 

r e g a r d t o t h e h i r i n g o f a m i t i g a t i o n i n v e s t i g a t o r . I n Gamble, 

c o u n s e l f a i l e d t o p r e s e n t any m i t i g a t i o n e v i d e n c e d u r i n g t h e 

p e n a l t y p h a s e . 63 So. 3d a t 721. I n t h i s c a s e , c o u n s e l 

c o n d u c t e d an i n t e r v i e w w i t h McWhorter and h i s f a m i l y , 

p r e s e n t e d t h e t e s t i m o n y o f f o u r w i t n e s s e s , and h i r e d a 
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n e u r o p s y c h o l o g i s t t o e v a l u a t e M c Whorter f o r any m e n t a l d i s e a s e 

o r d i s o r d e r . 

M o r e o v e r , a l t h o u g h t h e e v i d e n c e a b o u t M c W h o r t e r ' s 

c h i l d h o o d i s i n d e e d d i s t u r b i n g , i t does n o t n e c e s s a r i l y mean 

t h a t t r i a l c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o o f f e r t h e 

a d d i t i o n a l e v i d e n c e . T h i s C o u r t i n D a v i s v. S t a t e , 44 So. 3d 

1118 ( A l a . C r i m . App. 2 0 0 9 ) , s t a t e d t h e f o l l o w i n g i n 

e v a l u a t i n g a s i m i l a r c l a i m a l l e g i n g t h e i n e f f e c t i v e a s s i s t a n c e 

o f c o u n s e l : 

"'As a m a t t e r o f t r i a l s t r a t e g y , c o u n s e l c o u l d 
w e l l d e c i d e n o t t o c a l l f a m i l y members as w i t n e s s e s 
b e c a u s e f a m i l y members can be e a s i l y i m p e a c h e d f o r 
b i a s . ' Bergman v. M c C a u g h t r y , 65 F.3d 1372, 1380 
( 7 t h C i r . 1 9 9 5 ) . 

"'Once c o u n s e l c o n d u c t s a r e a s o n a b l e 
i n v e s t i g a t i o n o f l a w and f a c t s i n a 
p a r t i c u l a r c a s e , h i s s t r a t e g i c d e c i s i o n s 
a r e " v i r t u a l l y u n c h a l l e n g e a b l e . " 
[ S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 668] a t 
690, 104 S. C t . 2052 [ ( 1 9 8 4 ) ] . T a c t i c a l o r 
r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t s a r e n o t 
d e f i c i e n t b u t a f a i l u r e t o i n v e s t i g a t e a 
m a t e r i a l m a t t e r due t o i n a t t e n t i o n may be 
d e f i c i e n t . When t h e c l a i m i s t h a t c o u n s e l 
f a i l e d t o p r e s e n t a s u f f i c i e n t m i t i g a t i n g 
c a s e d u r i n g s e n t e n c i n g , t h e i n q u i r y " i s n o t 
w h e t h e r c o u n s e l s h o u l d have p r e s e n t e d a 
m i t i g a t i o n c a s e " b u t " w h e t h e r t h e 
i n v e s t i g a t i o n s u p p o r t i n g c o u n s e l ' s d e c i s i o n 
n o t t o i n t r o d u c e m i t i g a t i n g e v i d e n c e ... 
was i t s e l f r e a s o n a b l e . " See W i g g i n s [v. 
S m i t h ] , 539 U.S. [510] a t 523, 123 S. C t . 
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2527 [ ( 2 0 0 3 ) ] ( i n t e r n a l c i t a t i o n s 
o m i t t e d ) . ' 

" P o w e l l v. K e l l y , 562 F.3d 656, 670 ( 4 t h C i r . 2 0 0 9 ) . 
See a l s o V i l l e g a s v. Q u a r t e r m a n , 274 Fed. Appx. 378, 
382 ( 5 t h C i r . 2 0 0 8 ) . E v i d e n c e o f a d i f f i c u l t 
c h i l d h o o d has been c h a r a c t e r i z e d as a ' d o u b l e - e d g e d ' 
s w o r d . See Bacon v. L e e , 225 F.3d 470, 481 ( 4 t h 
C i r . 2 0 0 0 ) . ' [ E ] m p h a s i z i n g a c l i e n t ' s d e p r i v e d 
c h i l d h o o d does n o t have a v e r y b e n e f i c i a l i m p a c t on 
a n o r t h w e s t F l o r i d a j u r y , g i v e n t h e f a c t t h a t many 
j u r o r s have had d i f f i c u l t l i v e s , b u t have n o t t u r n e d 
t o c r i m i n a l c o n d u c t . ' C a r d v. Dugger, 911 F.2d 
1494, 1511 ( 1 1 t h C i r . 1 9 9 0 ) . What one j u r o r f i n d s 
t o be m i t i g a t i o n a n o t h e r j u r o r may f i n d a g g r a v a t i n g . 
' [ M ] i t i g a t i o n may be i n t h e eye o f t h e b e h o l d e r . ' 
S t a n l e y v. Z a n t , 697 F.2d 955, 969 ( 1 1 t h C i r . 1 9 8 3 ) . 
See a l s o F o r d v. S c h o f i e l d , 48 8 F. Supp. 2d 1258 , 
1346 (N.D. Ga. 2007) ('The Supreme C o u r t has s t a t e d 
t h a t t h e r e a s o n a b l e n e s s o f c o u n s e l ' s a c t i o n s s h o u l d 
be e v a l u a t e d b a s e d on " s t r a t e g i c c h o i c e s made by t h e 
d e f e n d a n t and on i n f o r m a t i o n s u p p l i e d by t h e 
d e f e n d a n t . " B u r g e r v. Kemp, 483 U.S. 776, 795, 107 
S. C t . 3114, 97 L. Ed. 2d 638 (1987) . . . . ' ) ; 
C a r r o l l v. S t a t e , 815 So. 2d 601, 615 ( F l a . 2002) 
('By f a i l i n g t o r e s p o n d t o c o u n s e l ' s r e q u e s t s t o 
p r o v i d e t r i a l c o u n s e l w i t h t h e names o f w i t n e s s e s 
who c o u l d a s s i s t i n p r e s e n t i n g m i t i g a t i n g e v i d e n c e , 
C a r r o l l may n o t now c o m p l a i n t h a t t r i a l c o u n s e l ' s 
f a i l u r e t o p u r s u e s u c h m i t i g a t i o n was 
u n r e a s o n a b l e . ' ) ; Rose v. S t a t e , 617 So. 2d 291, 295 
( F l a . 1993) ('In l i g h t o f t h e h a r m f u l t e s t i m o n y t h a t 
c o u l d have been a d d u c e d f r o m R o s e ' s b r o t h e r and t h e 
m i n i m a l p r o b a t i v e v a l u e o f t h e c o u s i n s ' t e s t i m o n y , 
we a r e c o n v i n c e d t h a t t h e outcome w o u l d n o t have 
been d i f f e r e n t had t h e i r t e s t i m o n y been p r e s e n t e d a t 
t h e p e n a l t y p h a s e . ' ) . 

" C o p e l a n d t e s t i f i e d t h a t he made a s t r a t e g i c 
d e c i s i o n t o r e l y on a p l e a f o r mercy. I t i s c l e a r 
f r o m b o t h a t t o r n e y s ' t e s t i m o n y t h a t t h e y c o n d u c t e d 
an i n v e s t i g a t i o n and were aware o f D a v i s ' s 
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b a c k g r o u n d and u p b r i n g i n g . C o p e l a n d s t a t e d t h a t he 
d i d n o t b e l i e v e e v i d e n c e o f D a v i s ' s p e r f o r m a n c e i n 
s c h o o l w o u l d have had any v a l u e b e c a u s e o f t h e 
n a t u r e o f t h e m u r d e r s . B a s e d on t h e u n i q u e 
c i r c u m s t a n c e s p r e s e n t e d i n t h i s c a s e we c a n n o t s a y 
t h a t c o u n s e l ' s a c t i o n s were u n r e a s o n a b l e . M o r e o v e r , 
t h e t e s t i m o n y a t t h e e v i d e n t i a r y h e a r i n g was n e i t h e r 
s t r o n g n o r c o m p e l l i n g . D a v i s was o v e r t h e age o f 25 
a t t h e t i m e o f t h e m u r d e r s . One o f D a v i s ' s b r o t h e r s 
who t e s t i f i e d a t t h e p o s t c o n v i c t i o n p r o c e e d i n g s was 
14 y e a r s o f age a t t h e t i m e o f D a v i s ' s t r i a l . 
A n o t h e r b r o t h e r who t e s t i f i e d was i n p r i s o n a t t h e 
t i m e o f D a v i s ' s t r i a l . D a v i s ' s m o t h e r p a i n t e d a 
d i f f e r e n t p i c t u r e o f D a v i s ' s c h i l d h o o d t h a n d i d 
D a v i s ' s s i b l i n g s . Many w i t n e s s e s a d m i t t e d t h a t t h e y 
knew t h a t D a v i s was s e l l i n g d r u g s f r o m h i s home i n 
G i b b s V i l l a g e . O t h e r w i t n e s s e s had n o t s e e n D a v i s 
f o r many y e a r s . The t e s t i m o n y o f f e r e d a t t h e 
p o s t c o n v i c t i o n h e a r i n g w o u l d have been e n t i t l e d t o 
l i t t l e w e i g h t . " 

D a v i s , 44 So. 3d a t 1141-42. 

F u r t h e r m o r e , t h i s i s n o t a s i t u a t i o n where M c W h o r t e r ' s 

t r i a l c o u n s e l c o n d u c t e d no i n v e s t i g a t i o n l i k e c o u n s e l i n 

P o r t e r v. M c C o l l u m , 130 S. C t . 447, 453-54 ( 2 0 0 9 ) , where 

c o u n s e l f a i l e d t o u n c o v e r e v i d e n c e o f t h e d e f e n d a n t ' s m e n t a l 

h e a l t h , f a m i l y b a c k g r o u n d , and s e r i o u s d r i n k i n g p r o b l e m and 

d i d n o t o b t a i n c e r t a i n r e c o r d s ; o r l i k e c o u n s e l i n W i g g i n s v.  

S m i t h , 539 U.S. 510 ( 2 0 0 3 ) , where c o u n s e l h a d i n f o r m a t i o n t h a t 

a l l u d e d t o t h e d e f e n d a n t ' s t r o u b l e d a n d d i f f i c u l t c h i l d h o o d 

b u t f a i l e d t o c o n d u c t a more t h o r o u g h i n v e s t i g a t i o n ; o r l i k e 

c o u n s e l i n W i l l i a m s v. T a y l o r , 529 U.S. 362 ( 2 0 0 0 ) , where 
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c o u n s e l d i d n o t b e g i n t o i n v e s t i g a t e m i t i g a t i o n e v i d e n c e u n t i l 

a week b e f o r e t r i a l a nd f a i l e d t o u n c o v e r c r i t i c a l r e c o r d s 

a b o u t t h e d e f e n d a n t . 

G i v e n t h e p a r t i c u l a r l y e g r e g i o u s f a c t s o f t h e u n d e r l y i n g 

c r i m e - - f o r e x a m p l e , M c W h o r t e r ' s p l a n n i n g t h e c r i m e f o r t h r e e 

weeks, l y i n g i n w a i t f o r s e v e r a l h o u r s , and m e t h o d i c a l l y 

c r e a t i n g homemade s i l e n c e r s and t e s t - f i r i n g them b e f o r e h a n d , 

e t c . - - a n d g i v e n t h a t McWhorter a d m i t t e d t o much o f t h e c r i m e , 

M cWhorter has f a i l e d t o d e m o n s t r a t e t h a t h i s a t t o r n e y s 

r e n d e r e d i n e f f e c t i v e a s s i s t a n c e by n o t o f f e r i n g t h e a d d i t i o n a l 

e v i d e n c e d e s c r i b e d above. E v i d e n c e o f a d i f f i c u l t c h i l d h o o d 

and d r u g and a l c o h o l abuse i s a two-way s t r e e t . Such e v i d e n c e 

can be h e l p f u l i n m i t i g a t i o n b u t i t can a l s o be h a r m f u l t o t h e 

d e f e n s e ' s c a s e . A d d i t i o n a l l y , g i v e n t h e m e t h o d i c a l , 

d e l i b e r a t e manner i n w h i c h McWhorter c o m m i t t e d t h e c r i m e , 

e x p e r t t e s t i m o n y i n d i c a t i n g t h a t McWhorter had d i f f i c u l t y i n 

p r e v e n t i n g i m p u l s i v e d e c i s i o n s w o u l d n o t have made any 

d i f f e r e n c e . A c c o r d i n g l y , we f i n d no e r r o r i n t h e c i r c u i t 

c o u r t ' s c o n c l u s i o n t h a t c o u n s e l ' s p e r f o r m a n c e was n o t 

d e f i c i e n t . 

D. 
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McWhorter a l s o a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

f i n d i n g t h a t t r i a l c o u n s e l ' s p e r f o r m a n c e d i d n o t p r e j u d i c e 

h i m . He c o n t e n d s t h a t i f e v i d e n c e o f t h e p h y s i c a l a buse he 

s u f f e r e d , t h e v i o l e n c e t o w h i c h he was e x p o s e d , h i s s n i f f i n g 

g a s o l i n e a n d f r e o n f r o m a young age, and h i s e m o t i o n a l s t a t e 

i n t h e p e r i o d p r e c e d i n g t h e c r i m e , h a d b e e n p r e s e n t e d t o t h e 

t r i a l c o u r t , he m i g h t have been s e n t e n c e d t o l i f e i m p r i s o n m e n t 

w i t h o u t p a r o l e . 

I n a s s e s s i n g c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l 

i n t h e p e n a l t y p h a s e o f a c a p i t a l t r i a l , we a p p l y t h e s t a n d a r d 

d i s c u s s e d i n W i g g i n s v. S m i t h , 539 U.S. 510 ( 2 0 0 3 ) : 

" I n S t r i c k l a n d [v. W a s h i n g t o n , 466 U.S. 668 ( 1 9 8 4 ) ] , 
we made c l e a r t h a t , t o e s t a b l i s h p r e j u d i c e , a 
' d e f e n d a n t must show t h a t t h e r e i s a r e a s o n a b l e 
p r o b a b i l i t y t h a t , b u t f o r c o u n s e l ' s u n p r o f e s s i o n a l 
e r r o r s , t h e r e s u l t o f t h e p r o c e e d i n g w o u l d have been 
d i f f e r e n t . A r e a s o n a b l e p r o b a b i l i t y i s a p r o b a b i l i t y 
s u f f i c i e n t t o u n d e r m i n e c o n f i d e n c e i n t h e outcome.' 
I d . , a t 694, 466 U.S. 668, 104 S . C t . 2052, 80 
L.Ed.2d 674. I n a s s e s s i n g p r e j u d i c e , we r e w e i g h t h e 
e v i d e n c e i n a g g r a v a t i o n a g a i n s t t h e t o t a l i t y o f 
a v a i l a b l e m i t i g a t i n g e v i d e n c e . " 

539 U.S. a t 534. 

I n s e n t e n c i n g McWhorter t o d e a t h , t h e t r i a l c o u r t f o u n d 

one a g g r a v a t i n g c i r c u m s t a n c e - - t h a t t h e c a p i t a l o f f e n s e was 

c o m m i t t e d w h i l e McWhorter was engaged i n t h e c o m m i s s i o n o f o r 
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an a t t e m p t t o commit o r f l i g h t a f t e r c o m m i t t i n g o r a t t e m p t i n g 

t o commit a r o b b e r y . See § 1 3 A - 5 - 4 9 ( a ) ( 4 ) , A l a . Code 1975. 

H e r e , t h e c i r c u i t c o u r t f o u n d t h a t t h e o m i t t e d m i t i g a t i n g 

e v i d e n c e p r e s e n t e d a t t h e p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g 

w o u l d n o t have o u t w e i g h e d t h e a g g r a v a t i n g c i r c u m s t a n c e . T h i s 

C o u r t has a l s o r e v i e w e d t h e m i t i g a t i n g e v i d e n c e t r i a l c o u n s e l 

a l l e g e d l y f a i l e d t o d i s c o v e r and p r e s e n t a g a i n s t t h e 

a g g r a v a t i n g c i r c u m s t a n c e s p r e s e n t e d . A f t e r a c o m p l e t e r e v i e w , 

we a r e c o n f i d e n t t h a t t h e m i t i g a t i n g e v i d e n c e p r e s e n t e d a t t h e 

p o s t c o n v i c t i o n h e a r i n g — b u t o m i t t e d f r o m t h e p e n a l t y p h a s e o f 

M c W h o r t e r ' s c a p i t a l - m u r d e r t r i a l — w o u l d have had no i m p a c t on 

t h e s e n t e n c e i n t h i s c a s e . See W i g g i n s , 539 U.S. a t 534. 

C o n s e q u e n t l y , McWhorter was due no r e l i e f on h i s c l a i m t h a t 

h i s t r i a l c o u n s e l was i n e f f e c t i v e f o r n o t p r e s e n t i n g t h e 

a d d i t i o n a l m i t i g a t i n g e v i d e n c e i n t h e p e n a l t y p h a s e o f h i s 

c a p i t a l - m u r d e r t r i a l . 

I I I . 

M c W h o rter e s s e n t i a l l y makes f o u r a r g u m e n t s w i t h r e g a r d t o 

t h e c i r c u i t c o u r t ' s e x c l u s i o n o f t h e t e s t i m o n y o f D a v i d 

R o w l a n d , J a n e t V o g e l s a n g , and Dr. R a l p h T a r t e r d u r i n g t h e 

p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g . ( C l a i m X I I i n M c W h o r t e r ' s 
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amended R u l e 32 p e t i t i o n . ) F i r s t , M c W h o r t e r a r g u e s t h a t t h e 

e x c l u s i o n o f t h e t e s t i m o n y on h e a r s a y g r o u n d s was i m p r o p e r 

b e c a u s e , he s a y s , t h e t e s t i m o n y was n o t h e a r s a y . S e c o n d , 

M c W h o r t e r c o n t e n d s t h a t t h e e v i d e n c e was " r e l e v a n t t o 

d e m o n s t r a t e t r i a l c o u n s e l ' s i n a d e q u a t e i n v e s t i g a t i o n " a nd t h a t 

"he was e n t i t l e d t o d e m o n s t r a t e what e v i d e n c e t r i a l c o u n s e l 

s h o u l d have p r e s e n t e d a t t h e p e n a l t y p h a s e o f [ h i s ] t r i a l . " 

( M c W h o r t e r ' s b r i e f , p. 75.) T h i r d , M c W horter c l a i m s t h a t t h e 

e x c l u s i o n o f e v i d e n c e on h e a r s a y g r o u n d s v i o l a t e d h i s 

c o n s t i t u t i o n a l r i g h t t o p r e s e n t e v i d e n c e i n h i s f a v o r . L a s t , 

M c W h orter a s s e r t s t h a t t h e c i r c u i t c o u r t e r r e d i n e x c l u d i n g 

e v i d e n c e p u r s u a n t t o R u l e 32.6, A l a . R. C r i m . P. 

I n i t i a l l y , we q u e s t i o n w h e t h e r McWhorter p r e s e r v e d h i s 

argument w i t h r e g a r d t o t h e e x c l u s i o n o f h e a r s a y e v i d e n c e 

d u r i n g b o t h D a v i d R o w l a n d ' s and Dr. T a r t e r ' s t e s t i m o n y . 

D u r i n g R o w l a n d ' s t e s t i m o n y t h e f o l l o w i n g e x c h a n g e o c c u r r e d : 

"[POSTCONVICTION COUNSEL]: D i d you t a l k t o 
[McWhorter] a b o u t i t ? 

" [ D a v i d R o w l a n d ] : Y e s , I d i d . 

"[POSTCONVICTION COUNSEL: What d i d you s a y t o h i m 
and what d i d he s a y t o you? 

" [ S T A T E ] : O b j e c t i o n t o h e a r s a y , what he s a i d 
o u t s i d e t h e s e p r o c e e d i n g s . 
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"[POSTCONVICTION COUNSEL]: I w i l l w i t h d r a w i t . " 

(R. 365.) A f t e r t h i s o b j e c t i o n , t h e S t a t e d i d n o t make any 

f u r t h e r h e a r s a y o b j e c t i o n s w h i l e R o w l a n d t e s t i f i e d . Thus, 

M c W h o r t e r , b y f a i l i n g t o o b t a i n an a d v e r s e r u l i n g f r o m t h e 

c i r c u i t c o u r t , d i d n o t p r e s e r v e t h i s argument f o r r e v i e w . 

The S t a t e a l s o d i d n o t make any h e a r s a y o b j e c t i o n s d u r i n g 

Dr. T a r t e r ' s t e s t i m o n y . (R. 659-725.) I n h i s b r i e f , M c W h o r t e r 

does n o t r e f e r e n c e any s p e c i f i c a d v e r s e r u l i n g o f t h e c i r c u i t 

c o u r t d u r i n g Dr. T a r t e r ' s t e s t i m o n y ; r a t h e r , M c W h o r t e r makes 

a b a r e a s s e r t i o n t h a t t h e c i r c u i t c o u r t ' s " r u l i n g ... h a d 

c o n s i d e r a b l e i m p a c t on t h e t e s t i m o n y o f Dr. T a r t e r . " 

( M c W h o r t e r ' s b r i e f , p. 7 4 ) . I t a p p e a r s t h a t M c W h o r t e r i s 

a r g u i n g t h a t , b e c a u s e t h e c i r c u i t c o u r t e x c l u d e d a p o r t i o n o f 

J a n e t V o g e l s a n g ' s t e s t i m o n y , Dr. T a r t e r ' s t e s t i m o n y was 

l i m i t e d . The c i r c u i t c o u r t , h o w e v e r, n e v e r e x p r e s s l y l i m i t e d 

Dr. T a r t e r ' s t e s t i m o n y on h e a r s a y g r o u n d s . I t i s w e l l s e t t l e d 

t h a t " ' [ i ] n t h e a b s e n c e o f a r u l i n g , a r e q u e s t f o r a r u l i n g o r 

an o b j e c t i o n t o t h e c o u r t ' s f a i l u r e t o r u l e , t h e r e i s n o t h i n g 

p r e s e r v e d f o r a p p e l l a t e r e v i e w . ' " R e y n o l d s v. S t a t e , [Ms. CR-

07-0443, O c t o b e r 1, 2010] So. 3d , ( A l a . C r i m . 

App. 2010) ( q u o t i n g J o h n s o n v. S t a t e , 542 So. 2d 341, 345 
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( A l a . C r i m . App. 1989) ( c i t a t i o n s o m i t t e d ) ) . 

B e c a u s e McWhorter w i t h d r e w h i s q u e s t i o n t o D a v i d R o w l a n d 

when t h e S t a t e o b j e c t e d on h e a r s a y g r o u n d s and b e c a u s e t h e 

S t a t e d i d n o t o b j e c t on h e a r s a y g r o u n d s d u r i n g Dr. T a r t e r ' s 

t e s t i m o n y , t h e r e i s no r u l i n g f r o m t h e c i r c u i t c o u r t t h a t t h i s 

C o u r t can r e v i e w f o r e r r o r . A c c o r d i n g l y , any i s s u e s M cWhorter 

r a i s e s w i t h r e g a r d t o t h e e x c l u s i o n o f t h e t e s t i m o n y o f b o t h 

D a v i d R o w l a n d and Dr. T a r t e r a r e n o t p r e s e r v e d f o r r e v i e w . 

M c W h orter a l s o c o n t e n d s t h a t t h e c i r c u i t c o u r t i m p r o p e r l y 

e x c l u d e d t h e t e s t i m o n y o f J a n e t V o g e l s a n g . D u r i n g t h e 

e v i d e n t i a r y h e a r i n g t h e f o l l o w i n g t r a n s p i r e d : 

"[POSTCONVICTION COUNSEL]: And were t h e r e any 
a c t i v i t i e s t h a t you e n g a g e d i n , i n t h i s c a s e as a 
c a p i t a l c a s e , t h a t were u n i q u e o r u n u s u a l ? 

" [ J a n e t V o g e l s a n g ] : T h e r e w e r e . T h e r e was t h e 
o p p o r t u n i t y i n t h i s c a s e t o i n t e r v i e w some f a m i l y 
members w i t h a g r e a t d e a l o f s p a c e i n b e t w e e n . And 
so t h a t was t h e o p p o r t u n i t y - - s p a c e o f t i m e . So t h a t 
was an o p p o r t u n i t y t o l o o k f o r c o n s i s t e n c y o f 
i n f o r m a t i o n o v e r a l o n g e r p e r i o d o f t i m e t h a n u s u a l . 

"And t h e o t h e r t h i n g t h a t was u n i q u e , I t h i n k , 
a b o u t t h e f a m i l y h i s t o r y was t h a t on h i s m o t h e r ' s 
s i d e o f t h e f a m i l y , g o i n g b a c k s e v e r a l g e n e r a t i o n s , 
t h e s e p e o p l e were m i g r a n t w o r k e r s , a n d t h e y f o l l o w e d 
t h e h a r v e s t . 

" [ S T A T E ] : O b j e c t i o n , Y o u r Honor, t o h e a r s a y . 
We w o u l d o b j e c t . We have no i d e a where t h i s i s 
c o m i n g f r o m , t h i s m i g r a n t w o r k e r s . T h e r e ' s b e e n no 
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t e s t i m o n y t h a t a n y b o d y ' s been a m i g r a n t w o r k e r i n 
t h i s c a s e . T h i s i s p u r e h e a r s a y t h a t she i s g e t t i n g 
f r o m some t h i r d p a r t y . Under A l a b a m a c a s e l a w , i t ' s 
i m p e r m i s s i b l e a t a R u l e 32 h e a r i n g . 

"[POSTCONVICTION COUNSEL]: Y o u r Honor, I w o u l d 
s a y u n d e r R u l e 703, [ A l a . R. E v i d . , ] u n d e r t h e 
o p i n i o n s and t e s t i m o n y o f e x p e r t w i t n e s s e s , Ms. 
V o g e l s a n g as h a v i n g been q u a l i f i e d as an e x p e r t t o 
r e n d e r h e r o p i n i o n s and f i n d i n g s i n h e r 
b i o p s y c h o s o c i a l a s s e s s m e n t , she may r e l y upon t h e 
f a c t s o r d a t a i n t h e p a r t i c u l a r c a s e upon w h i c h an 
e x p e r t b a s e s h e r o p i n i o n , o r i n f e r e n c e may be t h o s e 
p e r c e i v e d b y o r made known t o t h e e x p e r t a t o r 
b e f o r e t h e h e a r i n g . She has j u s t l i s t e d a l l o f t h e 
documents t h a t s h e ' s r e v i e w e d and t h e p e o p l e t h a t 
she has i n t e r v i e w e d and t h e p e r s o n s w i t h whom s h e ' s 
c o n s u l t e d . 

" [ S T A T E ] : Y o u r Honor, we have t h r e e R u l e 32, 
[ A l a . R. C r i m . P.,] C o u r t o f C r i m i n a l A p p e a l s ' c a s e s 
t h a t s t a n d f o r t h e p r o p o s i t i o n I c i t e d . One 
a c t u a l l y i n v o l v e s Dr. V o g e l s a n g . 

"THE COURT: L e t me t a k e a l o o k a t i t . 

" [ S T A T E ] : T h a t w o u l d be [ G i l e s v. S t a t e , 90 6 
So. 2d 963 ( A l a . C r i m . App. 2 0 0 4 ) , Hunt v. S t a t e , 
940 So. 2d 1041 ( A l a . C r i m . App. 2 0 0 5 ) ] , and t h e 
f i n a l one i s [ W a l d r o p v. S t a t e , 987 So. 2d 1186 
( A l a . C r i m . App. 2 0 0 7 ) ] . 

"[THE COURT]: A l l r i g h t . T e l l me how we g e t 
a r o u n d R u l e 703, w h i c h , t o me, l o o k s l i k e a 
p r o h i b i t i o n upon h e a r s a y k n o w l e d g e coming i n , e v e n 
i f i t ' s r e l i e d upon b y t h e e x p e r t . 

"[POSTCONVICTION COUNSEL]: T e l l me how I g e t 
a r o u n d i t ? B e c a u s e i t i s b a s e d on h e r o p i n i o n , b a s e d 
on t h e p e o p l e t h a t s h e - - a s an e x p e r t w i t n e s s , s h e ' s 
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p e r m i t t e d t o t e s t i f y a b o u t what she r e l i e d upon i n 
b a s i n g h e r - -

"[THE COURT]: She i s u n d e r f e d e r a l l a w . 
A l a b a m a ' s r u l e a c t u a l l y t a k e s t h e e x a c t o p p o s i t e o f 
t h e f e d e r a l r u l e , w h i c h i s t h a t i f i t ' s i n a d m i s s i b l e 
as h e a r s a y , t h e n she c a n n o t t e s t i f y i n h e r o p i n i o n . 

"[POSTCONVICTION COUNSEL]: W e l l , i n t e r m s o f 
t h e h e a r s a y , we do n o t i n t e n d t o have Ms. V o g e l s a n g 
i n d i c a t e who s a i d a n y t h i n g , who i s a t t r i b u t e d t o 
t h i s . These a r e j u s t h e r i m p r e s s i o n s and f i n d i n g s 
t h a t a r e b a s e d upon h e r i n t e r v i e w s . So i t ' s n o t 
h e a r s a y . 

" [ S T A T E ] : Y o u r Honor, t h a t ' s t h e v e r y 
d e f i n i t i o n o f h e a r s a y . T h e y ' r e b a s e d on 
t h i r d - p a r t y , o u t - o f - c o u r t s t a t e m e n t s . And t h a t ' s 
j u s t a p e r f e c t e x a m p l e t h a t t h i s f a m i l y ' s f r o m 
m i g r a n t w o r k e r s . T h a t ' s c l a s s i c h e a r s a y , some t h i r d 
p a r t y t o l d Ms. V o g e l s a n g , a n d she j u s t came i n t o 
c o u r t t o t e l l me t h a t . 

"[THE COURT]: L e t me r e a d t h e s t a t e m e n t o f t h e 
r u l e . ' E x p e r t s w i t h o u t f i r s t h a n d k n o w l e d g e g e n e r a l l y 
may n o t b a s e o p i n i o n s upon f a c t s o r d a t a t h a t have 
n o t t h e m s e l v e s been a d m i t t e d i n t o e v i d e n c e . ' 

"[POSTCONVICTION COUNSEL]: And t h e r e h a s b e e n 
no e v i d e n c e , Y o u r Honor. 

"[THE COURT]: How do we c r o s s t h a t t h r e s h o l d ? 

"[POSTCONVICTION COUNSEL]: Our copy o f [ R u l e ] 
703, Y o u r Honor, i s d i f f e r e n t f r o m Y o u r H o n o r ' s . 

"[THE COURT]: I'm g i v i n g you a s t a t e m e n t o f t h e 
r u l e . 

"[POSTCONVICTION COUNSEL]: May I see i t ? 

"[THE COURT]: Y e s . 
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"[POSTCONVICTION COUNSEL]: Y o u r Honor, c a n we 
have a moment t o t a l k a b o u t t h i s ? 

I I 

"[POSTCONVICTION COUNSEL]: F o r t h e r e c o r d , 
f i r s t , we h a d e a r l i e r o b j e c t e d a nd t a k e n t h e 
p o s i t i o n t h a t t h e r u l e s o f e v i d e n c e , a t l e a s t as t o 

e. 
We 

p o s i t i o n t h a t t h e r u l e s o f e v i d e n c e , a t l e a s t 
h e a r s a y , s h o u l d n o t a p p l y t o t h e m i t i g a t i o n p h a s e . 
I u n d e r s t a n d t h e C o u r t r u l e d t h a t t h e y d i d . We 
r e i t e r a t e t h a t o b j e c t i o n , j u s t f o r t h e r e c o r d . 

"And, s e c o n d , we s u b m i t t h a t we're e n t i t l e d t o , 
u n d e r t h e F e d e r a l C o n s t i t u t i o n , t o make a f u l l a nd 
c o m p l e t e r e c o r d o f a l l m i t i g a t i o n f a c t o r s , a nd t h a t 
Ms. V o g e l s a n g ' s i n a b i l i t y and any e x p e r t ' s i n a b i l i t y 
t o t e s t i f y as t o h e a r s a y as an e x p e r t , l i m i t s t h a t 
r i g h t . And we want t o p r e s e r v e t h a t a nd o b j e c t t o i t 
on t h a t g r o u n d , as w e l l . 

"[THE COURT]: I u n d e r s t a n d . The o b j e c t i o n i s 
s u s t a i n e d . " 

(R. 522-27.) 

A. 

M c W h orter f i r s t a r g u e s t h a t t h e s t a t e m e n t f r o m V o g e l s a n g 

was n o t h e a r s a y b e c a u s e i t was n o t b e i n g o f f e r e d f o r t h e t r u t h 

o f t h e m a t t e r a s s e r t e d . ( M c W h o r t e r ' s b r i e f , p. 7 5 ) . To 

s u p p o r t h i s ar g u m e n t M c W h o r t e r c i t e s two c a s e s - - P y l a n t v. 

S t a t e , 263 S.W.3d 854 (Tenn. 2 0 0 8 ) , and T r i m b l e v. S t a t e , 

693 S.W.2d 267 (Mo. C t . App. 1 9 8 5 ) . I n b o t h c a s e s t h e 

a p p e l l a t e c o u r t s r e v e r s e d t h e t r i a l c o u r t s b e c a u s e t h e y 

e x c l u d e d h e a r s a y e v i d e n c e when i t was b e i n g o f f e r e d t o show 
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i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l b e c a u s e t h e s t a t e m e n t s were 

n o t b e i n g o f f e r e d f o r t h e t r u t h o f t h e m a t t e r a s s e r t e d . 

M c W h o r t e r , however, d i d n o t r a i s e t h i s argument i n t h e c i r c u i t 

c o u r t . "The s t a t e m e n t o f s p e c i f i c g r o u n d s o f o b j e c t i o n w a i v e s 

a l l g r o u n d s n o t s p e c i f i e d , and t h e t r i a l c o u r t w i l l n o t be p u t 

i n e r r o r on g r o u n d s n o t a s s i g n e d a t t r i a l . " Ex p a r t e F r i t h , 

5 2 6 So. 2d 880, 882 ( A l a . 1 9 8 7 ) . Thus, t h i s argument i s n o t 

p r o p e r l y b e f o r e t h i s C o u r t f o r r e v i e w . 

B. 

McWhorter a l s o a r g u e s , i n t h e a l t e r n a t i v e , t h a t e v e n i f 

t h e s t a t e m e n t was h e a r s a y "he was e n t i t l e d t o d e m o n s t r a t e what 

e v i d e n c e t r i a l c o u n s e l s h o u l d have p r e s e n t e d a t t h e p e n a l t y 

p h a s e o f [ h i s ] t r i a l " b e c a u s e " a t t h e p e n a l t y p h a s e t h e 

e v i d e n c e p r e s e n t e d c o u l d have i n c l u d e d h e a r s a y . " ( M c W h o r t e r ' s 

b r i e f , p. 7 5 ) . McWhorter c o n t e n d s t h a t " t h e l a w p l a i n l y 

[ s u p p o r t s ] t h i s a r g u m e n t . " ( M c W h o r t e r ' s b r i e f , p. 7 5 ) . 

McWhorter c o r r e c t l y a s s e r t s t h a t h e a r s a y i s a d m i s s i b l e 

d u r i n g t h e p e n a l t y p h a s e o f t r i a l b e c a u s e t h e r u l e s o f 

e v i d e n c e do n o t a p p l y t o s e n t e n c i n g h e a r i n g s . R u l e 

1 1 0 1 ( b ) ( 3 ) , A l a . R. E v i d . M c W h o r t e r ' s argument t h a t t h e 

i n a p p l i c a b i l i t y o f t h e r u l e s o f e v i d e n c e d u r i n g a s e n t e n c i n g 
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h e a r i n g a l l o w s h i m t o p r e s e n t h e a r s a y e v i d e n c e d u r i n g a 

p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g , h o w e v e r , i s i n d i r e c t 

c o n f l i c t w i t h A l a b a m a l a w . See W a l d r o p v. S t a t e , 987 So. 2d 

1186 ( A l a . C r i m . App. 2 0 0 7 ) . As t h i s C o u r t s t a t e d i n W a l d r o p : 

" W a l d r o p a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 
e x c l u d i n g h e a r s a y m i t i g a t i n g e v i d e n c e a t h i s R u l e 32 
e v i d e n t i a r y h e a r i n g . He a r g u e s t h a t b e c a u s e h e a r s a y 
e v i d e n c e i s a d m i s s i b l e a t a s e n t e n c i n g h e a r i n g i n a 
c a p i t a l - m u r d e r t r i a l , i t i s a l s o a d m i s s i b l e a t a 
p o s t - c o n v i c t i o n p r o c e e d i n g a t t a c k i n g a d e a t h 
s e n t e n c e . 

"However, W a l d r o p ' s argument i s i n c o n s i s t e n t 
w i t h p r i o r c a s e s o f t h i s C o u r t . As we s t a t e d i n Hunt  
v. S t a t e [940 So. 2d 1041 ( A l a . C r i m . App. 2 0 0 5 ) ] : 

"'The A l a b a m a R u l e s o f E v i d e n c e a p p l y 
t o R u l e 32 p r o c e e d i n g s . R u l e 804, A l a . R. 
E v i d . , s p e c i f i c a l l y e x c l u d e s h e a r s a y 
e v i d e n c e . We a d d r e s s e d t h i s i d e n t i c a l i s s u e 
i n G i l e s v. S t a t e , 906 So. 2d 963 ( A l a . 
C r i m . App. 2 0 0 4 ) , o v e r r u l e d on o t h e r  
g r o u n d s , Ex p a r t e J e n k i n s , 972 So. 2d 159 
( A l a . 2 0 0 5 ) , and s t a t e d : ' 

" ' " G i l e s s p e c i f i c a l l y a r g u e s 
t h a t t h e c i r c u i t c o u r t 
e r r o n e o u s l y f a i l e d t o c o n s i d e r 
t h e h e a r s a y t e s t i m o n y o f two 
w i t n e s s e s as t o what G i l e s t o l d 
them a b o u t a d r u g r e l a t i o n s h i p 
b e t w e e n h i m and C a r l N e l s o n . 
G i l e s a r g u e s t h a t t h e c i r c u i t 
c o u r t m i s a p p l i e d t h e e v i d e n t i a r y 
r u l e s g o v e r n i n g c a p i t a l 
s e n t e n c i n g b e c a u s e h e a r s a y 
e v i d e n c e i s a d m i s s i b l e a t t h e 
s e n t e n c i n g p o r t i o n o f a 
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c a p i t a l - m u r d e r t r i a l . " ' 

"'"However, what G i l e s f a i l s 
t o c o n s i d e r i s w h e t h e r t h e R u l e s 
o f E v i d e n c e a p p l y t o R u l e 32 
p r o c e e d i n g s . See R u l e 101, A l a 
R. E v i d . , and R u l e 1 1 0 1 ( a ) , A l a . 
R. E v i d . , w h i c h s t a t e s , i n p a r t , 
' t h e s e r u l e s o f e v i d e n c e a p p l y i n 
a l l p r o c e e d i n g s i n t h e C o u r t s o f 
A l a b a m a ' R u l e 1 1 0 1 ( b ) , A l a . 
R. E v i d . , l i s t s t h e p r o c e e d i n g s 
exempt f r o m a p p l i c a t i o n o f t h e 
R u l e s o f E v i d e n c e . Those 
p r o c e e d i n g s i n c l u d e p r o c e e d i n g s 
c o n c e r n i n g p r e l i m i n a r y q u e s t i o n s 
o f f a c t , g r a n d j u r y p r o c e e d i n g s , 
e x t r a d i t i o n p r o c e e d i n g s , 
p r e l i m i n a r y h e a r i n g s i n c r i m i n a l 
c a s e s , s e n t e n c i n g o r p r o b a t i o n 
r e v o c a t i o n h e a r i n g s , p r o c e e d i n g s 
r e l a t e d t o t h e i s s u a n c e o f a 
w a r r a n t o f a r r e s t , c r i m i n a l 
summonses, o r s e a r c h w a r r a n t s , 
b a i l p r o c e e d i n g s , and c o n t e m p t 
p r o c e e d i n g s . 

"'"The R u l e s o f E v i d e n c e 
a p p l y t o p o s t - c o n v i c t i o n 
p r o c e e d i n g s . See DeBruce v.  
S t a t e , 890 So. 2d 1068 ( A l a . 
C r i m . App. 2 0 0 3 ) . R u l e 804, A l a . 
R. E v i d . , s p e c i f i c a l l y e x c l u d e s 
h e a r s a y e v i d e n c e . The c i r c u i t 
c o u r t c o r r e c t l y a p p l i e d e x i s t i n g 
l a w and e x c l u d e d t h e h e a r s a y 
s t a t e m e n t s p r e s e n t e d c o n c e r n i n g 
an a l l e g e d d r u g r e l a t i o n s h i p 
b e t w e e n G i l e s and one o f t h e 
v i c t i m s . A f t e r e x c l u d i n g t h e 
h e a r s a y e v i d e n c e , t h e c i r c u i t 
c o u r t was l e f t w i t h no l a w f u l 
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e v i d e n c e t o s u p p o r t t h i s 
c o n t e n t i o n . R e l i e f was c o r r e c t l y 
d e n i e d on t h i s g r o u n d . See  
D e B r u c e , s u p r a . " 

"'906 So.2d a t 985-86. The c i r c u i t c o u r t 
c o m m i t t e d no e r r o r i n e x c l u d i n g t h e 
a f f i d a v i t s and t h e h e a r s a y t e s t i m o n y o f c o -
c o u n s e l . ' " 

W a l d r o p v. S t a t e , 987 So. 2d a t 1190. Thus, t h e r u l e s o f 

e v i d e n c e a p p l y t o p o s t c o n v i c t i o n p r o c e e d i n g s , and t h e c i r c u i t 

c o u r t s h o u l d e x c l u d e i n a d m i s s i b l e h e a r s a y . 

H e r e , t h e c i r c u i t c o u r t d e t e r m i n e d t h a t t h e e v i d e n c e 

V o g e l s a n g was a t t e m p t i n g t o b a s e h e r e x p e r t o p i n i o n on, was 

i n a d m i s s i b l e h e a r s a y , and i t s u s t a i n e d t h e S t a t e ' s o b j e c t i o n . 

I n A l a b a m a , h e a r s a y i s d e f i n e d as "a s t a t e m e n t , o t h e r t h a n one 

made by t h e d e c l a r a n t w h i l e t e s t i f y i n g a t t h e t r i a l o r 

h e a r i n g , o f f e r e d i n e v i d e n c e t o p r o v e t h e t r u t h o f t h e m a t t e r 

a s s e r t e d . " R u l e 8 0 1 ( c ) , A l a . R. E v i d . H e a r s a y e v i d e n c e i s 

i n a d m i s s i b l e u n l e s s e x p r e s s l y a l l o w e d b y s t a t u t e o r r u l e . 

R u l e 802, A l a . R. E v i d . The h e a r s a y r u l e s a r e n o t c o m p l e t e l y 

s u s p e n d e d , however, when an e x p e r t w i t n e s s t e s t i f i e s . The 

A l a b a m a Supreme C o u r t has h e l d : 

"'"An e x p e r t may g i v e h i s o p i n i o n b a s e d 
upon h i s own k n o w l e d g e o f t h e f a c t s , 
s t a t i n g t h e s e f a c t s , t h e n h i s o p i n i o n ; o r , 
he may g i v e an o p i n i o n b a s e d upon a 
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i n 
known 

h y p o t h e t i c a l q u e s t i o n , b a s e d upon f a c t s 
e v i d e n c e . I n e i t h e r c a s e , t h e f a c t s kn 
t o t h e e x p e r t o r [ h y p o t h e s i z e d ] must be 
f a c t s i n e v i d e n c e . B l a k e n e y v. A l a b a m a  
Power Co., 222 A l a . 394, 133 So. 16, 18 
( 1 9 3 1 ) . " ' 

"Welch v. H o u s t o n C o u n t y Hosp. Bd., 502 So. 2d 340, 
345 ( A l a . 1 9 8 7 ) , q u o t i n g Thompson v. J a r r e l l , 460 
So. 2d 148, 150 ( A l a . 1984) . ( E m p h a s i s a d d e d i n 
W e l c h ) . See, a l s o , Romine v. M e d i c e n t e r s o f  
A m e r i c a , I n c . , 476 So. 2d 51 ( A l a . 1 9 8 5 ) . " 

Ex p a r t e W e s l e y , 575 So. 2d 127, 129 ( A l a . 1 9 9 0 ) . I n o t h e r 

w o r d s , an e x p e r t c a n t e s t i f y b a s e d on h e a r s a y , b u t o n l y i f t h e 

h e a r s a y e v i d e n c e has b e e n a d m i t t e d d u r i n g t h e p r o c e e d i n g s . I n 

t h i s c a s e , t h e e v i d e n c e M c W h o r t e r was a t t e m p t i n g t o e l i c i t 

f r o m V o g e l s a n g h a d n o t been a d m i t t e d i n t o e v i d e n c e ; t h e r e f o r e , 

t h e c i r c u i t c o u r t c o r r e c t l y h e l d t h a t t h e e v i d e n c e s h o u l d have 

been e x c l u d e d ; t h a t r u l i n g i s i n c o m p l i a n c e w i t h b o t h t h e 

r u l e s o f e v i d e n c e and W a l d r o p . 

M c W h o r t e r c o n t e n d s , h o w e v er, t h a t W a l d r o p i s i n d i r e c t 

c o n f l i c t w i t h t h e r e c e n t U n i t e d S t a t e s Supreme C o u r t r u l i n g i n 

S e a r s v. U p t o n , U.S. , 130 S. C t . 3259 ( 2 0 1 0 ) . 

M c W h o r t e r a r g u e s t h a t t h e c a s e s c o n f l i c t b e c a u s e S e a r s h o l d s 

t h a t 

" ' [ t ] h e f a c t t h a t some ... e v i d e n c e may have b e e n 
" h e a r s a y " does n o t n e c e s s a r i l y u n d e r m i n e i t s v a l u e - ¬
o r i t s a d m i s s i b i l i t y - - f o r p e n a l t y p h a s e p u r p o s e s , ' 
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and t h a t ' r e l i a b l e h e a r s a y e v i d e n c e t h a t i s r e l e v a n t 
t o a c a p i t a l d e f e n d a n t ' s m i t i g a t i o n d e f e n s e s h o u l d 
n o t be e x c l u d e d b y r o t e a p p l i c a t i o n o f a s t a t e 
h e a r s a y r u l e . ' " 

( M c W h o r t e r ' s r e p l y , p. 19 ( q u o t i n g S e a r s , U.S. a t , 

130 S. C t a t 3 2 6 3 ) ) . M c W h o r t e r , however, m i s i n t e r p r e t s S e a r s . 

I n S e a r s , a G e o r g i a c o u r t h e l d a h e a r i n g on S e a r s ' s 

p o s t c o n v i c t i o n - r e l i e f c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l . A f t e r h e a r i n g t h e t e s t i m o n y p r e s e n t e d i n t h e 

p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g , t h e G e o r g i a c o u r t 

d e t e r m i n e d t h a t S e a r s ' s t r i a l c o u n s e l was c o n s t i t u t i o n a l l y 

i n a d e q u a t e u n d e r S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 668 

( 1 9 8 4 ) , b u t i t c o u l d n o t d e t e r m i n e w h e t h e r t h e i n a d e q u a t e 

r e p r e s e n t a t i o n p r e j u d i c e d S e a r s . The Supreme C o u r t h e l d t h a t 

t h e G e o r g i a c o u r t d i d n o t p r o p e r l y a p p l y t h e S t r i c k l a n d t e s t 

and remanded t h e c a s e f o r t h e c o u r t t o a p p l y i t c o r r e c t l y . 

A l t h o u g h M c W h o r t e r c o r r e c t l y c i t e s t h e Supreme C o u r t ' s 

s t a t e m e n t r e g a r d i n g t h e " r o t e a p p l i c a t i o n " o f s t a t e h e a r s a y 

r u l e s , t h a t was n o t t h e C o u r t ' s h o l d i n g . The C o u r t ' s h o l d i n g 

was t o r e s t a t e t h e c o r r e c t s t a n d a r d f o r d e t e r m i n i n g 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l , n o t t o i s s u e a b l a n k e t 

r u l i n g t h a t h e a r s a y i s a l w a y s a d m i s s i b l e i n a p o s t c o n v i c t i o n 

h e a r i n g . Thus, W a l d r o p does n o t c o n f l i c t w i t h S e a r s . 
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B e c a u s e M c W h o r t e r ' s argument i s f o r e c l o s e d by t h i s 

C o u r t ' s r u l i n g i n W a l d r o p , t h e c i r c u i t c o u r t d i d n o t abuse i t s 

d i s c r e t i o n when i t p r e v e n t e d V o g e l s a n g f r o m t e s t i f y i n g as t o 

h e a r s a y s t a t e m e n t s t h a t were n o t i n e v i d e n c e . 

C. 

M c W h o r t e r n e x t a r g u e s t h a t t h e e x c l u s i o n o f h e a r s a y 

t e s t i m o n y v i o l a t e d h i s r i g h t s b o t h u n d e r t h e f e d e r a l and t h e 

s t a t e c o n s t i t u t i o n . S p e c i f i c a l l y , M c W h o r t e r a r g u e s t h a t t h e 

e x c l u s i o n o f h e a r s a y s t a t e m e n t s d u r i n g h i s p o s t c o n v i c t i o n 

h e a r i n g v i o l a t e d h i s r i g h t t o p r e s e n t a c o m p l e t e d e f e n s e . To 

s u p p o r t h i s p o s i t i o n M c W h o r t e r a g a i n c i t e s S e a r s . H e r e , 

M c W h o r t e r c o n t e n d s t h a t S e a r s s t a n d s f o r t h e p r o p o s i t i o n t h a t 

" h e a r s a y r u l e s c a n n o t be u s e d t o e x c l u d e e v i d e n c e d u r i n g 

p o s t c o n v i c t i o n h e a r i n g s i n c a p i t a l c a s e s , " w h i c h , he s a y s , i s 

a p r i n c i p l e r o o t e d i n t h e " d e f e n d a n t ' s w e l l - r e c o g n i z e d r i g h t 

u n d e r t h e c o m p u l s o r y p r o c e s s and due p r o c e s s c l a u s e s t o 

p r e s e n t w i t n e s s e s on h i s own b e h a l f . " ( M c W h o r t e r ' s b r i e f , pp. 

7 7 - 7 8 ) . As s t a t e d a b o v e , M c W h o r t e r m i s i n t e r p r e t s S e a r s . 

S e a r s does n o t a b r o g a t e s t a t e h e a r s a y r u l e s d u r i n g 

p o s t c o n v i c t i o n h e a r i n g s ; r a t h e r , t h e U n i t e d S t a t e s Supreme 

C o u r t r e i t e r a t e d t h e S t r i c k l a n d t e s t i n S e a r s and r e v e r s e d t h e 
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l o w e r c o u r t ' s j u d g m e n t b e c a u s e i t f a i l e d t o p r o p e r l y a p p l y 

t h a t t e s t . 

To f u r t h e r s u p p o r t h i s argument M c W h o r t e r c i t e s Chambers  

v. M i s s i s s i p p i , 410 U.S. 284 ( 1 9 7 3 ) , and C r a n e v. K e n t u c k y , 

476 U.S. 683 ( 1 9 8 6 ) , w h i c h , he s a y s , h o l d t h a t " t h e 

C o n s t i t u t i o n g u a r a n t e e s c r i m i n a l d e f e n d a n t s a m e a n i n g f u l 

o p p o r t u n i t y t o p r e s e n t a c o m p l e t e d e f e n s e . " ( M c W h o r t e r ' s 

b r i e f , p. 7 8 ) . M c W h o r t e r a l s o c i t e s G a r d n e r v. F l o r i d a , 430 

U.S. 349 ( 1 9 7 7 ) , and S k i p p e r v. S o u t h C a r o l i n a , 476 U.S. 1 

( 2 0 0 9 ) , w h i c h , he s a y s , h o l d t h a t a d e f e n d a n t has t h e " r i g h t 

t o p l a c e b e f o r e t h e s e n t e n c e r r e l e v a n t e v i d e n c e i n m i t i g a t i o n 

o f p u n i s h m e n t . " ( M c W h o r t e r ' s b r i e f , p. 7 8 ) . These c a s e s , 

h o w e v e r, a r e a l s o d i s t i n g u i s h a b l e f r o m M c W h o r t e r ' s c a s e . 

I n Chambers, a d e f e n d a n t ' s r e q u e s t t o c r o s s - e x a m i n e a k e y 

w i t n e s s was d e n i e d by t h e l o w e r c o u r t b a s e d on a M i s s i s s i p p i 

common-law r u l e , w h i c h p r e v e n t e d a p a r t y f r o m i m p e a c h i n g i t s 

own w i t n e s s . The d e f e n d a n t a t t e m p t e d t o c a l l w i t n e s s e s t o 

t e s t i f y t o what t h e y h e a r d t h e k e y w i t n e s s s a y ; t h e l o w e r 

c o u r t , h o w e v e r, e x c l u d e d t h e t e s t i m o n y on t h e b a s i s t h a t i t 

was h e a r s a y . The Supreme C o u r t h e l d t h a t t h e 

" t e s t i m o n y r e j e c t e d b y t h e t r i a l c o u r t h e r e b o r e 
p e r s u a s i v e a s s u r a n c e s o f t r u s t w o r t h i n e s s and t h u s 
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was w e l l w i t h i n t h e b a s i c r a t i o n a l e o f t h e e x c e p t i o n 
f o r d e c l a r a t i o n s a g a i n s t i n t e r e s t . T h a t t e s t i m o n y 
a l s o was c r i t i c a l t o Chambers' d e f e n s e . I n t h e s e 
c i r c u m s t a n c e s , where c o n s t i t u t i o n a l r i g h t s d i r e c t l y 
a f f e c t i n g t h e a s c e r t a i n m e n t o f g u i l t a r e i m p l i c a t e d , 
t h e h e a r s a y r u l e may n o t be a p p l i e d m e c h a n i s t i c a l l y 
t o d e f e a t t h e ends o f j u s t i c e . " 

Chambers, 410 U.S. a t 302. 

I n C r a n e , a d e f e n d a n t s o u g h t t o i n t r o d u c e t e s t i m o n y a b o u t 

t h e e n v i r o n m e n t i n w h i c h t h e p o l i c e s e c u r e d h i s c o n f e s s i o n . 

P a r t o f h i s d e f e n s e was t o show t h a t b e c a u s e t h e r e was no 

p h y s i c a l e v i d e n c e t y i n g h i m t o t h e c r i m e t h e j u r y s h o u l d n o t 

b e l i e v e h i s c o n f e s s i o n . To s u p p o r t h i s d e f e n s e , he s o u g h t t o 

p a i n t a p i c t u r e o f a young, u n e d u c a t e d boy who was k e p t 

a g a i n s t h i s w i l l i n a s m a l l , w i n d o w l e s s room f o r a l o n g 

p e r i o d . The l o w e r c o u r t , h owever, p r e c l u d e d h i m f r o m p u t t i n g 

on any t e s t i m o n y a b o u t t h e e n v i r o n m e n t i n w h i c h t h e 

i n t e r r o g a t i o n t o o k p l a c e . The Supreme C o u r t h e l d t h a t a 

d e f e n d a n t has a m e a n i n g f u l o p p o r t u n i t y t o p r e s e n t a c o m p l e t e 

d e f e n s e , w h i c h i s an empty o p p o r t u n i t y i f t h e S t a t e were 

" p e r m i t t e d t o e x c l u d e c o m p e t e n t , r e l i a b l e e v i d e n c e b e a r i n g on 

t h e c r e d i b i l i t y o f a c o n f e s s i o n when s u c h e v i d e n c e i s c e n t r a l 

t o t h e d e f e n d a n t ' s c l a i m o f i n n o c e n c e . " C r a n e , 476 U.S. a t 

691. 
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I n G a r d n e r , t h e d e f e n d a n t was c o n v i c t e d o f m u r d e r . 

D u r i n g t h e s e n t e n c i n g p h a s e o f t r i a l t h e l o w e r c o u r t r e l i e d on 

a p r e s e n t e n c e i n v e s t i g a t i o n r e p o r t t o s e n t e n c e t h e d e f e n d a n t 

t o d e a t h . The r e p o r t , h o w e v e r, c o n t a i n e d c o n f i d e n t i a l 

i n f o r m a t i o n t h a t t h e l o w e r c o u r t d i d n o t p u t i n t h e r e c o r d 

d u r i n g t h e s e n t e n c i n g h e a r i n g . A d d i t i o n a l l y , t h e l o w e r c o u r t 

d i d n o t d i s c l o s e t h e i n f o r m a t i o n t o t h e Supreme C o u r t o f 

F l o r i d a . The U n i t e d S t a t e s Supreme C o u r t h e l d t h a t t h e r e c o r d 

on a p p e a l must d i s c l o s e t o t h e r e v i e w i n g c o u r t t h e 

c o n s i d e r a t i o n s t h a t m o t i v a t e d a d e a t h s e n t e n c e i n e v e r y c a s e 

i n w h i c h i t i s i m p o s e d . G a r d n e r , 430 U.S. a t 362. 

I n S k i p p e r , t h e d e f e n d a n t s o u g h t t o i n t r o d u c e t e s t i m o n y 

d u r i n g a s e n t e n c i n g h e a r i n g f r o m two j a i l e r s a nd a j a i l 

v i s i t o r t h a t t h e d e f e n d a n t "made a good a d j u s t m e n t " w h i l e he 

was i n j a i l . The l o w e r c o u r t e x c l u d e d t h e e v i d e n c e b e c a u s e o f 

a s t a t e r u l e t h a t p r o v i d e d t h a t s u c h e v i d e n c e was i r r e l e v a n t 

and i n a d m i s s i b l e . The Supreme C o u r t h e l d t h a t i n c a p i t a l 

c a s e s t h e s e n t e n c e r s h o u l d " n o t be p r e c l u d e d f r o m c o n s i d e r i n g , 

as a m i t i g a t i n g f a c t o r , any a s p e c t o f a d e f e n d a n t ' s c h a r a c t e r 

o r r e c o r d and any o f t h e c i r c u m s t a n c e s o f t h e o f f e n s e t h a t t h e 

d e f e n d a n t p r o f f e r s as a b a s i s f o r a s e n t e n c e l e s s t h a n d e a t h . " 
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S k i p p e r , 476 U.S. a t 4. 

H e r e , a l t h o u g h V o g e l s a n g was p r e c l u d e d f r o m t e s t i f y i n g as 

t o c e r t a i n c o n v e r s a t i o n s she h a d w i t h M c W h o r t e r ' s f a m i l y 

members b e c a u s e t h e s t a t e m e n t s were h e a r s a y , n o t h i n g p r e c l u d e d 

M c W h o r t e r f r o m c a l l i n g t h o s e f a m i l y members as w i t n e s s e s a t 

t h e p o s t c o n v i c t i o n p r o c e e d i n g . The c i r c u i t c o u r t r u l e d t h a t , 

as an e x p e r t , V o g e l s a n g c o u l d n o t t e s t i f y t o h e r c o n c l u s i o n s 

drawn f r o m f a c t s a n d d a t a t h a t were n o t i n e v i d e n c e . To 

remedy t h i s , M c W h o r t e r s i m p l y h a d t o e l i c i t t e s t i m o n y f r o m t h e 

w i t n e s s e s t h a t w o u l d be n e c e s s a r y t o p u t t h e f a c t s and d a t a 

i n t o e v i d e n c e t h a t w o u l d a l l o w V o g e l s a n g t o p r o v i d e h e r 

c o m p l e t e o p i n i o n . T h i s i s d i f f e r e n t f r o m t h e s i t u a t i o n s 

p r e s e n t e d i n Chambers, C r a n e , G a r d n e r , and S k i p p e r , where t h e 

l o w e r c o u r t s p r e c l u d e d t h e d e f e n d a n t s f r o m p u t t i n g on any 

e v i d e n c e w i t h r e g a r d t o t h e i r r e s p e c t i v e d e f e n s e s . The b u r d e n 

o f p r e s e n t i n g t h e e v i d e n c e n e c e s s a r y t o e n t i t l e a p e t i t i o n e r 

t o p o s t c o n v i c t i o n r e l i e f r e s t s s q u a r e l y on t h e p e t i t i o n e r . 

See R u l e 32.3, A l a . R. C r i m . P. B e c a u s e M c W h o r t e r d i d n o t p u t 

on a l l t h e w i t n e s s e s n e e d e d t o meet h i s b u r d e n , t h e c i r c u i t 

c o u r t d i d n o t i n f r i n g e on h i s r i g h t t o p r e s e n t a c o m p l e t e 

d e f e n s e . 
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D. 

F i n a l l y , M c W h o r t e r a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

e x c l u d i n g e v i d e n c e u n d e r R u l e 3 2 . 6 ( b ) . S p e c i f i c a l l y , 

M c W h o r t e r c o n t e n d s t h a t " R u l e 32.6(b) i s a p l e a d i n g r u l e , n o t 

an e v i d e n t i a r y r u l e ; i t c a n n o t p r o v i d e t h e b a s i s f o r e x c l u s i o n 

o f e v i d e n c e . " ( M c W h o r t e r ' s b r i e f , p. 81.) He c l a i m s e r r o r 

b e c a u s e , he s a y s , t h e c i r c u i t c o u r t l i m i t e d t h e t e s t i m o n y o f 

Abraham B a r n e s and Amy B a t t l e , M c W h o r t e r ' s h i g h - s c h o o l 

f r i e n d s , and K e n n e t h B u r n s , M c W h o r t e r ' s m i d d l e - s c h o o l s c i e n c e 

t e a c h e r . 

Our r e v i e w o f t h e r e c o r d i n d i c a t e s t h a t t h e c i r c u i t c o u r t 

d i d n o t e x c l u d e e v i d e n c e b a s e d on R u l e 3 2 . 6 ( b ) . I n s t e a d , t h e 

c i r c u i t c o u r t l i m i t e d t h e t e s t i m o n y o f t h e c o m p l a i n e d - o f 

w i t n e s s e s t o t h e a l l e g a t i o n s c o n t a i n e d i n t h e amended R u l e 32 

p e t i t i o n . S p e c i f i c a l l y , t h e c o u r t r u l e d t h a t t h e w i t n e s s e s , 

e v e n t h o u g h n o t i d e n t i f i e d i n t h e p e t i t i o n , c o u l d t e s t i f y as 

t o t h e a s s e r t i o n s i n t h e amended p e t i t i o n . Thus, t h e r e c o r d 

r e f u t e s M c W h o r t e r ' s c l a i m on t h i s b a s i s . C o n s e q u e n t l y , 

M c W h o r t e r i s n o t e n t i t l e d t o r e l i e f on t h i s a s s e r t i o n o f 

e r r o r . 

IV. 
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McWhorter a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

s u m m a r i l y d i s m i s s i n g h i s B r a d y c l a i m b e c a u s e , he s a y s , t h e 

S t a t e f a i l e d t o d i s c l o s e p o t e n t i a l l y e x c u l p a t o r y e v i d e n c e t h a t 

was r e l e v a n t t o m i t i g a t i o n . ( C l a i m V I ( A ) i n M c W h o r t e r ' s 

amended R u l e 32 p e t i t i o n . ) S p e c i f i c a l l y , M c W horter a l l e g e d 

t h a t t h e S t a t e w i t h h e l d i n f o r m a t i o n t h a t "a j a i l h o u s e 

i n f o r m a n t named T i m o t h y R i c e t o l d t h e S t a t e ' s p r o s e c u t o r s t h a t 

b o t h M c Whorter and h i s t h e n - c o - d e f e n d a n t , D a n i e l M i n e r , s a i d 

t h a t M c W horter had s h o t t h e v i c t i m , Lee W i l l i a m s [ , ] once i n 

t h e l e g , and M i n e r f i r e d t h e r e m a i n i n g s h o t s , i n c l u d i n g t h e 

s h o t s t h a t k i l l e d W i l l i a m s . " ( M c Whorter's b r i e f , pp. 8 4 - 8 5 . ) 1 5 

T h i s c l a i m was n o t s u f f i c i e n t l y p l e a d e d , and i t was 

p r o c e d u r a l l y b a r r e d b e c a u s e i t c o u l d have been r a i s e d a t t r i a l 

and on a p p e a l b u t was n o t . See R u l e 32.3, A l a . R. C r i m . P.; 

15We n o t e t h a t M c W h o r t e r a l l e g e d s e v e r a l o t h e r B r a d y 
v i o l a t i o n s i n h i s amended p e t i t i o n b u t d i d n o t r a i s e them i n 
h i s b r i e f t o t h i s C o u r t . The c l a i m s M c W horter p r e s e n t e d i n 
h i s amended p e t i t i o n b u t does n o t p u r s u e on a p p e a l a r e deemed 
t o be abandoned. See, e.g., B r o w n l e e v. S t a t e , 666 So. 2d 91, 
93 ( A l a . C r i m . App. 1995) ( " ' " [ A ] l l e g a t i o n s ... n o t e x p r e s s l y 
a r g u e d on ... a p p e a l ... a r e deemed by us t o be a b a n d o n e d . " 
U n i t e d S t a t e s v. B u r r o u g h s , 650 F.2d 595, 598 ( 5 t h C i r . ) , 
c e r t . d e n i e d , 454 U.S. 1037, 102 S. C t . 580, 70 L. Ed. 2d 483 
( 1 9 8 1 ) . ' B u r k s v. S t a t e , 600 So. 2d 374, 380 ( A l a . C r i m . App. 
1 9 9 1 ) . We w i l l n o t r e v i e w i s s u e s n o t l i s t e d a nd a r g u e d i n 
b r i e f . B u r k s . " ) . 
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R u l e 3 2 . 2 ( a ) ( 3 ) , ( a ) ( 5 ) , A l a . R . C r i m . P. 

I n M c W h o r t e r ' s amended p e t i t i o n , he a l l e g e d t h e 

f o l l o w i n g : 

"80. D e s p i t e t h e h e i g h t e n e d o b l i g a t i o n upon t h e 
S t a t e i n t h i s c a p i t a l p r o c e e d i n g , d e s p i t e a s p e c i f i c 
r e q u e s t f r o m d e f e n s e c o u n s e l , and d e s p i t e t h e f a c t 
t h a t t h e d e f e n s e r e q u e s t e d and t h e t r i a l j u d g e 
g r a n t e d open f i l e d i s c o v e r y , t h e S t a t e f a i l e d t o 
p r o v i d e e x c u l p a t o r y e v i d e n c e i n i t s p o s s e s s i o n t o 
t h e d e f e n s e . D i s t r i c t A t t o r n e y Thompson f a i l e d t o 
d i s c l o s e t o d e f e n s e c o u n s e l t h a t l e s s t h a n two 
months e a r l i e r , on J a n u a r y 19, 1994, A s s i s t a n t 
D i s t r i c t A t t o r n e y J o l l e y t o o k a s t a t e m e n t f r o m 
T i m o t h y R i c e , who a t t h a t t i m e was i n c a r c e r a t e d i n 
t h e M a r s h a l l C o u n t y J a i l a l o n g w i t h Mr. M cWhorter 
and h i s c o d e f e n d a n t s . I n e x c h a n g e f o r h i s 
s t a t e m e n t , Mr. J o l l e y o f f e r e d Mr. R i c e i m m u n i t y f r o m 
p r o s e c u t i o n on any i l l e g a l a c t i v i t i e s r e v e a l e d i n 
h i s s t a t e m e n t , so l o n g as t h o s e a c t i v i t i e s d i d n o t 
i m p l i c a t e Mr. R i c e i n a c r i m e o f v i o l e n c e . Mr. R i c e 
i n f o r m e d Mr. J o l l e y t h a t he had t a l k e d s e p a r a t e l y 
w i t h Mr. M c W h o r t e r , Mr. M i n e r , and Mr. Lee W i l l i a m s , 
J r . , a b o u t what happened on t h e n i g h t o f t h e c r i m e . 
I n t h e i r s e p a r a t e c o n v e r s a t i o n s w i t h Mr. R i c e , b o t h 
Mr. McWhorter and Mr. M i n e r s t a t e d t h a t Mr. 
M c Whorter s h o t Mr. W i l l i a m s once i n t h e l e g , b u t 
t h a t Mr. M i n e r f i r e d t h e r e s t o f t h e s h o t s , 
i n c l u d i n g t h e s h o t s t h a t a c t u a l l y k i l l e d Mr. 
W i l l i a m s . T h i s i n f o r m a t i o n was n e v e r d i s c l o s e d t o 
d e f e n s e c o u n s e l . I f t h e D i s t r i c t A t t o r n e y had 
d i s c l o s e d t h i s i n f o r m a t i o n t o d e f e n s e c o u n s e l , i t 
w o u l d have p r o v i d e d p e r s u a s i v e s u p p o r t f o r Mr. 
M c W h o r t e r ' s d e f e n s e t h e o r y t h a t Mr. M i n e r , and n o t 
Mr. M c W h o r t e r , was t h e p r i m a r y s h o o t e r , and t h a t Mr. 
M c Whorter d i d n o t i n t e n d t o murder Mr. W i l l i a m s . " 

(C. 503.) 

As t h i s C o u r t s a i d i n Ray, So. 3d a t : 
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"The U n i t e d S t a t e s Supreme C o u r t i n B r a d y h e l d 
t h a t 'the s u p p r e s s i o n by t h e p r o s e c u t i o n o f e v i d e n c e 
f a v o r a b l e t o an a c c u s e d upon r e q u e s t v i o l a t e s due 
p r o c e s s where t h e e v i d e n c e i s m a t e r i a l e i t h e r t o 
g u i l t o r t o p u n i s h m e n t , i r r e s p e c t i v e o f t h e good 
f a i t h o f t h e p r o s e c u t i o n . ' 373 U.S. a t 87. 'To 
e s t a b l i s h a B r a d y v i o l a t i o n , [ t h e p e t i t i o n e r ] must 
d e m o n s t r a t e : (1) t h a t t h e p r o s e c u t i o n s u p p r e s s e d 
e v i d e n c e ; (2) t h a t t h a t e v i d e n c e was f a v o r a b l e t o 
[ t h e d e f e n d a n t ] o r e x c u l p a t o r y ; and (3) t h a t t h e 
e v i d e n c e was m a t e r i a l . ' Ex p a r t e Kennedy, 472 So. 
2d 1106, 1110 ( A l a . 1 9 8 5 ) . " 

The S t a t e a s s e r t e d b e l o w , as i t does now on a p p e a l , t h a t 

summary d i s m i s s a l o f M c W h o r t e r ' s R u l e 32 p e t i t i o n was p r o p e r 

b e c a u s e M c W h o r t e r f a i l e d t o a s s e r t t h a t he c o u l d n o t have 

r a i s e d h i s B r a d y c l a i m a t t r i a l o r on d i r e c t a p p e a l . See R u l e 

3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , A l a . R. C r i m . P. The S t a t e a l s o a r g u e d 

t h a t M c W h o r t e r ' s B r a d y c l a i m was i n s u f f i c i e n t l y p l e a d e d and 

t h e r e f o r e was p r o c e d u r a l l y b a r r e d p u r s u a n t t o R u l e 3 2 . 7 ( d ) . 

The c i r c u i t c o u r t s u m m a r i l y d i s m i s s e d M c W h o r t e r ' s B r a d y c l a i m 

r e g a r d i n g R i c e ' s a l l e g e d s t a t e m e n t p u r s u a n t t o R u l e 3 2 . 7 ( d ) . 

(C. 865, 1126.) 

I n c o n s i d e r i n g a s i m i l a r c l a i m i n B e c k w o r t h v. S t a t e , 

[Ms. CR-07-0051 , May 1, 2009] So. 3d ( A l a . C r i m . App. 

2 0 0 9 ) , t h a t t h e p r o s e c u t o r had c o m m i t t e d a B r a d y v i o l a t i o n , 

t h i s C o u r t s a i d : 

" R u l e 32.3 s t a t e s t h a t ' [ t ] h e p e t i t i o n e r s h a l l 
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have t h e b u r d e n o f p l e a d i n g and p r o v i n g by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h e f a c t s n e c e s s a r y t o 
e n t i t l e t h e p e t i t i o n e r t o r e l i e f . ' R u l e 32.6(b) 
s t a t e s t h a t ' [ t ] h e p e t i t i o n must c o n t a i n a c l e a r and 
s p e c i f i c s t a t e m e n t o f t h e g r o u n d s upon w h i c h r e l i e f 
i s s o u g h t , i n c l u d i n g f u l l d i s c l o s u r e o f t h e f a c t u a l 
b a s i s o f t h o s e g r o u n d s . A b a r e a l l e g a t i o n t h a t a 
c o n s t i t u t i o n a l r i g h t has been v i o l a t e d and mere 
c o n c l u s i o n s o f l a w s h a l l n o t be s u f f i c i e n t t o 
w a r r a n t any f u r t h e r p r o c e e d i n g s . ' I n Boyd v. S t a t e , 
913 So. 2d 1113, 1125 ( A l a . C r i m . App. 2 0 0 3 ) , t h i s 
C o u r t s t a t e d : 

" ' " R u l e 32.6(b) r e q u i r e s 
t h a t t h e p e t i t i o n i t s e l f d i s c l o s e 
t h e f a c t s r e l i e d upon i n s e e k i n g 
r e l i e f . " B o yd v. S t a t e , 746 So. 
2d 364, 406 ( A l a . C r i m . App. 
1 9 9 9 ) . I n o t h e r w o r d s , i t i s n o t 
t h e p l e a d i n g o f a c o n c l u s i o n 
" w h i c h , i f t r u e , e n t i t l e [ s ] t h e 
p e t i t i o n e r t o r e l i e f . " L a n c a s t e r  
v. S t a t e , 638 So. 2d 1370, 1373 
( A l a . C r i m . App. 1 9 9 3 ) . I t i s 
t h e a l l e g a t i o n o f f a c t s i n 
p l e a d i n g w h i c h , i f t r u e , e n t i t l e 
a p e t i t i o n e r t o r e l i e f . A f t e r 
f a c t s a r e p l e a d e d , w h i c h , i f 
t r u e , e n t i t l e t h e p e t i t i o n e r t o 
r e l i e f , t h e p e t i t i o n e r i s t h e n 
e n t i t l e d t o an o p p o r t u n i t y , as 
p r o v i d e d i n R u l e 32.9, A l a . R. 
C r i m . P., t o p r e s e n t e v i d e n c e 
p r o v i n g t h o s e a l l e g e d f a c t s . ' 

" I n Hyde v. S t a t e , 950 So. 2d 344 ( A l a . C r i m . 
App. 2 0 0 6 ) , t h i s C o u r t r e c o g n i z e d : 

"'The b u r d e n o f p l e a d i n g u n d e r R u l e 
32.3 and R u l e 32.6(b) i s a h e a v y one. 
C o n c l u s i o n s u n s u p p o r t e d by s p e c i f i c f a c t s 
w i l l n o t s a t i s f y t h e r e q u i r e m e n t s o f R u l e 
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32.3 and R u l e 3 2 . 6 ( b ) . The f u l l f a c t u a l 
b a s i s f o r t h e c l a i m must be i n c l u d e d i n t h e 
p e t i t i o n i t s e l f . I f , a s s u m i n g e v e r y 
f a c t u a l a l l e g a t i o n i n a R u l e 32 p e t i t i o n t o 
be t r u e , a c o u r t c a n n o t d e t e r m i n e w h e t h e r 
t h e p e t i t i o n e r i s e n t i t l e d t o r e l i e f , t h e 
p e t i t i o n e r has n o t s a t i s f i e d t h e b u r d e n o f 
p l e a d i n g u n d e r R u l e 32.3 and R u l e 3 2 . 6 ( b ) . 
See B r a c k n e l l v. S t a t e , 883 So. 2d 724 
( A l a . C r i m . App. 2 0 0 3 ) . ' 

"Hyde v. S t a t e , 950 So. 2d a t 356." 

B e c k w o r t h , So. 3d a t . 

" ' B e c a u s e t h i s B r a d y c l a i m was f i r s t p r e s e n t e d 
i n a R u l e 32 p e t i t i o n , [McWhorter] can o b t a i n r e l i e f 
o n l y i f i t i n v o l v e s " n e w l y d i s c o v e r e d e v i d e n c e . " ' 
Payne v. S t a t e , 791 So. 2d 383, 397 ( A l a . C r i m . App. 
1 9 9 9 ) . See a l s o W i n d s o r v. S t a t e , [Ms. CR-05-1203, 
A u g u s t 7, 200 9] So. 3d , ( A l a . C r i m . 
App. 2009) ('Windsor d i d n o t a l l e g e t h a t h i s B r a d y 
c l a i m s were b a s e d on n e w l y d i s c o v e r e d e v i d e n c e o r 
t h a t any a l l e g e d s u p p r e s s i o n by t h e S t a t e c o n t i n u e d 
u n t i l s u c h t i m e as t h e c l a i m s c o u l d n o t have been 
r a i s e d a t t r i a l . ' ) ; Bush v. S t a t e , [Ms. CR-03-1902, 
May 2 9, 200 9] So. 3d , ( A l a . C r i m . App. 
2009) ( ' [ B ] e c a u s e t h i s a l l e g e d B r a d y v i o l a t i o n i s 
r a i s e d i n a p o s t c o n v i c t i o n p e t i t i o n , t h e p e t i t i o n e r 
must a l s o s a t i s f y t h e r e q u i r e m e n t s f o r n e w l y 
d i s c o v e r e d e v i d e n c e . ' ) ; D a v i s v. S t a t e , 44 So. 3d 
1118, 1144 ( A l a . C r i m . App. 2009) ('Davis f a i l e d t o 
p l e a d and t o p r o v e t h e r e q u i r e m e n t s f o r n e w l y 
d i s c o v e r e d e v i d e n c e . ' ) . " 

Ray, So. 3d a t . 

R u l e 3 2 . 1 ( e ) a l l o w s a p e t i t i o n e r t o i n s t i t u t e a R u l e 32 

p r o c e e d i n g on t h e g r o u n d s t h a t " n e w l y d i s c o v e r e d m a t e r i a l 

f a c t s e x i s t w h i c h r e q u i r e t h a t t h e c o n v i c t i o n o r s e n t e n c e be 
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v a c a t e d by t h e c o u r t " i f : 

"(1) The f a c t s r e l i e d upon were n o t known by t h e 
p e t i t i o n e r o r t h e p e t i t i o n e r ' s c o u n s e l a t t h e t i m e 
o f t r i a l o r s e n t e n c i n g o r i n t i m e t o f i l e a 
p o s t t r i a l m o t i o n p u r s u a n t t o R u l e 24, o r i n t i m e t o 
be i n c l u d e d i n any p r e v i o u s c o l l a t e r a l p r o c e e d i n g 
and c o u l d n o t have been d i s c o v e r e d by any o f t h o s e 
t i m e s t h r o u g h t h e e x e r c i s e o f r e a s o n a b l e d i l i g e n c e ; 

"(2) The f a c t s a r e n o t m e r e l y c u m u l a t i v e t o 
o t h e r f a c t s t h a t were known; 

"(3) The f a c t s do n o t m e r e l y amount t o 
impeachment e v i d e n c e ; 

"(4) I f t h e f a c t s had been known a t t h e t i m e o f 
t r i a l o r o f s e n t e n c i n g , t h e r e s u l t p r o b a b l y w o u l d 
have been d i f f e r e n t ; and 

"(5) The f a c t s e s t a b l i s h t h a t t h e p e t i t i o n e r i s 
i n n o c e n t o f t h e c r i m e f o r w h i c h t h e p e t i t i o n e r was 
c o n v i c t e d o r s h o u l d n o t have r e c e i v e d t h e s e n t e n c e 
t h a t t h e p e t i t i o n e r r e c e i v e d . " 

R u l e 3 2 . 1 ( e ) , A l a . R. C r i m . P. 

A p o s t c o n v i c t i o n B r a d y c l a i m r a i s e d i n a R u l e 32 p e t i t i o n 

must meet a l l f i v e p r e r e q u i s i t e s o f " n e w l y d i s c o v e r e d 

e v i d e n c e " i n R u l e 3 2 . 1 ( e ) , A l a . R. C r i m . P. Payne v. S t a t e , 

791 So. 2d 383, 398 ( A l a . C r i m . App. 1 9 9 9 ) . Numerous r e c e n t 

o p i n i o n s o f t h i s C o u r t have h e l d t h a t a p e t i t i o n e r ' s R u l e 32 

B r a d y c l a i m i s p r o c e d u r a l l y b a r r e d i f t h e p e t i t i o n e r f a i l s t o 

p l e a d t h a t h i s c l a i m i s b a s e d on n e w l y d i s c o v e r e d e v i d e n c e and 

c o u l d n o t have been r a i s e d a t t r i a l o r on d i r e c t a p p e a l . See, 
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e.g., B r y a n t v. S t a t e , [Ms. CR-08-0405, Feb. 4, 2011] So. 

3d ( A l a . C r i m . App. 2 0 1 1 ) ; Ray, s u p r a ; D a v i s , s u p r a ; 

W i n d s o r , s u p r a ; B e c k w o r t h , s u p r a ; S m i t h v. S t a t e , [Ms. 

CR-05-0561, September 26, 2008] So. 3d ( A l a . C r i m . 

App. 2 0 0 8 ) ; F e r g u s o n v. S t a t e , 13 So. 3d 418, 444-45 ( A l a . 

C r i m . App. 2 0 0 8 ) . 

I n t h i s c a s e , McWhorter f a i l e d t o i n c l u d e i n h i s p e t i t i o n 

any f a c t s i n d i c a t i n g t h a t t h e S t a t e ' s a l l e g e d s u p p r e s s i o n o f 

R i c e ' s s t a t e m e n t t a k e n two months b e f o r e t r i a l c o n t i n u e d u n t i l 

s u c h t i m e as t h e c l a i m c o u l d n o t have been r a i s e d i n a 

p o s t t r i a l m o t i o n o r on a p p e a l . Thus, he has f a i l e d t o p l e a d 

s u f f i c i e n t f a c t s t o s u p p o r t h i s c l a i m f o r r e l i e f , and t h e 

c l a i m i s p r o c e d u r a l l y b a r r e d b e c a u s e i t c o u l d have b e e n , b u t 

was n o t , r a i s e d a t t r i a l o r on a p p e a l . 

I n Hunt v. S t a t e , 940 So. 2d 1041, 1058 ( A l a . C r i m . App. 

2 0 0 5 ) , t h i s C o u r t , i n c o n s i d e r i n g t h e p e t i t i o n e r ' s c l a i m t h a t 

t h e S t a t e had c o m m i t t e d a B r a d y v i o l a t i o n , h e l d : 

" [ T ] h e c i r c u i t c o u r t f o u n d t h a t H u n t ' s B r a d y c l a i m 
was p r e c l u d e d b e c a u s e Hunt f a i l e d t o p l e a d o r t o 
p r o v e t h a t t h i s c l a i m was b a s e d on n e w l y d i s c o v e r e d 
e v i d e n c e . The c i r c u i t c o u r t ' s r u l i n g i s c o n s i s t e n t 
w i t h p r i o r h o l d i n g s o f t h i s C o u r t . As we s t a t e d i n 
W i l l i a m s v. S t a t e , 782 So. 2d 811, 818 ( A l a . C r i m . 
App. 20 0 0 ) : 
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"'The a p p e l l a n t ' s f i r s t argument i s t h a t 
t h e S t a t e w i t h h e l d e x c u l p a t o r y i n f o r m a t i o n 
i n v i o l a t i o n o f B r a d y v. M a r y l a n d , 373 U.S. 
83 (1963) The a p p e l l a n t d i d n o t a s s e r t 
t h a t t h i s c l a i m was b a s e d on n e w l y 
d i s c o v e r e d e v i d e n c e . T h e r e f o r e , i t i s 
p r o c e d u r a l l y b a r r e d b e c a u s e he c o u l d have 
r a i s e d i t a t t r i a l and on d i r e c t a p p e a l , 
b u t d i d n o t . See R u l e 3 2 . 2 ( a ) ( 3 ) and 
( a ) ( 5 ) , A l a . R. C r i m . P.; Boyd v. S t a t e , 
746 So. 2d 364 ( A l a . C r . App. 1 9 9 9 ) ; 
M a tthews v. S t a t e , 654 So. 2d 66 ( A l a . C r . 
App. 1 9 9 4 ) ; Lundy v. S t a t e , 568 So. 2d 399 
( A l a . C r . App. 1 9 9 0 ) . ' " 

See a l s o M a d i s o n v. S t a t e , 999 So. 2d 561 ( A l a . C r i m . App. 

2006) (a p o s t c o n v i c t i o n B r a d y c l a i m r a i s e d i n a R u l e 32 

p e t i t i o n must meet t h e p r e r e q u i s i t e s o f n e w l y d i s c o v e r e d 

e v i d e n c e s e t f o r t h i n R u l e 3 2 . 1 ( e ) , A l a . R. C r i m . P . ) . 

B e c a u s e McWhorter d i d n o t a l l e g e any f a c t s i n h i s R u l e 32 

p e t i t i o n i n d i c a t i n g when he l e a r n e d o f t h e e x i s t e n c e o f R i c e ' s 

a l l e g e d s t a t e m e n t o r i n d i c a t i n g t h a t t h e d i s c o v e r y o f t h e 

s t a t e m e n t d i d n o t o c c u r u n t i l a f t e r t h e t i m e f o r f i l i n g a 

m o t i o n f o r a new t r i a l o r an a p p e a l had l a p s e d , t h e c l a i m was 

i n s u f f i c i e n t l y p l e a d e d , and i t i s p r o c e d u r a l l y b a r r e d . 

T h e r e f o r e , summary d i s m i s s a l o f t h i s B r a d y c l a i m was p r o p e r 

u n d e r R u l e 3 2 . 7 ( d ) . 

M cWhorter c i t e s Ex p a r t e P i e r c e , 851 So. 2d 60 6 ( A l a . 

2 0 0 0 ) , and McGahee v. S t a t e , 885 So. 2d 191 ( A l a . C r i m . App. 
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2 0 0 3 ) , f o r t h e p r o p o s i t i o n t h a t t h e n e w l y - d i s c o v e r e d - e v i d e n c e 

s t a n d a r d o f R u l e 3 2 . 1 ( e ) does n o t a p p l y t o R u l e 32 c l a i m s 

b a s e d on a l l e g e d v i o l a t i o n s o f t h e d e f e n d a n t ' s c o n s t i t u t i o n a l 

r i g h t s . M c W h o r t e r ' s argument i s m i s p l a c e d b e c a u s e h i s 

B r a d y c l a i m i s p r o c e d u r a l l y b a r r e d . I n P i e r c e , t h e Alabama 

Supreme C o u r t h e l d t h a t R u l e 3 2 . 1 ( e ) d i d n o t a p p l y t o a j u r o r -

m i s c o n d u c t c l a i m b e c a u s e t h e p e t i t i o n e r ' s c l a i m was a 

c o n s t i t u t i o n a l c l a i m u n d e r R u l e 3 2 . 1 ( a ) . The C o u r t , however, 

went on t o S t a t e t h a t " [ a ] l t h o u g h R u l e 3 2 . 1 ( e ) does n o t 

p r e c l u d e P i e r c e ' s c l a i m , R u l e 3 2 . 2 ( a ) ( 3 ) and (5) w o u l d 

p r e c l u d e P i e r c e ' s c l a i m i f i t c o u l d have been r a i s e d a t t r i a l 

o r on a p p e a l . " P i e r c e , 851 So. 2d a t 614. The C o u r t s t a t e d 

t h a t P i e r c e ' s c l a i m was b a r r e d u n d e r R u l e 3 2 . 2 ( a ) ( 3 ) and 

3 2 . 2 ( a ) ( 5 ) u n l e s s "he e s t a b l i s h e d t h a t t h e i n f o r m a t i o n 

[ f o r m i n g t h e b a s i s o f h i s c l a i m ] was n o t known, and c o u l d n o t 

r e a s o n a b l y have been d i s c o v e r e d , a t t r i a l o r i n t i m e t o r a i s e 

t h e i s s u e i n a m o t i o n f o r new t r i a l o r on a p p e a l . " P i e r c e , 

851 So. 2d a t 616. Thus, a l t h o u g h McWhorter does n o t have t o 

p r o v e t h a t h i s B r a d y c l a i m i s b a s e d on " n e w l y d i s c o v e r e d 

m a t e r i a l f a c t s " as d e f i n e d u n d e r R u l e 3 2 . 1 ( e ) ( 1 ) - ( 5 ) , he must 

s t i l l p l e a d f a c t s i n d i c a t i n g t h a t h i s c l a i m c o u l d n o t have 
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been r a i s e d a t t r i a l o r on d i r e c t a p p e a l t o a v o i d b e i n g 

p r o c e d u r a l l y b a r r e d u n d e r R u l e 3 2 . 2 ( a ) ( 3 ) and 3 2 . 3 ( a ) ( 5 ) . 1 6 

T h i s r e q u i r e s M cWhorter t o p l e a d t h a t t h e S t a t e ' s a l l e g e d 

c o n c e a l m e n t o f R i c e ' s s t a t e m e n t "was n o t known, and c o u l d n o t 

r e a s o n a b l y have been d i s c o v e r e d , a t t r i a l o r i n t i m e t o r a i s e 

t h e i s s u e i n a m o t i o n f o r new t r i a l o r on a p p e a l . " P i e r c e , 851 

So. 2d a t 616. See a l s o Hunt, s u p r a , Boyd v. S t a t e , 913 So. 

2d 1113 ( A l a . C r i m . App. 2 0 0 3 ) , and W i n d s o r v. S t a t e , [Ms. CR-

05-1203, A u g u s t 7, 2009] So. 3d ( A l a . C r i m . App. 

2 0 0 9 ) . 

F i n a l l y , M cWhorter a l s o a p p e a r s t o a r g u e t h a t h i s B r a d y 

r i g h t s s u p e r s e d e t h e p r o c e d u r a l r e q u i r e m e n t s o f R u l e 32. 

Hunt, Boyd, W i n d s o r , as w e l l as o t h e r c a s e s have a l l s u b j e c t e d 

B r a d y c l a i m s t o R u l e 32's p r o c e d u r a l r e q u i r e m e n t s . To p r o v e 

t h a t R u l e 32's p r o c e d u r a l r e q u i r e m e n t s a r e u n c o n s t i t u t i o n a l , 

M c Whorter w o u l d have t o p r o v e t h a t R u l e 32 " i s f u n d a m e n t a l l y 

i n a d e q u a t e t o v i n d i c a t e t h e s u b s t a n t i v e r i g h t s i n v o l v e d . " 

D i s t r i c t A t t o r n e y ' s O f f i c e o f t h e T h i r d J u d i c i a l D i s t r i c t v. 

1 6The A l a b a m a Supreme C o u r t ' s l a n g u a g e i n P i e r c e c l o s e l y 
r e s e m b l e s t h e l a n g u a g e o f R u l e 3 2 . 1 ( e ) (1) . C a s e l a w a p p e a r s t o 
c o n f l a t e t h e " n e w l y d i s c o v e r e d " l a n g u a g e o f R u l e 3 2 . 1 ( e ) w i t h 
t h e r e q u i r e m e n t s o f R u l e 3 2 . 2 ( a ) ( 3 ) and 3 2 . 2 ( a ) ( 5 ) by u p h o l d i n g 
a p e t i t i o n e r ' s f a i l u r e t o p l e a d "newly d i s c o v e r e d e v i d e n c e " as 
grounds f o r p r o c e d u r a l l y b a r r i n g h i s c l a i m under Rule 32.2. 
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O s b o r n e , U.S. , , 129 S. C t . 2308, 2320 (200 9 ) . 

McWhorter does n o t make t h i s argument i n h i s b r i e f . 

M c W h o r t e r ' s B r a d y c l a i m was n o t p l e a d e d w i t h s u f f i c i e n t 

s p e c i f i c i t y and l a c k e d a f u l l d i s c l o s u r e o f t h e f a c t u a l b a s i s 

s u p p o r t i n g t h e c l a i m . Summary d i s m i s s a l o f t h e c l a i m w o u l d 

have been p r o p e r , a d d i t i o n a l l y , b e c a u s e t h e c l a i m c o u l d have 

been r a i s e d a t t r i a l o r on a p p e a l , b u t was n o t , and t h u s was 

p r o c e d u r a l l y b a r r e d . M cWhorter c l e a r l y f a i l e d t o show t h a t he 

was e n t i t l e d t o r e l i e f . 

V. 

L a s t l y , M c W h o r t e r a r g u e s t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o o b j e c t t o h i s b e i n g t r a n s p o r t e d i n and o u t o f t h e 

c o u r t r o o m i n t h e p r e s e n c e o f t h e j u r y i n h a n d c u f f s . ( C l a i m 

V I I I i n M c W h o r t e r ' s amended R u l e 32 p e t i t i o n . ) M c W h o r t e r 

c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n d i s m i s s i n g h i s 

p e t i t i o n w i t h o u t an e v i d e n t i a r y h e a r i n g . He a l l e g e s t h a t t h i s 

c l a i m was s u f f i c i e n t l y p l e a d e d and i s m e r i t o r i o u s on i t s f a c e . 

Thus, M c W h o r t e r a r g u e s , he was e n t i t l e d t o an e v i d e n t i a r y 

h e a r i n g on t h i s i s s u e . 

I n h i s amended p e t i t i o n , M c W h o r t e r a l l e g e d as f o l l o w s i n 

r e g a r d t o t h i s c l a i m : 

"96. On e a c h day o f t h e t r i a l , t h e j u r o r s c o u l d 
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see [McWhorter] b e i n g l e d i n t o t h e c o u r t r o o m 
m a n a c l e d , i n h a n d c u f f s . J u r o r s c o u l d see 
[ M c W h o r t e r ' s ] h a n d c u f f s b e i n g p u t on and removed. 

"97. T r i a l c o u n s e l n e v e r o b j e c t e d t o t h i s 
p r o c e d u r e . 

"98. The s h a c k l i n g p r o c e d u r e s t r i p p e d 
[McWhorter] o f t h e p r e s u m p t i o n o f i n n o c e n c e t h a t i s 
c o n s t i t u t i o n a l l y a f f o r d e d t o a l l d e f e n d a n t s . One o f 
t h e ' b a s i c components o f a f a i r t r i a l i s t h e 
p r e s u m p t i o n o f i n n o c e n c e . ' E s t e l l e v. W i l l i a m s , 425 
U.S. 501, 503 ( 1 9 7 6 ) . 'To i m p l e m e n t t h e 
p r e s u m p t i o n , c o u r t s must be a l e r t t o f a c t o r s t h a t 
may u n d e r m i n e t h e f a i r n e s s o f t h e f a c t - f i n d i n g 
p r o c e s s . ' I d . S h a c k l i n g t e n d s n o t o n l y t o 
u n d e r m i n e t h e d e f e n d a n t ' s p r e s u m p t i o n o f i n n o c e n c e , 
b u t ' i s i t s e l f s o m e t h i n g o f an a f f r o n t t o t h e v e r y 
d i g n i t y and decorum o f j u d i c i a l p r o c e e d i n g s t h a t t h e 
j u d g e i s s e e k i n g t o u p h o l d . ' I l l i n o i s v. A l l e n , 397 
U.S. 337, 344 ( 1 9 7 0 ) . 

"99. ' A l l o f t h e a u t h o r i t i e s we have s t u d i e d 
a r e a g r e e d t h a t t o b r i n g a p r i s o n e r b e f o r e t h e b a r 
o f j u s t i c e i n h a n d c u f f s o r s h a c k l e s , where t h e r e i s 
no p r e t e n s e o f n e c e s s i t y , i s i n c o n s i s t e n t w i t h o u r 
n o t i o n o f a f a i r t r i a l , f o r i t c r e a t e s i n t h e minds 
o f t h e j u r y a p r e j u d i c e w h i c h w i l l l i k e l y d e t e r them 
f r o m d e c i d i n g t h e p r i s o n e r ' s f a t e i m p a r t i a l l y . ' 
C l a r k v. S t a t e , 195 So. 2d 786,787 ( A l a . 1 9 6 7 ) . 

"100. When s h a c k l i n g o c c u r s , i t must be 
s u b j e c t e d t o ' c l o s e j u d i c i a l s c r u t i n y , ' t o d e t e r m i n e 
i f t h e r e was an ' e s s e n t i a l s t a t e i n t e r e s t ' f u r t h e r e d 
b y c o m p e l l i n g a d e f e n d a n t t o wear s h a c k l e s and 
w h e t h e r l e s s r e s t r i c t i v e , l e s s p r e j u d i c i a l methods 
o f r e s t r a i n t were c o n s i d e r e d o r c o u l d have b e e n 
e m p l o y e d . E l l e d g e v. Dugger, 823 F.2d 1439, 1451 
( 1 1 t h C i r . 1987) ( c i t a t i o n s o m i t t e d ) . A l t h o u g h 
' [ G ] r e a t w e i g h t must be a c c o r d e d t h e d i s c r e t i o n o f 
t h e t r i a l c o u r t ' i n d e t e r m i n i n g what s e c u r i t y 
m e a s u r e s a r e n e c e s s a r y , c o n s t i t u t i o n a l l i m i t s must 
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be m a i n t a i n e d , Goodwin v. S t a t e , 495 So. 2d 731, 733 
( A l a . C r i m . App. 1 9 8 6 ) , by b a l a n c i n g t h e s t a t e 
i n t e r e s t i n s e c u r i t y w i t h t h e p o t e n t i a l f o r 
p r e j u d i c e t o t h e d e f e n d a n t . 

"101. [McWhorter] p o s e d no r i s k t o j u s t i f y h i s 
b e i n g s h a c k l e d t h r o u g h o u t h i s t r i a l . H i s b e h a v i o r 
was n e i t h e r b o i s t e r o u s n o r r e c a l c i t r a n t . I n f a c t , 
he s a t q u i e t l y t h r o u g h o u t t h e p r o c e e d i n g s . He made 
no t h r e a t s a t any p o i n t d u r i n g t h e t r i a l , o r l e a d i n g 
up t o i t , and t h e r e was t h e r e f o r e no p e r s u a s i v e 
r e a s o n why h a n d c u f f s c o u l d n o t be removed b e f o r e he 
e n t e r e d t h e c o u r t r o o m , o r why he c o u l d n o t have b e e n 
p e r m i t t e d t o e x i t t h e c o u r t r o o m w i t h o u t b e i n g 
s h a c k l e d . 

"102. The d e c i s i o n t o e x h i b i t [McWhorter] i n 
s h a c k l e s , e a c h d a y o f t h e t r i a l , was an u n i n f o r m e d 
one, and made w i t h o u t c o n s i d e r i n g l e s s - r e s t r i c t i v e 
s e c u r i t y m e a s u r e s . I t v i o l a t e d [ M c W h o r t e r ' s ] r i g h t s 
t o due p r o c e s s , a f a i r t i i a l , a nd a r e l i a b l e 
s e n t e n c i n g p r o t e c t e d b y t h e F i f t h , S i x t h , E i g h t h and 
F o u r t e e n t h Amendments t o t h e U n i t e d S t a t e s 
C o n s t i t u t i o n , t h e Al a b a m a C o n s t i t u t i o n , and Al a b a m a 
l a w . 

"103. By f a i l i n g t o o b j e c t t o t h e s h a c k l i n g 
p r o c e d u r e , o r t o make an a p p r o p r i a t e r e c o r d , t r i a l 
c o u n s e l n o t o n l y f a i l e d t o p r e s e r v e t h e i s s u e f o r 
c o n s i d e r a t i o n on d i r e c t a p p e a l , t h e y a l s o f a i l e d t o 
measure up t o an o b j e c t i v e s t a n d a r d o f 
r e a s o n a b l e n e s s i n t h e i r r e p r e s e n t a t i o n o f 
[ M c W h o r t e r ] , i n t h a t t h e y p e r m i t t e d t h e f a i r n e s s o f 
t h e t r i a l t o be u n d e r m i n e d and c o m p r o m i s e d , and 
p e r m i t t e d [ M c W h o r t e r ' s ] A l a b a m a and F e d e r a l 
C o n s t i t u t i o n a l r i g h t s t o be v i o l a t e d as s e t f o r t h 
a b o v e , w i t h o u t any s t r a t e g i c r e a s o n f o r a c t i n g as 
t h e y d i d . " 

(C. 509-10.) 

J u d g e Evans s u m m a r i l y d i s m i s s e d t h e c l a i m p u r s u a n t t o 
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R u l e 3 2 . 7 ( d ) , A l a . R. C r i m . P. Judge B u r k e s t a t e d as f o l l o w s 

i n t h e f i n a l o r d e r d e n y i n g M c W h o r t e r ' s amended p e t i t i o n : 

" J u d ge E v a n s ' s o r d e r o f O c t o b e r 19, 2006, d i d 
n o t s p e c i f y why t h i s c l a i m f a i l e d t o s t a t e a 
m a t e r i a l i s s u e o f f a c t o r l a w , i n v i o l a t i o n o f R u l e 
3 2 . 7 ( d ) . M c W h o r t e r a l l e g e s t h a t j u r o r s saw h i m l e d 
t o t h e c o u r t r o o m w e a r i n g h a n d c u f f s and t h a t t r i a l 
c o u n s e l d i d n o t o b j e c t . M c W h o r t e r does n o t p l e a d 
s p e c i f i c a l l y how t h i s p r e j u d i c e d h i m , so t h i s c l a i m 
f a i l s t o meet R u l e 3 2 . 6 ( b ) ' s ' c l e a r a n d s p e c i f i c ' 
p l e a d i n g r e q u i r e m e n t . A l s o , t h i s C o u r t h o l d s t h a t 
M c W h o r t e r c a n n o t show p r e j u d i c e b e c a u s e ' i t i s n o t 
g r o u n d f o r m i s t r i a l t h a t t h e a c c u s e d a p p e a r e d b e f o r e 
t h e j u r y i n h a n d c u f f s when h i s a p p e a r a n c e was o n l y 
p a r t o f g o i n g t o and f r o m t h e c o u r t r o o m . ' Dunaway 
v. S t a t e , [Ms. CR-06-0996, Dec. 18, 2 0 0 9 ] , So. 
3d ] ( A l a . C r i m . App. 2009) ( a f f i r m i n g t h e 
d i s m i s s a l o f Dunaway's s u b s t a n t i a l l y s i m i l a r 
[ i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l ] c l a i m f o r 
f a i l u r e t o o b j e c t where t e s t i m o n y a t Dunaway's R u l e 
32 h e a r i n g o n l y showed t h a t an a l t e r n a t e j u r o r saw 
t h e h a n d c u f f s ) . " 

(C. 866, 1128.) 

I n o r d e r t o p r e v a i l on a c l a i m o f i n e f f e c t i v e a s s i s t a n c e 

o f c o u n s e l , a d e f e n d a n t must d e m o n s t r a t e b o t h t h a t " c o u n s e l ' s 

p e r f o r m a n c e was d e f i c i e n t " and t h a t t h i s d e f i c i e n c y was so 

s e v e r e t h a t t h e d e f e n d a n t was d e p r i v e d o f a f a i r t r i a l . 

S t r i c k l a n d , 466 U.S. a t 687. "The d e f e n d a n t must show t h a t 

t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , b u t f o r c o u n s e l ' s 

u n p r o f e s s i o n a l e r r o r s , t h e r e s u l t o f t h e p r o c e e d i n g w o u l d have 

been d i f f e r e n t . A r e a s o n a b l e p r o b a b i l i t y i s a p r o b a b i l i t y 
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s u f f i c i e n t t o u n d e r m i n e c o n f i d e n c e i n t h e outcome." 466 U.S. 

a t 694. 

I n A l a b a m a , i t has c o n s i s t e n t l y been h e l d t h a t 

" ' [ b ] r i n g i n g a p r i s o n e r b e f o r e t h e b a r o f 
j u s t i c e i n h a n d c u f f s o r s h a c k l e s , where t h e r e i s no 
p r e t e n s e o f n e c e s s i t y , i s i n c o n s i s t e n t w i t h o u r 
n o t i o n o f a f a i r t r i a l . ' B r o c k v. S t a t e , 555 So. 2d 
285, 288 ( A l a . C r i m . App. 1 9 8 9 ) , on r e t u r n t o  
remand, 580 So. 2d 1390 ( A l a . C r i m . App. 1 9 9 1 ) . The 
d e c i s i o n t o r e s t r a i n a d e f e n d a n t r e s t s w i t h t h e 
t r i a l j u d g e , and, a b s e n t an abuse o f d i s c r e t i o n , 
t h i s C o u r t w i l l n o t d i s t u r b h i s r u l i n g on a p p e a l . 
I d . a t 289. ' U l t i m a t e l y , h owever, i t i s i n c u m b e n t 
upon t h e d e f e n d a n t t o show t h a t l e s s d r a s t i c 
a l t e r n a t i v e s were a v a i l a b l e and t h a t t h e t r i a l j u d g e 
a b u s e d h i s d i s c r e t i o n by n o t i m p l e m e n t i n g them.' 
I d . ( i n t e r n a l c i t a t i o n and q u o t a t i o n marks o m i t t e d ) . 
' I t i s n o t a l w a y s r e v e r s i b l e e r r o r f o r a d e f e n d a n t 
t o be h a n d c u f f e d o r s h a c k l e d i n f r o n t o f t h e j u r y . ' 
P e r k i n s v. S t a t e , 808 So. 2d 1041, 1079 ( A l a . C r i m . 
App. 1 9 9 9 ) , a f f ' d , 80 8 So. 2d 1143, 1145 ( A l a . 
2 0 0 1 ) . " 

M c C a l l v. S t a t e , 833 So. 2d 673, 676 ( A l a . C r i m . App. 2001) 

( h o l d i n g t h a t , a l t h o u g h t h e t r i a l j u d g e f a i l e d t o s t a t e h i s 

r e a s o n s f o r r e q u i r i n g an i n m a t e w i t n e s s t o t e s t i f y i n s h a c k l e s 

and p r i s o n c l o t h i n g , d e f e n d a n t f a i l e d t o show t h a t he had 

s u f f e r e d any p r e j u d i c e ) . See a l s o B r o c k v. S t a t e , 555 So. 2d 

285, 289 ( A l a . C r i m . App. 1989) ( h o l d i n g t h a t , a l t h o u g h t h e 
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f a c t s o f t h a t c a s e d i d n o t " e x p l i c i t l y i n d i c a t e a f e a r by t h e 

c o u r t t h a t t h e d e f e n d a n t w o u l d a t t e m p t t o e s c a p e , i t i s n o t 

r e v e r s i b l e e r r o r f o r a t r i a l c o u r t t o a l l o w a d e f e n d a n t t o be 

b r o u g h t i n t o t h e c o u r t r o o m h a n d c u f f e d " ) . " ' I t i s n o t g r o u n d 

f o r m i s t r i a l t h a t t h e a c c u s e d a p p e a r e d b e f o r e t h e j u r y i n 

h a n d c u f f s when h i s a p p e a r a n c e was o n l y a p a r t o f g o i n g t o a n d 

f r o m t h e c o u r t r o o m . ' " J u s t o v. S t a t e , 568 So. 2d 312, 318 

( A l a . C r i m . App. 1990) ( q u o t i n g C u s h i n g v. S t a t e , 455 So. 2d 

119, 121 ( A l a . C r i m . App. 1 9 8 4 ) ) . Whether a d e f e n d a n t may be 

h a n d c u f f e d f o r p u r p o s e s o f b e i n g t a k e n t o and f r o m t h e 

c o u r t r o o m i s l e f t t o t h e d i s c r e t i o n o f t h e t r i a l c o u r t . 

M c W i l l i a m s v. S t a t e , 640 So. 2d 982 ( A l a . C r i m . App. 1 9 9 1 ) . 

We a f f i r m t h e c i r c u i t c o u r t ' s d i s m i s s a l o f t h e c l a i m s . 

M c W h o r t e r has n o t p r e s e n t e d any f a c t s t o s u p p o r t t h i s c l a i m ; 

t h e c l a i m i s b a s e d on b a r e a s s e r t i o n s and c o n c l u s i o n s . 

C o n s e q u e n t l y , M c W h o r t e r has n o t met e i t h e r t h e b u r d e n o f 

p l e a d i n g i m p o s e d b y R u l e 32.3 o r t h e s p e c i f i c i t y r e q u i r e m e n t s 

o f R u l e 3 2 . 6 ( b ) , A l a . R. C r i m . P. M c W h o r t e r has n o t shown 

t h a t t r i a l c o u n s e l ' s p e r f o r m a n c e was o u t s i d e " t h e w i d e r a n g e 

o f r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e , " S t r i c k l a n d , 466 U.S. 

a t 689, n o r has M c W h o r t e r shown t h a t t h e r e i s a r e a s o n a b l e 
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p r o b a b i l i t y t h a t , i f t r i a l c o u n s e l h a d made an o b j e c t i o n t o 

t h e h a n d c u f f s , t h e r e s u l t o f t h e t r i a l w o u l d have b e e n 

d i f f e r e n t . A c c o r d i n g l y , summary d i s m i s s a l o f t h i s c l a i m was 

p r o p e r . 

B a s e d on t h e f o r e g o i n g , t h e judgment o f t h e c i r c u i t c o u r t 

i s a f f i r m e d . 

AFFIRMED. 

W e l c h , P . J . , and K e l l u m , J . , c o n c u r . Windom and B u r k e , 

J J . , r e c u s e t h e m s e l v e s . 
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