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JOINER, J u d g e . 

On A p r i l 29, 2010, J u l i o Mantez was a d j u d i c a t e d g u i l t y of 

u n l a w f u l p o s s e s s i o n of c o n t r o l l e d s u b s t a n c e s , a v i o l a t i o n of 

§ 13A-12-212(a)(1), A l a . Code 1975 (C. 7 ) ; the Madison C i r c u i t 

C o u r t sentenced Mantez t o , among o t h e r t h i n g s , a two-year term 
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of imprisonment, which i t suspended, and two y e a r s ' s u p e r v i s e d 

p r o b a t i o n . (C. 5.) On December 8, 2010, an "Order of 

P r o b a t i o n and P a r o l e O f f i c e r A u t h o r i z i n g A r r e s t of P r o b a t i o n 

V i o l a t o r " was i s s u e d and, on t h i s same dat e , Mantez was 

a r r e s t e d . (C. 4.) I n a " S u p e r v i s o r ' s R e p o r t of D e l i n q u e n t 

P r o b a t i o n e r , " d a t e d December 28, 2010 ("the s u p e r v i s o r ' s 

r e p o r t " ) , Mantez was charged w i t h v i o l a t i n g the terms of h i s 

p r o b a t i o n i n t h r e e ways: (1) f a i l i n g t o a v o i d i n j u r i o u s or 

v i c i o u s h a b i t s ; (2) f a i l i n g t o pay s u p e r v i s i o n f e e s , and; (3) 

f a i l i n g t o pay c o u r t - o r d e r e d moneys. (C. 5.) 

With r e s p e c t t o the f i r s t c h a r g e - - t h a t Mantez f a i l e d t o 

a v o i d i n j u r i o u s or v i c i o u s h a b i t s - - t h e f a c t s p r o v i d e d i n the 

s u p e r v i s o r ' s r e p o r t i n d i c a t e the f o l l o w i n g : 

"On 05-05-2010 Mr. Mantez a d m i t t e d t o and s i g n e d a 
drug use form s t a t i n g t h a t he i l l e g a l l y used 
M a r i j u a n a on 04-06-2010 and Cocaine on 04-26-2010.[ 1] 
On 6-30-2010 Mr. Mantez a d m i t t e d t o and s i g n e d a 
drug use form s t a t i n g t h a t he i l l e g a l l y used 
[ L o r t a b ] p i l l s on 06-27-2010. On 08-31-2010 Mr. 
Mantez a d m i t t e d t o and s i g n e d a drug use form 
s t a t i n g t h a t he i l l e g a l l y used [ L o r c e t ] p i l l s on 08¬
10-2010. On 12-08-2010 Mr. Mantez a d m i t t e d t o and 

1Mantez's a d m i t t e d use of m a r i j u a n a and c o c a i n e o c c u r r e d 
b e f o r e the date on which he was p l a c e d on p r o b a t i o n ; the 
r e m a i n i n g i n s t a n c e s of drug usage, however, o c c u r r e d d u r i n g 
the time Mantez was on p r o b a t i o n . 

2 
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s i g n e d a drug use form s t a t i n g t h a t he i l l e g a l l y 
used V a l i u m p i l l s on 11-19-2010." 

(C. 5.) R e g a r d i n g the second c h a r g e - - t h a t Mantez f a i l e d t o 

pay s u p e r v i s i o n f e e s - - t h e f a c t s p r o v i d e d i n the s u p e r v i s o r ' s 

r e p o r t i n d i c a t e t h a t "Mr. Mantez c u r r e n t l y has a $60.00 

a r r e a r a g e . " (C. 5.) F i n a l l y , as t o the t h i r d c h a r g e - - t h a t 

Mantez f a i l e d t o pay c o u r t - o r d e r e d moneys--the f a c t s p r o v i d e d 

i n the s u p e r v i s o r ' s r e p o r t i n d i c a t e t h a t "Mr. Mantez i s 

c u r r e n t l y b e h i n d on h i s Court Ordered Money payments, h a v i n g 

l a s t p a i d on 07-16-2010." (C. 6.) 

On January 27, 2011, f o l l o w i n g a h e a r i n g , the c i r c u i t 

c o u r t e n t e r e d an o r d e r p u r p o r t i n g t o revoke Mantez's 

p r o b a t i o n . A c c o r d i n g t o the o r d e r , the c i r c u i t c o u r t found 

t h a t Mantez f a i l e d t o pay s u p e r v i s i o n f e e s , f a i l e d t o pay 

c o u r t f e e s , and a d m i t t e d u s i n g v a r i o u s drugs. (C. 9.) The 

c i r c u i t c o u r t c o n c l u d e d t h a t Mantez's v i o l a t i o n s amounted t o 

5 s e p a r a t e " t e c h n i c a l v i o l a t i o n s " of h i s p r o b a t i o n 2 and 

o r d e r e d Mantez t o se r v e 5 c o n s e c u t i v e 90-day terms i n the 

2See 1 5 - 2 2 - 5 4 ( d ) ( 1 ) f . , A l a . Code 1975 ("If the p r o b a t i o n 
v i o l a t i o n i s a t e c h n i c a l v i o l a t i o n , d e f i n e d as a v i o l a t i o n of 
a c o n d i t i o n of p r o b a t i o n o t h e r than the commission of a new 
o f f e n s e , an e l i g i b l e o f f e n d e r may be r e q u i r e d t o se r v e a term 
of not more than 90 days imprisonment i n a Department of 
C o r r e c t i o n s f a c i l i t y " ) . 

3 
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s t a t e p e n i t e n t i a r y , f o r a t o t a l confinement of 450-days. (C. 

9; R. 5-6) N o t a b l y , however, the c i r c u i t c o u r t s t a t e d i n the 

h e a r i n g : "I'm g o i n g t o ... recommended t h a t he a p p l y t o L i f e 

T e c h [ 3 ] and i f he i s a d m i t t e d i n t o t h a t program and 

s u c c e s s f u l l y completes i t , then I w i l l t e r m i n a t e h i s  

p r o b a t i o n . " (R. 5 (emphasis added).) Mantez now a p p e a l s . 

Mantez argues, among o t h e r t h i n g s , t h a t h i s a c t s d i d not 

amount t o 5 s e p a r a t e p r o b a t i o n v i o l a t i o n s and, f u r t h e r , t h a t 

the c i r c u i t c o u r t was w i t h o u t a u t h o r i t y t o o r d e r him t o be 

c o n f i n e d i n the s t a t e p e n i t e n t i a r y i n excess of 90 days. 

(Mantez's b r i e f , pp. 2-3.) The S t a t e argues, however, t h a t 

the t r i a l c o u r t p r o p e r l y revoked Mantez's p r o b a t i o n ; the S t a t e 

a l s o argues t h a t the p e r i o d of confinement imposed by the 

c i r c u i t c o u r t i s l a w f u l because, the S t a t e says, Mantez i s not 

e l i g i b l e f o r c o n s i d e r a t i o n under the t e c h n i c a l - v i o l a t o r 

s t a t u t o r y p r o v i s i o n , and, t h u s , a c c o r d i n g t o the S t a t e , the 

term of imprisonment i s p r o p e r . We do not r e a c h Mantez's 

arguments because we agree w i t h the S t a t e t h a t Mantez i s not 

e l i g i b l e f o r c o n s i d e r a t i o n under the t e c h n i c a l - v i o l a t o r 

3The judge was a p p a r e n t l y r e f e r r i n g t o a program o p e r a t e d 
by the Alabama Board of Pardons and P a r o l e s known as L i f e 
S k i l l s I n f l u e n c e d by Freedom and E d u c a t i o n Tech. 
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s t a t u t o r y p r o v i s i o n , § 15-22-54, A l a . Code 1975. We a f f i r m i n 

p a r t , r e v e r s e i n p a r t , and remand. 

"'A p r o b a t i o n - r e v o c a t i o n h e a r i n g i s a bench t r i a l and the 

t r i a l c o u r t i s the s o l e f a c t - f i n d e r . ' " S m i l e y v. S t a t e , 52 So. 

3d 565, 568 ( A l a . 2010) ( q u o t i n g Ex p a r t e Abrams, 3 So. 3d 

819, 823 ( A l a . 2008)) . 

"'Absent a c l e a r abuse of d i s c r e t i o n , a r e v i e w i n g 
c o u r t w i l l not d i s t u r b a t r i a l c o u r t ' s c o n c l u s i o n s 
i n a p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g , i n c l u d i n g the 
d e t e r m i n a t i o n whether t o revoke, modify, or c o n t i n u e 
the p r o b a t i o n . A t r i a l c o u r t abuses i t s d i s c r e t i o n 

on an erroneous o n l y when i t s d e c i s i o n i s based 
c o n c l u s i o n of law or where the r e c o r d c o n t a i n s no 
e v i d e n c e on which i t r a t i o n a l l y c o u l d have based i t s 
d e c i s i o n . ' " 

McCain v. S t a t e , 33 So. 3d 642, 647 ( A l a . Crim. App. 2009) 

( q u o t i n g Holden v. S t a t e , 820 So. 2d 158, 160 ( A l a . Crim. App. 

2001) ( c i t a t i o n s o m i t t e d ) ) . In t h i s case, however, 

"[Mantez's] case i n v o l v e s o n l y i s s u e s of law and the 

a p p l i c a t i o n of the law t o u n d i s p u t e d f a c t s . Thus, our r e v i e w 

i s de novo." Ex p a r t e Walker, 928 So. 2d 259, 262 ( A l a . 2005) . 
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S e c t i o n 1 5 - 2 2 - 5 4 ( d ) ( 1 ) , A l a . Code 1975, 4 s e t s out o p t i o n s 

f o r a c o u r t i n the event a p r o b a t i o n e r v i o l a t e s a c o n d i t i o n of 

h i s or her p r o b a t i o n : 

"(1) I f the defendant v i o l a t e s a c o n d i t i o n of 
p r o b a t i o n or s u s p e n s i o n of e x e c u t i o n of sentence, 
the c o u r t , a f t e r a h e a r i n g , may implement one or 
more of the f o l l o w i n g o p t i o n s : 

"a. Continue the e x i s t i n g p r o b a t i o n 
and s u s p e n s i o n of e x e c u t i o n of sentence. 

"b. I s s u e a f o r m a l or i n f o r m a l warning 
t o the p r o b a t i o n e r t h a t f u r t h e r v i o l a t i o n s 
may, s u b j e c t t o paragraph f . , r e s u l t i n 
r e v o c a t i o n of p r o b a t i o n or s u s p e n s i o n of 
e x e c u t i o n of sentence. 

"c. Conduct a f o r m a l or i n f o r m a l 
c o n f e r e n c e w i t h the p r o b a t i o n e r t o 
reemphasize the n e c e s s i t y of compliance 
w i t h the c o n d i t i o n s of p r o b a t i o n . 

"d. M o d i f y the c o n d i t i o n s of p r o b a t i o n 
or s u s p e n s i o n of e x e c u t i o n of sentence, 
which c o n d i t i o n s may i n c l u d e the a d d i t i o n 
of s h o r t p e r i o d s of confinement. 

"e. I f the v i o l a t i o n of p r o b a t i o n i s 
the commission of a new o f f e n s e , revoke the 
p r o b a t i o n or s u s p e n s i o n of e x e c u t i o n of 
sentence. I f the c o u r t revokes p r o b a t i o n , 
i t may, a f t e r a h e a r i n g , impose the 

4 T h i s s t a t u t o r y p r o v i s i o n , a l o n g w i t h § 15-22-54.1, A l a . 
Code 1975, were amended e f f e c t i v e June 14, 2011. A c t No. 
2011-696, A l a . A c t s 2011. For the purposes of t h i s a p p e a l , we 
r e f e r e n c e the pre-amendment language. 
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sentence t h a t was suspended a t the o r i g i n a l 
h e a r i n g or any l e s s e r sentence. 

" f . I f the p r o b a t i o n v i o l a t i o n i s a 
t e c h n i c a l v i o l a t i o n , d e f i n e d as a v i o l a t i o n 
of a c o n d i t i o n of p r o b a t i o n o t h e r than the 
commission of a new o f f e n s e , an e l i g i b l e 
o f f e n d e r may be r e q u i r e d t o se r v e a term of 
not more than 90 days imprisonment i n a 
Department of C o r r e c t i o n s f a c i l i t y , which 
may i n c l u d e p a r t i c i p a t i o n i n the r e s t a r t 
program, LIFETech program, or a t e c h n i c a l 
v i o l a t o r program o r , i f no space i s 
a v a i l a b l e i n a Department of C o r r e c t i o n s 
f a c i l i t y , not 
county j a i l . " 
f a c i l i t y , not more than 90 days i n the 

As i n d i c a t e d above, s u b s e c t i o n f. p r o v i d e s the c o u r t w i t h the 

a b i l i t y t o impose c e r t a i n p e n a l t i e s i n the event the c o u r t 

determines t h a t a p r o b a t i o n v i o l a t i o n i s t e c h n i c a l ; s u b s e c t i o n 

f. d i c t a t e s , however, t h a t t h i s o p t i o n i s a v a i l a b l e o n l y i f 

the v i o l a t o r i s "an e l i g i b l e o f f e n d e r . " § 1 5 - 2 2 - 5 4 ( d ) ( 1 ) f . , 

A l a . Code 1975. The term " e l i g i b l e o f f e n d e r " i s d e f i n e d i n § 

15- 2 2 - 5 4 ( d ) ( 2 ) a . , A l a . Code 1975: 

" ( 2 ) a . An e l i g i b l e o f f e n d e r s u b j e c t t o para g r a p h 
f. of s u b d i v i s i o n (1) i s a n o n v i o l e n t f e l o n s e r v i n g 
a p r o b a t i o n a r y sentence who has v i o l a t e d a c o n d i t i o n 
or c o n d i t i o n s of p r o b a t i o n o t h e r than by the 
commission of a new o f f e n s e and who has performed 
the c o n d i t i o n s of p r o b a t i o n , i n c l u d i n g r e m a i n i n g 
c u r r e n t on payment of c o u r t o r d e r e d money, f o r a 
c o n s e c u t i v e six-month p e r i o d . " 

7 
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As a p r e l i m i n a r y m a t t e r , n e i t h e r p a r t y argues t h a t t h e r e 

was i n s u f f i c i e n t e v i d e n c e on which t o conclude t h a t Mantez had 

v i o l a t e d the c o n d i t i o n s of h i s p r o b a t i o n ; i n f a c t , Mantez 

a d m i t t e d t h a t he had v i o l a t e d the c o n d i t i o n s of h i s p r o b a t i o n . 

(R. 2.) A t the h e a r i n g , the c i r c u i t c o u r t found " t h a t 

[Mantez] i s i n v i o l a t i o n of h i s p r o b a t i o n and ... t h a t 

[Mantez] t e c h n i c a l l y v i o l a t e d h i s p r o b a t i o n on 5 s e p a r a t e 

o c c a s i o n s " ; c o n s e q u e n t l y , the c i r c u i t c o u r t imposed "5 

s e p a r a t e 90-day s e n t e n c e s , [to] run [] c o n s e c u t i v e l y . " (R. 5.) 

A l t h o u g h the w r i t t e n o r d e r i n d i c a t e s t h a t the c i r c u i t c o u r t 

" o r d e r e d t h a t [Mantez's] p r o b a t i o n a r y s t a t u s i s revoked" (C. 

5 ) , the h e a r i n g t r a n s c r i p t s r e f l e c t t h a t the c i r c u i t c o u r t 

i n t e n d e d t o impose a term of imprisonment p u r s u a n t t o the 

t e c h n i c a l v i o l a t o r s t a t u t o r y p r o v i s i o n and t e r m i n a t e Mantez's 

p r o b a t i o n o n l y a f t e r s u c c e s s f u l c o m p l e t i o n of the LIFETech 

program. (R. 5.) 

As the S t a t e c o r r e c t l y a s s e r t s , however, Mantez i s not 

e l i g i b l e f o r c o n s i d e r a t i o n under the t e c h n i c a l - v i o l a t o r 

s t a t u t o r y p r o v i s i o n . In accordance w i t h the language of § 15-

2 2 - 5 4 ( d ) ( 1 ) f . , A l a . Code 1975, a c o u r t may impose a term of 

imprisonment f o r a t e c h n i c a l v i o l a t i o n of p r o b a t i o n o n l y i f 

8 
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the defendant i s an " e l i g i b l e o f f e n d e r " ; as noted above, an 

" e l i g i b l e o f f e n d e r " i s "a n o n v i o l e n t f e l o n ... who has 

v i o l a t e d a c o n d i t i o n ...of p r o b a t i o n ... and who has performed 

the c o n d i t i o n s of p r o b a t i o n , i n c l u d i n g r e m a i n i n g c u r r e n t on 

payment of c o u r t o r d e r e d money, f o r a c o n s e c u t i v e six-month 

p e r i o d . " § 1 5 - 2 2 - 5 4 ( d ) ( 2 ) a . , A l a . Code 1975. 

In t h i s case, however, Mantez was on p r o b a t i o n from A p r i l 

29, 2010, u n t i l he was a r r e s t e d on December 8, 2010, d u r i n g 

which time he a d m i t t e d i l l e g a l l y u s i n g p r e s c r i b e d m e d i c a t i o n s 

on v a r i o u s d a t e s i n v i o l a t i o n of the c o n d i t i o n of h i s 

p r o b a t i o n t h a t he " a v o i d i n j u r i o u s or v i c i o u s h a b i t s . " (C. 5.) 

In l i g h t of the l e n g t h of Mantez's p r o b a t i o n , a l o n g w i t h 

Mantez's a d m i t t e d drug use, Mantez d i d not p e r f o r m the 

c o n d i t i o n s of h i s p r o b a t i o n f o r a c o n s e c u t i v e six-month 

p e r i o d , and, t h u s , he i s not an e l i g i b l e o f f e n d e r . 5 § 15-22-

5 4 ( d ) ( 2 ) a . , A l a . Code 1975. Because he i s not an e l i g i b l e 

o f f e n d e r , the t r i a l c o u r t was w i t h o u t a u t h o r i t y t o impose a 

5 T h i s c o n c l u s i o n i s b o l s t e r e d by the c i r c u i t c o u r t ' s 
f i n d i n g t h a t Mantez was a l s o b e h i n d on payment of c o u r t -
o r d e r e d moneys. (C. 9.) 
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term of imprisonment p u r s u a n t t o the t e c h n i c a l - v i o l a t o r 

s t a t u t o r y p r o v i s i o n . 6 

A l t h o u g h we a f f i r m the d e c i s i o n of the c i r c u i t c o u r t 

i n s o f a r as i t found t h a t Mantez v i o l a t e d h i s p r o b a t i o n , we 

r e v e r s e the d e c i s i o n of the t r i a l c o u r t t o the e x t e n t t h a t i t 

imposed a term of imprisonment under the t e c h n i c a l - v i o l a t o r 

s t a t u t o r y p r o v i s i o n , and we remand t h i s cause f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Welch, P.J., and Windom, K e l l u m , and Burke, J J . , concur. 

6We r e c o g n i z e t h a t , had the c i r c u i t c o u r t made c e r t a i n 
f a c t u a l f i n d i n g s , the c i r c u i t c o u r t c o u l d have revoked 
Mantez's p r o b a t i o n and "imposed the sentence t h a t was 
suspended a t the o r i g i n a l h e a r i n g or any l e s s e r s e n t e n c e . " § 
15-22-54(d)(1)e., A l a . Code 1975. The r e c o r d does not 
i n d i c a t e , however, t h a t the c i r c u i t c o u r t made such f i n d i n g s 
nor does i t i n d i c a t e t h a t the c i r c u i t c o u r t i n t e n d e d t o impose 
Mantez's o r i g i n a l suspended sentence or some l e s s e r sentence. 
I n s t e a d , the r e c o r d r e f l e c t s t h a t the c i r c u i t c o u r t found t h a t 
Mantez was a t e c h n i c a l v i o l a t o r and imposed a term of 
imprisonment p u r s u a n t t o the t e c h n i c a l - v i o l a t o r s t a t u t o r y 
p r o v i s i o n . 
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