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KELLUM, J u d g e . 

C.B.D., a m i n o r , was a d j u d i c a t e d d e l i n q u e n t on 11 c o u n t s 

o f p o s s e s s i o n o f o b s c e n e m a t t e r , v i o l a t i o n s o f § 13A-12-

1 9 2 ( b ) , A l a . Code 1975. He was p l a c e d on p r o b a t i o n . 1 

1 T h i s i s t h e s e c o n d a p p e a l i n t h i s c a s e . As e x p l a i n e d i n 
d e t a i l b e l o w , t h e j u v e n i l e c o u r t i n i t i a l l y g r a n t e d C.B.D.'s 
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The e v i d e n c e p r e s e n t e d a t t h e d e l i n q u e n c y h e a r i n g 

i n d i c a t e d t h e f o l l o w i n g . B i l l R a f f e r t y , a s e r g e a n t w i t h t h e 

c r i m i n a l - i n v e s t i g a t i o n u n i t o f t h e H o u s t o n C o u n t y S h e r i f f ' s 

D e p a r t m e n t , t e s t i f i e d t h a t on F e b r u a r y 25, 2009, an 

i n v e s t i g a t i o n was l a u n c h e d r e g a r d i n g t h e n 1 5 - y e a r - o l d C.B.D. 

On F e b r u a r y 27, 2009, S g t . R a f f e r t y o b t a i n e d a s e a r c h w a r r a n t 

f o r t h e r e s i d e n c e where C.B.D. l i v e d w i t h h i s m o t h e r , K.R., 

and h i s g r a n d p a r e n t s , and e x e c u t e d t h e s e a r c h w a r r a n t l a t e r 

t h a t same day. When he a r r i v e d a t C.B.D.'s r e s i d e n c e , S g t . 

R a f f e r t y p r e s e n t e d e i t h e r C.B.D.'s mother o r g r a n d m o t h e r w i t h 

t h e w a r r a n t -- t h e o t h e r was away f r o m t h e r e s i d e n c e , h a v i n g 

t a k e n C.B.D. t o g e t h i s d r i v e r ' s p e r m i t o r d r i v e r ' s l i c e n s e . 

As a r e s u l t o f t h e s e a r c h , a t o t a l o f 4 7 6 p i e c e s o f " c o m p u t e r 

m e d i a " were c o n f i s c a t e d , i n c l u d i n g compact d i s c s , d i g i t a l 

v e r s a t i l e d i s c s , t h r e e t y p e s o f i P o d s , two c o m p u t e r s , t h r e e 

memory d r i v e s , and an X-Box b r a n d v i d e o - g a m i n g d e v i c e . (R. 

m o t i o n t o s u p p r e s s c e r t a i n e v i d e n c e , and t h e S t a t e a p p e a l e d 
t h a t r u l i n g t o t h i s C o u r t . T h i s C o u r t r e v e r s e d t h e r u l i n g on 
t h e m o t i o n t o s u p p r e s s and remanded t h e c a s e f o r f u r t h e r 
p r o c e e d i n g s . S t a t e v. C.B.D., [Ms. CR-08-1245, O c t o b e r 9, 
2009] So. 3d ( A l a . C r i m . App. 2009) . We t a k e j u d i c i a l 
n o t i c e o f t h i s C o u r t ' s r e c o r d s f r o m t h e p r e v i o u s a p p e a l . See 
H u l l v. S t a t e , 607 So. 2d 369, 371 ( A l a . C r i m . App. 1992) 
( t h i s C o u r t may t a k e j u d i c i a l n o t i c e o f i t s own r e c o r d s ) . 
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92.) I n a d d i t i o n , t h r e e c e l l u l a r t e l e p h o n e s were a l s o c o n f i s c a t e d . 

Sometime d u r i n g t h e s e a r c h o f t h e r e s i d e n c e , C.B.D. 

r e t u r n e d t o t h e r e s i d e n c e and, i n t h e p r e s e n c e o f b o t h h i s 

mothe r and g r a n d m o t h e r , S g t . R a f f e r t y a d v i s e d C.B.D. o f h i s 

j u v e n i l e M i r a n d a 2 r i g h t s , and, w i t h t h e c o n s e n t o f h i s m o t h e r , 

C.B.D. w a i v e d h i s r i g h t s and a g r e e d t o s p e a k w i t h S g t . 

R a f f e r t y . W h i l e s p e a k i n g w i t h S g t . R a f f e r t y , C.B.D. a d m i t t e d 

t h a t he had l o o k e d a t p o r n o g r a p h y on t h e I n t e r n e t and t h a t he 

had d o w n l o a d e d p o r n o g r a p h y f r o m t h e I n t e r n e t t o a c o m p u t e r and 

had t h e n e - m a i l e d i t t o h i s c e l l u l a r t e l e p h o n e . C.B.D. s a i d 

t h a t he had l o o k e d a t p o r n o g r a p h y " q u i t e o f t e n . " (R. 91.) 

C.B.D. a l s o a d m i t t e d t h a t he "may h a v e " l o o k e d a t , and 

d o w n l o a d e d , c h i l d p o r n o g r a p h y . (R. 89.) C.B.D. s a i d t h a t he 

u s e d one s p e c i f i c c o m p u t e r i n t h e house -- a D e l l b r a n d 

c o m p u t e r -- t o v i e w p o r n o g r a p h y . An HP b r a n d c o m p u t e r was 

a l s o f o u n d i n t h e h o u s e , b u t i t was b e i n g u s e d as t h e " m e d i a 

c e n t e r " f o r t h e t e l e v i s i o n and c a b l e . (R. 103.) C.B.D. 

d e n i e d s e n d i n g t e x t messages t h r o u g h h i s c e l l u l a r t e l e p h o n e t o 

h i s s t e p b r o t h e r , B.E., a s k i n g B.E. t o se n d h im nude 

p h o t o g r a p h s o f h i s s t e p s i s t e r and h a l f s i s t e r . C.B.D. was n o t 

2 S e e M i r a n d a v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) , and § 12-15¬
202, A l a . Code 1975. 
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a r r e s t e d a t t h e t i m e o f t h e s e a r c h b u t was l e f t a t t h e house 

w i t h h i s f a m i l y . 

R e g g i e Yeomans, a c o m p u t e r - f o r e n s i c s i n v e s t i g a t o r w i t h 

t h e H o u s t o n C o u n t y S h e r i f f ' s D e p a r t m e n t who was p r e s e n t a t t h e 

t i m e o f t h e s e a r c h , t e s t i f i e d t h a t he c o n d u c t e d a f o r e n s i c 

e x a m i n a t i o n o f t h e c o n f i s c a t e d i t e m s , i n c l u d i n g t h e D e l l b r a n d 

c o m p u t e r C.B.D. a d m i t t e d u s i n g t o v i e w p o r n o g r a p h y . On t h e 

c o m p u t e r , I n v . Yeomans f o u n d numerous images and v i d e o s he 

b e l i e v e d c o n s t i t u t e d c h i l d p o r n o g r a p h y . S g t . R a f f e r t y 

s u b s e q u e n t l y s i g n e d 13 j u v e n i l e - d e l i n q u e n c y p e t i t i o n s b a s e d on 

13 d i f f e r e n t images a n d / o r v i d e o s t h a t were f o u n d on t h e 

c o m p u t e r . A f t e r h e a r i n g t h e e v i d e n c e and v i e w i n g t h e images 

a n d / o r v i d e o s , t h e j u v e n i l e c o u r t f o u n d C.B.D. d e l i n q u e n t on 

11 o f t h e 13 c o u n t s o f p o s s e s s i o n o f o b s c e n e m a t t e r as c h a r g e d 

i n t h e d e l i n q u e n c y p e t i t i o n s . T h i s a p p e a l f o l l o w e d . 

I . 

C.B.D. c o n t e n d s t h a t , f o r s e v e r a l r e a s o n s , t h e j u v e n i l e 

c o u r t e r r e d i n d e n y i n g h i s m o t i o n t o s u p p r e s s t h e e v i d e n c e 

s e i z e d f r o m h i s r e s i d e n c e as a r e s u l t o f t h e s e a r c h w a r r a n t . 

( I s s u e s I-V i n C.B.D.'s b r i e f . ) 
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The r e c o r d s i n t h i s a p p e a l and i n t h e p r e v i o u s a p p e a l i n 

t h i s c a s e i n d i c a t e t h a t , on M a r c h 2, 2009, C.B.D. i n i t i a l l y 

f i l e d a m o t i o n t o s u p p r e s s a l l e v i d e n c e and s t a t e m e n t s 

r e s u l t i n g f r o m t h e e x e c u t i o n o f t h e s e a r c h w a r r a n t . I n t h a t 

m o t i o n , C.B.D. made o n l y g e n e r a l a r g u m e n t s t h a t h i s s t a t e m e n t s 

and t h e e v i d e n c e were o b t a i n e d i n v i o l a t i o n o f v a r i o u s 

c o n s t i t u t i o n a l p r o v i s i o n s . The r e c o r d s do n o t i n d i c a t e any 

r u l i n g on t h i s m o t i o n by t h e j u v e n i l e c o u r t . On May 4, 2009, 

C.B.D. f i l e d a s e c o n d m o t i o n t o s u p p r e s s t h e e v i d e n c e and 

s t a t e m e n t s r e s u l t i n g f r o m t h e s e a r c h o f h i s r e s i d e n c e , 

s p e c i f i c a l l y a r g u i n g t h a t t h e S t a t e had f a i l e d t o e f f e c t u a t e 

t h e r e t u r n o f t h e w a r r a n t a f t e r i t had been e x e c u t e d , see 

R u l e s 3.10, 3.11, and 3.14, A l a . R. C r i m . P., and §§ 15-5-12 

and 15-5-13, A l a . Code 1975, and t h a t , as o f t h e d a t e o f t h e 

s e c o n d m o t i o n , no r e t u r n had been made, and t h e s e a r c h 

w a r r a n t , a f f i d a v i t , and i n v e n t o r y had n o t been p r o d u c e d by t h e 

S t a t e . 

A t a h e a r i n g on t h e m o t i o n , t h e S t a t e a s s e r t e d t h a t t h e 

a f f i d a v i t and s e a r c h w a r r a n t had been l o s t b e f o r e a r e t u r n 

c o u l d be made, b u t t h a t i t was p l a n n i n g t o p r e s e n t t e s t i m o n y 

a t t h e d e l i n q u e n c y h e a r i n g r e g a r d i n g t h e c o n t e n t s o f t h e 
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w a r r a n t and a f f i d a v i t . A l e n g t h y d i s c u s s i o n e n s u e d , d u r i n g 

w h i c h C.B.D. a r g u e d t h a t t h e S t a t e had f a i l e d t o f o l l o w t h e 

p r o p e r p r o c e d u r e s i n o b t a i n i n g , e x e c u t i n g , and r e t u r n i n g t h e 

w a r r a n t and t h a t any t e s t i m o n y r e g a r d i n g t h e c o n t e n t s o f t h e 

w a r r a n t and a f f i d a v i t w o u l d be i r r e l e v a n t b e c a u s e o f t h e 

f a i l u r e t o f o l l o w t h e r e q u i s i t e p r o c e d u r e s . C.B.D. a l s o 

a r g u e d t h a t he was p r e j u d i c e d by t h e f a i l u r e o f t h e S t a t e t o 

r e t u r n t h e w a r r a n t and a f f i d a v i t b e c a u s e , he s a i d , w i t h o u t 

k n o w i n g what was i n t h e w a r r a n t and a f f i d a v i t , i t was 

i m p o s s i b l e f o r him t o l o d g e any c h a l l e n g e t o t h e c o n t e n t s o f 

t h e w a r r a n t and a f f i d a v i t . F i n a l l y , C.B.D. s t a t e d t h a t even 

i f t h e S t a t e c o u l d e s t a b l i s h t h a t i t had f o l l o w e d t h e p r o p e r 

p r o c e d u r e s , i t w o u l d a l s o be r e q u i r e d t o e s t a b l i s h p r o b a b l e 

c a u s e f o r i s s u a n c e o f t h e w a r r a n t . 

The j u v e n i l e c o u r t i n i t i a l l y g r a n t e d t h e m o t i o n t o 

s u p p r e s s , f i n d i n g t h a t t h e S t a t e ' s f a i l u r e t o e f f e c t u a t e a 

r e t u r n o f t h e w a r r a n t and t h e s u b s e q u e n t l o s s o f t h e w a r r a n t 

and a f f i d a v i t r e q u i r e d s u p p r e s s i o n o f t h e e v i d e n c e . The S t a t e 

a p p e a l e d t h e j u v e n i l e c o u r t ' s o r d e r g r a n t i n g t h e m o t i o n t o 

s u p p r e s s , and t h i s C o u r t r e v e r s e d , h o l d i n g : 

" I n t h i s c a s e , t h e j u v e n i l e c o u r t h e l d t h e S t a t e 
s t r i c t l y a c c o u n t a b l e f o r i t s f a i l u r e t o e f f e c t u a t e 

6 



CR-10-0640 

a r e t u r n o f t h e s e a r c h w a r r a n t , s u p p r e s s e d t h e 
e v i d e n c e , and d i s m i s s e d t h e c a s e . We c o n c l u d e t h a t 
t h i s was e r r o r . The j u v e n i l e c o u r t s h o u l d have 
a f f o r d e d t h e S t a t e t h e o p p o r t u n i t y t o o f f e r e v i d e n c e 
s u f f i c i e n t t o d e m o n s t r a t e t h a t t h e s e a r c h w a r r a n t 
e x i s t e d and t h a t i t was n o t l o s t t h r o u g h f a u l t o f 
t h e S t a t e and t o e s t a b l i s h t h e c o n t e n t s o f t h e l o s t 
w a r r a n t t h r o u g h s e c o n d a r y e v i d e n c e . " 

S t a t e v. C.B.D., [Ms. CR-08-1245, O c t o b e r 9, 2009] So. 3d 

, ( A l a . C r i m . App. 2 0 0 9 ) . 

On remand, t h e j u v e n i l e c o u r t c o n d u c t e d a n o t h e r 

s u p p r e s s i o n h e a r i n g , a t w h i c h t h e S t a t e p r e s e n t e d t h e 

f o l l o w i n g t e s t i m o n y t o e s t a b l i s h t h e e x i s t e n c e and c o n t e n t s o f 

t h e s e a r c h w a r r a n t and a c c o m p a n y i n g a f f i d a v i t . B r a d Mendheim, 

a c i r c u i t j u d g e i n H o u s t o n C o u n t y , t e s t i f i e d t h a t he 

remembered S g t . R a f f e r t y r e q u e s t i n g a s e a r c h w a r r a n t i n a 

c h i l d - p o r n o g r a p h y c a s e i n v o l v i n g a j u v e n i l e i n F e b r u a r y 2009. 

He s a i d t h a t , b a s e d on " c o n v e r s a t i o n s " w i t h t h e p r o s e c u t o r , 

t h e s e a r c h w a r r a n t was " a p p a r e n t l y " i s s u e d i n C.B.D.'s c a s e . 

(R. 16.) However, J u d g e Mendheim t e s t i f i e d t h a t he c o u l d n o t 

remember any s p e c i f i c s a b o u t t h e w a r r a n t i n t h i s c a s e . He 

s a i d t h a t h i s g e n e r a l p o l i c y i n i s s u i n g a s e a r c h w a r r a n t was 

t o p l a c e t h e o f f i c e r r e q u e s t i n g t h e w a r r a n t u n d e r o a t h and a s k 

i f e v e r y t h i n g i n t h e a f f i d a v i t s u b m i t t e d i n s u p p o r t o f t h e 

w a r r a n t was t r u e and, i f n e c e s s a r y , t o o b t a i n a d d i t i o n a l 
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i n f o r m a t i o n n o t c o n t a i n e d i n t h e a f f i d a v i t . He s a i d t h a t , i n 

some c a s e s , he w o u l d a l s o add i n f o r m a t i o n t o t h e w a r r a n t by 

h a n d w r i t i n g i t on t h e w a r r a n t . J u d g e Mendheim s a i d t h a t , " f o r 

a c o m p u t e r p o r n o g r a p h y c a s e , " he w o u l d have g e n e r a l l y r e q u i r e d 

t h a t t h e o f f i c e r r e q u e s t i n g t h e w a r r a n t s t a t e i n t h e a f f i d a v i t 

why he o r she b e l i e v e d a p a r t i c u l a r c o m p u t e r c o n t a i n e d c h i l d 

p o r n o g r a p h y and t h a t he " w o u l d n ' t have i s s u e d t h e s e a r c h 

w a r r a n t w i t h o u t t h a t i n f o r m a t i o n . " (R. 18-19.) Judge 

Mendheim a l s o t e s t i f i e d t h a t he had s i g n e d numerous s e a r c h 

w a r r a n t s f o r S g t . R a f f e r t y and t h a t S g t . R a f f e r t y "knows ... 

what he n e e d s " i n t e r m s o f p r o b a b l e c a u s e b e f o r e r e q u e s t i n g a 

s e a r c h w a r r a n t . (R. 19.) 

S g t . R a f f e r t y t e s t i f i e d t h a t i n F e b r u a r y 2009, he was 

c o n t a c t e d by t h e C h i l d r e n ' s A d v o c a c y C e n t e r ("CAC") r e g a r d i n g 

an i n t e r v i e w , and he went t o t h e CAC and spoke w i t h a 

r e p r e s e n t a t i v e o f t h e H o u s t o n C o u n t y D e p a r t m e n t o f Human 

R e s o u r c e s ("DHR"), as w e l l as w i t h C.B.D.'s f a t h e r , B.D. 

B a s e d on t h e i n f o r m a t i o n he r e c e i v e d f r o m t h e CAC 3 and f r o m 

3We n o t e t h a t S g t . R a f f e r t y a t t e m p t e d t o t e s t i f y r e g a r d i n g 
t h e s p e c i f i c i n f o r m a t i o n he h a d r e c e i v e d f r o m t h e CAC, b u t 
C.B.D. o b j e c t e d on h e a r s a y g r o u n d s , and t h e j u v e n i l e c o u r t 
s u s t a i n e d t h e o b j e c t i o n a nd l i m i t e d S g t . R a f f e r t y ' s t e s t i m o n y , 
i n s t r u c t i n g S g t . R a f f e r t y n o t t o t e s t i f y a b o u t " t h e s p e c i f i c s 
o f what t h e y a c t u a l l y t o l d h i m . " ( R . 2 8 . ) 
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B.D., he p r e p a r e d an a f f i d a v i t and s e a r c h w a r r a n t f o r t h e 

r e s i d e n c e where C.B.D. was l i v i n g , l i s t i n g t h e s p e c i f i c 

a d d r e s s and l o t number o f C.B.D.'s r e s i d e n c e and s t a t i n g t h a t 

he e x p e c t e d t o f i n d c h i l d p o r n o g r a p h y a t t h e r e s i d e n c e . S g t . 

R a f f e r t y s p e c i f i c a l l y p u t i n t h e a f f i d a v i t t h e " [ f ] a c t s t h a t 

we o b t a i n e d i n t h e i n v e s t i g a t i o n " (R. 3 7 ) , i n c l u d i n g n o t o n l y 

t h e i n f o r m a t i o n he had o b t a i n e d f r o m t h e CAC, b u t a l s o 

i n f o r m a t i o n he had r e c e i v e d f r o m B.D. r e g a r d i n g B.D.'s 

i n t e r c e p t i o n o f a t e x t message on h i s s t e p s o n ' s , B.E.'s, 

c e l l u l a r t e l e p h o n e f r o m C.B.D. a s k i n g B.E. t o t a k e nude 

p h o t o g r a p h s o f h i m s e l f and h i s s i s t e r s . A l t h o u g h S g t . 

R a f f e r t y c o u l d n o t "remember word f o r word how t h e a f f i d a v i t 

was t y p e d u p [ , ] " he t e s t i f i e d t h a t he remembered t h i s c a s e 

s p e c i f i c a l l y b e c a u s e much o f t h e i n f o r m a t i o n he r e c e i v e d had 

come f r o m C.B.D.'s f a t h e r who had c o n c e r n s a b o u t c h i l d -

p o r n o g r a p h y i s s u e s w i t h C.B.D. and, t h u s , he remembered " t h e 

b a s i s o f o u r g r o u n d s f o r t h e a f f i d a v i t . " (R. 34.) 

S g t . R a f f e r t y s a i d t h a t i n c h i l d - p o r n o g r a p h y c a s e s , he 

g e n e r a l l y l i s t s i n t h e a f f i d a v i t and t h e s e a r c h w a r r a n t t h e 

s p e c i f i c i t e m s t o be s e a r c h e d f o r , i n c l u d i n g a l l e l e c t r o n i c 

means o f s t o r i n g i n f o r m a t i o n , s u c h as c e l l u l a r t e l e p h o n e s , 
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c o m p u t e r s , h a r d d r i v e s , c a m e r a s , s c a n n e r s , p r i n t e r s , p o r t a b l e 

m u s i c / v i d e o p l a y e r s , and gaming c o n s o l e s . When a s k e d i f t h e r e 

was a r e a s o n he r e q u e s t e d a w a r r a n t i n t h i s c a s e f o r more t h a n 

j u s t C.B.D.'s c e l l u l a r t e l e p h o n e , S g t . R a f f e r t y s a i d t h a t " a l l 

t h i s [ r e f e r r i n g t o t h e above l i s t o f i t e m s ] i s p u t i n t o t h e 

a f f i d a v i t ... [ b ] e c a u s e any p a r t o r any one o f t h e s e i t e m s 

where images can be s t o r e d w o u l d be a p a r t o f t h e c a s e . " (R. 

36.) A c c o r d i n g t o S g t . R a f f e r t y , he p r e p a r e d t h e a f f i d a v i t 

and s e a r c h w a r r a n t and t o o k i t t o Judge Mendheim, who s i g n e d 

t h e w a r r a n t on F e b r u a r y 27, 2009. S g t . R a f f e r t y s a i d t h a t he 

e x p l a i n e d t h e f a c t s o f t h e i n v e s t i g a t i o n t o Judge Mendheim and 

swore u n d e r o a t h t h a t t h e i n f o r m a t i o n i n t h e a f f i d a v i t was 

t r u e and t h a t Judge Mendheim a s k e d h im a d d i t i o n a l q u e s t i o n s 

and t h e n s i g n e d t h e w a r r a n t . S g t . R a f f e r t y c o u l d n o t remember 

what s p e c i f i c q u e s t i o n s Judge Mendheim a s k e d . The w a r r a n t was 

e x e c u t e d t h e same day. S g t . R a f f e r t y s a i d t h a t he d i d n o t 

have a copy o f t h e a f f i d a v i t o r s e a r c h w a r r a n t and t h a t he had 

been u n a b l e t o f i n d them. He s a i d , h owever, t h a t he d i d n o t 

d e l i b e r a t e l y d e s t r o y o r l o s e t h e a f f i d a v i t and w a r r a n t . 

I n v . Yeomans t e s t i f i e d t h a t he p a r t i c i p a t e d i n t h e s e a r c h 

o f t h e r e s i d e n c e where C.B.D. l i v e d and t h a t he saw a co p y o f 
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t h e s e a r c h w a r r a n t and t h a t i t a u t h o r i z e d a s e a r c h o f C.B.D.'s 

r e s i d e n c e f o r " [ a ] n y m e dia t h a t c o u l d s t o r e images o r v i d e o s . " 

(R. 60.) D u r i n g t h e s e a r c h , I n v . Yeomans w r o t e on t h e b a c k o f 

t h e copy o f t h e s e a r c h w a r r a n t a l i s t o f a l l t h e e v i d e n c e t h a t 

was c o n f i s c a t e d f r o m t h e r e s i d e n c e , and l e f t t h a t copy o f t h e 

s e a r c h w a r r a n t a t C.B.D.'s home. He s a i d t h a t f o l l o w i n g t h e 

s e a r c h , he n e v e r had p o s s e s s i o n o f t h e o r i g i n a l s e a r c h w a r r a n t 

o r a f f i d a v i t , t h a t he d i d n o t e f f e c t u a t e a r e t u r n o f t h e 

w a r r a n t , and t h a t he d i d n o t d e l i b e r a t e l y d e s t r o y , h i d e , o r 

l o s e t h e w a r r a n t and a f f i d a v i t . 

Donna S h e l l h o u s e , e m p l o y e d w i t h t h e H o u s t o n C o u n t y DHR, 

t e s t i f i e d t h a t DHR was i n v e s t i g a t i n g C.B.D. r e g a r d i n g 

" a l l e g a t i o n s i n v o l v i n g o t h e r c h i l d r e n " and t h a t t h e 

i n v e s t i g a t i o n i n c l u d e d e l e c t r o n i c m e d i a . (R. 44.) A c c o r d i n g 

t o S h e l l h o u s e , t h e i n v e s t i g a t i o n c a u s e d h e r t o be c o n c e r n e d 

t h a t C.B.D. was e l e c t r o n i c a l l y t r a n s m i t t i n g p o r n o g r a p h i c 

m a t e r i a l and she c o n t a c t e d S g t . R a f f e r t y . S h e l l h o u s e a l s o 

t e s t i f i e d t h a t , a l t h o u g h she was n o t p r e s e n t d u r i n g t h e s e a r c h 

o f C.B.D.'s r e s i d e n c e , she went t o C.B.D.'s r e s i d e n c e on M a r c h 

4, 2009, and C.B.D.'s m o t h e r , K.R., showed h e r a p i e c e o f 

p a p e r w i t h t y p e w r i t i n g on i t t h a t K.R. s a i d t h e s h e r i f f ' s 
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d e p a r t m e n t had g i v e n h e r a t t h e t i m e o f t h e s e a r c h , i . e . , t h e 

s e a r c h w a r r a n t . S h e l l h o u s e , however, s a i d t h a t she d i d n o t 

r e a d t h e document. 

B.D., C.B.D.'s f a t h e r , t e s t i f i e d t h a t i n F e b r u a r y 2009, 

he l o o k e d a t h i s s t e p s o n ' s , B.E.'s, t e x t messages on h i s 

c e l l u l a r t e l e p h o n e and became c o n c e r n e d when he saw messages 

f r o m C.B.D. a s k i n g f o r nude p i c t u r e s o f B.D.'s 1 1 - y e a r - o l d 

s t e p d a u g h t e r and 5 - y e a r - o l d d a u g h t e r . B.D. s a i d t h a t he 

i n i t i a l l y t e l e p h o n e d C.B.D.'s mot h e r a b o u t t h e t e x t messages 

and a s k e d h e r t o c o n f i s c a t e and h o l d C.B.D.'s c e l l u l a r 

t e l e p h o n e u n t i l he a r r i v e d b u t t h a t when he a r r i v e d , C.B.D.'s 

moth e r t o l d h i m t h a t she had gone t h r o u g h C.B.D.'s c e l l u l a r 

t e l e p h o n e and f o u n d n o t h i n g on i t . B.D. s a i d t h a t he was n o t 

a b l e t o l o o k a t C.B.D.'s t e l e p h o n e . A r o u n d F e b r u a r y 26, 2009, 

B. D. spoke w i t h S g t . R a f f e r t y and e x p r e s s e d c o n c e r n t h a t 

C. B.D. may have a c c e s s e d p o r n o g r a p h i c m a t e r i a l and t h e r e may 

have been "some ... c h i l d p o r n i s s u e s . " ( R . 5 2 . ) 

F o l l o w i n g t h e t e s t i m o n y , C.B.D. a r g u e d t h a t t h e e v i d e n c e 

o b t a i n e d p u r s u a n t t o t h e s e a r c h w a r r a n t s h o u l d be s u p p r e s s e d 

b e c a u s e , he s a i d , " t h e r e ' s n o t been any r e a l e v i d e n c e o r any 

r e a l t e s t i m o n y as t o what was c o n t a i n e d i n t h e a f f i d a v i t , " b u t 
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o n l y " g e n e r a l t e s t i m o n y as t o what's done i n most c a s e s . " ( R . 

65.) C.B.D. a l s o a s k e d t h e j u v e n i l e c o u r t t o c o n s i d e r t h e 

a p p e l l a t e b r i e f he had p r e v i o u s l y f i l e d w i t h t h i s C o u r t when 

t h e S t a t e had a p p e a l e d t h e j u v e n i l e c o u r t ' s i n i t i a l o r d e r 

g r a n t i n g t h e m o t i o n t o s u p p r e s s , and t h a t b r i e f was a d m i t t e d 

i n t o e v i d e n c e . I n h i s p r e v i o u s l y f i l e d b r i e f , C.B.D. 

r e i t e r a t e d t h e argument made i n h i s s e c o n d m o t i o n t o s u p p r e s s 

t h a t t h e f a i l u r e t o e f f e c t u a t e a r e t u r n o f t h e s e a r c h w a r r a n t 

and a c c o m p a n y i n g a f f i d a v i t a u t o m a t i c a l l y mandated s u p p r e s s i o n 

o f t h e e v i d e n c e s e i z e d , an argument t h i s C o u r t e x p r e s s l y 

r e j e c t e d i n S t a t e v. C.B.D., s u p r a . He a l s o a r g u e d t h a t he 

was p r e j u d i c e d by t h e f a i l u r e o f t h e S t a t e t o e f f e c t u a t e a 

r e t u r n o f t h e w a r r a n t b e c a u s e , he s a i d , " [ w ] i t h o u t t h e 

a f f i d a v i t t h e r e i s no way t o d e t e r m i n e i f t h e j u d g e t h a t 

a l l e g e d l y i s s u e d t h e s e a r c h w a r r a n t had p r o b a b l e c a u s e t o do 

so and t h a t t h e l a w f u l p r o c e d u r e s f o r t h e i s s u a n c e o f t h e 

w a r r a n t were f o l l o w e d . " (C.B.D.'s b r i e f i n c a s e no. CR-08-

1245, a t 11.) C.B.D. f u r t h e r a r g u e d t h a t a l l t h e c a s e s c i t e d 

by t h e S t a t e i n i t s p r e v i o u s l y f i l e d b r i e f were 

d i s t i n g u i s h a b l e f r o m h i s c a s e and d i d n o t a u t h o r i z e t h e S t a t e 

t o p r e s e n t p a r o l e v i d e n c e t o e s t a b l i s h t h e c o n t e n t s o f a 
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s e a r c h w a r r a n t and a c c o m p a n y i n g a f f i d a v i t t h a t h ad been l o s t , 

an argument t h a t was a l s o r e j e c t e d by t h i s C o u r t i n S t a t e v. 

C.B.D., s u p r a . 4 

The j u v e n i l e c o u r t d e n i e d t h e m o t i o n t o s u p p r e s s , f i n d i n g 

t h a t t h e S t a t e had p r o v e n t h e e x i s t e n c e o f t h e s e a r c h w a r r a n t 

and a c c o m p a n y i n g a f f i d a v i t , and t h a t " a l t h o u g h t h e w i t n e s s e s 

were n o t a b l e t o r e c a l l word f o r word what was i n t h e 

a f f i d a v i t and s e a r c h w a r r a n t , t h e S t a t e s u b s t a n t i a l l y 

e s t a b l i s h e d t h e c o n t e n t s o f t h e l o s t a f f i d a v i t and s e a r c h 

w a r r a n t [ . ] " (R. 70.) 

" I n r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a m o t i o n t o 
s u p p r e s s , t h i s C o u r t r e v i e w s t h e t r i a l c o u r t ' s 
f i n d i n g s o f f a c t u n d e r an a b u s e - o f - d i s c r e t i o n 
s t a n d a r d o f r e v i e w . 'When e v i d e n c e i s p r e s e n t e d o r e  
t e n u s t o t h e t r i a l c o u r t , t h e c o u r t ' s f i n d i n g s o f 
f a c t b a s e d on t h a t e v i d e n c e a r e presumed t o be 
c o r r e c t , ' Ex p a r t e P e r k i n s , 646 So. 2d 46, 47 ( A l a . 
1 9 9 4 ) ; '[w]e i n d u l g e a p r e s u m p t i o n t h a t t h e t r i a l 
c o u r t p r o p e r l y r u l e d on t h e w e i g h t and p r o b a t i v e 
f o r c e o f t h e e v i d e n c e , ' B r a d l e y v. S t a t e , 494 So. 2d 
750, 761 ( A l a . C r i m . App. 1 9 8 5 ) , a f f ' d , 494 So. 2d 
772 ( A l a . 1 9 8 6 ) ; and we make ' " a l l t h e r e a s o n a b l e 
i n f e r e n c e s and c r e d i b i l i t y c h o i c e s s u p p o r t i v e o f t h e 
d e c i s i o n o f t h e t r i a l c o u r t . " ' Kennedy v. S t a t e , 

4C.B.D. a l s o a r g u e d t h a t t h e j u v e n i l e c o u r t h a d p r o p e r l y 
r e f u s e d t o c o n t i n u e t h e h e a r i n g t o a l l o w t h e S t a t e t o s e c u r e 
i t s m a i n w i t n e s s , who was o u t o f town t h e d a y o f t h e i n i t i a l 
h e a r i n g b e c a u s e o f a f a m i l y emergency. B a s e d on t h i s C o u r t ' s 
d e c i s i o n i n S t a t e v. C.B.D. and t h e p r o c e e d i n g s t h a t o c c u r r e d 
i n t h e j u v e n i l e c o u r t a f t e r t h a t d e c i s i o n , t h a t argument i s 
now moot. 
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640 So. 2d 22, 26 ( A l a . C r i m . App. 1 9 9 3 ) , q u o t i n g 
B r a d l e y , 494 So. 2d a t 761. ' [ A ] n y c o n f l i c t s i n t h e 
t e s t i m o n y o r c r e d i b i l i t y o f w i t n e s s e s d u r i n g a 
s u p p r e s s i o n h e a r i n g i s a m a t t e r f o r r e s o l u t i o n by 
t h e t r i a l c o u r t A b s e n t a g r o s s abuse o f 
d i s c r e t i o n , a t r i a l c o u r t ' s r e s o l u t i o n o f [s u c h ] 
c o n f l i c t [ s ] s h o u l d n o t be r e v e r s e d on a p p e a l . ' 
S h e e l y v. S t a t e , 629 So. 2d 23, 29 ( A l a . C r i m . App. 
1993) ( c i t a t i o n s o m i t t e d ) . However, ' " [ w ] h e r e t h e 
e v i d e n c e b e f o r e t h e t r i a l c o u r t was u n d i s p u t e d t h e 
o r e t e n u s r u l e i s i n a p p l i c a b l e , and t h e [ a p p e l l a t e ] 
C o u r t w i l l s i t i n judgment on t h e e v i d e n c e de novo, 
i n d u l g i n g no p r e s u m p t i o n i n f a v o r o f t h e t r i a l 
c o u r t ' s a p p l i c a t i o n o f t h e l a w t o t h o s e f a c t s . " ' 
S t a t e v. H i l l , 690 So. 2d 1201, 1203 ( A l a . 1 9 9 6 ) , 
q u o t i n g S t i l e s v. Brown, 380 So. 2d 792, 794 ( A l a . 
1 9 8 0 ) . '"'[W]hen t h e t r i a l c o u r t i m p r o p e r l y a p p l i e s 
t h e l a w t o t h e f a c t s , no p r e s u m p t i o n o f c o r r e c t n e s s 
e x i s t s as t o t h e c o u r t ' s j u d g m e n t . ' " ' Ex p a r t e 
J a c k s o n , 88 6 So. 2d 155, 159 ( A l a . 2004 ), q u o t i n g 
H i l l , 690 So. 2d a t 1203, q u o t i n g i n t u r n Ex p a r t e  
Agee, 669 So. 2d 102, 104 ( A l a . 1 9 9 5 ) . A t r i a l 
c o u r t ' s u l t i m a t e l e g a l c o n c l u s i o n on a m o t i o n t o 
s u p p r e s s b a s e d on a g i v e n s e t o f f a c t s i s a q u e s t i o n 
o f l a w t h a t i s r e v i e w e d de novo on a p p e a l . See 
S t a t e v. S m i t h , 785 So. 2d 1169 ( A l a . C r i m . App. 
2 0 0 0 ) . " 

S t a t e v. H a r g e t t , 935 So. 2d 1200, 1203-04 ( A l a . C r i m . App. 

2 0 0 5 ) . W i t h t h e s e p r i n c i p l e s i n mind, we a d d r e s s e a c h o f 

C.B.D.'s c l a i m s i n t u r n . 

A. 

C.B.D. c o n t e n d s t h a t t h e S t a t e f a i l e d t o l a y a p r o p e r 

p r e d i c a t e f o r t h e a d m i s s i o n o f p a r o l e v i d e n c e t o p r o v e t h e 

c o n t e n t s o f t h e a f f i d a v i t and w a r r a n t . ( I s s u e I I I i n C.B.D.'s 
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b r i e f . ) S p e c i f i c a l l y , he a r g u e s t h a t t h e S t a t e f a i l e d t o 

p r e s e n t s u f f i c i e n t e v i d e n c e t h a t i t c o n d u c t e d a d i l i g e n t 

s e a r c h f o r t h e l o s t w a r r a n t and a f f i d a v i t w h i c h , he s a y s , i s 

a p r e r e q u i s i t e t o t h e a d m i s s i o n o f p a r o l e v i d e n c e . 

Our e x a m i n a t i o n o f t h e r e c o r d i n d i c a t e s t h a t t h i s 

argument was n e v e r p r e s e n t e d t o t h e j u v e n i l e c o u r t . C.B.D. 

d i d n o t o b j e c t a t t h e s u p p r e s s i o n h e a r i n g t o t h e p a r o l 

e v i d e n c e r e g a r d i n g t h e c o n t e n t s o f t h e a f f i d a v i t and s e a r c h 

w a r r a n t on t h e g r o u n d t h a t t h e S t a t e had f a i l e d t o e s t a b l i s h 

t h a t i t had engaged i n d i l i g e n t s e a r c h f o r t h e l o s t 

d o c u m e n t s . 5 L i k e w i s e , C.B.D. n e v e r a r g u e d t o t h e j u v e n i l e 

c o u r t t h a t i t s h o u l d n o t c o n s i d e r t h e S t a t e ' s p a r o l e v i d e n c e 

i n r u l i n g on t h e m o t i o n t o s u p p r e s s on t h e g r o u n d t h a t t h e 

p r o p e r p r e d i c a t e had n o t been l a i d f o r i t s a d m i s s i o n . "Review 

on a p p e a l i s l i m i t e d t o r e v i e w o f q u e s t i o n s p r o p e r l y and 

t i m e l y r a i s e d a t t r i a l . " Newsome v. S t a t e , 570 So. 2d 703, 

716 ( A l a . C r i m . App. 1 9 8 9 ) . " I n o r d e r f o r t h i s c o u r t t o 

r e v i e w an a l l e g e d e r r o n e o u s a d m i s s i o n o f e v i d e n c e , a t i m e l y 

o b j e c t i o n must be made t o t h e i n t r o d u c t i o n o f t h e e v i d e n c e , 

s p e c i f i c g r o u n d s f o r t h e o b j e c t i o n s h o u l d be s t a t e d and a 

5C.B.D. d i d l o d g e s e v e r a l h e a r s a y and r e l e v a n c y 
o b j e c t i o n s . 
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r u l i n g on t h e o b j e c t i o n must be made by t h e t r i a l c o u r t . " 

Goodson v. S t a t e , 540 So. 2d 789, 791 ( A l a . C r i m . App. 1 9 8 8 ) , 

a b r o g a t i o n on o t h e r g r o u n d s r e c o g n i z e d by C r a i g v. S t a t e , 719 

So. 2d 274 ( A l a . C r i m . App. 1 9 9 8 ) . "When a t i m e l y o b j e c t i o n 

a t t h e t i m e o f t h e a d m i s s i o n o f t h e e v i d e n c e i s n o t made, t h e 

i s s u e i s n o t p r e s e r v e d f o r t h i s C o u r t ' s r e v i e w . " Z i g l a r v. 

S t a t e , 629 So. 2d 43, 47 ( A l a . C r i m . App. 1 9 9 3 ) . T h e r e f o r e , 

t h i s i s s u e was n o t p r o p e r l y p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

M o r e o v e r , even had t h i s i s s u e been p r o p e r l y p r e s e r v e d , i t 

i s m e r i t l e s s . 

"Whether o r n o t s u f f i c i e n t p r e l i m i n a r y p r o o f 
c o n c e r n i n g t h e l o s s o f a document i s shown i s 
l a r g e l y a m a t t e r o f j u d i c i a l d i s c r e t i o n and need 
o n l y be p r o v e n t o t h e t r i a l c o u r t ' s r e a s o n a b l e 
s a t i s f a c t i o n . P o w e l l v. S t a t e , 288 A l a . 4 66, 262 
So. 2d 289 ( 1 9 7 2 ) ; C. Gamble, M c E l r o y ' s Alabama  
E v i d e n c e , § 214.01 (3d ed. 1 9 7 7 ) . B e c a u s e d i r e c t 
p r o o f o f l o s s i s n o r m a l l y n o t a v a i l a b l e , i t i s 
u s u a l l y shown by t h e f a c t t h a t a d i l i g e n t b u t f u t i l e 
s e a r c h was c o n d u c t e d . J.R. W a t k i n s Co. v. Goggans, 
242 A l a . 222, 5 So. 2d 472 ( 1 9 4 2 ) . " 

S p e l l m a n v. S t a t e , 500 So. 2d 110, 113 ( A l a . C r i m . App. 1 98 6 ) . 

I n L i p s c o m b v. T a y l o r , 294 A l a . 246, 314 So. 2d 840 ( 1 9 7 5 ) , 

t h e Alabama Supreme C o u r t e x p l a i n e d : 

" ' " ' I f t h e i n s t r u m e n t i s l o s t , t h e 
p a r t y i s r e q u i r e d t o g i v e some e v i d e n c e 
t h a t s u c h a p a p e r once e x i s t e d , t h o u g h 
s l i g h t e v i d e n c e i s s u f f i c i e n t f o r t h i s 
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p u r p o s e , and t h a t a bona f i d e and d i l i g e n t 
s e a r c h has been u n s u c c e s s f u l l y made f o r i t 
i n t h e p l a c e where i t was most l i k e l y t o be 
f o u n d , i f t h e n a t u r e o f t h e c a s e a d m i t s 
s u c h p r o o f . What d e g r e e o f d i l i g e n c e i n  
t h e s e a r c h i s n e c e s s a r y i t i s n o t e a s y t o  
d e f i n e , as e a c h c a s e depends much on i t s  
p e c u l i a r c i r c u m s t a n c e s ; and t h e q u e s t i o n 
w h e t h e r t h e l o s s o f t h e i n s t r u m e n t i s 
s u f f i c i e n t l y p r o v e d t o a d m i t s e c o n d a r y 
e v i d e n c e o f i t s c o n t e n t s i s t o be 
d e t e r m i n e d by t h e c o u r t and n o t by t h e 
j u r y . B u t i t seems t h a t , i n g e n e r a l t h e 
p a r t y i s e x p e c t e d t o show t h a t he has i n 
good f a i t h e x h a u s t e d , i n a r e a s o n a b l e 
d e g r e e , a l l t h e s o u r c e s o f i n f o r m a t i o n and 
means o f , d i s c o v e r y w h i c h t h e n a t u r e o f t h e 
c a s e w o u l d n a t u r a l l y s u g g e s t and w h i c h were 
a c c e s s i b l e t o h i m . ' " ' " 

294 A l a . a t 257, 314 So. 2d a t 850 (some e m p h a s i s added; some 

e m p h a s i s and c i t a t i o n s o m i t t e d ) . See a l s o C h a r l e s W. Gamble, 

M c E l r o y ' s Alabama E v i d e n c e § 214.01 ( 6 t h ed. 2 0 0 9 ) . 

I n L i p s c o m b , t h e C o u r t u p h e l d t h e a d m i s s i o n o f p a r o l 

e v i d e n c e t o e s t a b l i s h t h e c o n t e n t s o f a c o n t r a c t , f i n d i n g t h a t 

a s u f f i c i e n t p r e d i c a t e had been l a i d when t h e p l a i n t i f f 

t e s t i f i e d t h a t he had s i g n e d t h e c o n t r a c t and t h a t he had n o t 

r e c e i v e d e i t h e r t h e o r i g i n a l o r a c o p y o f t h e c o n t r a c t b u t 

t h a t i t was k e p t i n t h e o f f i c e o f t h e a t t o r n e y s who 

r e p r e s e n t e d t h e d e f e n d a n t s , and, i n r e s p o n s e t o m o t i o n s t o 

p r o d u c e , t h e d e f e n d a n t s and t h e i r a t t o r n e y s d e n i e d h a v i n g t h e 
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o r i g i n a l c o n t r a c t o r a copy o f t h e c o n t r a c t . S i m i l a r l y , i n 

S p e l l m a n , s u p r a , t h i s C o u r t u p h e l d t h e a d m i s s i o n o f p a r o l 

e v i d e n c e t o e s t a b l i s h t h e c o n t e n t s o f two l e t t e r s , f i n d i n g 

t h a t a s u f f i c i e n t p r e d i c a t e had been l a i d when t e s t i m o n y was 

p r e s e n t e d f r o m a w i t n e s s t h a t she had been t o l d by t h e 

d e f e n d a n t ' s mother t h a t t h e l e t t e r s b e l o n g e d t o t h e d e f e n d a n t , 

t h a t t h e w i t n e s s had r e a d t h e l e t t e r s , and t h a t t h e l e t t e r s 

d i s a p p e a r e d a f t e r t h e d e f e n d a n t ' s m o t h e r had come t o h e r 

h o u s e . F i n a l l y , i n Thomas v. S t a t e , 27 A l a . App. 118, 66 So. 

2d 103 ( 1 9 5 3 ) , t h e C o u r t u p h e l d t h e a d m i s s i o n o f p a r o l 

e v i d e n c e t o e s t a b l i s h t h e c o n t e n t s o f a s e a r c h w a r r a n t , 

f i n d i n g t h a t a s u f f i c i e n t p r e d i c a t e had been l a i d when t h e 

l a w - e n f o r c e m e n t o f f i c e r who o b t a i n e d and e x e c u t e d t h e w a r r a n t 

t e s t i f i e d a b o u t t h e w a r r a n t and i t s e x e c u t i o n and s a i d t h a t he 

r e t u r n e d t h e w a r r a n t t o t h e c i r c u i t c l e r k ' s o f f i c e , t h e 

c i r c u i t c l e r k t e s t i f i e d t h a t he had no r e c o l l e c t i o n o f t h e 

w a r r a n t b e i n g r e t u r n e d b u t c u s t o m a r i l y p l a c e d s e a r c h w a r r a n t s 

t h a t had been r e t u r n e d i n t o t h e c o u r t f i l e a c c e s s i b l e t o l o c a l 

a t t o r n e y s , and t h e w a r r a n t was n o t i n t h e c o u r t f i l e a t t h e 

t i m e o f t h e d e f e n d a n t ' s t r i a l . 
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I n t h i s c a s e , t h e r e was s p e c i f i c t e s t i m o n y by S g t . 

R a f f e r t y t h a t he had s e a r c h e d f o r t h e w a r r a n t and a f f i d a v i t 

b u t had been u n a b l e t o l o c a t e them. I n a d d i t i o n , b o t h S g t . 

R a f f e r t y and I n v . Yeomans t e s t i f i e d t o t h e e x i s t e n c e o f t h e 

w a r r a n t and s p e c i f i c a l l y s a i d t h a t t h e y had n o t p u r p o s e f u l l y 

l o s t o r d e s t r o y e d t h e w a r r a n t and a c c o m p a n y i n g a f f i d a v i t . 

T h i s t e s t i m o n y was much s t r o n g e r t h a n t h e t e s t i m o n y p r e s e n t e d 

i n L i p s c o m b , S p e l l m a n , o r T a y l o r , s u p r a , and was s u f f i c i e n t t o 

e s t a b l i s h t h e p r o p e r p r e d i c a t e f o r t h e a d m i s s i o n o f p a r o l 

e v i d e n c e r e g a r d i n g t h e c o n t e n t s o f t h e w a r r a n t and 

a c c o m p a n y i n g a f f i d a v i t . 

B. 

C.B.D. a l s o c o n t e n d s t h a t t h e S t a t e f a i l e d t o p r e s e n t 

s u f f i c i e n t e v i d e n c e e s t a b l i s h i n g t h e c o n t e n t s o f t h e s e a r c h 

w a r r a n t and a c c o m p a n y i n g a f f i d a v i t . ( I s s u e IV i n C.B.D.'s 

b r i e f . ) He a r g u e s t h a t Judge Mendheim had no r e c o l l e c t i o n o f 

t h e w a r r a n t and a c c o m p a n y i n g a f f i d a v i t and t h a t " [ t ] h e o n l y 

w i t n e s s who t e s t i f i e d a b o u t t h e c o n t e n t s o f t h e w a r r a n t was 

[ I n v . ] Yeomans." (C.B.D.'s b r i e f , a t 38.) 

I n i t i a l l y , we n o t e t h a t , as t h e S t a t e p o i n t s o u t i n i t s 

b r i e f on a p p e a l , C.B.D.'s argument i n t h i s r e g a r d i n c l u d e s no 
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c i t a t i o n t o l e g a l a u t h o r i t y . R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., 

r e q u i r e s t h a t an argument c o n t a i n " t h e c o n t e n t i o n s o f t h e 

a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o t h e i s s u e s p r e s e n t e d , and 

t h e r e a s o n s t h e r e f o r , w i t h c i t a t i o n s t o t h e c a s e s , s t a t u t e s , 

o t h e r a u t h o r i t i e s , and p a r t s o f t h e r e c o r d r e l i e d on." "[W]e 

a r e n o t r e q u i r e d t o c o n s i d e r m a t t e r s on a p p e a l u n l e s s t h e y a r e 

p r e s e n t e d and a r g u e d i n b r i e f w i t h c i t a t i o n s t o r e l e v a n t l e g a l 

a u t h o r i t y . " Z a s a d i l v. C i t y o f Montgomery, 594 So. 2d 231, 

231 ( A l a . C r i m . App. 1 9 9 1 ) . "When an a p p e l l a n t f a i l s t o c i t e 

any a u t h o r i t y f o r an argument on a p a r t i c u l a r i s s u e , t h i s 

C o u r t may a f f i r m t h e judgment as t o t h a t i s s u e , f o r i t i s 

n e i t h e r t h i s C o u r t ' s d u t y n o r i t s f u n c t i o n t o p e r f o r m an 

a p p e l l a n t ' s l e g a l r e s e a r c h . " C i t y o f B i r m i n g h a m v. B u s i n e s s  

R e a l t y I n v . Co., 722 So. 2d 747, 752 ( A l a . 1 9 9 8 ) . F a i l u r e t o 

co m p l y w i t h R u l e 2 8 ( a ) ( 1 0 ) has been deemed a w a i v e r o f t h e 

i s s u e p r e s e n t e d . See, e.g., Hamm v. S t a t e , 913 So. 2d 460, 

486 ( A l a . C r i m . App. 2 0 0 2 ) . T h e r e f o r e , b e c a u s e C.B.D.'s 

argument i n t h i s r e g a r d does n o t co m p l y w i t h R u l e 2 8 ( a ) ( 1 0 ) , 

i t i s deemed t o be w a i v e d . 

M o r e o v e r , even i f t h i s i s s u e was n o t w a i v e d , i t i s 

m e r i t l e s s . F i r s t , t h e f a c t t h a t Judge Mendheim d i d n o t 
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remember t h e s p e c i f i c s o f t h e s e a r c h w a r r a n t he s i g n e d o r t h e 

a f f i d a v i t s u b m i t t e d i n s u p p o r t o f t h a t w a r r a n t does n o t l e n d 

i t s e l f t o t h e c o n c l u s i o n t h a t t h e c o n t e n t s o f t h e a f f i d a v i t 

and w a r r a n t were n o t p r o v e n . C.B.D. has c i t e d no a u t h o r i t y , 

and we have f o u n d none, f o r t h e p r o p o s i t i o n t h a t p a r o l 

e v i d e n c e t o e s t a b l i s h t h e c o n t e n t s o f a s e a r c h w a r r a n t and 

a c c o m p a n y i n g a f f i d a v i t must be i n t h e f o r m o f t e s t i m o n y f r o m 

t h e j u d g e who i s s u e d t h e w a r r a n t . To t h e c o n t r a r y , p a r o l 

e v i d e n c e t o e s t a b l i s h t h e c o n t e n t s o f a l o s t a f f i d a v i t may be 

i n t h e f o r m o f t e s t i m o n y f r o m t h e o f f i c e r who d r a f t e d t h e 

a f f i d a v i t . See, e.g., B a p t i s t e v. S t a t e , 288 Ga. 653, 70 6 

S.E.2d 442 (2011) ( t e s t i m o n y o f o f f i c e r t h a t u n s i g n e d c o p y o f 

a f f i d a v i t was i d e n t i c a l t o a f f i d a v i t s u b m i t t e d i n s u p p o r t o f 

s e a r c h w a r r a n t b u t l a t e r l o s t was s u f f i c i e n t t o e s t a b l i s h 

c o n t e n t s o f a f f i d a v i t ) . 

S e c o n d , C.B.D.'s a s s e r t i o n t h a t I n v . Yeomans was t h e o n l y 

p e r s o n t o t e s t i f y r e g a r d i n g t h e c o n t e n t s o f t h e s e a r c h w a r r a n t 

i s b e l i e d by t h e r e c o r d . S g t . R a f f e r t y a l s o t e s t i f i e d a b o u t 

t h e c o n t e n t s o f t h e s e a r c h w a r r a n t , and h i s t e s t i m o n y , as s e t 

o u t above i n d e t a i l , was s u f f i c i e n t t o e s t a b l i s h t h e c o n t e n t s 

o f t h e w a r r a n t and a c c o m p a n y i n g a f f i d a v i t . B r i e f l y s u m m a r i z e d 
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and v i e w e d i n t h e l i g h t most f a v o r a b l e t o t h e j u v e n i l e c o u r t ' s 

r u l i n g , S g t . R a f f e r t y ' s t e s t i m o n y e s t a b l i s h e d t h a t t h e 

a f f i d a v i t s u b m i t t e d i n s u p p o r t o f t h e s e a r c h w a r r a n t i n c l u d e d 

t h e f o l l o w i n g f a c t s : t h a t C.B.D. had r e q u e s t e d t h a t h i s m i n o r 

s t e p b r o t h e r t a k e nude p h o t o g r a p h s o f h i m s e l f and h i s m i n o r 

s i s t e r s and s e n d them t o C.B.D., t h a t DHR was i n v e s t i g a t i n g 

C.B.D. b a s e d on a l l e g a t i o n s made by o t h e r c h i l d r e n , and t h a t 

t h e i n v e s t i g a t i o n o f t h o s e a l l e g a t i o n s l e d t o t h e b e l i e f t h a t 

C.B.D. was t r a n s m i t t i n g p o r n o g r a p h y t h r o u g h e l e c t r o n i c m e d i a . 

A l t h o u g h n e i t h e r t h e s p e c i f i c n a t u r e o f t h e a l l e g a t i o n s 

a g a i n s t C.B.D. made by o t h e r c h i l d r e n n o r t h e s p e c i f i c d e t a i l s 

o f t h e i n f o r m a t i o n S g t . R a f f e r t y r e c e i v e d f r o m t h e CAC were 

d i s c l o s e d a t t h e s u p p r e s s e d h e a r i n g , S g t . R a f f e r t y ' s t e s t i m o n y 

e s t a b l i s h e d t h a t a l l o f t h a t i n f o r m a t i o n was a l s o i n c l u d e d i n 

t h e a f f i d a v i t . 6 I n a d d i t i o n , S g t . R a f f e r t y ' s t e s t i m o n y 

6 A s e x p l a i n e d i n n o t e 3, s u p r a , t h e S t a t e a t t e m p t e d t 
p r e s e n t t e s t i m o n y f r o m S g t . R a f f e r t y r e g a r d i n g e x a c t l y wha 

o 
what 

i n f o r m a t i o n he h a d r e c e i v e d f r o m t h e CAC, b u t C.B.D. o b j e c t e d 
on h e a r s a y g r o u n d s and t h e j u v e n i l e c o u r t a g r e e d w i t h C.B.D. 
and p r o h i b i t e d any t e s t i m o n y r e g a r d i n g t h e s p e c i f i c 

t h e 

o f 
t h e 

i n f o r m a t i o n S g t . R a f f e r t y h a d r e c e i v e d . I n a d d i t i o n , 
S t a t e a t t e m p t e d t o p r e s e n t t e s t i m o n y r e g a r d i n g t h e n a t u r e 
t h e o t h e r c h i l d r e n ' s a l l e g a t i o n s a g a i n s t C.B.D., b u t C.B.D. 
a g a i n o b j e c t e d on h e a r s a y g r o u n d s , and t h e j u v e n i l e c o u r t 
a g a i n a g r e e d w i t h C.B.D. and p r o h i b i t e d any t e s t i m o n y 
r e g a r d i n g t h e n a t u r e o f t h o s e a l l e g a t i o n s . C.B.D.'s h e a r s a y 
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e s t a b l i s h e d t h a t t h e s p e c i f i c a d d r e s s and l o t number o f t h e 

r e s i d e n c e where C.B.D. was l i v i n g were i n c l u d e d i n t h e 

a f f i d a v i t and w a r r a n t , i . e . , t h e p l a c e t o be s e a r c h e d was 

s p e c i f i c a l l y d e s c r i b e d , and t h a t b o t h t h e a f f i d a v i t and 

w a r r a n t s p e c i f i c a l l y l i s t e d t h e e l e c t r o n i c m e d ia c a p a b l e o f 

s t o r i n g t h e t y p e o f i n f o r m a t i o n b e i n g s o u g h t -- c e l l u l a r 

t e l e p h o n e s , c o m p u t e r s , h a r d d r i v e s , c a m e r a s , s c a n n e r s , 

p r i n t e r s , p o r t a b l e m u s i c / v i d e o p l a y e r s , and gaming c o n s o l e s -¬

i . e . , t h e i t e m s t o be s e a r c h e d f o r were s p e c i f i c a l l y 

d e s c r i b e d . 

A l t h o u g h S g t . R a f f e r t y c o u l d n o t remember v e r b a t i m t h e 

c o n t e n t s o f t h e a f f i d a v i t and w a r r a n t , s u c h w o r d - f o r - w o r d 

o b j e c t i o n s , h o w e v e r , were b a s e l e s s , and t h e j u v e n i l e c o u r t ' s 
r u l i n g s were i n c o r r e c t . See, e.g., W a s h i n g t o n v. S t a t e , 922 
So. 2 d 145 ( A l a . C r i m . App. 2 0 0 5 ) ( p r o b a b l e c a u s e f o r w a r r a n t 
may be b a s e d on h e a r s a y f r o m r e l i a b l e s o u r c e ) ; Woods v. S t a t e , 
789 So. 2d 896 ( A l a . C r i m . App. 1999) ( h e a r s a y t e s t i m o n y 
a d m i s s i b l e a t s u p p r e s s i o n h e a r i n g ) , a f f ' d , 789 So. 2d 941 
( A l a . 2 0 0 0 ) ; and T i e r c e v. S t a t e , 396 So. 2d 1090, 1091 ( A l a . 
C r i m . App. 1981) ("Hearsay t e s t i m o n y , h o w e v e r , i s o f c o u r s e , 
a d m i s s i b l e a t a s u p p r e s s i o n h e a r i n g f o r t h e p u r p o s e o f 
e s t a b l i s h i n g p r o b a b l e c a u s e . " ) . C.B.D. c a n n o t f a u l t t h e S t a t e 
f o r n o t p r e s e n t i n g e v i d e n c e o f t h e e x a c t i n f o r m a t i o n S g t . 
R a f f e r t y r e c e i v e d f r o m t h e CAC t h a t was i n c l u d e d i n t h e 
a f f i d a v i t when he, h i m s e l f , s u c c e s s f u l l y p r e v e n t e d t h e S t a t e 
f r o m d o i n g s o . Such a t a c t i c i s , b y d e f i n i t i o n , i n v i t e d 
e r r o r . See, e.g., F o u n t a i n v. S t a t e , 58 6 So. 2d 277, 282 
( A l a . C r i m . App. 1991) ("A d e f e n d a n t c a n n o t i n v i t e e r r o r by 
h i s c o n d u c t and l a t e r p r o f i t by t h e e r r o r . " ) . 
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r e c i t a t i o n o f t h e c o n t e n t s o f a l o s t document i s g e n e r a l l y n o t 

r e q u i r e d . See, e.g., L a s t e r v. B l a c k w e l l , 128 A l a . 143, 30 

So. 663, 664 (1901) ("Though a w i t n e s s may be u n a b l e t o r e c a l l 

t h e [ e x a c t ] l a n g u a g e o f a l o s t p a p e r , he may be a l l o w e d t o 

s t a t e i t s s u b s t a n c e , i f remembered."); B a r r a n c o v. K o s t e n s , 

189 Md. 94, 97-98, 54 A.2d 326, 328 (1947) ( " I t i s n o t 

n e c e s s a r y t h a t t h e t e s t i m o n y o f a w i t n e s s who has r e a d a l o s t 

i n s t r u m e n t s h o u l d be a b l e t o g i v e i t s e x a c t l a n g u a g e , b u t i t 

i s s u f f i c i e n t i f i t p r o v e s i t s s u b s t a n c e as f a r as i t r e l a t e s 

t o t h e m a t t e r i n c o n t r o v e r s y . " ) ; W a l k e r v. Drogmund, 101 C o l o . 

521, 525, 74 P.2d 1235, 1236 (1937) ( " O r d i n a r i l y , i t i s n o t 

n e c e s s a r y t h a t w i t n e s s e s s h o u l d be a b l e t o t e l l t h e c o n t e n t s 

o f t h e [ l o s t ] i n s t r u m e n t w i t h a b s o l u t e v e r b a l a c c u r a c y , i t 

b e i n g s u f f i c i e n t i f t h e y a r e a b l e t o s t a t e i t i n s u b s t a n c e . " ) ; 

and P o s t e n v. R a s s e t t e , 5 C a l . 467, 469 (1855) ("In t h e c a s e 

o f l o s t i n s t r u m e n t s , where no c o p y has been p r e s e r v e d , i t i s 

n o t t o be e x p e c t e d t h a t w i t n e s s e s can r e c i t e i t s c o n t e n t s , 

word f o r word; -- i t i s s u f f i c i e n t i f i n t e l l i g e n t w i t n e s s e s , 

who have r e a d t h e p a p e r , u n d e r s t o o d i t s o b j e c t and can s t a t e 

i t w i t h p r e c i s i o n . " ) . 
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R a t h e r , e v i d e n c e s u b s t a n t i a l l y e s t a b l i s h i n g t h e c o n t e n t s 

o f t h e document i s a l l t h a t i s n e c e s s a r y . See, e.g., 

Commonwealth v. O c a s i o , 434 Mass. 1, 5, 746 N.E.2d 469, 473 

(2001) ( " I f a l l t h e t e r m s o f t h e w a r r a n t can be r e l i a b l y 

e s t a b l i s h e d t h r o u g h s e c o n d a r y means ... t h e n t h e d e f e n d a n t 

w i l l n o t be d e p r i v e d o f any o p p o r t u n i t y t o mount a c h a l l e n g e 

a g a i n s t t h e w a r r a n t . " ) ; and Boyd v. S t a t e , 164 M i s s . 610, 145 

So. 618, 619 (1933) (when an a f f i d a v i t and s e a r c h w a r r a n t a r e 

l o s t , t h e S t a t e must o n l y p r o v e " s u b s t a n t i a l l y t h e i r 

c o n t e n t s " ) . 

T h e r e f o r e , m a k i n g a l l r e a s o n a b l e i n f e r e n c e s and r e s o l v i n g 

a l l c r e d i b i l i t y c h o i c e s i n f a v o r o f t h e j u v e n i l e c o u r t ' s 

r u l i n g , as we must, we a g r e e w i t h t h e j u v e n i l e c o u r t t h a t t h e 

S t a t e s u b s t a n t i a l l y e s t a b l i s h e d t h e c o n t e n t s o f t h e s e a r c h 

w a r r a n t and a c c o m p a n y i n g a f f i d a v i t . 

C. 

C.B.D. a l s o c o n t e n d s t h a t t h e S t a t e ' s f a i l u r e t o 

e f f e c t u a t e a r e t u r n o f t h e w a r r a n t p r e j u d i c e d h i m b e c a u s e , he 

s a y s , he was u n a b l e t o c h a l l e n g e t h e w a r r a n t and a c c o m p a n y i n g 

a f f i d a v i t . ( I s s u e I I i n C.B.D.'s b r i e f . ) S p e c i f i c a l l y , 

C.B.D. a r g u e s t h a t b e c a u s e t h e w a r r a n t and a f f i d a v i t were n o t 
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r e t u r n e d and were l o s t and b e c a u s e , he s a y s , " [ t ] h e r e was no 

e v i d e n c e as t o t h e c o n t e n t s o f t h e any a f f i d a v i t , " he c o u l d 

n o t c h a l l e n g e t h e c o n t e n t s o f t h e w a r r a n t and a f f i d a v i t . 

(C.B.D.'s b r i e f , a t 35.) T h i s argument i s m e r i t l e s s b e c a u s e , 

as n o t e d i n P a r t I.B. o f t h i s o p i n i o n , t h e S t a t e s u f f i c i e n t l y 

p r o v e d t h e c o n t e n t s o f t h e w a r r a n t and a f f i d a v i t . T h e r e f o r e , 

C.B.D.'s a b i l i t y t o c h a l l e n g e t h e c o n t e n t s o f t h e w a r r a n t and 

a f f i d a v i t and t h e manner i n w h i c h t h e w a r r a n t was i s s u e d and 

e x e c u t e d was n o t c o m p r o m i s e d . 

D. 

C.B.D. f u r t h e r c o n t e n d s t h a t t h e r e was no p r o b a b l e c a u s e 

t o i s s u e t h e s e a r c h w a r r a n t . ( I s s u e I i n C.B.D.'s b r i e f . ) He 

a r g u e s t h a t t h e o n l y i n f o r m a t i o n known t o l a w e n f o r c e m e n t a t 

t h e t i m e t h e s e a r c h w a r r a n t was o b t a i n e d was t h a t C.B.D. had 

s e n t t e x t messages t o h i s b r o t h e r a s k i n g f o r nude p h o t o g r a p h s 

o f h i s h a l f s i s t e r and s t e p s i s t e r , b u t t h a t no s u c h 

p h o t o g r a p h s were e v e r f o u n d . A r e q u e s t f o r i t e m s t h a t w o u l d 

c o n s t i t u t e c h i l d p o r n o g r a p h y , C.B.D. c o n c l u d e s , does n o t 

e s t a b l i s h p r o b a b l e c a u s e t o b e l i e v e t h a t someone i s a c t u a l l y 

i n p o s s e s s i o n o f c h i l d p o r n o g r a p h y . 
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S e c t i o n 15-5-3, A l a . Code 1975, p r o v i d e s t h a t " [ a ] s e a r c h 

w a r r a n t can o n l y be i s s u e d on p r o b a b l e c a u s e , s u p p o r t e d by an 

a f f i d a v i t naming o r d e s c r i b i n g t h e p e r s o n and p a r t i c u l a r l y 

d e s c r i b i n g t h e p r o p e r t y and t h e p l a c e t o be s e a r c h e d . " 

" ' " F o r a s e a r c h w a r r a n t t o be s u f f i c i e n t and 
s a t i s f y t h e c o n s t i t u t i o n a l r e q u i r e m e n t o f p r o b a b l e 
c a u s e , t h e a f f i d a v i t upon w h i c h i t i s b a s e d must 
s t a t e s p e c i f i c f a c t s and c i r c u m s t a n c e s w h i c h s u p p o r t 
a f i n d i n g o f p r o b a b l e c a u s e . " C a r t e r v. S t a t e , 405 
So. 2d 957, 959 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 405 
So. 2d 962 ( A l a . 1 9 8 1 ) . ' C a l l a h a n v. S t a t e , 557 So. 
2d 1292, 1304 ( A l a . C r . A p p . ) , a f f i r m e d , 557 So. 2d 
1311 ( A l a . 1 9 8 9 ) , c e r t . d e n i e d , [498] U.S. [ 8 8 1 ] , 
111 S.Ct. 216, 112 L.Ed.2d 176 ( 1 9 9 0 ) . ' P r o b a b l e 
c a u s e t o s e a r c h a r e s i d e n c e e x i s t s when " t h e r e i s a 
f a i r p r o b a b i l i t y t h a t c o n t r a b a n d o r e v i d e n c e o f a 
c r i m e w i l l be f o u n d i n a p a r t i c u l a r p l a c e . " 
I l l i n o i s v. G a t e s , 462 U.S. [213] a t 238, 103 S.Ct. 
[2317] a t 2 3 3 2 [ , 76 L.Ed.2d 527 ( 1 9 8 3 ) ] . ' U n i t e d  
S t a t e s v. J e n k i n s , 901 F.2d 1075, 1080 ( 1 1 t h C i r . ) , 
c e r t . d e n i e d , [498] U.S. [ 9 0 1 ] , 111 S.Ct. 259, 112 
L.Ed.2d 216 ( 1 9 9 0 ) . ... [ T ] h e r e i s no r e q u i r e m e n t o f 
a ' s h o w i n g t h a t s u c h a b e l i e f be c o r r e c t o r more 
l i k e l y t r u e t h a n f a l s e . A " p r a c t i c a l , n o n t e c h n i c a l " 
p r o b a b i l i t y t h a t i n c r i m i n a t i n g e v i d e n c e i s i n v o l v e d 
i s a l l t h a t i s r e q u i r e d . ' Texas v. Brown, 460 U.S. 
[730,] 742, 103 S.Ct. [1535,] 1543 [ ( 1 9 8 3 ) ] . 
A d d i t i o n a l l y , ' [ w ] h e r e a m a g i s t r a t e has f o u n d 
p r o b a b l e c a u s e , t h e c o u r t s s h o u l d n o t i n v a l i d a t e t h e 
w a r r a n t by i n t e r p r e t i n g t h e a f f i d a v i t i n a 
h y p e r t e c h n i c a l r a t h e r t h a n a commonsense manner, and 
s h o u l d r e s o l v e d o u b t f u l o r m a r g i n a l c a s e s a c c o r d i n g 
t o t h e p r e f e r e n c e t o be a c c o r d e d t o w a r r a n t s . ' 
Maddox v. S t a t e , 502 So. 2d 779, 785 ( A l a . C r . App. 
1 9 8 5 ) , a f f i r m e d i n p a r t , remanded on o t h e r g r o u n d s , 
502 So. 2d 786 ( A l a . ) , c e r t . d e n i e d , 479 U.S. 932, 
107 S.Ct. 404, 93 L.Ed.2d 357 ( 1 9 8 6 ) . " 
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P o o l e v. S t a t e , 596 So. 2d 632 , 641 ( A l a . C r i m . App. 1 9 9 2 ) . 

I n d e e d , 

" ' [ p ] r o b a b l e c a u s e d e a l s w i t h p r o b a b i l i t i e s , n o t 
l e g a l t e c h n i c a l i t i e s . I t i s g r o u n d e d upon t h o s e 
p r a c t i c a l , f a c t u a l c o n s i d e r a t i o n s o f e v e r y d a y l i f e 
upon w h i c h r e a s o n a b l e and p r u d e n t men a c t . B r i n e g a r  
v. U n i t e d S t a t e s , 338 U.S. 160, 69 S.Ct. 1302, 93 
L.Ed. 1879 ( 1 9 4 8 ) . ' C a r t e r v. S t a t e , 405 So. 2d 
957, 959 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 405 So. 2d 
962 ( A l a . 1 9 8 1 ) . ' P r o b a b l e c a u s e does n o t r e q u i r e 
an o f f i c e r t o c o m p i l e an a i r t i g h t c a s e a g a i n s t a 
s u s p e c t . ' W i l l i a m s v. S t a t e , 440 So. 2d 1139, 1145 
( A l a . C r . App. 1 9 8 3 ) . ' I t m e r e l y r e q u i r e s t h a t t h e 
f a c t s a v a i l a b l e t o t h e o f f i c e r w o u l d " w a r r a n t a man 
o f r e a s o n a b l e c a u t i o n i n t h e b e l i e f " t h a t c e r t a i n 
i t e m s may be c o n t r a b a n d '" 

Mewbourn v. S t a t e , 570 So. 2d 805, 808 ( A l a . C r i m . App. 1 9 9 0 ) . 

" ' P r o b a b l e c a u s e must be d e t e r m i n e d by 
an a n a l y s i s o f " t h e t o t a l i t y o f t h e 
c i r c u m s t a n c e s . " I l l i n o i s v. G a t e s , 462 
U.S. 213, 238 , 103 S.Ct. 2317, 2332, 76 
L.Ed.2d 527 ( 1 9 8 3 ) . I n d e t e r m i n i n g w h e t h e r 
t o i s s u e a s e a r c h w a r r a n t , t h e i s s u i n g 
m a g i s t r a t e i s t o make a p r a c t i c a l , 
common-sense d e c i s i o n w h e t h e r , g i v e n a l l 
t h e c i r c u m s t a n c e s s e t f o r t h i n t h e 
a f f i d a v i t b e f o r e him, i n c l u d i n g t h e 
v e r a c i t y and b a s i s o f k n o wledge o f t h e 
p e r s o n s u p p l y i n g t h e i n f o r m a t i o n , t h e r e i s 
a f a i r p r o b a b i l i t y t h a t c o n t r a b a n d o r 
e v i d e n c e o f a c r i m e w i l l be f o u n d i n a 
p a r t i c u l a r p l a c e . ' " 

L o g g i n s v. S t a t e , 771 So. 2d 1070 , 10 80 ( A l a . C r i m . App. 

1 9 9 9 ) , a f f ' d , 771 So. 2d 1093 ( A l a . 2000) ( q u o t i n g Marks v. 

S t a t e , 575 So. 2d 611, 614-15 ( A l a . C r i m . App. 1 9 9 0 ) ) . "An 
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i s s u i n g j u d g e ' s d e t e r m i n a t i o n t h a t s u f f i c i e n t p r o b a b l e c a u s e 

e x i s t e d t o s u p p o r t t h e w a r r a n t i s ' e n t i t l e d t o g r e a t d e f e r e n c e 

and i s c o n c l u s i v e i n t h e a b s e n c e o f a r b i t r a r i n e s s . ' " Wamble  

v. S t a t e , 593 So. 2d 109, 110 ( A l a . C r i m . App. 1991) ( q u o t i n g 

U n i t e d S t a t e s v. P i k e , 523 F.2d 734 ( 5 t h C i r . 1 9 7 5 ) ) . 

H e r e , t h e e v i d e n c e a t t h e s u p p r e s s i o n h e a r i n g e s t a b l i s h e d 

t h a t t h e a f f i d a v i t s u b m i t t e d i n s u p p o r t o f t h e s e a r c h w a r r a n t 

s u p p l i e d s u f f i c i e n t f a c t s and c i r c u m s t a n c e s t o s u p p o r t Judge 

Mendheim's f i n d i n g o f p r o b a b l e c a u s e . S g t . R a f f e r t y t e s t i f i e d 

t h a t he i n c l u d e d i n t h e a f f i d a v i t a l l t h e f a c t s f r o m h i s 

i n v e s t i g a t i o n , w h i c h he g a t h e r e d f r o m t h e CAC and f r o m 

C.B.D.'s f a t h e r . As e x p l a i n e d a b ove, when a l l r e a s o n a b l e 

i n f e r e n c e s and a l l c r e d i b i l i t y c h o i c e s a r e r e s o l v e d , as t h e y 

must be, i n f a v o r o f t h e j u v e n i l e c o u r t ' s r u l i n g , t h e 

t e s t i m o n y e s t a b l i s h e d t h a t t h e f o l l o w i n g f a c t s were o b t a i n e d 

d u r i n g S g t . R a f f e r t y ' s i n v e s t i g a t i o n and t h u s , i n c l u d e d i n t h e 

a f f i d a v i t . S g t . R a f f e r t y was summoned t o t h e CAC by 

S h e l l h o u s e b a s e d on an i n t e r v i e w r e l a t i n g t o a l l e g a t i o n s 

a g a i n s t C.B.D. made by o t h e r c h i l d r e n . An i n v e s t i g a t i o n i n t o 

t h o s e a l l e g a t i o n s e s t a b l i s h e d t h a t C.B.D. was i n v o l v e d i n 

t r a n s m i t t i n g p o r n o g r a p h y t h r o u g h e l e c t r o n i c m e d i a . I n 
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a d d i t i o n , C.B.D.'s f a t h e r had f o u n d t e x t messages on a 

c e l l u l a r t e l e p h o n e u s e d by h i s s t e p s o n , B.E., f r o m C.B.D. 

r e q u e s t i n g t h a t B.E. t a k e and t h e n t r a n s m i t t o C.B.D. nude 

p h o t o g r a p h s o f h i m s e l f , h i s s i s t e r , and h i s h a l f s i s t e r , a l l 

o f whom were u n d e r t h e age o f 17. C.B.D.'s s p e c i f i c r e q u e s t 

f o r p o r n o g r a p h i c p h o t o g r a p h s o f h i s u n d e r a g e s i b l i n g s , c o u p l e d 

w i t h t h e o n g o i n g i n v e s t i g a t i o n o f C.B.D. by DHR t h a t i n v o l v e d 

C.B.D.'s t r a n s m i s s i o n o f p o r n o g r a p h y t h r o u g h e l e c t r o n i c m e d i a , 

was s u f f i c i e n t t o w a r r a n t a man o f r e a s o n a b l e c a u t i o n t o 

b e l i e v e t h a t t h e r e was a f a i r p r o b a b i l i t y t h a t c h i l d 

p o r n o g r a p h y w o u l d be f o u n d i n C.B.D.'s r e s i d e n c e i n some 

e l e c t r o n i c f o r m . T h e r e f o r e , t h e r e was p r o b a b l e c a u s e f o r 

i s s u a n c e o f t h e s e a r c h w a r r a n t . 

E. 

F i n a l l y , C.B.D. c o n t e n d s t h a t t h e s e a r c h w a r r a n t was 

" o v e r l y b r o a d " b e c a u s e , he s a y s , t h e o n l y s p e c i f i c i n f o r m a t i o n 

l a w e n f o r c e m e n t had on w h i c h t o b a s e t h e w a r r a n t was f r o m 

C.B.D.'s f a t h e r r e g a r d i n g C.B.D.'s t e x t messages s e e k i n g c h i l d 

p o r n o g r a p h y . ( I s s u e V i n C.B.D.'s b r i e f , a t 39.) C.B.D. 

a r g u e s t h a t , a l t h o u g h t h e r e may have been p r o b a b l e c a u s e t o 

s e a r c h C.B.D.'s c e l l u l a r t e l e p h o n e , t h e r e was no p r o b a b l e 

31 



CR-10-0640 

c a u s e t o s e a r c h f o r c h i l d p o r n o g r a p h y on any o t h e r e l e c t r o n i c 

m e d i a . 

I n i t i a l l y , we n o t e t h a t , as t h e S t a t e p o i n t s o u t i n i t s 

b r i e f t o t h i s C o u r t , t h i s i s s u e was n e v e r p r e s e n t e d t o t h e 

j u v e n i l e c o u r t . As n o t e d above, " [ r ] e v i e w on a p p e a l i s 

l i m i t e d t o r e v i e w o f q u e s t i o n s p r o p e r l y and t i m e l y r a i s e d a t 

t r i a l . " Newsome v. S t a t e , 570 So. 2d 703, 716 ( A l a . C r i m . 

App. 1 9 8 9 ) . A l t h o u g h C.B.D. l o d g e d s e v e r a l c h a l l e n g e s t o t h e 

v a l i d i t y o f t h e w a r r a n t and a f f i d a v i t , none o f t h o s e 

c h a l l e n g e s a l l e g e d t h a t t h e w a r r a n t was o v e r l y b r o a d . "A 

d e f e n d a n t i s bound by t h e g r o u n d s o f o b j e c t i o n s t a t e d a t t r i a l 

and may n o t e x p a n d t h o s e g r o u n d s on a p p e a l . " G r i f f i n v.  

S t a t e , 591 So. 2d 547, 550 ( A l a . C r i m . App. 1 9 9 1 ) . "The 

s t a t e m e n t o f s p e c i f i c g r o u n d s o f o b j e c t i o n w a i v e s a l l g r o u n d s 

n o t s p e c i f i e d , and t h e t r i a l c o u r t w i l l n o t be p u t i n e r r o r on 

g r o u n d s n o t a s s i g n e d a t t r i a l . " Ex p a r t e F r i t h , 526 So. 2d 

880, 882 ( A l a . 1 9 8 7 ) . T h e r e f o r e , t h i s i s s u e was n o t p r o p e r l y 

p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

M o r e o v e r , even i f t h i s i s s u e had been p r o p e r l y p r e s e r v e d , 

i t i s m e r i t l e s s . 

"The p u r p o s e o f t h e F o u r t h Amendment 
p a r t i c u l a r i t y r e q u i r e m e n t i s t o p r e v e n t ' [ g ] e n e r a l 
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e x p l o r a t o r y s e a r c h e s . ' P a l m e r v. S t a t e , 426 So. 2d 
950, 952 ( A l a . C r i m . App. 1 9 8 3 ) . ' G e n e r a l 
e x p l o r a t o r y s e a r c h e s and s e i z u r e s , w i t h o r w i t h o u t 
a w a r r a n t , can n e v e r be j u s t i f i e d and a r e f o r b i d d e n 
and condemned.' I d . ( c i t i n g M a r r o n v. U n i t e d  
S t a t e s , 275 U.S. 1 92 , 48 S.Ct. 74 , 72 L.Ed. 231 
( 1 9 2 7 ) ) . I n Ex p a r t e J e n k i n s , 26 So. 3d 464, 474 
( A l a . 2 0 0 9 ) , t h e Alabama Supreme C o u r t e x p l a i n e d 
t h a t ' the r e q u i r e m e n t s o f p a r t i c u l a r i t y [ o f a s e a r c h 
w a r r a n t ] a r e met i f t h e s u b s t a n c e t o be s e i z e d i s 
d e s c r i b e d w i t h r e a s o n a b l e p a r t i c u l a r i t y w h i c h , i n 
t u r n , i s t o be e v a l u a t e d i n l i g h t o f t h e r u l e s o f 
p r a c t i c a l i t y , n e c e s s i t y , and common s e n s e . ' 
( i n t e r n a l c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . " 

G r e e n v. S t a t e , 61 So. 3d 386, 390-91 ( A l a . C r i m . App. 2 0 1 0 ) . 

I n S t a t e v. J e n k i n s , 26 So. 3d 458 ( A l a . C r i m . App. 2007 ) , 

a f f ' d , 26 So. 3d 464 ( A l a . 2 0 0 9 ) , t h i s C o u r t e x p l a i n e d : 

"'The s p e c i f i c command o f t h e F o u r t h 
Amendment t o t h e C o n s t i t u t i o n o f t h e U n i t e d 
S t a t e s i s t h a t no w a r r a n t s s h a l l i s s u e 
e x c e p t t h o s e " p a r t i c u l a r l y d e s c r i b i n g t h e 
... t h i n g s t o be s e i z e d . " 

"'However, t h e d e s c r i p t i o n o f t h i n g s 
t o be s e i z e d c o n t a i n e d i n t h e w a r r a n t u n d e r 
r e v i e w i s n o t so b r o a d t h a t t h e 
a u t h o r i z a t i o n c o n s t i t u t e s a g e n e r a l 
e x p l o r a t o r y s e a r c h . C e r t a i n l y , "an 
o t h e r w i s e u n o b j e c t i o n a b l e d e s c r i p t i o n o f 
t h e o b j e c t s t o be s e i z e d i s d e f e c t i v e i f i t 
i s b r o a d e r t h a n can be j u s t i f i e d by t h e 
p r o b a b l e c a u s e upon w h i c h t h e w a r r a n t i s 
b a s e d . " V o n d e r [ A ] h e v. Howland, 508 F.2d 
364 ( 9 t h C i r . 1 9 7 4 ) ; W. L a F a v e , 2 S e a r c h  
and S e i z u r e , S e c t i o n 4.6, n.11 (1978) 
( h e r e i n a f t e r S e a r c h ) . 
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"'However, a l e s s p r e c i s e d e s c r i p t i o n 
i s r e q u i r e d o f p r o p e r t y w h i c h i s , b e c a u s e 
o f i t s p a r t i c u l a r c h a r a c t e r , c o n t r a b a n d . 

" ' " ' I f t h e p u r p o s e o f t h e 
s e a r c h i s t o f i n d a s p e c i f i c i t e m 
o f p r o p e r t y , i t s h o u l d be so 
p a r t i c u l a r l y d e s c r i b e d i n t h e 
w a r r a n t as t o p r e c l u d e t h e 
p o s s i b i l i t y o f t h e o f f i c e r 
s e i z i n g t h e wrong p r o p e r t y ; 
w h e r e a s , on t h e o t h e r hand, i f 
t h e p u r p o s e i s t o s e i z e n o t a 
s p e c i f i c p r o p e r t y , b u t any 
p r o p e r t y o f a s p e c i f i e d 
c h a r a c t e r , w h i c h by r e a s o n o f i t s 
c h a r a c t e r i s i l l i c i t o r 
c o n t r a b a n d , a s p e c i f i c p a r t i c u l a r 
d e s c r i p t i o n o f t h e p r o p e r t y i s 
u n n e c e s s a r y and i t may be 
d e s c r i b e d g e n e r a l l y as t o i t s 
n a t u r e o r c h a r a c t e r . ' " 

"'2 S e a r c h , p. 101, c i t i n g P e o p l e v.  
S c h m i d t , 172 C o l o . 285, 473 P.2d 698 
( 1 9 7 0 ) . ' 

" P a l m e r v. S t a t e , 426 So. 2d 950 , 952 ( A l a . C r i m . 
App. 1 9 8 3 ) . " 

26 So. 3d a t 463. 

C o n t r a r y t o C.B.D.'s c o n t e n t i o n , t h e r e was, as e x p l a i n e d 

i n P a r t I.D. o f t h i s o p i n i o n , p r o b a b l e c a u s e f o r t h e i s s u a n c e 

o f t h e s e a r c h w a r r a n t f o r a l l e l e c t r o n i c m e d i a t h a t c o u l d 

c o n t a i n c h i l d p o r n o g r a p h y , b a s e d on t h e f a c t s S g t . R a f f e r t y 

o b t a i n e d f r o m t h e CAC and DHR. I n a d d i t i o n , as e x p l a i n e d i n 
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P a r t I.B. o f t h i s o p i n i o n , t h e S t a t e e s t a b l i s h e d a t t h e 

s u p p r e s s i o n h e a r i n g t h a t t h e w a r r a n t p a r t i c u l a r l y d e s c r i b e d 

t h e i t e m s t o be s e i z e d . T h e r e f o r e , t h e s e a r c h w a r r a n t was n o t 

o v e r b r o a d . 

I I . 

C.B.D. a l s o c o n t e n d s t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e 

t o w a r r a n t a d j u d i c a t i n g h im d e l i n q u e n t b e c a u s e , he s a y s , t h e 

S t a t e f a i l e d t o p r o v e t h a t he a c t u a l l y o r c o n s t r u c t i v e l y 

p o s s e s s e d t h e c h i l d p o r n o g r a p h y . ( I s s u e V I i n C.B.D.'s 

b r i e f . ) S p e c i f i c a l l y , he a r g u e s t h a t he was n o t i n e x c l u s i v e 

p o s s e s s i o n o f t h e images a n d / o r v i d e o s b e c a u s e t h e c o m p u t e r on 

w h i c h t h e images a n d / o r v i d e o s were f o u n d was i n t h e l i v i n g 

room o f t h e r e s i d e n c e and a c c e s s i b l e by t h e t h r e e a d u l t s a l s o 

l i v i n g i n t h e r e s i d e n c e -- h i s m o t h e r , h i s g r a n d m o t h e r , and 

h i s g r a n d f a t h e r . 

S e c t i o n 1 2 - 1 5 - 6 5 ( e ) , A l a . Code 1975, r e q u i r e s t h a t an 

a d j u d i c a t i o n o f d e l i n q u e n c y be s u p p o r t e d by " p r o o f b e y o n d a 

r e a s o n a b l e d o u b t , b a s e d upon c o m p e t e n t , m a t e r i a l , and r e l e v a n t 

e v i d e n c e . " I n d e t e r m i n i n g w h e t h e r t h e r e i s s u f f i c i e n t 

e v i d e n c e t o s u s t a i n a c o n v i c t i o n o r a d e l i n q u e n c y 

a d j u d i c a t i o n , "'a r e v i e w i n g c o u r t must a c c e p t as t r u e a l l 
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e v i d e n c e i n t r o d u c e d by t h e S t a t e , a c c o r d t h e S t a t e a l l 

l e g i t i m a t e i n f e r e n c e s t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n 

a l i g h t most f a v o r a b l e t o t h e p r o s e c u t i o n . ' " B a l l e n g e r v.  

S t a t e , 720 So. 2d 1033, 1034 ( A l a . C r i m . App. 1998) ( q u o t i n g 

F a i r c l o t h v. S t a t e , 471 So. 2d 485, 488 ( A l a . C r i m . App. 

1 9 8 4 ) , a f f ' d , 471 So. 2d 493 ( A l a . 1 9 8 5 ) ) . "'The t e s t u s e d i n 

d e t e r m i n i n g t h e s u f f i c i e n c y o f e v i d e n c e t o s u s t a i n a 

c o n v i c t i o n i s w h e t h e r , v i e w i n g t h e e v i d e n c e i n t h e l i g h t most 

f a v o r a b l e t o t h e p r o s e c u t i o n , a r a t i o n a l f i n d e r o f f a c t c o u l d 

have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a r e a s o n a b l e d o u b t . ' " 

Nunn v. S t a t e , 697 So. 2d 4 97 , 4 98 ( A l a . C r i m . App. 1997 ) 

( q u o t i n g O'Neal v. S t a t e , 602 So. 2d 462, 464 ( A l a . C r i m . App. 

1 9 9 2 ) ) . 

S e c t i o n 1 3 A - 1 2 - 1 9 2 ( b ) , A l a . Code 1975, p r o v i d e s t h a t 

" [ a ] n y p e r s o n who k n o w i n g l y p o s s e s s e s any o b s c e n e m a t t e r t h a t 

c o n t a i n s a v i s u a l d e p i c t i o n o f a p e r s o n u n d e r t h e age o f 17 

y e a r s engaged i n any a c t o f s a d o - m a s o c h i s t i c a b u s e , s e x u a l 

i n t e r c o u r s e , s e x u a l e x c i t e m e n t , m a s t u r b a t i o n , g e n i t a l n u d i t y , 

o r o t h e r s e x u a l c o n d u c t s h a l l be g u i l t y o f a C l a s s C f e l o n y . " 
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I n Ward v. S t a t e , 994 So. 2d 293 ( A l a . C r i m . App. 2 0 0 7 ) , t h i s 

C o u r t e x p l a i n e d t h e c o n c e p t o f " p o s s e s s i o n " i n t e r m s o f c h i l d 

p o r n o g r a p h y , i n p e r t i n e n t p a r t , as f o l l o w s : 

" ' C h i l d p o r n o g r a p h y has gone h i g h t e c h n o l o g y , 
and t h e r e i s no s i g n o f t h e t r e n d a b a t i n g . ' Don't  
Cache Out Y o u r C a s e : P r o s e c u t i n g C h i l d P o r n o g r a p h y  
P o s s e s s i o n Laws B a s e d on Images L o c a t e d i n T e mporary  
I n t e r n e t F i l e s , 19 B e r k e l e y T e c h . L . J . a t 1228. 
Computer images o f c h i l d p o r n o g r a p h y f a l l w i t h i n t h e 
d e f i n i t i o n o f 'obscene m a t t e r , ' as t h a t t e r m i s u s e d 
i n § 13A-12-192, A l a . Code 1975. I n R u t l e d g e v. 
S t a t e , 745 So. 2d 912 ( A l a . C r i m . App. 1 9 9 9 ) , t h i s 
C o u r t h e l d t h a t '§ 13A-12-192, A l a . Code 1975, 
p r o h i b i t s t h e p o s s e s s i o n and d i s s e m i n a t i o n o f c h i l d 
p o r n o g r a p h y by any means, i n c l u d i n g v i s u a l 
d e p i c t i o n s o f c h i l d r e n engaged i n s e x u a l a c t s 
d i s p l a y e d on c o m p u t e r s , c o m p u t e r d i s k e t t e s , and t h e 
I n t e r n e t . ' ... 

" I n S t a t e v. M o b l e y , 129 Wash. App. 378, 118 
P.3d 413 ( 2 0 0 5 ) , t h e W a s h i n g t o n C o u r t o f A p p e a l s 
s t a t e d t h a t t h e i s s u e o f p o s s e s s i o n i n t h e c o n t e x t 
o f c o m p u t e r images c o n c e r n s w h e t h e r t h e d e f e n d a n t 
' r e a c h e d o u t f o r and e x e r c i s e d d o m i n i o n and c o n t r o l ' 
o v e r t h e i m a g e s . I t s t a t e d : 

"'When s y n t h e s i z e d w i t h W a s h i n g t o n ' s 
c o n s t r u c t i v e p o s s e s s i o n l a w , t h e c o r e 
q u e s t i o n seems t o be w h e t h e r t h e t o t a l i t y 
o f t h e c i r c u m s t a n c e s e s t a b l i s h e s t h a t a 
d e f e n d a n t r e a c h e d o u t f o r and e x e r c i s e d 
d o m i n i o n and c o n t r o l o v e r t h e images a t 
i s s u e . See i d . [ U n i t e d S t a t e s v. P e r e z , 
2 47 F.Supp.2d 459 (S.D.N.Y. 2 0 0 3 ) ] ; see  
a l s o [ U n i t e d S t a t e s v.] T u c k e r , 305 F. 3d 
[1193] 1204 [ ( 1 0 t h C i r . 2 0 0 2 ) ] ; [ S t a t e v.]  
C a l l a h a n , 77 Wash.2d [27] a t 29, 459 P.2d 
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400 [ ( 1 9 6 9 ) ] . T h i s a p p r o a c h r e c o g n i z e s and 
p r o m o t e s t h e p u r p o s e s b e h i n d W a s h i n g t o n ' s 
c h i l d p o r n o g r a p h y s t a t u t e , t o p r o t e c t 
c h i l d r e n by d i s c o u r a g i n g t h e i r s e x u a l 
e x p l o i t a t i o n f o r c o m m e r c i a l g a i n and 
p e r s o n a l s a t i s f a c t i o n . See RCW 9.68A.001. 
T h e r e f o r e , e v i d e n c e o f " r e a c h i n g o u t f o r " 
and " c o n t r o l l i n g " c h i l d p o r n o g r a p h i c images 
i s i n c r i m i n a t i n g , w h i l e i n a d v e r t e n t v i e w i n g 
q u e s t i o n s a r e l e f t t o t h e f a c t f i n d e r . ' 

"129 Wash. App. a t 385, 118 P.3d a t 416. I n U n i t e d  
S t a t e s v. Romm, 455 F.3d 990, 998 ( 9 t h C i r . 2 0 0 6 ) , 
t h e c o u r t s t a t e d : 

" ' H e r e , we h o l d Romm e x e r c i s e d d o m i n i o n and 
c o n t r o l o v e r t h e images i n h i s c a c h e by 
e n l a r g i n g them on h i s s c r e e n , and s a v i n g 
them t h e r e f o r f i v e m i n u t e s b e f o r e d e l e t i n g 
them. W h i l e t h e images were d i s p l a y e d on 
Romm's s c r e e n and s i m u l t a n e o u s l y s t o r e d i n 
h i s l a p t o p ' s h a r d d r i v e , he had t h e a b i l i t y 
t o c o p y , p r i n t , o r e m a i l t h e images t o 
o t h e r s . Thus, t h i s e v i d e n c e o f c o n t r o l was 
s u f f i c i e n t f o r t h e j u r y t o f i n d t h a t Romm 
p o s s e s s e d and r e c e i v e d t h e images i n h i s 
c a c h e . ' 

"Alabama's c h i l d - p o r n o g r a p h y s t a t u t e , § 
13A-12-192, A l a . Code 1975, does n o t d e f i n e 
' p o s s e s s ' b u t Alabama has l o n g r e c o g n i z e d t h a t 
p o s s e s s i o n may be e i t h e r a c t u a l o r c o n s t r u c t i v e . 

" ' " C o n s t r u c t i v e p o s s e s s i o n e x i s t s when 
t h e d e f e n d a n t e x e r c i s e s , o r has t h e power 
t o e x e r c i s e , d o m i n i o n and c o n t r o l o v e r t h e 
i t e m . " U n i t e d S t a t e s v. Laughman, 618 F.2d 
1067, 1077 ( 4 t h C i r . 1 9 8 0 ) ; U n i t e d S t a t e s  
v. P h i l l i p s , 496 F.2d 1395, 1397 ( 5 t h C i r . 
1 9 7 4 ) , c e r t . d e n i e d , 422 U.S. 1056, 95 
S.Ct. 2 680, 45 L.Ed.2d 70 9 (1 9 7 5 ) . 
" C o n s t r u c t i v e p o s s e s s i o n may be d e t e r m i n e d 
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by w e i g h i n g t h o s e f a c t s w h i c h t e n d t o 
s u p p o r t t h e d e f e n d a n t ' s n e c e s s a r y c o n t r o l 
o v e r t h e s u b s t a n c e a g a i n s t t h o s e f a c t s 
w h i c h d e m o n s t r a t e a l a c k o f d o m i n i o n and 
c o n t r o l . " R o b e r t s [ v. S t a t e ] , 349 So. 2d 
[89,] 91 [ ( A l a . C r i m . App. 1 9 7 7 ) ] . ' 

"German v. S t a t e , 42 9 So. 2d 1138, 1140 ( A l a . C r . 
App. 1 9 8 2 ) . The German C o u r t f u r t h e r s t a t e d : 

"'"The p o s s e s s i o n v i t a l t o t h e 
c o n v i c t i o n s u n d e r r e v i e w may, i n f a m i l i a r 
l a n g u a g e , be e i t h e r a c t u a l o r c o n s t r u c t i v e . 
I t t h u s i s u n n e c e s s a r y t o show t h a t t h e 
a c c u s e d had t h e d r u g on h i s p e r s o n o r 
w i t h i n h i s i m m e d i a t e r e a c h ; i t i s enough 
t h a t he 'was k n o w i n g l y i n a p o s i t i o n o r had 
t h e r i g h t t o e x e r c i s e d o m i n i o n and c o n t r o l 
o v e r ' i t , e i t h e r d i r e c t l y o r t h r o u g h 
o t h e r s . P o s s e s s i o n i n t h a t s e n s e s u f f i c e s 
t h o u g h i t i s j o i n t l y s h a r e d , and i t may be 
e s t a b l i s h e d by c i r c u m s t a n t i a l as w e l l as 
d i r e c t e v i d e n c e . 

"'"We a r e aware o f c r i t i c i s m s -- on 
g r o u n d s o f i m p r e c i s i o n -- o f t h e 
c o n s t r u c t i v e - p o s s e s s i o n d o c t r i n e , t h u s 
f o r m u l a t e d , as a measure o f t h e l e g a l 
s u f f i c i e n c y o f e v i d e n c e t o d e m o n s t r a t e 
d r u g - p o s s e s s i o n . We t h i n k , h owever, t h a t 
t h i s a d j u d i c a t i v e s t a n d a r d becomes 
a c c e p t a b l e when i t i s r e a l i z e d t h a t t h e 
c r i t i c a l i n q u i r y f o r j u d g e s i s w h e t h e r t h e 
f a c t f i n d e r can r e a s o n a b l y c o n c l u d e f r o m t h e 
p r o o f t h a t t h e a c c u s e d l i k e l y had some 
a p p r e c i a b l e a b i l i t y t o g u i d e t h e d e s t i n y o f 
t h e d r u g . Even were we f r e e t o do 
o t h e r w i s e , we w o u l d a d h e r e t o t h a t c o n c e p t 
i n p r e f e r e n c e t o a r t i f i c i a l r u l e s 
r e s t r i c t i n g e v i d e n c e - s u f f i c i e n c y -- r u l e s 
t h a t w o u l d i n e v i t a b l y i n v a d e t h e 
t r a d i t i o n a l p r o v i n c e o f t h e j u r y t o a s s e s s 
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t h e s i g n i f i c a n c e o f c i r c u m s t a n t i a l 
e v i d e n c e , and t o d e t e r m i n e w h e t h e r i t 
e l i m i n a t e s a l l r e a s o n a b l e d o u b t as t o 
w h e t h e r t h e a c c u s e d had t h a t power."' 

"429 So. 2d a t 1141-42, q u o t i n g U n i t e d S t a t e s v. 
S t a t e n , 581 F.2d 878, 882-885 (U.S. App. D.C. 1 9 7 8 ) . 

" A f t e r c o n s i d e r i n g A l a b a ma's d e f i n i t i o n o f 
p o s s e s s i o n i n r e l a t i o n t o co m p u t e r i m a g e s , we 
b e l i e v e t h a t t h e q u e s t i o n becomes: D i d t h e 
d e f e n d a n t s p e c i f i c a l l y s e e k o u t t h e p r o h i b i t e d 
images and d i d he have t h e a b i l i t y t o e x e r c i s e 
d o m i n i o n and c o n t r o l o v e r t h o s e i m a g e s ? 

"Here, t h e r e c o r d shows t h a t t h e c h i l d 
p o r n o g r a p h y was s a v e d as t e m p o r a r y I n t e r n e t f i l e s on 
T r o y U n i v e r s i t y ' s c o m p u t e r . B e c a u s e Ward p l e a d e d 
g u i l t y , we do n o t know w h e t h e r Ward was aware t h a t 
t h e Web pages were a u t o m a t i c a l l y s a v e d . However, a 
f o r e n s i c e x a m i n a t i o n o f t h e c o m p u t e r showed t h a t 
Ward ' r e a c h e d o u t ' f o r 288 images o f c h i l d 
p o r n o g r a p h y . Though t h e f a c t u a l b a s i s i s s i l e n t as 
t o w h e t h e r Ward c o p i e d , p r i n t e d , e - m a i l e d , o r s e n t 
t h e images t o h i s home c o m p u t e r , and t h e r e i s no 
o t h e r i n d i c a t i o n i n t h e r e c o r d t h a t he d i d s o , Ward 
had t h e a b i l i t y t o do so when he was v i e w i n g t h e 
d o w n l o a d e d Web p a g e s . A l s o , we n o t e t h a t Ward's 
home co m p u t e r was s e i z e d and f o u n d t o c o n t a i n c h i l d 
p o r n o g r a p h y . A p p l y i n g t h e b r o a d d e f i n i t i o n o f 
c o n s t r u c t i v e p o s s e s s i o n r e c o g n i z e d i n A l a b a m a , we 
f i n d t h a t t h e e v i d e n c e was s u f f i c i e n t t o show t h a t 
Ward e x e r c i s e d d o m i n i o n and c o n t r o l o v e r t h e c h i l d 
p o r n o g r a p h y and t h u s was i n p o s s e s s i o n o f c h i l d 
p o r n o g r a p h y . " 

994 So. 2d a t 296-302. 

H e r e , a l t h o u g h t h e c o m p u t e r on w h i c h t h e images a n d / o r 

v i d e o s were f o u n d was a c c e s s i b l e by p e o p l e o t h e r t h a n C.B.D., 
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C.B.D. a l s o had a c c e s s t o t h e c o m p u t e r , and he a d m i t t e d t o 

S g t . R a f f e r t y t h a t he o f t e n v i e w e d and d o w n l o a d e d p o r n o g r a p h y , 

i n c l u d i n g c h i l d p o r n o g r a p h y , on t h a t c o m p u t e r . I n a d d i t i o n , 

C.B.D. a d m i t t e d t o S g t . R a f f e r t y t h a t he o f t e n e - m a i l e d s u c h 

p o r n o g r a p h y t o h i s c e l l u l a r t e l e p h o n e . T h e r e f o r e , i t i s c l e a r 

t h a t C.B.D. " r e a c h e d o u t " f o r t h e c h i l d p o r n o g r a p h y f o u n d on 

t h e c o m p u t e r and e x e r c i s e d d o m i n i o n and c o n t r o l o v e r i t . T h i s 

e v i d e n c e was s u f f i c i e n t t o w a r r a n t t h e j u v e n i l e c o u r t ' s 

f i n d i n g t h a t C.B.D. was d e l i n q u e n t . 

I I I . 

F i n a l l y , C.B.D. c o n t e n d s t h a t t h e j u v e n i l e c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n t o d i s m i s s a l l b u t one o f t h e d e l i n q u e n c y 

p e t i t i o n s on t h e g r o u n d o f d o u b l e j e o p a r d y . ( I s s u e V I I i n 

C.B.D.'s b r i e f . ) S p e c i f i c a l l y , he a r g u e s t h a t h i s m u l t i p l e 

a d j u d i c a t i o n s o f d e l i n q u e n c y f o r p o s s e s s i o n o f o b s c e n e m a t t e r 

v i o l a t e d p r i n c i p l e s o f d o u b l e j e o p a r d y u n d e r t h i s C o u r t ' s 

o p i n i o n i n G i r a r d v. S t a t e , 883 So. 2d 714 ( A l a . C r i m . App. 

2 0 0 2 ) , a f f ' d , 883 So. 2d 717 ( A l a . 2 0 0 3 ) . 

I n G i r a r d , t h e d e f e n d a n t was c h a r g e d w i t h 26 c o u n t s o f 

p o s s e s s i o n o f o b s c e n e m a t t e r u n d e r § 1 3 A - 1 2 - 1 9 2 ( b ) , A l a . Code 

1975, and was c o n v i c t e d o f 10 o f t h o s e c o u n t s . The b a s i s o f 
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t h e c h a r g e s and c o n v i c t i o n s were numerous images and v i d e o s o f 

c h i l d p o r n o g r a p h y f o u n d on t h e d e f e n d a n t ' s c o m p u t e r . I n 

h o l d i n g t h a t t h e d e f e n d a n t c o u l d be c o n v i c t e d o n l y o f one 

c o u n t o f p o s s e s s i o n o f o b s c e n e m a t t e r u n d e r § 1 3 A - 1 2 - 1 9 2 ( b ) , 

t h i s C o u r t e x p l a i n e d , i n r e l e v a n t p a r t : 

" T h i s i s n o t a c a s e where t h e same a c t o r 
t r a n s a c t i o n c o n s t i t u t e s a v i o l a t i o n o f two d i s t i n c t 
s t a t u t o r y p r o v i s i o n s . See B l o c k b u r g e r v. U n i t e d  
S t a t e s , 284 U.S. 299, 52 S.Ct. 180, 7 6 L.Ed. 306 
( 1 9 3 2 ) . R a t h e r , t h i s i s a c a s e where G i r a r d ' s 
c o n d u c t has y i e l d e d an i n d i c t m e n t i n w h i c h t h e 
p o s s e s s i o n o f e a c h f i l e o f o b s c e n e m a t e r i a l has been 
c h a r g e d as a s e p a r a t e c r i m e u n d e r t h e same s t a t u t e . 
The p e r t i n e n t i n q u i r y i n d e c i d i n g w h e t h e r t h i s i s 
a c c e p t a b l e i n t h e f a c e o f c o n s t i t u t i o n a l g u a r a n t e e s 
a g a i n s t d o u b l e j e o p a r d y t h e n becomes d e f i n i n g t h e 
c o r r e c t u n i t o f p r o s e c u t i o n . B e l l v. U n i t e d S t a t e s , 
349 U.S. 81, 75 S.Ct. 620, 99 L.Ed. 905 ( 1 9 5 5 ) . 

"'"A s i n g l e c r i m e c a n n o t be d i v i d e d 
i n t o two o r more o f f e n s e s and t h e r e b y 
s u b j e c t t h e p e r p e t r a t o r t o m u l t i p l e 
c o n v i c t i o n s f o r t h e same o f f e n s e . C o n s t . 
o f 1901, A r t . I , § 9; U.S. C o n s t . Amend. 
V." Ex p a r t e D a r b y , 516 So. 2d 78 6, 787 
( A l a . 1 9 8 7 ) . Such q u e s t i o n o f d o u b l e 
j e o p a r d y i s d e t e r m i n e d by t h e f o l l o w i n g 
p r i n c i p l e s : 

" ' " I t has been a p t l y n o t e d 
t h a t ' the B l o c k b u r g e r [ v. U n i t e d  
S t a t e s , 284 U.S. 299 ( 1 9 3 2 ) , ] 
t e s t i s i n s u f f i c i e n t where ... 
t h e c o n c e r n i s n o t m u l t i p l e 
c h a r g e s u n d e r s e p a r a t e s t a t u t e s , 
b u t r a t h e r s u c c e s s i v e 
p r o s e c u t i o n s f o r c o n d u c t t h a t may 

42 



CR-10-0640 

c o n s t i t u t e t h e same a c t o r 
t r a n s a c t i o n . ' R a s h a d v. B u r t , 
108 F.3d 677 ( 6 t h C i r . 1 9 9 7 ) . 
T h i s i s b e c a u s e when 'a d e f e n d a n t 
i s c o n v i c t e d f o r v i o l a t i n g one 
s t a t u t e m u l t i p l e t i m e s , t h e same 
e v i d e n c e t e s t w i l l n e v e r be 
s a t i s f i e d . ' S t a t e v. A d e l , 136 
Wash.2d 629, 965 P.2d 1072 
( 1 9 9 8 ) . The ' a p p r o p r i a t e 
i n q u i r y ' i n s u c h a c a s e 'asks 
what " u n i t o f p r o s e c u t i o n " was 
i n t e n d e d by t h e L e g i s l a t u r e as 
t h e p u n i s h a b l e a c t . ... The 
i n q u i r y r e q u i r e s us t o l o o k t o 
t h e l a n g u a g e and p u r p o s e o f t h e 
s t a t u t e s , t o see w h e t h e r t h e y 
s p e a k d i r e c t l y t o t h e i s s u e o f 
t h e a p p r o p r i a t e u n i t o f 
p r o s e c u t i o n , and i f t h e y do n o t , 
t o a s c e r t a i n t h a t u n i t , k e e p i n g 
i n m i n d t h a t any a m b i g u i t y t h a t 
a r i s e s i n t h e p r o c e s s must be 
r e s o l v e d , u n d e r t h e r u l e o f 
l e n i t y , i n t h e d e f e n d a n t ' s 
f a v o r . ' Commonwealth v. Rabb, 
431 Mass. 123, 725 N.E.2d 1036 
(2000) ( c o n c l u d i n g t h a t a l l e g e d l y 
m u l t i p l e d r u g p o s s e s s i o n s j u s t i f y 
m u l t i p l e c h a r g e s i f t h e 
p o s s e s s i o n s a r e s u f f i c i e n t l y 
d i f f e r e n t i a t e d by t i m e , p l a c e o r 
i n t e n d e d p u r p o s e , t h e c a s e h e r e 
r e g a r d i n g d e f e n d a n t ' s p o s s e s s i o n 
o f d r u g s a t h i s r e s i d e n c e f o r 
i m m e d i a t e s a l e and h i s p o s s e s s i o n 
o f d r u g s a t m o t e l f o r f u t u r e 
s a l e s ) . " 

"'4 Wayne R. L a F a v e e t a l . , C r i m i n a l  
P r o c e d u r e § 1 7 . 4 ( b ) , 2001 P o c k e t P a r t n.66 
(2d ed. 1 9 9 9 ) . See a l s o P r o j e c t , 
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" T w e n t y - N i n t h A n n u a l R e v i e w o f C r i m i n a l 
P r o c e d u r e , " 88 Geo. L . J . 879, 1293 (2000) 
("when t h e g o vernment s e e k s t o p r o v e t h a t 
a s i n g l e a c t o r o c c u r r e n c e r e s u l t s i n 
m u l t i p l e v i o l a t i o n s o f t h e same s t a t u t e , 
t h e r u l e o f l e n i t y r e q u i r e s o n l y one 
p u n i s h m e n t u n l e s s l e g i s l a t i v e i n t e n t t o 
impose m u l t i p l e p u n i s h m e n t s i s shown").' 

"Townsend v. S t a t e , 823 So. 2d 717, 722 ( A l a . C r i m . 
App. 2001) ( f o o t n o t e o m i t t e d ) . 

"The a c t r e n d e r e d i l l e g a l by t h e s t a t u t e -- t h e 
p o s s e s s i o n o f any o b s c e n e m a t t e r , e v e n i f t h e 
p o s s e s s i o n i s o f m u l t i p l e p i e c e s o f o b s c e n e m a t t e r 
-- i s s i m u l t a n e o u s and i n s e p a r a b l e , more l i k e t h e 
s i m u l t a n e o u s , s i n g l e a c t o f t r a n s p o r t a t i o n o r 
i m p o r t a t i o n o f m u l t i p l e p i e c e s o f o b s c e n e m a t t e r , 
see U n i t e d S t a t e s v. Meyer, 602 F.Supp. 1480 
( S . D . C a l . 1 9 8 5 ) , t h a n t h e s e p a r a t e t r a n s a c t i o n s 
i n v o l v e d i n t h e d i s t r i b u t i o n o f m u l t i p l e p i e c e s o f 
o b s c e n e m a t t e r , see K i n g v. S t a t e , 674 So. 2d 1381 
( A l a . C r i m . App. 1 9 9 5 ) . Thus t h e u n i t o f 
p r o s e c u t i o n i s t h e s i m u l t a n e o u s p o s s e s s i o n o f a 
c o l l e c t i o n o f o b s c e n e m a t e r i a l ; i n t h i s c a s e , t h e r e 
was b u t one p o s s e s s i o n . " 

883 So. 2d a t 715-17 ( f o o t n o t e o m i t t e d ) . 

However, i n 2006, t h e Alabama L e g i s l a t u r e amended § 13A-

12-190, A l a . Code 1975, by, among o t h e r t h i n g s , a d d i n g 

s u b s e c t i o n ( 1 6 ) , w h i c h p r o v i d e s t h a t " [ t ] h e d e p i c t i o n o f an 

i n d i v i d u a l l e s s t h a n 17 y e a r s o f age t h a t v i o l a t e s t h i s 

d i v i s i o n [ w h i c h i n c l u d e s § 13A-12-192] s h a l l c o n s t i t u t e a 

s e p a r a t e o f f e n s e f o r e a c h s i n g l e v i s u a l d e p i c t i o n . " Thus, t h e 
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l e g i s l a t u r e has now, u n l i k e when t h i s C o u r t d e c i d e d G i r a r d i n 

2002, c l e a r l y s p o k e n t o t h e i s s u e o f t h e p r o p e r u n i t o f 

p r o s e c u t i o n , and d e t e r m i n e d t h a t e a c h i n d i v i d u a l d e p i c t i o n , 

i . e . , e a c h image a n d / o r e a c h v i d e o , c o n s t i t u t e s a s e p a r a t e 

o f f e n s e o f p o s s e s s i o n o f o b s c e n e m a t t e r . T h i s amendment has 

s u p e r s e d e d t h i s C o u r t ' s h o l d i n g i n G i r a r d r e g a r d i n g t h e p r o p e r 

u n i t o f p r o s e c u t i o n u n d e r § 13A-12-192. T h e r e f o r e , p u r s u a n t 

t o § 1 3 A - 1 2 - 1 9 0 ( 1 6 ) , A l a . Code 1975, C.B.D. was p r o p e r l y 

a d j u d i c a t e d d e l i n q u e n t on 11 c o u n t s o f p o s s e s s i o n o f o b s c e n e 

m a t t e r . 

B a s e d on t h e f o r e g o i n g , t h e j u dgment o f t h e j u v e n i l e 

c o u r t i s a f f i r m e d . 

AFFIRMED. 

W e l c h , P . J . , and Windom, B u r k e , and J o i n e r , J J . , c o n c u r . 
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