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PARKER, Justice.

Christopher Anthony Floyd petitioned this Court for a

writ of certiorari to review the decision of the Court of
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Criminal Appeals affirming Floyd's capital-murder conviction

and his subsequent sentence of death.  See Floyd v. State,

[Ms. CR-05-0935, August 29, 2008] ___ So. 3d ___ (Ala. Crim.

App. 2007) (opinion on return to remand).  We granted

certiorari review to consider whether the Court of Criminal

Appeals, following its plain-error review, failed to recognize

as prejudicial any plain error it found in the proceeding in

the trial court.  Specifically, we granted certiorari review

to consider 1) whether the State used its peremptory

challenges in a discriminatory manner in violation of Batson

v. Kentucky, 476 U.S. 79 (1986), 2) whether the trial court

properly excluded certain of Floyd's statements to police as

inadmissible hearsay, and 3) whether the trial court properly

denied Floyd's motion for a new trial based on allegedly newly

discovered evidence.  We reverse the Court of Criminal

Appeals' decision based on the Batson issue and remand the

matter for proceedings consistent with this opinion.

Facts and Procedural History

In its opinion on original submission, the Court of

Criminal Appeals summarized the relevant procedural history as

follows:
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"The appellant, Christopher Anthony Floyd, was
convicted of capital murder for intentionally
murdering Waylon Crawford during the course of a
robbery. See § 13A–5–40(a)(4), Ala. Code 1975. The
jury recommended by a vote of 11 to 1 that Floyd be
sentenced to death. The trial court accepted the
jury's recommendation and sentenced Floyd to death.
This appeal followed."

Floyd, ___ So. 3d at ___.1

One of the issues raised by Floyd on appeal in the Court

of Criminal Appeals was that his due-process rights were

violated when the prosecution used its peremptory challenges

to remove African-American and female jurors from the jury

venire, thus violating Batson and J.E.B. v. Alabama, 511 U.S.

127 (1994).  Floyd had failed to make a Batson objection, so

the Court of Criminal Appeals applied the plain-error standard

in its review of this issue.  After such review, the Court of

Criminal Appeals held, in its opinion on original submission,

that the record supplied an inference of race- and gender-

based discrimination on the part of the State.  Floyd, ___ So.

3d at ___.  Accordingly, the Court of Criminal Appeals stated:

A full factual summary is set forth in the Court of1

Criminal Appeals' opinion on return to remand concerning the
murder and the circumstances leading up to and surrounding the
murder.  Because those facts are not crucial to our analysis
of the issue before us, we have omitted them from this
opinion.
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"Based on the foregoing, we remand this case to
the circuit court with directions that that court
hold a Batson and J.E.B. hearing. See Lewis v.
State, 24 So. 3d 480 (Ala. Crim. App. 2006). If the
prosecution cannot provide race-neutral reasons for
its use of peremptory challenges against
African–American jurors and gender-neutral reasons
for its use of peremptory challenges against female
jurors, then  Floyd shall be entitled to a new
trial. ...

"The circuit court shall take all necessary
action to see that the circuit clerk makes due
return to this Court at the earliest possible time
and within 90 days of the release of this opinion.
The return to remand shall include a transcript of
the remand proceedings conducted by the circuit
court and the circuit court's specific findings of
fact."

___ So. 3d at ___.

On remand, the trial court conducted a Batson and J.E.B.

hearing and entered an order, stating, in pertinent part:

"The Court directed the district attorney's
office to state on the record its reasons for
striking 10 of 11 African-Americans. Those reasons
are as follows:

"....

"Juror number 58: [I.C.], black female, the
State could not remember why she was struck. She was
the State's sixteenth strike.

"....

"The Court also directed that the State go
forward and give its reasons for striking females in
addition to those black females listed above. ...
The State could not remember why it struck juror
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number 5: [T.A.M.]. The jury was comprised of six
males and six females. This Court finds that the
State has presented race- and gender-neutral reasons
for its strikes with the exception of juror [I.C.],
a black female, and juror [T.A.M.], a white female.
However, not remembering is not tantamount to
discrimination. It appears inconsistent that the
State would give a reason for its strikes of other
African-Americans and females and yet strike these
two individuals based on race or gender.

"This Court notes that heretofore a Defendant
must make a Batson motion for this Court to address
the issue. If the issue had been raised at the
proper time, the Court would have made the State
give its reasons for its strikes. This Court has
repeatedly made the State give its reasons for its
strikes of African-Americans even where there was a
lack of a prima facie showing of discrimination.
This way all parties know the Court will not
tolerate discriminatory strikes. The State has been
aware of this practice for years. It is unlikely
that the State would make a [peremptory] strike on
the basis of illegal race or gender grounds.
However, in this case there was never a motion made. 

"Based on the foregoing it is the judgment of
this Court that the State gave race- and gender-
neutral reasons for its strikes."

On return to remand, the Court of Criminal Appeals

affirmed Floyd's conviction and sentence, upholding the trial

court's determination of the Batson issue, as follows:

"The court ... concluded that the State had been
unable to articulate race- or gender-neutral reasons
for striking jurors no. 5 and 58, but that failing
to remember its reasons for a strike was not
tantamount to discrimination; the court further
found that it would be inconsistent for the
prosecution to have removed those two jurors for
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improper reasons, particularly in light of the fact
that the prosecution was aware that the trial court,
as a matter of routine, required the State to
articulate its reasons for strikes had the defense
merely made a timely Batson motion. Although we
express no opinion as to the trial court's rationale
for finding that the State had articulated race- and
gender-neutral reasons for striking jurors no. 5 and
58, we note that our review of the supplemental
record indicates that the prosecution did articulate
the following reasons for these two strikes. The
prosecutor stated that he struck juror no. 5 because
of her age and because his initial impression of her
was that she would not make a favorable juror for
the State. In light of the prosecutor's detailed
explanation at the Batson hearing on remand as to
his method of striking jurors -- that he first
gathers information regarding their previous jury
service, and any legal transgressions, and solicits
recommendations from law enforcement, that he then
makes a notation on his jury strike list as to his
initial impression of the juror at voir dire, and
that he makes modifications of that initial
impression based on the prospective juror's
responses, conduct, demeanor, etc., during voir dire
before deciding how to exercise his strikes -- we
find no indication in the record that juror no. 5
was struck for an improper reason or that the strike
resulted in disparate treatment.

"Similarly, with regard to prospective juror no.
58, the prosecution stated that she was struck
because she did not respond to any questions during
voir dire. We note that the prosecution articulated
nonresponsiveness as a ground for striking jurors
no. 19, 23, and 35. The defense argued that jurors
no. 8 (Caucasian female) and 21 (Caucasian male)
served on the jury despite failing to respond to any
questions during voir dire. The prosecution noted
that juror no. 8 had served on a jury in 1996 that
voted to convict the accused in a criminal case. In
light of the fact that a number of convictions from
Houston County have been reversed as a result of
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Batson violations, and in light of the fact that
this Court remanded this case for the trial court to
conduct a Batson and J.E.B. hearing, the trial court
was certainly aware of the potential for abuse.
After careful review of the facts and circumstances
in this case and relevant legal authority, and with
appropriate consideration for the heightened
scrutiny in a case such as this where the defendant
has been sentenced to death, the strike of juror no.
58 simply did not evidence disparate treatment based
on the record before this Court. Based on the
foregoing, we conclude that the trial court's ruling
was not clearly erroneous. Accordingly, no basis for
reversal exists as to this claim."

Floyd, ___ So. 3d at ___ (footnote omitted).

Floyd filed a petition for a writ of certiorari with this

Court, which we granted, seeking review of the Court of

Criminal Appeals' decision.

Discussion

Floyd argues that the State's "failure to provide valid

race-neutral reasons for the strikes of jurors 5 [and] 58

establish that the State illegally removed prospective jurors

based on race and gender."  Floyd's brief, at p. 9.  This

issue was not raised in the trial court; it was brought to the

Court of Criminal Appeals' attention on direct appeal and was

thus subject to a plain-error review.

"'"'For plain error to exist in the
Batson context, the record must raise an
inference that the state [or the defendant]
engaged in "purposeful discrimination" in
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the exercise of its peremptory challenges.
See Ex parte Watkins, 509 So. 2d 1074
(Ala.), cert. denied, 484 U.S. 918, 108 S.
Ct. 269, 98 L. Ed. 2d 226 (1987).'"'

"Smith v. State, 756 So. 2d 892, 915 (Ala. Crim.
App. 1998), aff'd, 756 So. 2d 957 (Ala. 2000)
(quoting Rieber v. State, 663 So. 2d 985, 991 (Ala.
Crim. App. 1994), quoting in turn other cases)."

Ex parte Walker, 972 So. 2d 737, 742 (Ala. 2007).  In

Hernandez v. New York, 500 U.S. 352, 358-59 (1991), the

Supreme Court of the United States set forth the process for

evaluating Batson claims:

"In Batson, we outlined a three-step process for
evaluating claims that a prosecutor has used
peremptory challenges in a manner violating the
Equal Protection Clause. 476 U.S., at 96-98. The
analysis set forth in Batson permits prompt rulings
on objections to peremptory challenges without
substantial disruption of the jury selection
process. First, the defendant must make a prima
facie showing that the prosecutor has exercised
peremptory challenges on the basis of race. Id., at
96-97. Second, if the requisite showing has been
made, the burden shifts to the prosecutor to
articulate a race-neutral explanation for striking
the jurors in question. Id., at 97-98. Finally, the
trial court must determine whether the defendant has
carried his burden of proving purposeful
discrimination. Id., at 98."

In Ex parte Branch, 526 So. 2d 609, 622-24 (Ala. 1987), this

Court set forth our interpretation of the Batson three-step

process set forth above:
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"The burden of persuasion is initially on the
party alleging discriminatory use of peremptory
challenges to establish a prima facie case of
discrimination. In determining whether there is a
prima facie case, the court is to consider 'all
relevant circumstances' which could lead to an
inference of discrimination. See Batson, 476 U.S. at
93, 106 S. Ct. at 1721, citing Washington v. Davis,
426 U.S. 229, 239-42, 96 S. Ct. 2040, 2047-48, 48 L.
Ed. 2d 597 (1976). ...

"....

"After a prima facie case is established, there
is a presumption that the peremptory challenges were
used to discriminate against black jurors. Batson,
476 U.S. at 97, 106 S. Ct. at 1723. The state then
has the burden of articulating a clear, specific,
and legitimate reason for the challenge which
relates to the particular case to be tried, and
which is nondiscriminatory. Batson, 476 U.S. at 97,
106 S. Ct. at 1723. However, this showing need not
rise to the level of a challenge for cause. [Ex
parte] Jackson, [516 So. 2d 768 (Ala. 1986)]; [State
v.] Neil, 457 So. 2d [481,] 487 [(Fla. 1984)];
[People v.] Wheeler, 22 Cal. 3d [258,] 281-82, 583
P. 2d [748,] 765, 148 Cal. Rptr. [890,] 906
[(1978)].

"In addition to a clear, specific, and plausible
nondiscriminatory explanation of a specific
characteristic that affected the decision to
challenge, the following are illustrative of the
types of evidence that can be used to overcome the
presumption of discrimination and show neutrality:

"1. The state challenged non-black jurors with
the same or similar characteristics as the black
jurors who were struck.

"2. There is no evidence of a pattern of strikes
used to challenge black jurors; e.g., having a total
of 6 peremptory challenges, the state used 2 to
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strike black jurors and 4 to strike white jurors,
and there were blacks remaining on the venire.

"Batson makes it clear, however, that '[t]he
State cannot meet this burden on mere general
assertions that its officials did not discriminate
or that they properly performed their official
duties. Rather, the State must demonstrate that
"permissible racially neutral selection criteria and
procedures have produced the monochromatic result."'
Batson, 476 U.S. at 94, 106 S. Ct. at 1721, citing
Alexander v. Louisiana, 405 U.S. 625, 632, 92 S. Ct.
1221, 1226, 31 L. Ed. 2d 536 (1972). Furthermore,
intuitive judgment or suspicion by the prosecutor is
insufficient to rebut the presumption of
discrimination. Batson, 476 U.S. at 97, 106 S. Ct.
at 1723. Finally, a prosecutor cannot overcome the
presumption 'merely by denying any discriminatory
motive or "affirming his good faith in individual
selections."' Batson, 476 U.S. at 98, 106 S. Ct. at
1723, citing Alexander, 405 U.S. at 632, 92 S. Ct.
at 1226.

"Once the prosecutor has articulated a
nondiscriminatory reason for challenging the black
jurors, the other side can offer evidence showing
that the reasons or explanations are merely a sham
or pretext. Wheeler, 22 Cal. 3d at 282, 583 P.2d at
763-64, 148 Cal. Rptr. at 906. Other than reasons
that are obviously contrived, the following are
illustrative of the types of evidence that can be
used to show sham or pretext:

"1. The reasons given are not related to the
facts of the case.

"2. There was a lack of questioning to the
challenged juror, or a lack of meaningful questions.

"3. Disparate treatment -- persons with the same
or similar characteristics as the challenged juror
were not struck. Slappy [v. State], 503 So. 2d
[350,] 354 [(Fla. Dist. Ct. App. 1987)]; [People v.]
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Turner, 42 Cal. 3d [711,] 725, 726 P.2d [102,] 110,
230 Cal. Rptr. [656,] 664 [(1986)]; Wheeler, 22 Cal.
3d at 282, 583 P.2d at 760, 148 Cal. Rptr. at 906.

"4. Disparate examination of members of the
venire; e.g., a question designed to provoke a
certain response that is likely to disqualify the
juror was asked to black jurors, but not to white
jurors. Slappy, 503 So. 2d at 355.

"5. The prosecutor, having 6 peremptory
challenges, used 2 to remove the only 2 blacks
remaining on the venire. Cf. Slappy, 503 So. 2d at
354; Turner, 42 Cal. 3d at 715, 726 P.2d at 103, 230
Cal. Rptr. at 657.

"6. '[A]n explanation based on a group bias
where the group trait is not shown to apply to the
challenged juror specifically.' Slappy, 503 So. 2d
at 355. For instance, an assumption that teachers as
a class are too liberal, without any specific
questions having been directed to the panel or the
individual juror showing the potentially liberal
nature of the challenged juror."

(Footnote omitted.)

In the present case, the Court of Criminal Appeals held

that the record supplied an inference of racial- and gender-

based discrimination on the part of the State.  See Branch,

526 So. 2d at 622 (stating that the first step in the three-

step Batson process is to establish a prima facie case that

the State used its peremptory strikes in a discriminatory

manner).  Therefore, under Batson, the burden then shifted to

the prosecutor to articulate race- and gender-neutral reasons
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for striking the African-American and/or female jurors it

struck.  Because Floyd's trial counsel did not raise a Batson

challenge in the trial court, it was necessary for the Court

of Criminal Appeals to remand the matter for a Batson hearing

concerning steps two and three of the Batson process to allow

the State to present its reasons for striking each African-

American and/or female juror it struck and to allow Floyd to

argue that the State's offered reasons were merely sham or

pretext.

We hold that the trial court failed to comply with the

Court of Criminal Appeals' remand order.  Specifically, the

trial court did not enter specific findings concerning the

reasons the State offered as to why it struck the African-

American and/or female jurors it struck.  We also note that

the Court of Criminal Appeals improperly performed the trial

court's role by finding that the State's reasons for striking

jurors no. 5 and no. 58, which the Court of Criminal Appeals

located in the record but which were unaddressed by the trial

court, were nondiscriminatory.  It is the trial court's

function, as recognized by the ore tenus standard of review,

based on its observation of the voir dire process, to

determine whether the State offered nondiscriminatory reasons
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for using its peremptory strikes to remove minorities from the

jury venire and to "determine whether the defendant has

carried his burden of proving purposeful discrimination." 

Hernandez, 500 U.S. at 359; see also Whatley v. State, [Ms.

CR-08-0696, December 16, 2010] ___ So. 3d ___, ___ (Ala. Crim.

App. 2010) (opinion on return to remand)("'After the

government articulates such reasons, the [trial] court must

evaluate the credibility of the stated justifications based on

the evidence placed before it.'" (quoting United States v.

Houston, 456 F. 3d 1328, 335 (11th Cir. 2006))).  Therefore,

it is necessary to reverse the Court of Criminal Appeals'

judgment concerning the Batson issue.

Conclusion

Based on the foregoing, based on the Batson issue we

reverse the Court of Criminal Appeals' judgment.  Further, we

remand the case to that court and instruct the Court of

Criminal Appeals, in turn, to remand the case with directions

to the trial court to make necessary findings of fact and

conclusions of law on the following issues: whether the

State's offered reasons for striking the African-American

jurors it struck were race neutral; whether the State's

offered reasons for striking the female jurors it struck were
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gender neutral; and "whether the defendant has carried his

burden of proving purposeful discrimination."  Hernandez, 500

U.S. at 359; see also the Court of Criminal Appeals' opinion

on original submission.2

REVERSED AND REMANDED WITH DIRECTIONS.

Woodall, Stuart, and Main, JJ., concur.

Malone, C.J., and Bolin and Murdock, JJ., concur in the

result.

Shaw and Wise, JJ., recuse themselves.*

As noted earlier, we granted certiorari review on other2

issues as well.  However, based upon our reversal of the Court
of Criminal Appeals' decision on this issue, we pretermit
discussion of those other issues.

Justice Shaw and Justice Wise were members of the Court*

of Criminal Appeals when that court considered this case.
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MURDOCK, Justice (concurring in the result).

A.

The greatest concern I have arising from my review of

this case is the notion that, as a general rule, Batson3

inquires may be initiated on appeal for the first time under

a "plain error" standard.  A sound case can be made that the

three-step evidentiary inquiry prescribed by Batson as a tool

for ferreting out purposeful discrimination was intended only

for use in "real time" during the trial in which the alleged

discrimination occurs and that the right to initiate a Batson

inquiry is waived if not exercised contemporaneously with the

selection of the jury and cannot be revived based on a plain-

error review in an appeal after the trial is concluded.

I have found no federal cases that hold to the contrary

or that even stand as contrary physical precedent.  That is,

I have found no federal cases in which the court has used a

"plain error" review to initiate a Batson inquiry on appeal

See Batson v. Kentucky, 476 U.S. 79 (1986). The Supreme3

Court's decision in Batson dealt with discrimination based on
race; its decision in J.E.B. v. Alabama, 511 U.S. 127 (1994),
dealt with discrimination based on gender.  For simplicity,
except where the context indicates otherwise, I use such terms
as "Batson analysis," "Batson hearing," and "Batson inquiry"
to refer to the three-step analysis required by both Batson
and JEB.
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when the defendant failed to initiate that inquiry during the

trial.   There appear to be good reasons why it is so4

difficult to find such a case.  

A number of federal courts have applied a plain-error4

standard in cases where a defendant actually requested the
trial court to conduct a Batson analysis but subsequently
failed to register an objection to the trial court's decision
based upon that analysis.  See, e.g., United States v.
Charlton, 600 F.3d 43, 50 (1st Cir. 2010) (applying plain-
error review to a trial court's decision as to the issue of
actual discrimination made in response to a Batson challenge
at trial, noting that, in applying a plain error standard of
review, "we have observed ... that, '[u]nless a discriminatory
intent is inherent in the prosecutor's explanation, the reason
offered will be deemed race neutral'" (quoting United States
v. Pulgarin, 955 F.2d 1, 2 (1st Cir. 1992)));  United States
v. Jackson, 347 F.3d 598, 605 (6th Cir. 2003) (reviewing a
defendant's Batson claim on appeal for plain error where the
defendant initiated the Batson inquiry at trial but "made no
response" "when faced with the government's seemingly
race-neutral explanation," 347 F.3d at 606, and noting that
"[i]f a defendant fails to rebut a race-neutral explanation at
the time it was made, the district court's ruling on the
objection is reviewed for plain error").  The United States
Court of Appeals for the Ninth Circuit has taken the same
approach in a case in which a co-defendant initiated a Batson
inquiry at trial.  See United States v. Contreras–Contreras,
83 F.3d 1103, 1105 (9th Cir. 1996) (stating, in a case in
which a codefendant made a Batson challenge at trial, that
"[w]e review for plain error because [defendant's] counsel not
only failed to make an initial objection to the challenge, but
also failed to object to the prosecution's volunteered
explanation," and noting that "'[p]lain error' is an actual
error that is 'clear' and 'obvious' under current law"
(quoting United States v. Olano, 507 U.S. 725, 734, 736
(1993)), that "should be employed only in those cases 'in
which a miscarriage of justice would otherwise result'"
(quoting United States v. Young, 470 U.S. 1, 15 (1985))).

16



1080107

As a threshold matter, I note that Batson did not

establish a new right, but instead made available to

defendants a new process for protecting an established right. 

The right of a criminal defendant to be free from purposeful

discrimination in the selection of a jury was recognized over

a century before Batson was decided in Strauder v. West

Virginia, 100 U.S. 303 (1880), and reaffirmed in Swain v.

Alabama, 380 U.S. 202 (1965).  Thus, when courts refer to a

criminal defendant's rights under Batson, they are referring

to a case in which the United States Supreme Court recognized

a new "evidentiary rule" and an accompanying three-step

inquiry for use as a tool in deciding whether  discrimination

in jury selection has occurred.  See, e.g.,  Johnson v.

California, 545 U.S. 162, 171 (2005) ("The first two Batson

steps govern the production of evidence that allows the trial

court to determine the persuasiveness of the defendant's

constitutional claim.");  Thomas v. Moore, 866 F.2d 803, 804

(5th Cir. 1989) (referring to "[t]he evidentiary rule

established in Batson").  For the following reasons, this

arguably is not an inquiry that can be initiated on appeal as

a result of a plain-error review.
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First, Batson itself, as well as its progeny, appears to

contemplate a testing of the prosecutor's reasons for his or

her strikes contemporaneously with the making of those

strikes.  Nothing in Batson suggests that the prosecutor is to

be required to articulate and defend his or her reasons for

striking certain jurors long after the selection process has

ended, both sides have accepted the jury, the jurors have

performed their service, and a verdict has been rendered.  To

the contrary, "[t]he Supreme Court's analysis in Batson

envision[s] a 'timely objection' to the government's use of

peremptory challenges. 476 U.S. at 99 ...."  United States v.

Dobynes, 905 F.2d 1192, 1196 (8th Cir. 1990).  As the United

States Court of Appeals for the First Circuit has stated: 

"[C]ontemporaneous objection is especially pertinent as to

Batson claims, where innocent oversight can so readily be

remedied and an accurate record of the racial composition of

the jury is crucial on appeal."  United States v. Pulgarin,

955 F.2d 1, 2 (1st Cir. 1992).  See United States v. Tate, 586

F.3d 936, 943-44 (11th Cir. 2009) ("Under the law of this

Circuit, a Batson objection must be exercised before the

venire is dismissed and the trial commences. United States v.

Rodriguez, 917 F.2d 1286, 1288 n. 4 (11th Cir. 1990).");

18



1080107

United States v. Romero–Reyna, 867 F.2d 834, 837 (5th Cir.

1989) (holding that a Batson objection "must be made before

the venire is dismissed and before the trial commences").  In

short, "[t]he case law is clear that a Batson objection must

be made as soon as possible."  United States v.

Contreras-Contreras, 83 F.3d 1103, 1104 (9th Cir. 1996)

(citing Dias v. Sky Chefs, Inc., 948 F.2d 532, 534 (9th Cir.

1991)). 

Second, there are sound "policy" reasons why a Batson

inquiry, if it is to be conducted, must be conducted at trial

contemporaneously with the jury-selection process that is its

subject.  If the inquiry is launched before the jury is sworn

or before the venire is excused, remedies other than reversal

and retrial are available. More importantly, in most cases,

the type of inquiry contemplated by Batson simply cannot be

undertaken in any meaningful way months or years after the

trial.  Pretrial research regarding jurors and real-time notes

taken during voir dire may have been lost, and, more

importantly, unwritten memories and impressions of body

language, voice inflections, and the myriad of other nuances

that go into striking jurors likely will have faded, not only

for counsel, but also for the judge who must evaluate the
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positions of both the defendant and the prosecutor in the

context of his or her own observations at trial (and who, in

some cases, will have even left the bench in the meantime). 

"[A Batson objection] clearly comes too late if not
made until after the trial has concluded. See Thomas
v. Moore, 866 F.2d 803, 804–05 (5th Cir.), cert.
denied, 493 U.S. 840 (1989); Munn v. Algee, 730
F.Supp. 21, 29 (N.D.Miss. 1990).  At that point, the
only remedy for purposeful discrimination against
black venirepersons is reversal of the conviction,
whereas a timely objection allows the trial court to
remedy the discrimination prior to the commencement
of trial. See United States v. Forbes, 816 F.2d
1006, 1011 (5th Cir. 1987). Moreover, when the
objection is not made until well after completion of
the jury selection process, the recollections of the
parties and the trial court may have dimmed, making
the creation of an adequate record for review more
difficult. See [Government of Virgin Islands v.]
Forte, 806 F.2d [73] at 76 & n. 1 [(3d Cir. 1986)]."

United States v. Dobynes, 905 F.2d at 1196-97.

In Batson itself, the Court recognized that "'a finding

of intentional discrimination is a finding of fact'" and that

"the trial judge's findings ... largely will turn on

evaluation of credibility ...."  476 U.S. at 98 n.21 (citation

omitted).  As the Supreme Court subsequently has observed: 

"The trial court has a pivotal role in evaluating
Batson claims. Step three of the Batson inquiry
involves an evaluation of the prosecutor's
credibility, see 476 U.S., at 98, n. 21, and 'the
best evidence [of discriminatory intent] often will
be the demeanor of the attorney who exercises the
challenge,' Hernandez [v. New York], 500 U.S. [352],
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at 365 [(1991)] (plurality opinion).  In addition,
race-neutral reasons for peremptory challenges often
invoke a juror's demeanor ( e.g., nervousness,
inattention), making the trial court's first-hand
observations of even greater importance. In this
situation, the trial court must evaluate not only
whether the prosecutor's demeanor belies a
discriminatory intent, but also whether the juror's
demeanor can credibly be said to have exhibited the
basis for the strike attributed to the juror by the
prosecutor. We have recognized that these
determinations of credibility and demeanor lie
'"peculiarly within a trial judge's province,"'
ibid. (quoting Wainwright v. Witt, 469 U.S. 412, 428
(1985)), and we have stated that 'in the absence of
exceptional circumstances, we would defer to [the
trial court].'  500 U.S., at 366."

Snyder v. Louisiana, 552 U.S. 472, 477 (2008) (emphasis

added). 

The United States Court of Appeals for the Sixth Circuit

emphasizes statements made by the United States Supreme Court

in Batson and another case:

"[T]he Batson opinion is replete with references to
the trial court's central role in assessing the
facts necessary to conduct the three-step inquiry
into allegations of racially discriminatory
peremptory challenges.  For example, Batson
maintains that '[i]n deciding whether the defendant
has made the requisite showing, the trial court
should consider all relevant circumstances.'  Id. at
96 (emphasis added).  Likewise, the Batson Court
vests its 'confidence' in 'trial judges, experienced
in supervising voir dire, ... to decide if the
circumstances concerning the prosecutor's use of
peremptory challenges create a prima facie case of
discrimination.'  Id. at 97, 106 S.Ct. 1712 ([some]
emphasis added).  Batson further holds 'the trial
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court will then have the duty to determine if the
defendant has established purposeful
discrimination.' Id. at 98 ([some] emphasis added). 
In explaining its assignment of the Batson inquiry
to trial courts, the Court emphasizes that 'findings
in the context under consideration here will largely
turn on evaluation of credibility.'  Id. at 98 n.
21, 106 S.Ct. 1712. Accordingly, the Court informs
reviewing courts that they 'ordinarily should give
those findings great deference.'  Id.

"In emphasizing the holdings of Batson, the
Hernandez [v. New York, 500 U.S. 352 (1991),]
plurality explains

"'In the typical peremptory challenge
inquiry, the decisive question will be
whether counsel's race-neutral explanation
for a peremptory challenge should be
believed.  There will seldom be much
evidence bearing on that issue, and the
best evidence often will be the demeanor of
the attorney who exercises the challenge.
As with the state of mind of a juror,
evaluation of the prosecutor's state of
mind based on demeanor and credibility lies
peculiarly within a trial judge's
province.'

"Hernandez, 500 U.S. at 365."

Harris v. Haeberlin, 526 F.3d 903, 913 (6th Cir. 2008) (some

emphasis added).

The most pointed conclusion in this regard appears to

have been framed by the United States Court of Appeals for the

Fifth Circuit, after reasoning as follows: 

"A timely objection and the corresponding
opportunity to evaluate the circumstances of the
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jury selection process are essential to a trial
court's reasoned application of the limitations
placed on peremptory challenges by the Batson
holding.  The decision to exercise a peremptory
challenge, in contrast to a challenge for cause, is
subjective; and, often, the reasons behind that
decision cannot be easily articulated.  Determining
whether a prosecutor has acted discriminatorily in
his use of a peremptory challenge depends greatly
upon the observations of the presiding judge.  See
Batson, 476 U.S. at 98 n. 21, 106 S.Ct. at 1724 n.
21.  Batson 'requir[es] trial courts to be sensitive
to the racially discriminatory use of peremptory
challenges.'  Id. at 99, 106 S.Ct. at 1724.  This
firsthand review by the trial court is vital to the
balance struck between the historical role and
practice of peremptory challenges and the demands of
equal protection.  See id. at 97, 98-99 & n. 22, 106
S.Ct. at 1723, 1724 & n. 22."

Thomas v. Moore, 866 F.2d at 805 (emphasis added).  For this

reason, the Court of Appeals concluded that "[t]he evidentiary

rule established in Batson does not enter the analysis of a

defendant's equal protection claim unless a timely objection

is made to the prosecutor's use of his peremptory challenges." 

Id. at 804 (emphasis added).

As if the foregoing policy concerns were not enough,

without a general rule requiring the initiation of a Batson

challenge at trial, counsel for a defendant charged with a

capital offense might decide -– and logically so -– to take a

"shot" at getting a favorable verdict from a jury about which

he or she has some doubts, secure in the knowledge that he or

23



1080107

she can always raise a Batson objection on appeal and get a

second "shot" if things do not work out with the first jury. 

See generally, e.g., United States v. Pielago, 135 F.3d 703,

709 (11th Cir. 1998) ("The contemporaneous objection rule

fosters finality of judgment and deters 'sandbagging' saving

an issue for appeal in hope of having another shot at trial if

the first one misses."); United States v. Brown, 352 F.3d 654,

666 n. 12 (2d Cir. 2003) ("[W]e do not want to encourage

lawyers to 'test [their] fortunes with the first jury,' while

knowing there will be a 'second round in the event of a

conviction.' McCrory [v. Henderson], 82 F.3d [1243,] at 1247

[(2d Cir. 1996)].").

A third -- and perhaps the most fundamental -- reason for

the proposition that plain-error review not be available to

initiate a Batson inquiry on appeal, is the fact that the

failure of the trial court to initiate a Batson inquiry simply

is not an "error," plain or otherwise, by the trial court. 

"Error" (that in turn might be deemed "plain error" in an

appropriate case) contemplates a mistake by the court. 

Specifically, it necessitates a decision by the court that

deviates from a legal rule.
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"The first limitation on appellate authority under
[the federal plain-error rule] is that there indeed
be an 'error.'  Deviation from a legal rule is
'error' unless the rule has been waived. For
example, a defendant who knowingly and voluntarily
pleads guilty in conformity with the requirements of
Rule 11[, Fed. R. Civ. P.,] cannot have his
conviction vacated by court of appeals on the
grounds that he ought to have had a trial. Because
the right to trial is waivable, and because the
defendant who enters a valid guilty plea waives that
right, his conviction without a trial is not
'error.'"

United States v. Olano, 507 U.S. 725, 732 (1993).  

The decision whether to take advantage of the right to

generate evidence for consideration by the trial court

pursuant to the Batson procedure is a decision for the

defendant, not for the trial court.  It is a voluntary

decision as to whether to invoke a procedural device that has

been made available to defendants in the trial context.  In

this respect, it is not unlike a request for a jury trial

itself or a request that the trial judge poll the jurors after

a verdict is rendered, or even more analogous, a failure to

conduct voir dire of a prospective juror.   Not requesting it5

See, e.g., Ex parte Benford, 935 So. 2d 421, 430 (Ala.5

2006) ("[W]here the trial court fails to conduct a
'qualifications' voir dire [of prospective jurors] in the
presence of the attorneys and the attorneys thereafter fail to
conduct their own voir dire to ask the jurors about their
qualifications, any lack of qualifications is waived.").
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may be a strategic "mistake" by defense counsel, but counsel's

mistake is not the trial court's "error."  

The lack of a request by defense counsel for a Batson

review might well occur in the context of circumstances more

than sufficient to create an inference of discrimination by

the prosecution, yet the law allows for the possibility that

defense counsel might have reasons for believing that a

particular juror or the jury as a whole is acceptable or even

that the jury as selected might be more favorable to his or

her client than some entirely new jury chosen from an unknown

venire.  The fact that counsel intentionally or by oversight

fails to use all the procedural devices available to him or

her in the trial context does not somehow translate into some

sort of error, plain or otherwise, on the part of the trial

court.6

Put differently, it might be said that, in the "normal"6

case, in the absence of a Batson inquiry by which necessary
evidence or other information concerning the prosecutor's
subjective intent is generated, the trial court simply will
not have before it all the information that it would need for
one to be able to say that the court deviated from a legal
standard by not sua sponte rejecting a prosecutor's strikes as
improperly motivated.  See generally Batson 476 U.S. at 93
(noting that the Batson inquiry into prosecutorial motive will
be "'a sensitive inquiry into such circumstantial and direct
evidence of intent as may be available'") (citations omitted).
(In contrast, the federal courts referenced in note 4, supra,
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Put differently, the mere existence of the condition that

were able to review for error, even plain error, the trial
courts' decisions not to disturb the prosecutor's strikes in
those cases because a Batson inquiry had been initiated at
trial that did place before the trial court all the
information necessary for that court to evaluate the
prosecutor's motive.  The trial court was then in a position
to err by not responding to that information correctly.) 

This is not to rule out the possibility of the "abnormal"
case –- perhaps involving some explicit statement on the part
of the prosecutor revealing his subjective motivation –- in
which the facts known to the trial court, even without the
benefit of a Batson hearing, would admit of no purpose for the
striking of a jury other than racial or gender discrimination. 
The response of the Utah Supreme Court to a claim of plain
error on the part of the trial court for not sua sponte
excusing a juror for cause is instructive:

"[T]he principle of refusing to sanction invited
error finds even stronger resonance in the jury
selection context, where intuition and personal
preference necessarily play a strong role.  It is
generally inappropriate for a trial court to
interfere with counsel's conscious choices in the
jury selection process, notwithstanding the
existence of a reasonable basis for objecting to
those jurors. Only where a juror expresses a bias or
conflict of interest that is so strong or
unequivocal as to inevitably taint the trial process
should a trial court overrule trial counsel's
conscious decision to retain a questionable juror.
Such was not the case here. We therefore hold that
the trial court did not commit plain error in
declining to overrule Litherland's counsel's
affirmative, strategic decision to retain [the
jurors in question]."

State v. Litherland, 12 P.3d 92, 102 (Utah 2000) (emphasis
added).  But see State v. Baumruk, 280 S.W.3d 600, 615-16 (Mo.
2009).
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warrants the initiation of a Batson inquiry -- a prima facie

case of purposeful discrimination -- is not the condition that

constitutes a reversible error.  No criminal conviction has

ever been discarded merely because this first step is

satisfied, i.e., merely because an inference of discrimination

can reasonably be drawn from the circumstances presented;

actual, purposeful discrimination must exist.  This first step

and, indeed, the entirety of "the three-step Batson inquiry

has been described as "merely "a tool for producing the

evidence necessary to the difficult task of 'ferreting out

discrimination in selections discretionary by nature.'" 

United States v. Guerrero, 595 F.3d 1059, 1064 (9th Cir. 2010)

(Gould, J., dissenting) (emphasis added); see also United

States v. McAllister, [No. 10-6280, Aug. 1, 2012] ___ F. 3d

___, ___ (6th Cir. 2012) (to same effect).  As this Court has

said, a Batson review "shall not be "restricted by the mutable

and often overlapping boundaries inherent within a Batson-

analysis framework, but, rather, shall focus solely upon the

'propriety of the ultimate finding of discrimination vel

non.'" Huntley v. State, 627 So. 2d 1013, 1016 (Ala. 1992)

(emphasis added).
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Thus, the "error" that must exist to warrant disturbing

the prosecutor's peremptory strikes is actual, purposeful

discrimination in the selection of the jury.  It is this

actual, purposeful discrimination then, rather than merely a

prima facie case for such discrimination, that must be "plain"

in the trial-court record if we are to provide a defendant who

fails to object timely to a prosecutor's strikes relief from

those strikes on a posttrial basis.  See note 6, supra.

Finally, it would not be unfair to say that, if a

defendant is to have the benefit of a Batson hearing as a tool

in assessing whether purposeful discrimination occurred,

defense counsel should be required to request that that tool

be employed at the time the jury is struck or soon thereafter. 

After all, we would be concerned only with that set of cases

in which, even under the "plain error" approach employed by

the Court of Criminal Appeals in this case, the circumstances

that would give rise to an inference of discrimination and

thus trigger the right to a Batson hearing would, themselves,

be "particularly egregious" and "so obvious that the failure
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to notice them would seriously affect the fairness or

integrity of the judicial proceedings."7

B.

Despite the foregoing concerns, the fact remains that, in

the present case, the Court of Criminal Appeals did employ the

plain-error rule to allow a Batson inquiry to be requested for

the first time on appeal; it remanded the case for the trial

court to conduct a Batson hearing and to adjudicate the

defendant's Batson claims.  No petition for certiorari review

was filed with this Court challenging the Court of Criminal

Appeals' decision remanding this case to the trial court for

a Batson hearing.  Nor has the State attempted at this late

date to mount a challenge to that remand order. 

Plain error has been defined as:7

"'[E]rror that is so obvious that the failure to
notice it would seriously affect the fairness or
integrity of the judicial proceedings.  Ex parte
Taylor, 666 So. 2d 73 (Ala. 1995).  The plain error
standard applies only where a particularly egregious
error occurred at trial and that error has or
probably has substantially prejudiced the defendant. 
Taylor.'"

Ex parte Walker, 972 So. 2d 737, 742 (Ala. 2007) (quoting
Ex parte Trawick, 698 So. 2d 162, 167 (Ala. 1997)).  
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The Court of Criminal Appeals set out its reasons for

concluding that the prosecutor did articulate race- and

gender-neutral reasons for striking jurors no. 5 and no. 58,

thus satisfying step two of the Batson analysis.  Floyd v.

State, [Ms. CR-05-0935, Aug. 29, 2008] ___ So. 3d ___, ___

(Ala. Crim. App. 2007) (opinion on return to remand).  I am

inclined to agree with the reasoning supplied by the Court of

Criminal Appeals as to this issue.   

The Court of Criminal Appeals took upon itself, however,

the task of completing the third step in the Batson analysis

based on its own factual findings.  The factual findings

required to make a step-three Batson decision —- i.e.,

examining the veracity of the prosecutor's stated reasons,

whether those reasons were pretextual and, ultimately, whether

the prosecutor as a factual matter actually did engage in

purposeful discrimination —- are not within the province of an

appellate court.

It is understandable that the Court of Criminal Appeals

would go down this path.  The members of that court were no

doubt less than enamored with the reasons given by the trial

court for finding a lack of actual, purposeful discrimination
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in this case.  First, the trial court stated as a predicate

for its approach that the prosecutor could not remember, and

did not articulate, any reasons at all for striking jurors

no. 5 and no. 58.  This is plainly incorrect.

Based on this erroneous predicate, the trial court 

proceeded to offer a justification of its own making for the

prosecutor's strikes.   This was not the proper task of the

trial court.  Moreover, the justification offered by the trial

court, upon reflection, amounts to a declaration that the

prosecutor knew that the trial court does not allow

discrimination, ergo, the prosecutor surely did not

discriminate.  As the Supreme Court explained in Batson, a

general denial of discriminatory motive or a general

affirmation of "good faith" is not enough; the prosecutor

"must articulate a neutral explanation related to the

particular case to be tried"; "the prosecutor must give a

'clear and reasonably specific' explanation of his 'legitimate

reasons' for exercising the challenges."  476 U.S. at 98

n. 20, and accompanying text.  As the Supreme Court also

explained in Johnson:

"The Batson framework is designed to produce
actual answers to suspicions and inferences that
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discrimination may have infected the jury selection
process. See 476 U.S., at 97-98, and n. 20.  The
inherent uncertainty present in inquiries of
discriminatory purpose counsels against engaging in
needless and imperfect speculation when a direct
answer can be obtained by asking a simple question.
See Paulino v. Castro, 371 F.3d 1083, 1090 (C.A.9
2004) ('[I]t does not matter that the prosecutor
might have had good reasons ...[;] [w]hat matters is
the real reason they were stricken' (emphasis
deleted)); Holloway v. Horn, 355 F.3d 707, 725
(C.A.3 2004) (speculation 'does not aid our inquiry
into the reasons the prosecutor actually harbored'
for a peremptory strike)."

545 U.S. at 172.

In response to the trial court's unacceptable approach, 

the Court of Criminal Appeals took it upon itself, at least as

to juror no. 58, to engage in a factual assessment of the

veracity of the prosecutor's stated reasons for striking the

juror.   In the process, it searches for and locates certain8

evidence in the record not discussed or evaluated first by the

trial court, takes upon itself the task of weighing evidence

As to juror no. 58, the Court of Criminal Appeals noted8

that the prosecutor articulated two reasons for his strike:
(1) the juror was nonresponsive during voir dire, and (2) the
prosecution "did not know anything about her."  Floyd, ___
So. 3d at ___.   It is not clear whether the record reflects
that the prosecutor "knew anything" about the background of
one of two white jurors who also were nonresponsive during
voir dire.  As to the other white juror, however, the Court of
Criminal Appeals states that the prosecutor knew she had
served in a prior jury that had convicted the accused of a
crime.  ___ So. 3d at ___.
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corroborative of the prosecutor's stated reasons against

evidence adverse to those reasons and, ultimately, takes upon

itself the task of deciding whether the  prosecutor actually

did purposefully discriminate.  Such tasks, however, clearly

belong to the trial court as the fact-finder and are to be

performed by the trial judge based on his or her own

impressions of the jurors and his or her own observations of,

among other things, what occurred during voir dire and the

jury-selection process.  Ample authority from the United

States Supreme Court and other federal courts, much of which

is discussed in Part A of this special writing, explain why

these tasks are consigned to the trial court as the fact-

finder. 

Even in the absence of the federal authority discussed in

Part A above, our own Alabama cases make clear that factual

assessments are to be made by the trial court.  It is true, of

course, that if, as here, the trial court's stated reason is

invalid, its judgment can be affirmed by an appellate court on

an alternative ground (as the Court of Criminal Appeals

attempted to do), but only if that alternative ground is a

"valid legal ground."    E.g., Bush v. State, 92 So. 3d 121, 
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134 (Ala. Crim. App. 2009) (quoting McNabb v. State, 991 So.

2d 313, 333 (Ala. Crim. App. 2007), quoting in turn Smith v.

Equifax Servs., Inc., 537 So. 2d 463, 465 (Ala. 1988), quoting

in turn Tucker v. Nichols, 431 So. 2d 1263, 1265 (Ala. 1983)

(emphasis added)).  The ground relied upon by the Court of

Criminal Appeals was asserted by the prosecutor in the hearing

on remand.  A proper evaluation of the veracity of this reason

required fact-finding.  The Court of Criminal Appeals

retrieved information from the record regarding such things as

the prosecutor's normal practices and why the prosecutor did

or did not strike other jurors in this case, and then drew its

own factual conclusions regarding the presence or absence of

actual discriminatory intent by the prosecutor as to juror

no. 58.  This evaluation of credibility and the weighing of

evidence for and against the prosecutor's stated reason and

ultimately the making of factual findings of the nature made

were not the proper tasks of an appellate court.  The evidence

concerning this matter is not undisputed or so one-sided that

the Court of Criminal Appeals, as an appellate court, could

make these factual determinations "as a matter of law."  The

weighing of evidence and factual assessments necessary to
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evaluate the reasons stated by the prosecutor as to the strike

of juror no. 5 likewise must be made by the trial court.

Thus, we find ourselves in the following position: The

particular judgment entered by the trial court regarding the

strikes of jurors no. 5 and no. 58 was in error.  Therefore,

that particular judgment, based as it is on an inappropriate

approach by the trial court, must be reversed.  I too would

reverse the judgment of the Court of Criminal Appeals;

therefore, I concur in the result.

Malone, C.J., and Bolin, J., concur.
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