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We g r a n t e d C a p s t o n e B u i l d i n g C o r p o r a t i o n ' s p e t i t i o n f o r 

a w r i t o f c e r t i o r a r i t o r e v i e w t h e d e c i s i o n o f t h e C o u r t o f 

C i v i l A p p e a l s i n W a l k e r v. C a p s t o n e B u i l d i n g C o r p . , [Ms. 

2081153, M a r c h 26, 2010] So. 3d ( A l a . C i v . App. 2 0 1 0 ) , 

i n w h i c h t h e C o u r t o f C i v i l A p p e a l s , r e l y i n g upon t h i s C o u r t ' s 

d e c i s i o n i n M c K e n z i e v. K i l l i a n , 887 So. 2d 861 ( A l a . 2 0 0 4 ) , 

a p p l i e d a s i x - y e a r s t a t u t e o f l i m i t a t i o n s t o a c l a i m o f 

w a n t o n n e s s . I n M c K e n z i e , t h i s C o u r t h e l d t h a t a t o r t c l a i m 

b a s e d on a l l e g a t i o n s o f wanton m i s c o n d u c t was s u b j e c t t o t h e 

s i x - y e a r s t a t u t e o f l i m i t a t i o n s f o u n d i n A l a . Code 1975, 

§ 6 - 2 - 3 4 ( 1 ) , r a t h e r t h a n t h e t w o - y e a r s t a t u t e o f l i m i t a t i o n s 

f o u n d i n A l a . Code 1 975, § 6 - 2 - 3 8 ( l ) . We h e r e b y o v e r r u l e 

M c K e n z i e and c o n f i r m t h a t c l a i m s o f w a n t o n n e s s a r e s u b j e c t t o 

t h e t w o - y e a r s t a t u t e o f l i m i t a t i o n s f o u n d i n A l a . Code 1975, 

§ 6 - 2 - 3 8 ( l ) . C o n s i s t e n t w i t h t h i s h o l d i n g and as f u r t h e r 

e x p l a i n e d b e l o w , we r e v e r s e t h e judgment o f t h e C o u r t o f C i v i l 

A p p e a l s . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

The p e r t i n e n t f a c t s as s t a t e d i n W a l k e r a r e as f o l l o w s : 

" [ W i l l i a m 'Toby'] W a l k e r f i l e d an a c t i o n a g a i n s t 
C a p s t o n e and s e v e r a l f i c t i t i o u s l y named p a r t i e s on 
J u l y 10, 2007. He a l l e g e d t h a t C a p s t o n e h a d been 
t h e g e n e r a l c o n t r a c t o r on a c o n s t r u c t i o n j o b on 
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w h i c h he h a d w o r k e d . W a l k e r a l l e g e d t h a t , on J u l y 
12, 2005, w h i l e w o r k i n g a t t h e c o n s t r u c t i o n s i t e , he 
s t e p p e d on a manhole c o v e r , w h i c h f l i p p e d o v e r , 
c a u s i n g h i m t o f a l l p a r t i a l l y i n t o t h e manhole and 
c a u s i n g h i m s e r i o u s i n j u r y . He a s s e r t e d t h a t 
C a p s t o n e h a d been r e s p o n s i b l e f o r p r o v i d i n g a s a f e 
w ork e n v i r o n m e n t a t t h e s i t e b u t t h a t i t h a d f a i l e d 
i n t h a t r e s p o n s i b i l i t y . W a l k e r a l l e g e d t h a t 
C a p s t o n e p r e v i o u s l y h a d been made aware t h a t t h e 
manhole c o v e r t h a t h a d f l i p p e d o v e r was n o t p r o p e r l y 
s e c u r e d and was u n s a f e b e c a u s e o f a p r e v i o u s 
a c c i d e n t i n v o l v i n g t h e same manhole c o v e r . He 
a l l e g e d t h a t C a p s t o n e ' s f a i l u r e t o p r o p e r l y s e c u r e 
t h e manhole c o v e r c o n s t i t u t e d n e g l i g e n c e o r 
w a n t o n n e s s . 

"On A p r i l 20, 2009, C a p s t o n e f i l e d a m o t i o n t o 
d i s m i s s o r , i n t h e a l t e r n a t i v e , f o r a summary 
j u d g m e n t . I t c o n t e n d e d t h a t t h e e v i d e n c e d e v e l o p e d 
d u r i n g d i s c o v e r y d e m o n s t r a t e d t h a t t h e i n c i d e n t 
g i v i n g r i s e t o W a l k e r ' s a c t i o n o c c u r r e d on J u n e 6, 
2005, n o t on J u l y 12, 2005, as a l l e g e d i n t h e 
c o m p l a i n t . As a r e s u l t , C a p s t o n e a r g u e d , W a l k e r ' s 
c l a i m s a l l e g i n g n e g l i g e n c e a n d w a n t o n n e s s were 
b a r r e d b y t h e t w o - y e a r s t a t u t e o f l i m i t a t i o n s s e t 
f o r t h i n § 6-2-38, A l a . Code 1975. I n s u p p o r t o f 
i t s m o t i o n , C a p s t o n e s u b m i t t e d , among o t h e r t h i n g s , 
t h e i n c i d e n t r e p o r t g e n e r a t e d as a r e s u l t o f t h e 
a c c i d e n t f o r m i n g t h e b a s i s o f W a l k e r ' s a c t i o n , 
d e p o s i t i o n e x c e r p t s , and a f f i d a v i t s . W a l k e r f i l e d 
a r e s p o n s e t o C a p s t o n e ' s m o t i o n i n w h i c h he a r g u e d 
t h a t t h e r e was a q u e s t i o n o f f a c t as t o when t h e 
i n c i d e n t o c c u r r e d and t h a t , e v e n i f h i s n e g l i g e n c e 
c l a i m was b a r r e d b y t h e a p p l i c a b l e s t a t u t e o f 
l i m i t a t i o n s , h i s c l a i m o f w a n t o n n e s s was, he 
m a i n t a i n e d , s u b j e c t t o a s i x - y e a r s t a t u t e o f 
l i m i t a t i o n s t h a t h a d n o t r u n a t t h e t i m e he f i l e d 
h i s a c t i o n . 

"  
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"On A u g u s t 10, 2009, t h e t r i a l c o u r t g r a n t e d 
C a p s t o n e ' s m o t i o n and e n t e r e d a summary j u d g m e n t i n 
i t s f a v o r . " 

So. 3d a t . 

W a l k e r a p p e a l e d t o t h e C o u r t o f C i v i l A p p e a l s , a r g u i n g 

t h a t t h e s i x - y e a r s t a t u t e o f l i m i t a t i o n s f o u n d i n § 6-2-34(1) 

a p p l i e d t o h i s c l a i m a l l e g i n g w a n t o n n e s s : 1 

" W a l k e r c o n t e n d s t h a t t h e s t a t u t e o f l i m i t a t i o n s 
a p p l i c a b l e t o w a n t o n n e s s c l a i m s i s s e t f o r t h i n 
§ 6 - 2 - 3 4 ( 1 ) , A l a . Code 1975, w h i c h p r o v i d e s t h a t 
' [ a ] c t i o n s f o r any t r e s p a s s t o p e r s o n o r l i b e r t y , 
s u c h as f a l s e i m p r i s o n m e n t o r a s s a u l t and b a t t e r y , ' 
a r e s u b j e c t t o a s i x - y e a r s t a t u t e o f l i m i t a t i o n s . He 
a r g u e s t h a t , b e c a u s e i t i s u n d i s p u t e d t h a t h i s 
a c t i o n was f i l e d w i t h i n s i x y e a r s o f t h e d a t e on 
w h i c h he was a l l e g e d l y i n j u r e d , t h e t r i a l c o u r t 
e r r e d when i t e n t e r e d a summary judgment i n f a v o r o f 
C a p s t o n e as t o h i s w a n t o n n e s s c l a i m . I n a s s e r t i n g 
t h a t a rgument, W a l k e r r e l i e s on o u r supreme c o u r t ' s 
d e c i s i o n s i n M c K e n z i e v. K i l l i a n , 8 87 So. 2d 861 
( A l a . 2 0 0 4 ) , and C a r r v. I n t e r n a t i o n a l R e f i n i n g &  
M a n u f a c t u r i n g Co., 13 So. 3d 947 ( A l a . 2009) 
( p l u r a l i t y o p i n i o n ) . " 

___ So. 3d a t ___ ( f o o t n o t e o m i t t e d ) . 

A f t e r d i s c u s s i n g t h e d e c i s i o n s i n M c K e n z i e and C a r r v. 

I n t e r n a t i o n a l R e f i n i n g & M a n u f a c t u r i n g Co., 13 So. 3d 947 

( A l a . 2 0 0 9 ) , t h e C o u r t o f C i v i l A p p e a l s c o n t i n u e d : 

1On a p p e a l t o t h e C o u r t o f C i v i l A p p e a l s , W a l k e r a b a n d o n e d 
h i s c l a i m o f n e g l i g e n c e . ___ So. 3d a t ___ n.2. 
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" I n t h e p r e s e n t c a s e , W a l k e r a l l e g e d t h a t 
C a p s t o n e a c t e d w i t h w a n t o n n e s s and, i n so d o i n g , 
c a u s e d h i s p e r s o n a l i n j u r i e s . B a s e d on t h e h o l d i n g 
i n M c K e n z i e and t h e p l u r a l i t y o p i n i o n i n C a r r , we 
must c o n c l u d e t h a t W a l k e r ' s w a n t o n n e s s c l a i m i s 
g o v e r n e d by t h e s i x - y e a r s t a t u t e o f l i m i t a t i o n s 
a p p l i c a b l e t o t r e s p a s s c l a i m s , r a t h e r t h a n t h e t w o -
y e a r s t a t u t e o f l i m i t a t i o n s t h e t r i a l c o u r t a p p l i e d . 
As s u c h , t h e t r i a l c o u r t ' s summary j u d g m e n t w i t h 
r e g a r d t o W a l k e r ' s w a n t o n n e s s c l a i m i s due t o be 
r e v e r s e d . 

"We n o t e C a p s t o n e ' s argument t h a t , i f M c K e n z i e 
and C a r r r e q u i r e t h i s c o u r t t o a p p l y a s i x - y e a r 
s t a t u t e o f l i m i t a t i o n s t o W a l k e r ' s w a n t o n n e s s c l a i m , 
t h o s e d e c i s i o n s r e p r e s e n t u n c o n s t i t u t i o n a l a t t e m p t s 
by o u r supreme c o u r t t o c r e a t e a s e p a r a t e c a u s e o f 
a c t i o n f o r w a n t o n n e s s , e v e n t h o u g h t h e A l a b a m a Code 
does n o t e n u m e r a t e s u c h a c l a i m , as w e l l as a 
j u d i c i a l a t t e m p t t o amend t h e s t a t u t e o f l i m i t a t i o n s 
p r o v i d e d b y t h e A l a b a m a Code. As s u c h , C a p s t o n e 
a r g u e s , M c K e n z i e and C a r r s h o u l d be o v e r r u l e d . 

"We w i l l n o t a d d r e s s t h e m e r i t s o f t h i s 
c o n t e n t i o n . T h i s c o u r t i s b o u n d by t h e d e c i s i o n s o f 
o u r supreme c o u r t , and we a r e n o t a t l i b e r t y t o 
o v e r r u l e t h o s e d e c i s i o n s o r t o c h o o s e n o t t o f o l l o w 
them. See S t a t e Farm Mut. A u t o . I n s . Co. v.  
C a r l t o n , 867 So. 2d 320, 325 ( A l a . C i v . App. 2001) 
('This c o u r t i s b o u n d b y t h e d e c i s i o n s o f t h e 
A l a b a m a Supreme C o u r t , see § 12-3-16, A l a . Code 
1975, and we have no a u t h o r i t y t o o v e r r u l e t h a t 
c o u r t ' s d e c i s i o n s . ' ) . We r e c o g n i z e t h a t a m a j o r i t y 
o f t h e members o f t h e supreme c o u r t d i d n o t j o i n t h e 
m a i n o p i n i o n i n C a r r ; h o w e v e r, as p r e v i o u s l y n o t e d , 
J u s t i c e See's o p i n i o n c o n c u r r i n g i n t h e r e s u l t 
r e a c h e d i n C a r r d e m o n s t r a t e s t h a t a m a j o r i t y o f t h e 
members o f t h e supreme c o u r t d e c i d i n g t h a t c a s e were 
o f t h e v i e w t h a t M c K e n z i e p r o v i d e s t h a t c l a i m s o f 
w a n t o n n e s s a r e s u b j e c t t o a s i x - y e a r s t a t u t e o f 
l i m i t a t i o n s . So l o n g as M c K e n z i e i s b i n d i n g on t h i s 
c o u r t , we must and we w i l l a p p l y i t s h o l d i n g . " 
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So. 3d a t . 

C a p s t o n e p e t i t i o n e d t h i s C o u r t f o r a w r i t o f c e r t i o r a r i , 

a r g u i n g t h a t we s h o u l d o v e r r u l e M c K e n z i e and r e v e r s e t h e 

j u dgment o f t h e C o u r t o f C i v i l A p p e a l s . The q u e s t i o n 

p r e s e n t e d i s a p u r e q u e s t i o n o f l a w s u b j e c t t o de novo r e v i e w 

by t h i s C o u r t . S i m c a l a , I n c . v. A m e r i c a n C o a l T r a d e , I n c . , 

821 So.2d 197, 200 ( A l a . 2 0 0 1 ) . 

I I . A n a l y s i s  

A. S t a t u t e o f L i m i t a t i o n s 

S p e c i f i c a l l y , t h e q u e s t i o n p r e s e n t e d i s w h e t h e r t h e s i x -

y e a r l i m i t a t i o n s p e r i o d p r o v i d e d i n § 6-2-34(1) i s a p p l i c a b l e 

t o W a l k e r ' s c l a i m t h a t he was i n j u r e d as a r e s u l t o f wanton 

c o n d u c t by C a p s t o n e . S e c t i o n 6-2-34(1) p r o v i d e s : 

"The f o l l o w i n g must be commenced w i t h i n s i x y e a r s : 

" ( 1 ) A c t i o n s f o r any t r e s p a s s t o p e r s o n o r 
l i b e r t y , s u c h as f a l s e i m p r i s o n m e n t o r a s s a u l t and 
b a t t e r y . " 

I f W a l k e r ' s c l a i m does n o t f a l l w i t h i n t h e s i x - y e a r 

l i m i t a t i o n s p e r i o d p r o v i d e d i n § 6 - 2 - 3 4 ( 1 ) , t h e n , by d e f a u l t , 

i t f a l l s w i t h i n t h e t w o - y e a r p e r i o d p r o v i d e d by t h e c a t c h a l l 

p r o v i s i o n o f § 6 - 2 - 3 8 ( l ) , w h i c h s t a t e s : 

" A l l a c t i o n s f o r any i n j u r y t o t h e p e r s o n o r r i g h t s 
o f a n o t h e r n o t a r i s i n g f r o m c o n t r a c t and n o t 
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s p e c i f i c a l l y e n u m e r a t e d i n t h i s s e c t i o n must be 
b r o u g h t w i t h i n two y e a r s . " 

I n a p p l y i n g t h e s i x - y e a r s t a t u t e o f l i m i t a t i o n s o f 

§ 6-2-34(1) t o W a l k e r ' s c l a i m a l l e g i n g t h a t C a p s t o n e a c t e d 

w a n t o n l y , t h e r e a r e o n l y two d e c i s i o n s o f t h i s C o u r t upon 

w h i c h t h e C o u r t o f C i v i l A p p e a l s m i g h t h a v e , and d i d , r e l y : 

M c K e n z i e v. K i l l i a n , 887 So. 2d 861 ( A l a . 2 0 0 4 ) , and C a r r v.  

I n t e r n a t i o n a l R e f i n i n g & M a n u f a c t u r i n g Co., 13 So. 3d 947 

( A l a . 2009) ( p l u r a l i t y o p i n i o n ) . The main o p i n i o n i n o n l y one 

o f t h o s e d e c i s i o n s , M c K e n z i e , was j o i n e d by a m a j o r i t y o f t h e 

C o u r t so as t o c o n s t i t u t e a p r e c e d e n t i a l d e c i s i o n o f t h e 

C o u r t . See, e.g., S t a t e ex r e l . James v. ACLU o f A l a b a m a , 

711 So. 2d 952, 964 ( A l a . 1998) ("[N]o a p p e l l a t e p r o n o u n c e m e n t 

becomes b i n d i n g on i n f e r i o r c o u r t s u n l e s s i t has t h e 

c o n c u r r e n c e o f a m a j o r i t y o f t h e J u d g e s o r J u s t i c e s q u a l i f i e d 

t o d e c i d e t h e c a u s e . " ) . As i n d i c a t e d , t h e main o p i n i o n i n t h e 

o t h e r c a s e , C a r r , was a p l u r a l i t y o p i n i o n . 

I n M c K e n z i e , t h i s C o u r t c o n c l u d e d t h a t "wanton c o n d u c t i s 

t h e e q u i v a l e n t i n l a w t o i n t e n t i o n a l c o n d u c t . Such an 

a l l e g a t i o n o f i n t e n t r e n d e r s t h e s i x - y e a r s t a t u t o r y p e r i o d o f 

l i m i t a t i o n s [ i . e . , § 6-2-34] a p p l i c a b l e . " 887 So. 2d a t 870. 

A l t h o u g h t h e main o p i n i o n i n C a r r r e l i e d upon M c K e n z i e , o n l y 
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f o u r J u s t i c e s j o i n e d t h e main o p i n i o n . C a r r , 13 So. 3d a t 

956. F o u r o t h e r J u s t i c e s c o n c u r r e d i n t h e r e s u l t ; t h e a u t h o r 

o f t h i s o p i n i o n d i s s e n t e d . I d . 

I n a s p e c i a l w r i t i n g c o n c u r r i n g i n t h e r e s u l t i n C a r r , 

J u s t i c e See o f f e r e d t h e v i e w t h a t " a p p l i c a t i o n [ o f M c K e n z i e ] 

i n t h i s c a s e i s t r o u b l i n g . " 13 So. 3d a t 956 (See, J . , 

c o n c u r r i n g i n t h e r e s u l t ) . J u s t i c e See u l t i m a t e l y c o n c l u d e d , 

h owever, t h a t he w o u l d c o n c u r i n t h e r e s u l t o f t h e main 

o p i n i o n " b e c a u s e we have n o t been a s k e d t o o v e r r u l e M c K e n z i e . " 

13 So. 3d a t 956-58. I n t h e p r e s e n t c a s e , we have been a s k e d 

t o o v e r r u l e M c K e n z i e , and we do so f o r t h e r e a s o n s h e r e i n a f t e r 

d i s c u s s e d . 

We f i r s t o b s e r v e t h a t M c K e n z i e s t a n d s a l o n e as an 

e x c e p t i o n t o t h e l o n g l i n e o f c a s e s t h a t a d d r e s s e d t h e 

q u e s t i o n o f what s t a t u t e o f l i m i t a t i o n s was a p p l i c a b l e t o a 

c l a i m o f w a n t o n n e s s and t h a t r e p e a t e d l y a n s w e r e d t h a t q u e s t i o n 

by d e c i d i n g t h a t t h e t w o - y e a r l i m i t a t i o n s p e r i o d o f 

§ 6 - 2 - 3 8 ( l ) was a p p l i c a b l e . E x a m p l e s o f s u c h c a s e s d e c i d e d 

d u r i n g t h e two d e c a d e s i m m e d i a t e l y b e f o r e M c K e n z i e was d e c i d e d 

i n c l u d e t h e f o l l o w i n g : J i m W a l t e r Homes, I n c . v. N i c h o l a s , 

843 So. 2d 133, 135-36 ( A l a . 2002) ( h o l d i n g t h a t a c l a i m o f 
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w a n t o n n e s s was b a r r e d u n d e r § 6 - 2 - 3 8 ( l ) ) ; S a n d e r s v. P e o p l e s  

Bank & T r u s t Co., 817 So. 2d 683, 686 ( A l a . 2001) ( c l a i m o f 

w a n t o n n e s s g o v e r n e d by t w o - y e a r s t a t u t e o f l i m i t a t i o n s ) ; 

Cunningham v. L a n g s t o n , F r a z e r , Sweet & F r e e s e , P.A., 727 So. 

2d 800, 805 ( A l a . 1999) ("[A]n a c t i o n a l l e g i n g ... w a n t o n n e s s 

must be b r o u g h t w i t h i n two y e a r s o f t h e a c c r u a l o f t h e c a u s e 

o f a c t i o n . " ) ; L i f e I n s . Co. o f G e o r g i a v. S m i t h , 719 So. 2d 

797, 802-03 ( A l a . 1998) ( c l a i m o f w a n t o n n e s s g o v e r n e d by 

t w o - y e a r s t a t u t e o f l i m i t a t i o n s ) ; B o o k e r v. U n i t e d Am. I n s .  

Co. , 7 0 0 So. 2d 1333, 1340 ( A l a . 1997 ) ("Because t h e 

[ p l a i n t i f f s ] f i l e d t h e i r c o m p l a i n t i n A u g u s t 1993 -- o v e r two 

y e a r s a f t e r t h e i r c l a i m s a c c r u e d -- t h e i r n e g l i g e n c e and 

w a n t o n n e s s c l a i m s a r e t i m e - b a r r e d . " ) ; R u mford v. V a l l e y P e s t  

C o n t r o l , I n c . , 62 9 So. 2d 623, 627 ( A l a . 1993) ( c l a i m o f 

w a n t o n n e s s " g o v e r n e d by t h e t w o - y e a r s t a t u t e " o f l i m i t a t i o n s 

a t § 6 - 2 - 3 8 ( l ) ) ; Henson v. C e l t i c L i f e I n s . Co., 621 So. 2d 

1268, 1274 ( A l a . 1993) ("The s t a t u t o r y p e r i o d o f l i m i t a t i o n s 

f o r ... w a n t o n n e s s a c t i o n s , f o u n d a t ... § 6-2-38, i s two 

y e a r s . . . . " ) ; S m i t h v. M e d t r o n i c , I n c . , 607 So. 2d 156, 159 

( A l a . 1992) ("An a c t i o n a l l e g i n g ... w a n t o n n e s s ... must be 

b r o u g h t w i t h i n two y e a r s a f t e r t h e c a u s e o f a c t i o n a c c r u e d . " ) . 
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See a l s o S p a i n v. Brown & W i l l i a m s o n T obacco C o r p . , 872 So. 2d 

101, 125 ( A l a . 2003) ("'An a c t i o n a l l e g i n g ... w a n t o n n e s s ... 

must be b r o u g h t w i t h i n two y e a r s a f t e r t h e c a u s e o f a c t i o n 

a c c r u e d . ' " ( J o h n s t o n e , J . , c o n c u r r i n g i n p a r t , c o n c u r r i n g 

s p e c i a l l y i n p a r t , and d i s s e n t i n g i n p a r t ) ( q u o t i n g S m i t h v.  

M e d t r o n i c , I n c . , 607 So. 2d 156, 159 ( A l a . 1 9 9 2 ) ) ) . 

I n d e e d , even i n c a s e s d e c i d e d a f t e r M c K e n z i e , t h i s C o u r t 

has a p p l i e d a t w o - y e a r s t a t u t e o f l i m i t a t i o n s t o w a n t o n n e s s 

c l a i m s . See Boyce v. C a s s e s e , 941 So. 2d 932, 945-46 ( A l a . 

200 6 ) , and G i l m o r e v. M & B R e a l t y Co., 8 95 So. 2d 200, 207-0 9 

( A l a . 2 0 0 4 ) . See a l s o M a l s c h v. B e l l H e l i c o p t e r T e x t r o n ,  

I n c . , 916 So. 2d 60 0 , 60 1 ( A l a . 2005) ( c l a i m o f w a n t o n n e s s 

s u b j e c t t o "unambiguous t w o - y e a r s t a t u t e [ ] o f l i m i t a t i o n s " ) . 

On June 3, 2011, when t h i s C o u r t o r i g i n a l l y i s s u e d an 

o p i n i o n i n t h i s c a s e , t h e n C h i e f J u s t i c e Cobb a u t h o r e d a 

d i s s e n t i n g o p i n i o n . T h a t d i s s e n t i n g o p i n i o n i s a t t a c h e d as an 

a p p e n d i x t o t h i s o p i n i o n on r e h e a r i n g . See So. 3d a t 

. 2 I n h e r d i s s e n t , C h i e f J u s t i c e Cobb r e f e r r e d t o " y e a r s 

2The C o u r t ' s o p i n i o n on o r i g i n a l s u b m i s s i o n r e s p o n d e d t o 
some o f t h e v i e w s e x p r e s s e d i n t h a t d i s s e n t . B e c a u s e t h o s e 
r e s p o n s e s made f o r a more t h o r o u g h and s i f t i n g e x p l a n a t i o n o f 
t h e C o u r t ' s h o l d i n g and r a t i o n a l e i n t h i s c a s e , we have 
appended t h e n C h i e f J u s t i c e Cobb's d i s s e n t i n g o p i n i o n and 
r e t a i n e d t h e r e s p o n s e i n t h i s o p i n i o n on r e h e a r i n g . 
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o f o n g o i n g c o n f u s i o n r e g a r d i n g t h e p r o p e r l i m i t a t i o n s p e r i o d 

g o v e r n i n g w i l l f u l and wanton t o r t s " t h a t , a c c o r d i n g t o h e r 

d i s s e n t , p r e c e d e d t h i s C o u r t ' s d e c i s i o n i n M c K e n z i e . 

A p p e n d i x , So. 3d a t . The r e a l i t y , h owever, i s t h a t , 

u n t i l M c K e n z i e , no d e c i s i o n o f t h i s C o u r t e v e r a p p l i e d t h e 

s i x - y e a r s t a t u t e o f l i m i t a t i o n s o f § 6-2-34(1) t o a c l a i m o f 

w a n t o n n e s s , as t h a t t e r m i s now u n d e r s t o o d . Most o f t h e c a s e s 

r e v i e w e d i n M c K e n z i e and i n t h e l a w - r e v i e w a r t i c l e r e f e r e n c e d 

i n M c K e n z i e ( L i n d a Suzanne Webb, L i m i t a t i o n o f T o r t A c t i o n s  

u n d e r Alabama Law: D i s t i n g u i s h i n g b e t ween t h e Two-Year and t h e  

S i x - Y e a r S t a t u t e s o f L i m i t a t i o n s , 49 A l a . L. Rev. 1049 ( S p r i n g 

1 9 9 8 ) ) , and t o w h i c h t h e n C h i e f J u s t i c e Cobb's d i s s e n t i n g 

o p i n i o n a p p a r e n t l y a l l u d e d , a d d r e s s e d t h e d i s t i n c t i o n b e t ween 

t r e s p a s s and t r e s p a s s on t h e c a s e , and t h e y d i d so f o r 

p u r p o s e s o t h e r t h a n a s c e r t a i n i n g t h e a p p l i c a b l e l i m i t a t i o n s 

p e r i o d ( e . g . , d e t e r m i n i n g t h e s u f f i c i e n c y o f p l e a d i n g s o r o f 

p r o o f o f a g i v e n c l a i m ) . To t h e e x t e n t t h e i s s u e o f 

w a n t o n n e s s was a d d r e s s e d a t a l l i n s u c h c a s e s , i t was n o t i n 

t h e c o n t e x t o f t h e a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s . 3 

3 I n W.T. R a t l i f f Co. v. H e n l e y , 405 So. 2d 141 ( A l a . 
1 9 8 1 ) , t h i s C o u r t d i s c u s s e d a s t a t u t e - o f - l i m i t a t i o n s i s s u e , 
b u t i t s d i s c u s s i o n o f t h i s i s s u e r e l a t e d t o a c l a i m o t h e r t h a n 
t h e c l a i m o f w a n t o n n e s s d i s c u s s e d l a t e r i n t h e o p i n i o n . The 
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Thus, t h e d e c i s i o n s o f t h i s C o u r t b e f o r e M c K e n z i e and, 

w i t h t h e e x c e p t i o n o f C a r r , s i n c e M c K e n z i e , t h a t have 

a d d r e s s e d t h e s p e c i f i c q u e s t i o n w h e t h e r t h e t w o - y e a r 

l i m i t a t i o n s p e r i o d p r e s c r i b e d by § 6 - 2 - 3 8 ( l ) i s a p p l i c a b l e t o 

c l a i m s o f w a n t o n n e s s have u n i f o r m l y a n s w e r e d t h a t q u e s t i o n i n 

t h e a f f i r m a t i v e . That answer was c o m p e l l e d i n t h o s e c a s e s , as 

i t i s i n t h i s one, by t h e t e x t o f t h a t and o t h e r s t a t u t e s . As 

n o t e d , § 6 - 2 - 3 8 ( l ) p l a i n l y p r o v i d e s t h a t " [ a ] l l a c t i o n s f o r 

any i n j u r y t o t h e p e r s o n o r r i g h t s o f a n o t h e r n o t a r i s i n g f r o m 

c o n t r a c t and n o t s p e c i f i c a l l y e n u m e r a t e d i n t h i s s e c t i o n must 

be b r o u g h t w i t h i n two y e a r s . " W a l k e r ' s c l a i m s a l l e g i n g wanton 

c o n d u c t do n o t a r i s e o u t o f c o n t r a c t and do n o t i m p l i c a t e 

a n o t h e r e n u m e r a t e d a c t i o n w i t h i n § 6-2-38. As e x p l a i n e d 

b e l o w , n e i t h e r do t h e y f a l l w i t h i n t h e c a t e g o r y o f a c t i o n s f o r 

" t r e s p a s s " t o w h i c h § 6-2-34(1) makes a s i x - y e a r l i m i t a t i o n s 

p e r i o d a p p l i c a b l e . 

I n M c K e n z i e , t h i s C o u r t q u o t e d f r o m J u s t i c e J o n e s ' s 

d i s s e n t i n g o p i n i o n i n S t r o z i e r v. M a r c h i c h , 380 So. 2d 804, 

o p i n i o n c o n t a i n e d no a n a l y s i s as t o t h e a p p r o p r i a t e 
l i m i t a t i o n s p e r i o d w i t h r e s p e c t t o t h e c l a i m o f w a n t o n n e s s . 
A l s o , t h e u n d e r l y i n g t o r t was a t r e s p a s s t o l a n d g o v e r n e d by 
§ 6 - 2 - 3 4 ( 2 ) , A l a . Code 1975, n o t a t r e s p a s s t o t h e p e r s o n o r 
l i b e r t y o f a n o t h e r as i n t h e p r e s e n t c a s e . 
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809 ( A l a . 1 9 8 0 ) , i n c o n c l u d i n g t h a t t h e i s s u e p r e s e n t e d i n 

M c K e n z i e t u r n e d on " ' t h e d e g r e e o f c u l p a b i l i t y o f t h e a l l e g e d 

w r o n g f u l c o n d u c t . ' " M c K e n z i e , 887 So. 2d a t 870. I n s o f a r as 

i t g o e s , we r e a f f i r m t h i s f u n d a m e n t a l c o n c l u s i o n as so u n d . As 

b o t h M c K e n z i e and S t r o z i e r document, c o u r t s as a g e n e r a l r u l e 

have i n d e e d moved f r o m a c a u s a l i t y - b a s e d d i s t i n c t i o n b e t ween 

a c t i o n s l a b e l e d as t r e s p a s s and t r e s p a s s on t h e c a s e t o a 

c u l p a b i l i t y - b a s e d d i s t i n c t i o n , i . e . , b e tween i n t e n t i o n a l t o r t s 

and t h o s e b a s e d i n n e g l i g e n c e . A c c e p t a n c e o f t h i s c o n c l u s i o n , 

h owever, does n o t answer, b u t o n l y b e g s , t h e s e p a r a t e q u e s t i o n 

w h e t h e r a c l a i m o f w a n t o n n e s s i s a t r e s p a s s c l a i m f o r p u r p o s e s 

o f s 6 - 2 - 3 4 ( 1 ) . 

W i t h r e s p e c t t o t h i s s e p a r a t e q u e s t i o n , t h e a u t h o r o f 

t h i s o p i n i o n o b s e r v e d as f o l l o w s i n h i s d i s s e n t i n g o p i n i o n i n 

C a r r : 

" I n d i s c u s s i n g t h e t r a n s i t i o n f r o m a 
j u r i s p r u d e n c e t h a t c a t e g o r i z e d c a u s e s o f a c t i o n 
b a s e d on t h e c a u s a l s e q u e n c e o f e v e n t s t o one t h a t 
c a t e g o r i z e s b a s e d on t h e c u l p a b i l i t y o f t h e 
t o r t f e a s o r , one w e l l known a u t h o r i t y makes no 
m e n t i o n o f r e c k l e s s n e s s o r w a n t o n n e s s , i n s t e a d 
d i v i d i n g a c t i o n s m e r e l y between t h o s e i n v o l v i n g 
i n t e n t i o n a l c o n d u c t and t h o s e i n v o l v i n g n e g l i g e n c e . 
See W. Page K e e t o n , P r o s s e r and K e e t o n on t h e Law o f  
T o r t s a t 29-31 ( 5 t h ed. 1 9 8 4 ) . F u r t h e r , t h e 
d i s c u s s i o n i n P r o s s e r e x p l a i n s t h a t c a u s e s o f a c t i o n  
f o r t r e s p a s s , a s s a u l t and b a t t e r y , and f a l s e 
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i m p r i s o n m e n t -- i n o t h e r w o r d s , c a u s e s o f a c t i o n o f  
t h e v e r y t y p e a d d r e s s e d i n § 6-2-34(1) -- i n v o l v e  
i n t e n t i o n a l c o n d u c t by t h e t o r t f e a s o r : 'Terms s u c h 
as b a t t e r y , a s s a u l t and f a l s e i m p r i s o n m e n t , w h i c h 
were v a r i e t i e s o f t r e s p a s s , came t o be a s s o c i a t e d 
w i t h i n t e n t , and n e g l i g e n c e emerged as a s e p a r a t e 
t o r t . ... Th e r e i s s t i l l some o c c a s i o n a l 
c o n f u s i o n , and some t a l k o f a n e g l i g e n t " a s s a u l t and 
b a t t e r y , " b u t i n g e n e r a l t h e s e t e r m s a r e r e s t r i c t e d 
t o c a s e s o f i n t e n t . ' I d . a t 30 ( f o o t n o t e o m i t t e d ) . 
'"The i n t e n t i o n t o do harm, o r an u n l a w f u l i n t e n t , 
i s o f t h e v e r y e s s e n c e o f an a s s a u l t , and w i t h o u t i t 
t h e r e can be none."' I d . a t 30 n. 17 ( q u o t i n g 
R a e f e l d t v. K o e n i g , 152 W i s . 459, 462, 140 N.W. 56, 
57 ( 1 9 1 2 ) ) . See a l s o i d . a t 31 n. 18 ( e x p l a i n i n g 
t h a t ' a s s a u l t and b a t t e r y , f a l s e i m p r i s o n m e n t , and 
t r e s p a s s t o l a n d ' were ' d e r i v e d f r o m t r e s p a s s ' ) . 

"Our own c a s e s l i k e w i s e h o l d t h a t t h e t y p e s o f  
c l a i m s d e s c r i b e d i n § 6-2-34(1) i n v o l v e i n t e n t i o n a l  
harm t o t h e p l a i n t i f f . See, e.g., H a r p e r v. W i n s t o n  
C o u n t y , 892 So. 2d 346, 353 ( A l a . 2004) ( e x p l a i n i n g 
t h a t t h e u n c o n s e n t e d t o u c h i n g i n an a s s a u l t and 
b a t t e r y must have been done i n t e n t i o n a l l y ) ; Crown  
C e n t . P e t r o l e u m C o r p . v. W i l l i a m s , 679 So. 2d 651 
( A l a . 1996) ( f a l s e - i m p r i s o n m e n t c a s e ) . I n c o n t r a s t ,  
' " ' [ w ] a n t o n e s s ' has been d e f i n e d by t h i s C o u r t as  
t h e c o n s c i o u s d o i n g o f some a c t o r t h e o m i s s i o n o f  
some d u t y , w h i l e k n o w i n g o f t h e e x i s t i n g c o n d i t i o n s  
and b e i n g c o n s c i o u s t h a t , f r o m d o i n g o r o m i t t i n g t o  
do an a c t , i n j u r y w i l l l i k e l y o r p r o b a b l y r e s u l t . " '  
Bozeman v. C e n t r a l Bank o f t h e S o u t h , 646 So. 2d 
601, 603 ( A l a . 1994) ( q u o t i n g S t o n e v. S o u t h l a n d  
N a t ' l I n s . C o r p . , 58 9 So. 2d 128 9, 1292 ( A l a . 
1 9 9 1 ) ) . 'To p r o v e w a n t o n n e s s , i t i s n o t e s s e n t i a l  
t o p r o v e t h a t t h e d e f e n d a n t e n t e r t a i n e d a s p e c i f i c  
d e s i g n o r i n t e n t t o i n j u r e t h e p l a i n t i f f . ' A l f a  
Mut. I n s . Co. v. Roush, 723 So. 2d 1250, 1256 ( A l a . 
19 9 8 ) . " 
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C a r r , 13 So. 3d a t 962-63 (Murdock, J . , d i s s e n t i n g ) ( f o o t n o t e s 

o m i t t e d ; some e m p h a s i s a d d e d ) . 

I n A l f a M u t u a l I n s u r a n c e Co. v. Roush, 723 So. 2d 1250 

( A l a . 1 9 9 8 ) , c i t e d i n t h e a b o v e - q u o t e d p a s s a g e , t h i s C o u r t 

e x p l a i n e d t h a t w a n t o n n e s s i n v o l v e d r e c k l e s s n e s s and t h a t 

i n t e n t t o i n j u r e a n o t h e r was n o t an e l e m e n t o f a c l a i m 

a l l e g i n g w a n t o n n e s s : 

"'Wantonness' i s s t a t u t o r i l y d e f i n e d as ' [ c ] o n d u c t 
w h i c h i s c a r r i e d on w i t h a r e c k l e s s o r c o n s c i o u s  
d i s r e g a r d o f t h e r i g h t s o r s a f e t y o f o t h e r s . ' A l a . 
Code 1975, § 6 - 1 1 - 2 0 ( b ) ( 3 ) . 'Wantonness' has been 
d e f i n e d by t h i s C o u r t as t h e c o n s c i o u s d o i n g o f some 
a c t o r t h e o m i s s i o n o f some d u t y , w h i l e k n o w i n g o f 
t h e e x i s t i n g c o n d i t i o n s and b e i n g c o n s c i o u s t h a t , 
f r o m d o i n g o r o m i t t i n g t o do an a c t , i n j u r y w i l l 
l i k e l y o r p r o b a b l y r e s u l t . Bozeman v. C e n t r a l Bank  
o f t h e S o u t h , 646 So. 2d 601 ( A l a . 1 9 9 4 ) . To p r o v e 
w a n t o n n e s s , i t i s n o t e s s e n t i a l t o p r o v e t h a t t h e 
d e f e n d a n t e n t e r t a i n e d a s p e c i f i c d e s i g n o r i n t e n t t o 
i n j u r e t h e p l a i n t i f f . J o s e p h v. S t a g g s , 519 So. 2d 
952 ( A l a . 1 9 8 8 ) . ... C e r t a i n l a n g u a g e i n Lynn  
S t r i c k l a n d [ S a l e s & S e r v i c e , I n c . v. A e r o - L a n e  
F a b r i c a t o r s , I n c . , 510 So. 2d 142, 145 ( A l a . 1 9 8 7),] 
s u g g e s t e d t h a t a s p e c i f i c d e s i g n o r i n t e n t t o i n j u r e 
t h e p l a i n t i f f was an e l e m e n t o f a c l a i m f o r 
w a n t o n n e s s . To t h e e x t e n t t h a t Lynn S t r i c k l a n d 
d e v i a t e s f r o m t h e s t a t u t o r y d e f i n i t i o n o f 
w a n t o n n e s s , as f o l l o w e d by t h i s C o u r t , i t i s h e r e b y 
o v e r r u l e d . " 

723 So. 2d a t 1256 ( e m p h a s i s a d d e d ) . See a l s o Ex p a r t e  

T h i c k l i n , 824 So. 2d 723 ( A l a . 2002) ( c i t i n g A l f a v. R o u s h ) ; 

P o r t e r f i e l d v. L i f e & Cas. Co. o f T e n n e s s e e , 242 A l a . 102, 
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105, 5 So. 2d 71, 73 (1 941) ( q u o t i n g C e n t r a l o f G e o r g i a Ry. v. 

C o r b i t t , 218 A l a . 410, 411, 118 So. 755, 756 ( 1 9 2 8 ) , f o r t h e 

f o l l o w i n g p r o p o s i t i o n : "'To c o n s t i t u t e w i l l f u l o r i n t e n t i o n a l 

i n j u r y t h e r e must be a knowledge o f t h e d a n g e r a c c o m p a n i e d 

w i t h a d e s i g n o r p u r p o s e t o i n f l i c t i n j u r y , w h e t h e r t h e a c t be 

one o f c o m m i s s i o n o r o m i s s i o n , w h i l e i n w a n t o n n e s s t h i s d e s i g n 

o r p u r p o s e may be a b s e n t , and t h e a c t done o r o m i t t e d w i t h 

k n o w l edge o f t h e p r o b a b l e c o n s e q u e n c e , and w i t h r e c k l e s s  

d i s r e g a r d o f s u c h c o n s e q u e n c e . Alabama G.S.R. Co. v. M o o r e r , 

116 A l a . 642, 22 So. 900 [ ( 1 8 9 7 ) ] ; B i r m i n g h a m R. & E. Co. v.  

Bowers, 110 A l a . 328, 20 So. 345 [ ( 1 8 9 6 ) ] ; L o u i s v i l l e & N.R.  

Co. v. A n c h o r s , Adm'r, 114 A l a . 492, 22 So. 279, 62 Am.St.Rep. 

116 [ ( 1 8 9 7 ) ] . ' " ( e m p h a s i s a d d e d ) ) . 

C o n s i s t e n t w i t h t h e f o r e g o i n g , we n o t e t h a t t h e 

l e g i s l a t u r e e m p l o y s t h e t e r m " t r e s p a s s " i n § 6-2-34(1) i n 

c o n c e r t w i t h t h e c o n c e p t s o f f a l s e i m p r i s o n m e n t and a s s a u l t 

and b a t t e r y . We n o t e t h e a f o r e m e n t i o n e d h i s t o r i c a l d e r i v a t i o n 

o f t h e l a t t e r c a u s e s -- r e q u i r i n g an i n t e n t t o c a u s e t h e 

a c t i o n a b l e i n j u r y -- as f o r m s o f t r e s p a s s . We l i k e w i s e f i n d 

p e r t i n e n t t h e d o c t r i n e o f " n o s c i t u r a s o c i i s , " w h i c h h o l d s 

t h a t "where g e n e r a l and s p e c i f i c words w h i c h a r e c a p a b l e o f an 
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a n a l o g o u s m eaning a r e a s s o c i a t e d one w i t h t h e o t h e r , t h e y t a k e 

c o l o r f r o m e a c h o t h e r , so t h a t t h e g e n e r a l words a r e 

r e s t r i c t e d t o a s e n s e a n a l o g o u s t o t h a t o f t h e l e s s g e n e r a l . " 

W i n n e r v. M a r i o n C n t y . Comm'n, 415 So. 2d 1061, 1064 ( A l a . 

1982) ( c i t i n g S t a t e v. W e s t e r n U n i o n T e l . Co., 196 A l a . 570, 

72 So. 99 ( 1 9 1 6 ) , and C. Sands, S u t h e r l a n d S t a t u t o r y  

C o n s t r u c t i o n § 47.16 ( 4 t h ed. 1 9 7 3 ) ) . 

I t i s t r u e t h a t t h i s C o u r t has s t a t e d t h a t " [ w ] a n t o n n e s s 

i s n o t m e r e l y a h i g h e r d e g r e e o f c u l p a b i l i t y t h a n n e g l i g e n c e " 

and t h a t n e g l i g e n c e and w a n t o n n e s s " a r e q u a l i t a t i v e l y 

d i f f e r e n t t o r t c o n c e p t s . " Lynn S t r i c k l a n d S a l e s & S e r v . , I n c .  

v. A e r o - L a n e F a b r i c a t o r s , I n c . , 510 So. 2d 142, 145 ( A l a . 

1 9 8 7 ) . 4 I f we a r e t o a c c e p t t h e d i f f e r e n c e i n t h e s e c o n c e p t s 

4 T h i s C o u r t i n d i c a t e d i n Lynn S t r i c k l a n d t h a t t h i s 
" d i f f e r e n c e i n q u a l i t y r a t h e r t h a n i n d e g r e e " i s r o o t e d i n a 
" d i f f e r e n c e o f d e g r e e ... so marked as t o amount s u b s t a n t i a l l y 
t o a d i f f e r e n c e i n k i n d " : 

" T h i s ' d i f f e r e n c e i n q u a l i t y r a t h e r t h a n i n 
d e g r e e ' i s w e l l r e c o g n i z e d and f i r m l y e s t a b l i s h e d by 
l e a d i n g a u t h o r i t i e s on t o r t l a w . R e s t a t e m e n t  
(Second) o f T o r t s § 500 comment g ( 1 9 6 5 ) , p r o v i d e s , 
i n p a r t , t h a t ' [ t ] h e d i f f e r e n c e b e tween r e c k l e s s 
m i s c o n d u c t and c o n d u c t i n v o l v i n g o n l y s u c h a quantum 
o f r i s k as i s n e c e s s a r y t o make i t n e g l i g e n t i s a 
d i f f e r e n c e i n t h e d e g r e e o f t h e r i s k , b u t t h i s  
d i f f e r e n c e o f d e g r e e i s so marked as t o amount  
s u b s t a n t i a l l y t o a d i f f e r e n c e i n k i n d . ' " 
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as q u a l i t a t i v e i n n a t u r e , h owever, t h e n we c e r t a i n l y may 

a c c e p t t h e d i f f e r e n c e b e tween w a n t o n n e s s and i n t e n t as 

q u a l i t a t i v e i n n a t u r e , and f o r t h a t m a t t e r more d i s t i n c t i v e . 

T h a t s a i d , as J u s t i c e See o b s e r v e d i n h i s s p e c i a l w r i t i n g 

i n C a r r , q u e s t i o n i n g t h e c o n c l u s i o n r e a c h e d i n M c K e n z i e t h a t 

c l a i m s o f r e c k l e s s and wanton c o n d u c t ought t o be t r e a t e d t h e 

same as i n t e n t i o n a l - t o r t c l a i m s f o r s t a t u t e - o f - l i m i t a t i o n s 

p u r p o s e s "does n o t r e q u i r e t h a t wanton c o n d u c t be c o n s i d e r e d 

more c l o s e l y a k i n t o n e g l i g e n c e t h a n t o an i n t e n t i o n a l t o r t ; 

t h i s C o u r t has r e p e a t e d l y h e l d t h a t w a n t o n n e s s i s n e i t h e r an 

i n t e n t i o n a l t o r t n o r some f o r m o f ' s u p e r - n e g l i g e n c e . ' " 13 

So. 3d a t 958 n. 6 (See, J . , c o n c u r r i n g i n t h e r e s u l t ) . I n 

o t h e r w o r d s , a l l t h a t i s r e q u i r e d i s t h a t we be a b l e t o 

c o n c l u d e t h a t r e c k l e s s o r wanton c o n d u c t i s n o t an i n t e n t i o n a l 

t o r t . 5 

Lynn S t r i c k l a n d , 510 So. 2d a t 146. 
5 W h e t h e r w a n t o n n e s s and i n t e n t a r e i n some r e s p e c t s more 

s i m i l a r t o one a n o t h e r t h a n a r e n e g l i g e n c e and r e c k l e s s n e s s i s 
n o t t h e q u e s t i o n we must answer. I t i s n o t as i f we have 
b e f o r e us a s t a t u t e o f l i m i t a t i o n s o f two y e a r s f o r n e g l i g e n c e 
and a s t a t u t e o f l i m i t a t i o n s o f s i x y e a r s f o r i n t e n t i o n a l 
a c t s , w i t h t h e s e two o p t i o n s as o u r o n l y c h o i c e s and o u r t a s k 
b e i n g s i m p l y t o d e c i d e t o w h i c h o f t h e s e two t y p e s o f w r o n g f u l 
c o n d u c t a wanton a c t i s more s i m i l a r . I n s t e a d , we have a t 
i s s u e a s p e c i f i c s t a t u t e t h a t p r e s c r i b e s a s i x - y e a r s t a t u t e o f 
l i m i t a t i o n s f o r i n t e n t i o n a l t o r t s and a c a t c h a l l s t a t u t e 
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We a r e c l e a r t o t h e c o n c l u s i o n t h a t r e c k l e s s n e s s and 

w a n t o n n e s s a r e f u n d a m e n t a l l y d i f f e r e n t c o n c e p t s t h a n i n t e n t , 

and t h a t c l a i m s a l l e g i n g r e c k l e s s o r wanton c o n d u c t a r e 

d i s t i n c t i v e l y d i f f e r e n t t y p e s o f c l a i m s t h a n t h o s e a l l e g i n g 

i n t e n t i o n a l harm t o a p l a i n t i f f . We t h e r e f o r e c a n n o t p l a c e 

c l a i m s o f w a n t o n n e s s w i t h i n t h e g o v e r n a n c e o f § 6 - 2 - 3 4 ( 1 ) , 

w h i c h we i n t e r p r e t as i m p o s i n g a s i x - y e a r s t a t u t e o f 

l i m i t a t i o n s on t h e i n t e n t i o n a l t o r t s d e s c r i b e d t h e r e i n , i . e . , 

" t r e s p a s s t o p e r s o n o r l i b e r t y , s u c h as f a l s e i m p r i s o n m e n t o r 

a s s a u l t and b a t t e r y . " C o n c o m i t a n t l y , we c o n c l u d e t h a t c l a i m s 

a l l e g i n g r e c k l e s s and wanton c o n d u c t f a l l w i t h i n t h e 

g o v e r n a n c e o f t h e c a t c h a l l p r o v i s i o n i n § 6 - 2 - 3 8 ( l ) p r o v i d i n g 

a t w o - y e a r l i m i t a t i o n s p e r i o d f o r " [ a ] l l a c t i o n s f o r any 

i n j u r y t o t h e p e r s o n o r r i g h t s o f a n o t h e r n o t a r i s i n g f r o m 

c o n t r a c t and n o t s p e c i f i c a l l y e n u m e r a t e d i n t h i s s e c t i o n . " 

Then C h i e f J u s t i c e Cobb's d i s s e n t i n g o p i n i o n s t a t e d t h a t 

" [ t ] h e m a j o r i t y o p i n i o n s i m p l y p u t s f o r w a r d t h e o p p o s i n g 

p r e s c r i b i n g a t w o - y e a r s t a t u t e o f l i m i t a t i o n s f o r a l l t o r t s 
n o t e x p r e s s l y r e f e r e n c e d i n t h e f o r m e r s t a t u t e o r some s i m i l a r 
s p e c i f i c s t a t u t e . Under t h e c h o i c e s made f o r us by t h e 
l e g i s l a t u r e , o u r t a s k i s s i m p l y t o d e c i d e i f w a n t o n n e s s i s 
i n t e n t . I f i t i s , a c l a i m a l l e g i n g i t f a l l s w i t h i n t h e f o r m e r 
s t a t u t e ; i f , by d e f i n i t i o n , i t i s s o m e t h i n g d i f f e r e n t , a c l a i m 
a l l e g i n g i t f a l l s o u t s i d e t h a t s t a t u t e . P l a i n l y , i t i s 
s o m e t h i n g d i f f e r e n t . 
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a r g u m e n t s t h i s C o u r t r e j e c t e d i n M c K e n z i e v. K i l l i a n , 887 

So. 2d 861 ( A l a . 2 0 0 4 ) . " A p p e n d i x t o t h i s o p i n i o n , So. 3d 

a t . Such a v i e w i s s i m p l y i n c o r r e c t . The b a s i s f o r o u r 

d e c i s i o n i n t h i s c a s e i s a r e c o g n i t i o n t h a t t h e r e i s a 

d i f f e r e n c e b e t ween a c l a i m o f w a n t o n n e s s and an i n t e n t i o n a l 

t o r t . As C h i e f J u s t i c e Cobb c o n c e d e d , M c K e n z i e " d e t a i l e d t h e 

l a w o f t r e s p a s s and t r e s p a s s on t h e c a s e . " I d . A f t e r 

c o n c l u d i n g t h a t t h e d i f f e r e n c e b e tween t r e s p a s s on t h e c a s e 

and t r e s p a s s i s one o f c u l p a b i l i t y r a t h e r t h a n c a u s a t i o n 

( a g a i n , a n o t i o n t h a t we r e a f f i r m t o d a y ) , M c K e n z i e gave v e r y 

l i t t l e a t t e n t i o n t o -- and no a n a l y s i s o f -- t h e m e a n i n g o f 

w a n t o n n e s s o r t h e d i f f e r e n c e b e tween a c l a i m o f w a n t o n n e s s and 

an i n t e n t i o n a l t o r t . The f o l l o w i n g c o n c l u s o r y d e c l a r a t i o n i s 

t h e e x t e n t o f t h e C o u r t ' s t r e a t m e n t o f t h i s i s s u e i n M c K e n z i e : 

"As t h e C o u r t r e c o g n i z e d i n [ L o u i s v i l l e & N a s h v i l l e R.R. v.]  

J o h n s [ , 267 A l a . 261, 101 So. 2d 265 ( 1 9 5 8 ) ] , wanton c o n d u c t 

i s t h e e q u i v a l e n t i n l a w t o i n t e n t i o n a l c o n d u c t . " 887 So. 2d 

a t 8 7 0 . 6 

6 I n L o u i s v i l l e & N a s h v i l l e R.R. v. J o h n s , 267 A l a . 261, 
101 So. 2d 265 ( 1 9 5 8 ) , t h i s C o u r t was c o n c e r n e d w i t h w h e t h e r 
t h e p l a i n t i f f had s a t i s f i e d common-law p l e a d i n g r e q u i r e m e n t s 
i n a c o m p l a i n t a t t e m p t i n g t o a s s e r t c o r p o r a t e l i a b i l i t y f o r 
t h e wanton a c t s o f i t s employee where t h e c o r p o r a t e d e f e n d a n t 
had n o t d i r e c t l y p a r t i c i p a t e d i n t h e a c t . I n a d d i t i o n , t h a t 
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As d i d t h e C o u r t i n M c K e n z i e , t h e n C h i e f J u s t i c e Cobb 

r e l i e d i n h e r d i s s e n t i n g o p i n i o n upon t h e v i e w s e x p r e s s e d by 

J u s t i c e J o n e s i n a d i s s e n t i n g o p i n i o n i n t h e 1980 c a s e o f 

S t r o z i e r v. M a r c h i c h , 380 So. 2d 804, 806 ( A l a . 1 9 8 0 ) : 

"'"The r a t i o n a l e f o r my v i e w c o m p o r t s w i t h t h e 
f u n d a m e n t a l c o n c e p t s o f o u r f a u l t - b a s e d s y s t e m o f 
t o r t l a w . One who i n j u r e s a n o t h e r , o r a n o t h e r ' s 
p r o p e r t y , as a r e s u l t o f c o n d u c t i n t e n t i o n a l l y  
c o m m i t t e d s h o u l d be h e l d t o a h i g h e r d e g r e e o f 
a c c o u n t a b i l i t y t h a n one who i n j u r e s a n o t h e r t h r o u g h 
a s i m p l e l a c k o f due c a r e . J u s t as t h e f o r m e r , 
b e c a u s e o f i t s h i g h e r d e g r e e o f c u l p a b i l i t y , c a r r i e s 
a p o t e n t i a l f o r p u n i t i v e damages, so s h o u l d i t a l s o 
c a r r y a l o n g e r p e r i o d w i t h i n w h i c h t o e n f o r c e 
a c c o u n t a b i l i t y f o r s u c h i n t e n t i o n a l wrong. One who 
k n o w i n g l y s e t s i n t o m o t i o n , by i n t e n t i o n a l l y d o i n g  
... an a c t , a s e q u e n c e o f e v e n t s r e s u l t i n g i n 
r e a s o n a b l y f o r e s e e a b l e i n j u r y t o a n o t h e r , w h e t h e r 
t h e r e s u l t i n g i n j u r y i s i m m e d i a t e o r c o n s e q u e n t i a l , 
i n my o p i n i o n , has c o m m i t t e d a t r e s p a s s w i t h i n t h e 
c o n t e m p l a t i o n o f t h e s i x - y e a r s t a t u t e o f 
l i m i t a t i o n s . 

" ' " I n d e e d , I have s e a r c h e d i n v a i n f o r p o s s i b l e 
a l t e r n a t i v e p o l i c y c o n s i d e r a t i o n s f o r l i m i t i n g t h e 
p e r i o d o f a c c o u n t a b i l i t y i n c e r t a i n t o r t c a s e s t o 
one y e a r and i n o t h e r c a s e s t o s i x y e a r s . I s u b m i t 
t h a t t h e o n l y l o g i c a l , as w e l l as t h e o n l y 
d e f e n s i b l e , b a s i s f o r t h i s d i f f e r e n c e i s t h e e x t e n t 
o f t h e wrong o r t h e d e g r e e o f c u l p a b i l i t y . " ' " 

c a s e was d e c i d e d b a s e d on a c a u s a l i t y - b a s e d v i e w o f t r e s p a s s 
and t r e s p a s s on t h e c a s e , r a t h e r t h a n t h e modern c u l p a b i l i t y -
b a s e d v i e w . See J o h n s , 267 A l a . a t 276-77, 101 So. 2d a t 279¬
80. 
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A p p e n d i x , So. 3d a t ( q u o t i n g M c K e n z i e , 887 So. 2d a t 

870, q u o t i n g i n t u r n S t r o z i e r , 380 So. 2d a t 809-10 ( J o n e s , 

J . , d i s s e n t i n g ) ( e m p h a s i s o m i t t e d ; e m p h a s i s a d d e d ) ) . 

The f u n d a m e n t a l d i f f i c u l t y w i t h t h e q u o t e d p a s s a g e i s 

t h a t i t c o l l a p s e s t h e c o n c e p t o f w a n t o n n e s s i n t o t h e c o n c e p t 

o f an i n t e n t i o n a l t o r t . I t does so i n p a r t by i g n o r i n g t h e 

d i f f e r e n c e b e t ween i n t e n d e d a c t s and i n t e n d e d c o n s e q u e n c e s , 

s t a t i n g , f o r e x a m p l e , t h a t " [ o ] n e who i n j u r e s a n o t h e r ... as 

a r e s u l t o f c o n d u c t i n t e n t i o n a l l y c o m m i t t e d s h o u l d be h e l d t o 

a h i g h e r d e g r e e o f a c c o u n t a b i l i t y t h a n one who i n j u r e s a n o t h e r 

t h r o u g h a s i m p l e l a c k o f due c a r e " and by i t s r e f e r e n c e t o 

" c o n d u c t i n t e n t i o n a l l y c o m m i t t e d " as an " i n t e n t i o n a l wrong." 

887 So. 2d a t 870. S u b s e q u e n t l y , t h e p a s s a g e r e f e r s t o 

" i n t e n t i o n a l l y d o i n g ... an a c t " t h a t r e s u l t s i n o n l y a 

" r e a s o n a b l y f o r e s e e a b l e i n j u r y t o a n o t h e r " as a " t r e s p a s s , " 

n o t w i t h s t a n d i n g t h e f a c t t h a t r e a s o n a b l e f o r e s e e a b i l i t y 

c l e a r l y i s a n e g l i g e n c e s t a n d a r d . I d . 

As a l r e a d y n o t e d , t h i s C o u r t a g r e e s , i n s o f a r as i t g o e s , 

w i t h t h e f u n d a m e n t a l n o t i o n e x p r e s s e d a t t h e end o f t h e a b o v e -

q u o t e d p a s s a g e , i . e . , t h a t " t h e o n l y d e f e n s i b l e b a s i s " f o r 

a p p l y i n g a t w o - y e a r s t a t u t e o f l i m i t a t i o n s t o some c o n d u c t and 
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a s i x - y e a r s t a t u t e o f l i m i t a t i o n s t o o t h e r c o n d u c t i s " t h e 

d e g r e e o f c u l p a b i l i t y " o f t h e w r o n g d o e r . We do s o , however, 

n o t b e c a u s e we, l i k e J u s t i c e J o n e s , have s e a r c h e d f o r , b u t 

been u n a b l e t o f i n d , " p o l i c y c o n s i d e r a t i o n s " t h a t w o u l d 

s u p p o r t a d i f f e r e n t c o n c l u s i o n , b u t b e c a u s e t h e l e g i s l a t u r e 

has made t h e p o l i c y c h o i c e f o r us by s t a t u t e . M o r e o v e r , u n l i k e 

J u s t i c e J o n e s , we c a n n o t c o n c l u d e t h a t i t i s a p p r o p r i a t e t o 

c o n f l a t e t h e c o n c e p t s o f w a n t o n n e s s and i n t e n t f o r p u r p o s e s o f 

a s s e s s i n g " t h e d e g r e e o f c u l p a b i l i t y . " 

B. S t a r e D e c i s i s 

As i n t h i s c a s e , t h i s C o u r t was a s k e d i n F o r e m o s t  

I n s u r a n c e Co. v. Parham, 693 So. 2d 409 ( A l a . 1997 ), t o 

o v e r r u l e a d e c i s i o n o f t h i s C o u r t made o n l y a few y e a r s 

e a r l i e r and t h e r e b y r e a f f i r m a r u l e t h a t had been r e c o g n i z e d 

as t h e l a w o f Alabama f o r many y e a r s b e f o r e t h a t r e c e n t 
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d e c i s i o n . 7 I n d e c i d i n g t o o v e r r u l e t h e e a r l i e r d e c i s i o n , t h e 

C o u r t i n F o r e m o s t d e c l a r e d : 

" A l t h o u g h t h i s C o u r t s t r o n g l y b e l i e v e s i n t h e 
d o c t r i n e o f s t a r e d e c i s i s and makes e v e r y r e a s o n a b l e 
a t t e m p t t o m a i n t a i n t h e s t a b i l i t y o f t h e l a w , t h i s 
C o u r t has had t o r e c o g n i z e on o c c a s i o n t h a t i t i s 
n e c e s s a r y and p r u d e n t t o a d m i t p r i o r m i s t a k e s and t o 
t a k e t h e s t e p s n e c e s s a r y t o e n s u r e t h a t we f o s t e r a 
s y s t e m o f j u s t i c e t h a t i s manageable and t h a t i s 
f a i r t o a l l c o n c e r n e d . See, e.g., J a c k s o n v. C i t y  
o f F l o r e n c e , 2 94 A l a . 592, 598, 320 So. 2d 68, 73 
( 1 9 7 5 ) , i n w h i c h J u s t i c e S h o r e s , w r i t i n g f o r t h i s 
C o u r t , s t a t e d : 'As s t r o n g l y as we b e l i e v e i n t h e 
s t a b i l i t y o f t h e l a w , we a l s o r e c o g n i z e t h a t t h e r e 
i s m e r i t , i f n o t h o n o r , i n a d m i t t i n g p r i o r m i s t a k e s 
and c o r r e c t i n g them.'" 

7 L i k e t h e p r e s e n t c a s e , one o f t h e i s s u e s p r e s e n t e d i n 
F o r e m o s t r e l a t e d t o t h e p r o p e r o p e r a t i o n o f a s t a t u t e o f 
l i m i t a t i o n s . I n t h i s r e g a r d , t h e s p e c i f i c i s s u e p r e s e n t e d i n 
F o r e m o s t was when a f r a u d c a u s e o f a c t i o n " a c c r u e d " u n d e r A l a . 
Code 1975, § 6 - 2 - 3 0 ( a ) , so as t o t r i g g e r t h e r u n n i n g o f t h e 
l i m i t a t i o n s p e r i o d o f § 6 - 2 - 3 8 ( l ) . B e f o r e 1989, t h e C o u r t had 
c o n s t r u e d t h e t e r m " a c c r u e d " i n t h a t c o n t e x t t o mean t h a t "a 
f r a u d c l a i m a c c r u e d , t h u s commencing t h e r u n n i n g o f t h e 
s t a t u t o r y l i m i t a t i o n s p e r i o d , when t h e p l a i n t i f f d i s c o v e r e d 
t h e f r a u d o r when t h e p l a i n t i f f s h o u l d have d i s c o v e r e d t h e 
f r a u d i n t h e e x e r c i s e o f r e a s o n a b l e c a r e . " 693 So. 2d a t 417. 
Under t h e c o m b i n e d e f f e c t o f H i c k o x v. S t o v e r , 551 So. 2d 259 
( A l a . 1 9 8 9 ) , and H i c k s v. G l o b e L i f e & A c c i d e n t I n s u r a n c e Co., 
584 So. 2d 458 ( A l a . 1 9 9 1 ) , t h a t j u d i c i a l i n t e r p r e t a t i o n was 
ch a n g e d so t h a t t h e t h e r e t o f o r e r e c o g n i z e d " r e a s o n a b l e -
r e l i a n c e " s t a n d a r d was r e p l a c e d by a " j u s t i f i a b l e - r e l i a n c e " 
s t a n d a r d . Under t h a t new s t a n d a r d , a p e r s o n ' s r e l i a n c e was t o 
be j u d g e d o n l y by what he o r she a c t u a l l y knew o f f a c t s t h a t 
w o u l d have p u t a r e a s o n a b l e p e r s o n on n o t i c e o f f r a u d . 693 
So. 2d a t 418. The C o u r t d e t e r m i n e d i n F o r e m o s t t h a t t h e s o -
c a l l e d " r e a s o n a b l e - r e l i a n c e " s t a n d a r d was i n f a c t t h e p r o p e r 
c o n s t r u c t i o n f o r t h e s t a t u t o r y t e r m " a c c r u e d " and o v e r r u l e d 
H i c k o x and H i c k s on t h a t p o i n t . 
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693 So. 2d a t 421. 

C o n s i s t e n t w i t h t h e f o r e g o i n g , we o v e r r u l e M c K e n z i e t o 

t h e e x t e n t t h a t i t h o l d s t h a t a c l a i m o f w a n t o n n e s s f a l l s 

w i t h i n t h e s i x - y e a r s t a t u t e o f l i m i t a t i o n s now f o u n d i n 

§ 6 - 2 - 3 4 ( 1 ) . We once a g a i n r e a f f i r m t h e p r o p o s i t i o n t h a t 

w a n t o n n e s s c l a i m s a r e g o v e r n e d by t h e t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s now emb o d i e d i n § 6 - 2 - 3 8 ( l ) . 

I n h e r d i s s e n t i n g o p i n i o n on o r i g i n a l s u b m i s s i o n , t h e n 

C h i e f J u s t i c e Cobb c h a r a c t e r i z e d as " p a r t i c u l a r l y d i s t r e s s i n g " 

what she d e s c r i b e d as t h i s C o u r t ' s " w i l l i n g n e s s t o d i s r e g a r d 

t h e c r i t i c a l j u d i c i a l p o l i c y o f s t a r e d e c i s i s " and t o a c t as 

"some s o r t o f ' o t h e r l e g i s l a t u r e ' " i n t h e wake o f c o m p o s i t i o n 

c h a nges i n t h e C o u r t . A p p e n d i x t o t h i s o p i n i o n , So. 3d 

a t . On o r i g i n a l s u b m i s s i o n we r e j e c t e d , and we a g a i n 

r e j e c t , b o t h t h e s e c h a r a c t e r i z a t i o n s and t h e i r p r e m i s e . 

The s t a t e d p r e m i s e f o r t h e C h i e f J u s t i c e ' s " d i s t r e s s " was 

t h e n o t i o n t h a t " t h e l a w i n A l a b a m a c o n c e r n i n g t h e p r o p e r 

l e g a l a n a l y s i s o f w a n t o n n e s s was n o t s e t t l e d and was i n f a c t 

b a s e d on c o n f u s i n g and i n c o n s i s t e n t d i s c u s s i o n s o f c a u s a l i t y 

r a t h e r t h a n c u l p a b i l i t y , " a p p e n d i x , So. 3d a t , p r i o r 

t o t h i s C o u r t ' s d e c i s i o n i n M c K e n z i e and t h a t " M c K e n z i e 
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r e p r e s e n t e d a t h o r o u g h and p e r s u a s i v e d i s c u s s i o n o f t h e p r o p e r 

l e g a l p o l i c y t o be a p p l i e d . " A p p e n d i x , So. 3d a t . 

As we have n o t e d , M c K e n z i e d i d p r o v i d e "a t h o r o u g h and 

p e r s u a s i v e d i s c u s s i o n " o f t h e p r o p r i e t y o f d i s t i n g u i s h i n g 

b e t ween " t r e s p a s s " and " t r e s p a s s on t h e c a s e " b a s e d upon 

c u l p a b i l i t y r a t h e r t h a n c a u s a l i t y . I t d i d n o t , however, 

p r e s e n t "a t h o r o u g h and p e r s u a s i v e d i s c u s s i o n " o f t h e 

r e s p e c t i v e meanings o f t h e t e r m s w a n t o n n e s s and i n t e n t , o r how 

t h e c o n c e p t s r e p r e s e n t e d by t h o s e t e r m s r e l a t e t o t h e l a n g u a g e 

i n § 6-2-34(1) and § 6 - 2 - 3 8 ( l ) . M o r e o v e r , as a l s o has been 

n o t e d , f o r many y e a r s b e f o r e M c K e n z i e was d e c i d e d , o u r c a s e s 

c o n s i s t e n t l y and e x p r e s s l y a p p l i e d a t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s t o c l a i m s o f w a n t o n n e s s , j u s t as t h e y d i d a f t e r 

M c K e n z i e was d e c i d e d , w i t h one e x c e p t i o n . Even i n t h a t 

e x c e p t i o n , a m a j o r i t y o f t h i s C o u r t s u g g e s t e d w i t h t h e i r v o t e 

t h a t t h e y had some c o n c e r n r e g a r d i n g t h e a n a l y s i s i n M c K e n z i e . 

See C a r r , 13 So. 3d a t 956 (See, S t u a r t , S m i t h , and B o l i n , 

J J . , c o n c u r r i n g i n t h e r e s u l t ) ; C a r r , 13 So. 3d a t 959 

(Murdock, J . , d i s s e n t i n g ) . I n t h e o n l y o p i n i o n w r i t t e n by any 

o f t h e f o u r J u s t i c e s who c o n c u r r e d i n t h e r e s u l t o n l y , J u s t i c e 
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See o p i n e d t h a t i f and when t h i s C o u r t were t o be a s k e d t o 

r e v i s i t M c K e n z i e , i t w o u l d be a p p r o p r i a t e t o do s o . 

I n r e v i s i t i n g and o v e r r u l i n g M c K e n z i e t o d a y , we f i n d 

a p p l i c a b l e n o t o n l y t h e a b o v e - q u o t e d a d m o n i t i o n o f J u s t i c e 

S h o r e s r e p e a t e d i n F o r e m o s t , b u t a l s o t h e a d m o n i t i o n s o f t h e 

U n i t e d S t a t e s Supreme C o u r t i n c a s e s s u c h as C i t i z e n s U n i t e d  

v. F e d e r a l E l e c t i o n C o m m i s s i o n , U.S. , 130 S. C t . 876 

( 2 0 1 0 ) : 

" [ I ] f t h e p r e c e d e n t u n d e r c o n s i d e r a t i o n i t s e l f 
d e p a r t [ s ] f r o m t h e C o u r t ' s j u r i s p r u d e n c e , r e t u r n i n g 
t o t h e ' " i n t r i n s i c a l l y s o u n d e r " d o c t r i n e e s t a b l i s h e d 
i n p r i o r c a s e s ' may ' b e t t e r s e r v [ e ] t h e v a l u e s o f 
s t a r e d e c i s i s t h a n w o u l d f o l l o w i n g [ t h e ] more 
r e c e n t l y d e c i d e d c a s e i n c o n s i s t e n t w i t h t h e 
d e c i s i o n s t h a t came b e f o r e i t . ' A d a r a n d  
C o n s t r u c t o r s , I n c . v. Pena, 515 U.S. 200, 231 
( 1 9 9 5 ) ; see a l s o H e l v e r i n g [ v . H a l l o c k , 30 9 U.S. 
1 0 6 ] , a t 119 [ ( 1 9 4 0 ) ] ; R a n d a l l [v. S o r r e l l , 54 8 U.S. 
2 3 0 ] , a t 274 [ ( 2 0 0 6 ) ] ( S t e v e n s , J . , d i s s e n t i n g ) . 
A b r o g a t i n g t h e e r r a n t p r e c e d e n t , r a t h e r t h a n 
r e a f f i r m i n g o r e x t e n d i n g i t , m i g h t b e t t e r p r e s e r v e 
t h e l a w ' s c o h e r e n c e and c u r t a i l t h e p r e c e d e n t ' s 
d i s r u p t i v e e f f e c t s . " 

U.S. a t , 130 S.Ct. a t 921. 

" ' [ S ] t a r e d e c i s i s i s a p r i n c i p l e o f p o l i c y and n o t  
a m e c h a n i c a l f o r m u l a o f a d h e r e n c e t o t h e l a t e s t  
d e c i s i o n , however r e c e n t and q u e s t i o n a b l e , when s u c h  
a d h e r e n c e i n v o l v e s c o l l i s i o n w i t h a p r i o r d o c t r i n e  
more e m b r a c i n g i n i t s s c o p e , i n t r i n s i c a l l y s o u n d e r ,  
and v e r i f i e d by e x p e r i e n c e . ' H e l v e r i n g v. H a l l o c k , 
309 U.S. 10 6, 11 9 (1940 ). R e m a i n i n g t r u e t o an  
' i n t r i n s i c a l l y s o u n d e r ' d o c t r i n e e s t a b l i s h e d i n 
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p r i o r c a s e s b e t t e r s e r v e s t h e v a l u e s o f s t a r e 
d e c i s i s t h a n w o u l d f o l l o w i n g a more r e c e n t l y d e c i d e d  
c a s e i n c o n s i s t e n t w i t h t h e d e c i s i o n s t h a t came  
b e f o r e i t ; t h e l a t t e r c o u r s e w o u l d s i m p l y compound 
t h e r e c e n t e r r o r and w o u l d l i k e l y make t h e 
u n j u s t i f i e d b r e a k f r o m p r e v i o u s l y e s t a b l i s h e d 
d o c t r i n e c o m p l e t e . I n s u c h a s i t u a t i o n , ' s p e c i a l 
j u s t i f i c a t i o n ' e x i s t s t o d e p a r t f r o m t h e r e c e n t l y 
d e c i d e d c a s e . " 

A d a r a n d C o n s t r u c t o r s , I n c . v. Pena, 515 U.S. 200, 231-33 

(1995) ( e m p h a s i s added) ( c o n s i d e r i n g t h e o p e r a t i o n o f s t a r e 

d e c i s i s as t o an i s s u e o f c o n s t i t u t i o n a l i n t e r p r e t a t i o n ) . 8 

F o r t h e r e a s o n s e x p l a i n e d , M c K e n z i e a l t e r e d t h e l a w i n a 

manner t h a t , u n d e r w e l l e s t a b l i s h e d p r i n c i p l e s c o n c e r n i n g t h e 

o p e r a t i o n o f t h e d o c t r i n e o f s t a r e d e c i s i s , we a r e now 

8 " S t a r e d e c i s i s i s n o t an i n e x o r a b l e command. 

" P a r t i c u l a r l y where a p r e c e d e n t o r s e r i e s o f 
p r e c e d e n t s has been t r e a t e d as a u t h o r i t a t i v e f o r a 
l o n g t i m e , c o u r t s a r e g e n e r a l l y r e t i c e n t t o d e v i a t e 
f r o m t h a t p o l i c y , e s p e c i a l l y where t h e p r e c e d e n t has 
been f o l l o w e d f o r a l o n g p e r i o d o f y e a r s . 

f i 

"... A c o u r t may o v e r r u l e p r e c e d e n t a f t e r r e v i e w i n g 
t h e p l a u s i b i l i t y o f t h e e x i s t i n g i n t e r p r e t a t i o n o f 
a s t a t u t e , t h e e x t e n t t o w h i c h t h a t i n t e r p r e t a t i o n 
has been f i x e d i n t h e f a b r i c o f t h e l a w , and t h e 
s t r e n g t h o f a r g u m e n t s f o r c h a n g i n g t h e 
i n t e r p r e t a t i o n . " 

2 0 Am. J u r . C o u r t s § 131 ( 2 0 0 5 ) . 
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i m p e l l e d t o o v e r r u l e . I f we d i d n o t f o l l o w t h e s e p r i n c i p l e s 

and o v e r r u l e M c K e n z i e , we w o u l d be e n s h r i n i n g i n o u r l a w an 

e r r o n e o u s d e c i s i o n . A f a i l u r e by t h i s C o u r t t o a d m i t i t s 

e r r o r and t o a d h e r e t o t h e p o l i c y c h o i c e t h a t has been made by 

o u r l e g i s l a t u r e w o u l d be t h e c o u r s e t h a t w o u l d " u n d e r m i n e [ ] 

i t s j u d i c i a l a u t h o r i t y and e q u a t e [ ] t h [ i s ] C o u r t w i t h some 

s o r t o f ' o t h e r l e g i s l a t u r e ' t o t h e d e t r i m e n t o f a l l t h e c o u r t s 

i n t h i s S t a t e , " A p p e n d i x t o t h i s o p i n i o n , So. 3d a t , 

and t o t h e d e t r i m e n t o f t h e d o c t r i n e o f s e p a r a t i o n o f p o w e r s . 9 

9What w o u l d be t r u l y " d i s t r e s s i n g " w o u l d be i f , when t h i s 
C o u r t has made an e r r o r as i t d i d i n M c K e n z i e , i t w o u l d be 
u n w i l l i n g t o " c o n f e s s " t h a t e r r o r and s e t t h e l a w r i g h t . 

I n t h e 17 months p r i o r t o t h e o r i g i n a l i s s u a n c e o f t h e 
o p i n i o n i n t h i s c a s e on June 3, 2011 ( i . e . , t h e p e r i o d d a t i n g 
b a c k t o t h e b e g i n n i n g o f 2 0 1 0 ) , t h i s C o u r t had i s s u e d o p i n i o n s 
i n 9 c a s e s o v e r r u l i n g p r e e x i s t i n g p r e c e d e n t . See W i l l i a m s v.  
S t a t e , 73 So. 3d 738 ( A l a . 2 0 1 1 ) ; Ex p a r t e R o g e r s , 68 So. 3d 
773 ( A l a . 2 0 1 0 ) ; H u t c h i n s o n v. S t a t e , 66 So. 3d 220 ( A l a . 
2 0 1 0 ) ; S t e e l e v. F e d e r a l N a t ' l M o r t g . A s s ' n , 69 So. 3d 89 
( A l a . 2 0 1 0 ) ; E l l i o t t v. N a v i s t a r , I n c . , 65 So. 3d 379 ( A l a . 
2 0 1 0 ) ; DGB, LLC v. H i n d s , 55 So. 3d 218 ( A l a . 2 0 1 0 ) ; R i l e y  
v. C o r n e r s t o n e Cmty. O u t r e a c h , 57 So. 3d 704 ( A l a . 2 0 1 0 ) ; 
R o b e r t s o n v. Gaddy E l e c . & P l u m b i n g , LLC, 53 So. 3d 75 ( A l a . 
2 0 1 0 ) ; and T e e r v. J o h n s t o n , 60 So. 3d 253 ( A l a . 2 0 1 0 ) . 
A l t h o u g h t h e r e were i n f a c t c o m p o s i t i o n c h anges i n t h e C o u r t 
b e t ween t h e d a t e o f t h e p r e c e d e n t o v e r r u l e d and t h e d e c i s i o n 
o v e r r u l i n g i t , most o f t h o s e c a s e s o v e r r u l i n g p r i o r d e c i s i o n s 
were r e n d e r e d by a unanimous v o t e o f t h e C o u r t . I n e a c h o f 
them, t h e C o u r t , as i t does t o d a y , f e l t c o m p e l l e d t o o v e r r u l e 
one o r more p r i o r d e c i s i o n s b a s e d on i t s g o o d - f a i t h b e l i e f 
t h a t d o i n g so c o m p o r t e d w i t h w e l l e s t a b l i s h e d p r i n c i p l e s 
r e l a t i n g t o t h e d o c t r i n e o f s t a r e d e c i s i s and was n e c e s s a r y t o 
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C. P r o s p e c t i v e A p p l i c a t i o n 

We now t u r n t o t h e manner i n w h i c h t h e r u l e we ann o u n c e d 

on June 3, 2011, and r e a f f i r m t o d a y s h o u l d be a p p l i e d w i t h 

r e s p e c t t o l i t i g a n t s as t o whom t h e s i x - y e a r l i m i t a t i o n s 

p e r i o d p r e v i o u s l y a n n o u n c e d by t h i s C o u r t i n M c K e n z i e has 

begun t o r u n b u t has n o t y e t e x p i r e d . I n t h i s r e g a r d , we n o t e 

t h a t W a l k e r ' s c l a i m was t i m e l y f i l e d u n d e r t h e r u l e o f l a w 

anno u n c e d i n M c K e n z i e , b u t u n t i m e l y i f we were t o a p p l y 

r e t r o a c t i v e l y t o him t h e r u l e o f l a w ann o u n c e d t o d a y . 

A l t h o u g h t h e r e t r o a c t i v e a p p l i c a t i o n o f j u d g m e n t s i s t h e 

u s u a l p r a c t i c e , 1 0 " c i r c u m s t a n c e s o c c a s i o n a l l y d i c t a t e t h a t 

s e t t h e l a w r i g h t . I n none o f them d i d any member o f t h i s 
C o u r t c h a l l e n g e t h e d e c i s i o n o f t h o s e i n t h e m a j o r i t y as b e i n g 
a f u n c t i o n o f a n y t h i n g o t h e r t h a n s u c h a g o o d - f a i t h b e l i e f . 
Such a c h a l l e n g e w o u l d have been i l l - c o n c e i v e d i n e a c h o f 
t h o s e c a s e s , j u s t as i t was i n t h e p r e s e n t c a s e . 

i s 
v. 

" [ R ] e t r o a c t i v e a p p l i c a t i o n o f j u d g m e n t s 
o v e r w h e l m i n g l y t h e n o r m a l p r a c t i c e . M c C u l l a r  
U n i v e r s a l U n d e r w r i t e r s L i f e I n s . Co., 687 So. 2d 156 
( A l a . 1996) ( p l u r a l i t y o p i n i o n ) . ' R e t r o a c t i v i t y " i s 
i n k e e p i n g w i t h t h e t r a d i t i o n a l f u n c t i o n o f t h e 
c o u r t s t o d e c i d e c a s e s b e f o r e them b a s e d upon t h e i r 
b e s t c u r r e n t u n d e r s t a n d i n g o f t h e l a w I t a l s o 
r e f l e c t s t h e d e c l a r a t o r y t h e o r y o f l a w , ... 
a c c o r d i n g t o w h i c h t h e c o u r t s a r e u n d e r s t o o d o n l y t o 
f i n d t h e l a w , n o t t o make i t . " ' 687 So. 2d 156, 
q u o t i n g James B. Beam D i s t i l l i n g Co. v. G e o r g i a , 501 
U.S. 529, 535-36, 111 S.Ct. 2439, 2443-44, 115 
L.Ed.2d 481 ( 1 9 9 1 ) . " 

1 0 
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j u d i c i a l d e c i s i o n s be a p p l i e d p r o s p e c t i v e l y . " P r o f e s s i o n a l  

I n s . C o r p . v. S u t h e r l a n d , 700 So. 2d 347, 352 ( A l a . 1 9 9 7 ) . I n 

t h i s c o n t e x t , " [ t ] h e d e t e r m i n a t i o n o f t h e r e t r o a c t i v e o r 

p r o s p e c t i v e a p p l i c a t i o n o f a d e c i s i o n o v e r r u l i n g a p r i o r 

d e c i s i o n i s a m a t t e r o f j u d i c i a l d i s c r e t i o n t h a t must be 

e x e r c i s e d on a c a s e - b y - c a s e b a s i s . " Ex p a r t e C o k e r , 575 

So. 2d 43, 51 ( A l a . 1990) ( o p i n i o n on r e h e a r i n g ) . 

I n F i r s t T e n n e s s e e Bank, N.A. v. S n e l l , 718 So. 2d 20 

( A l a . 1 9 9 8 ) , t h i s C o u r t d i s c u s s e d 

" c e r t a i n f a c t o r s a c o u r t s h o u l d c o n s i d e r i n d e c i d i n g 
w h e t h e r a j u d i c i a l d e c i s i o n i s t o be a p p l i e d 
n o n r e t r o a c t i v e . See C h e v r o n O i l Co. v. Huson, 404 
U.S. 97 , 92 S. C t . 34 9, 30 L. Ed. 2d 296 (U.S. 
1 9 7 1 ) . We q u o t e d t h e C h e v r o n O i l f a c t o r s i n 
M c C u l l a r v. U n i v e r s a l U n d e r w r i t e r s L i f e I n s . Co., 
687 So. 2d 156 ( A l a . 1 9 9 6 ) : 

" ' " F i r s t , t h e d e c i s i o n t o be a p p l i e d 
n o n r e t r o a c t i v e must e s t a b l i s h a new 
p r i n c i p l e o f l a w , e i t h e r by o v e r r u l i n g 
c l e a r p a s t p r e c e d e n t on w h i c h l i t i g a n t s may 
have r e l i e d , s e e , e.g., Hanover Shoe, I n c .  
v. U n i t e d Shoe M a c h i n e r y C o r p . , [392 U.S. 
481, 88 S. C t . 2224, 2233, 30 [20] L. Ed. 
2d 1231 ( 1 9 6 8 ) , ] ... o r by d e c i d i n g an 
i s s u e o f f i r s t i m p r e s s i o n whose r e s o l u t i o n 
was n o t c l e a r l y f o r e s h a d o w e d , s e e , e.g., 
A l l e n v. S t a t e B o a r d o f E l e c t i o n s , [393 
U.S. 544, 572, 89 S. C t . 817, 835, 22 L. 
Ed. 2d 1 ( 1 9 6 9 ) ] . S e c o n d , i t has been 

P r o f e s s i o n a l I n s . C o r p . v. S u t h e r l a n d , 70 0 So. 2d 347, 352 
( A l a . 1 9 9 7 ) . 
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s t r e s s e d t h a t 'we must ... w e i g h t h e m e r i t s 
and d e m e r i t s i n e a c h c a s e by l o o k i n g t o t h e 
p r i o r h i s t o r y o f t h e r u l e i n q u e s t i o n , i t s 
p u r p o s e and e f f e c t , and w h e t h e r 
r e t r o s p e c t i v e o p e r a t i o n w i l l f u r t h e r o r 
r e t a r d i t s o p e r a t i o n . ' L i n k l e t t e r v. 
W a l k e r , [381 U.S. 618 , 62 9, 85 S. C t . 1731, 
1737-38, 14 L. Ed. 2d 601 ( 1 9 6 5 ) ] . F i n a l l y , 
we have w e i g h e d t h e i n e q u i t y i m p o s e d by 
r e t r o a c t i v e a p p l i c a t i o n , f o r ' [ w ] h e r e a 
d e c i s i o n o f t h i s C o u r t c o u l d p r o d u c e 
s u b s t a n t i a l i n e q u i t a b l e r e s u l t s i f a p p l i e d 
r e t r o a c t i v e l y , t h e r e i s ample b a s i s i n o u r 
c a s e s f o r a v o i d i n g t h e " i n j u s t i c e o r 
h a r d s h i p " b y a h o l d i n g o f 
n o n r e t r o a c t i v i t y . ' " ' 

"687 So. 2d a t 165 ( q u o t i n g C h e v r o n O i l , 404 U.S. a t 
106-07, 92 S. C t . a t 355, 30 L. Ed. 2d a t 296 
( 1 9 7 1 ) ) . " 

718 So. 2d a t 24. C o n s i s t e n t w i t h t h e a f o r e s a i d " C h e v r o n 

f a c t o r s , " " [ a ] d e c i s i o n o v e r r u l i n g a j u d i c i a l p r e c e d e n t may be 

l i m i t e d t o p r o s p e c t i v e a p p l i c a t i o n where r e q u i r e d by e q u i t y o r 

i n t h e i n t e r e s t o f j u s t i c e . " 20 Am. J u r . 2d C o u r t s § 151 

( 2 0 0 5 ) . Compare F o r e m o s t , 693 So. 2d a t 421 ( f i n d i n g i t 

" a p p r o p r i a t e " t o a p p l y p r o s p e c t i v e l y a d e c i s i o n o v e r r u l i n g 

p r i o r p r e c e d e n t and r e i n s t a t i n g e a r l i e r r u l e s as t o t h e 

e l e m e n t s as t o c e r t a i n t y p e s o f f r a u d c l a i m s and t h e s t a n d a r d 

f o r d e t e r m i n i n g t h e d a t e o f a c c r u a l o f s u c h c l a i m s f o r 

s t a t u t e - o f - l i m i t a t i o n s p u r p o s e s ) . 
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The a b o v e - d i s c u s s e d p r i n c i p l e s r e q u i r e t h a t we n o t a p p l y 

o u r r u l i n g g e n e r a l l y so as t o i m m e d i a t e l y c u t o f f t h e c l a i m s 

o f p e r s o n s who have been w a n t o n l y i n j u r e d w i t h i n t h e l a s t s i x 

y e a r s and who t h e r e f o r e c o u l d have r e l i e d upon t h e r u l e t h i s 

C o u r t a n n o u n c e d i n M c K e n z i e . Thus, f o r a p e r s o n as t o whom 

t h e s i x - y e a r l i m i t a t i o n s p e r i o d a n n o u n c e d i n M c K e n z i e w i l l , 

u n d e r t h e r u l e a n n o u n c e d i n t h e p r e s e n t c a s e , e x p i r e on a d a t e 

l e s s t h a n two y e a r s f r o m June 3, 2011 ( t h e d a t e o f t h e 

o r i g i n a l i s s u a n c e o f t h e C o u r t ' s o p i n i o n i n t h i s c a s e ) , we 

c o n c l u d e t h a t i t i s j u s t and e q u i t a b l e t h a t t h e l i m i t a t i o n s 

p e r i o d n o t be a f f e c t e d by o u r h o l d i n g i n t h i s c a s e . F o r a 

p e r s o n whose l i m i t a t i o n s p e r i o d w o u l d e x p i r e more t h a n two 

y e a r s f r o m June 3, 2011, however, e q u i t y does n o t r e q u i r e t h a t 

t h a t p e r s o n have more t i m e t o b r i n g h i s o r h e r a c t i o n t h a n 

w o u l d a p a r t y whose c a u s e o f a c t i o n a c c r u e d on t h a t d a t e . I n 

o t h e r w o r d s , as a r e s u l t o f o u r h o l d i n g , l i t i g a n t s whose 

c a u s e s o f a c t i o n a c c r u e d on o r b e f o r e June 3, 2011, t h e d a t e 

o f t h e o r i g i n a l i s s u a n c e by t h i s C o u r t o f i t s o p i n i o n i n t h i s 

c a s e , s h a l l have two y e a r s f r o m t h a t d a t e t o b r i n g t h e i r 

a c t i o n , u n l e s s and t o t h e e x t e n t t h a t t h e t i m e f o r f i l i n g 

33 



1090966 

t h e i r a c t i o n u n d e r t h e s i x - y e a r l i m i t a t i o n s p e r i o d a n n o u n c e d 

i n M c K e n z i e w o u l d e x p i r e s o o n e r . 

On r e h e a r i n g , C a p s t o n e and two a m i c i c u r i a e s e e k t o frame 

o u r h o l d i n g i n P a r t A o f t h i s o p i n i o n as " p r e m i s e d on a 

c o n s t i t u t i o n a l e r r o r i n t h e [ M c K e n z i e ] C o u r t ' s i n t e r p r e t a t i o n 

o f a p u r e l y l e g i s l a t i v e i s s u e . " The argument o f t h e a m i c i 

c u r i a e n o t e s o u r c i t a t i o n t o F o r e m o s t , b u t s u g g e s t s t h a t we 

s h o u l d be g u i d e d i n s t e a d by c a s e s l i k e A labama S t a t e Docks  

T e r m i n a l Ry. v. L y l e s , 797 So. 2d 432 ( A l a . 2001 ), and 

J e f f e r s o n C o u n t y C o m m i s s i o n v. E dwards, 32 So. 3d 572 ( A l a . 

2 0 0 9 ) : 

" T h i s c a s e i s d i f f e r e n t [ f r o m F o r e m o s t ] . The  
C o u r t ' s d e c i s i o n h e r e i s p r e m i s e d on a  
c o n s t i t u t i o n a l e r r o r i n t h e C o u r t ' s i n t e r p r e t a t i o n 
o f a p u r e l y l e g i s l a t i v e i s s u e . The C o u r t has  
o v e r r u l e d M c K e n z i e [v. K i l l i a n , 887 So. 2d 861 ( A l a .  
2 0 0 4 ) , ] as we have s e e n , b e c a u s e t h a t c a s e b r e a c h e d  
t h e s e p a r a t i o n o f p o w e r s . ... 

" C o n c l u s i v e g u i d a n c e on p r o s p e c t i v e a p p l i c a t i o n 
t h u s comes, n o t f r o m F o r e m o s t , b u t f r o m 
c o n s t i t u t i o n a l l y w e i g h t e d c a s e s l i k e L y l e s , s u p r a , 
and E d w a r d s , s u p r a . Where c o n s t i t u t i o n a l i s s u e s a r e 
i n p l a y , t h i s C o u r t e x p l a i n e d i n L y l e s , p r o s p e c t i v e 
d e c i s i o n s a r e ' d i s f a v o r e d ' : 

" ' S i n c e t h e C o n s t i t u t i o n does n o t 
change f r o m y e a r t o y e a r ; s i n c e i t does n o t 
c o n f o r m t o o u r d e c i s i o n s , b u t o u r d e c i s i o n s 
a r e s u p p o s e d t o c o n f o r m t o i t ; t h e n o t i o n 
t h a t o u r i n t e r p r e t a t i o n o f t h e C o n s t i t u t i o n 
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i n a p a r t i c u l a r d e c i s i o n c o u l d t a k e 
p r o s p e c t i v e f o r m does n o t make s e n s e . ' 

" L y l e s , 7 97 So. 2d a t 439 ( q u o t i n g Am. T r u c k i n g  
A s s ' n s , I n c . v. S m i t h , 4 96 U.S. 167, 201 (1990 ) 
( S c a l i a , J . , c o n c u r r i n g ) ) . " 

B r i e f o f A m i c i C u r i a e B u s i n e s s C o u n c i l o f Alabama and Alabama 

D e f e n s e L a w y e r s A s s o c i a t i o n i n S u p p o r t o f A p p l i c a t i o n f o r 

R e h e a r i n g , a t 6-7. 

By a s s e r t i n g t h a t " c o n c l u s i v e g u i d a n c e " comes f r o m c a s e s 

s u c h as L y l e s and E d w ards, t h e a m i c i c u r i a e a p p e a r t o a r g u e 

t h a t t h e f a c t t h a t an a p p e l l a t e d e c i s i o n i s b a s e d upon 

c o n s t i t u t i o n a l p r i n c i p l e s a l l o w s f o r no o t h e r c o n s i d e r a t i o n i n 

r e g a r d t o w h e t h e r t h a t d e c i s i o n w i l l be a p p l i e d r e t r o a c t i v e l y 

o r p r o s p e c t i v e l y . We n o t e t h a t n e i t h e r c a s e e x p l i c i t l y so 

h o l d s . F o r i t s p a r t , L y l e s , upon w h i c h Edwards r e l i e d , s t a t e d 

t h a t p r o s p e c t i v e a p p l i c a t i o n o f s u c h a d e c i s i o n i s 

" d i s f a v o r e d . " I t i s n o t n e c e s s a r y f o r us t o f u r t h e r a d d r e s s 

t h i s i s s u e , h owever, b e c a u s e , as d i s c u s s e d b e l o w , t h e 

p r e d i c a t e f o r t h e argument a d v a n c e d by t h e a m i c i c u r i a e i s 

f a u l t y . 1 1 

11We a l s o n o t e t h a t L y l e s i s d i s t i n g u i s h a b l e i n t h a t t h e 
" r e t r o a c t i v i t y i s s u e " c o n f r o n t i n g t h e C o u r t i n L y l e s was n o t , 
as h e r e , how t o a p p l y t h e i m m e d i a t e d e c i s i o n o f t h i s C o u r t 
o v e r r u l i n g one o f i t s own p r e v i o u s d e c i s i o n s . I n s t e a d , t h e 
q u e s t i o n i n L y l e s was w h e t h e r t o a p p l y t o t h e c a s e b e f o r e i t 
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T h i s C o u r t ' s d e c i s i o n t o d a y i s n o t b a s e d on t h e 

c o n s t i t u t i o n , e i t h e r s t a t e o r f e d e r a l , n o r does i t r e c o g n i z e 

any " c o n s t i t u t i o n a l e r r o r " i n any p r i o r d e c i s i o n . Our 

d e c i s i o n t o d a y i s s i m p l y a m a t t e r o f s t a t u t o r y c o n s t r u c t i o n . 

We r e c o g n i z e t o d a y t h a t t h e s t a t u t o r y i n t e r p r e t a t i o n a d v a n c e d 

i n M c K e n z i e was i n c o r r e c t , and we s u p p l y t o d a y i n i t s p l a c e a 

c o r r e c t s t a t u t o r y i n t e r p r e t a t i o n . C o n t r a r y t o t h e s u g g e s t i o n 

made by t h e i n v o c a t i o n o f t h e q u o t e d p a s s a g e f r o m J u s t i c e 

S c a l i a ' s s p e c i a l c o n c u r r e n c e i n A m e r i c a n T r u c k i n g A s s ' n v.  

S m i t h , 496 U.S. 167 ( 1 9 9 0 ) , t h i s C o u r t d i d n o t i n M c K e n z i e , 

n o r do we i n t h e p r e s e n t c a s e , engage i n some " i n t e r p r e t a t i o n 

o f t h e C o n s t i t u t i o n " ; r a t h e r , t h e a n a l y s i s p r o v i d e d i n b o t h 

M c K e n z i e and i n t h e p r e s e n t c a s e r e f l e c t s m e r e l y an e f f o r t t o 

d i s c e r n c o r r e c t l y t h e l e g i s l a t i v e i n t e n t r e f l e c t e d i n t h e 

l a n g u a g e o f §§ 6-2-34(1) and 6 - 2 - 3 8 ( l ) . 1 2 

what t h e C o u r t r e f e r r e d t o as an " o u t c o m e - d e t e r m i n a t i v e change 
i n t h e p o s i t i v e l a w " p r o v i d e d by an e x t e r n a l s o u r c e , n amely a 
d e c i s i o n o f t h e U n i t e d S t a t e s Supreme C o u r t as t o t h e meaning 
o f t h e E l e v e n t h Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . 
797 So. 2d a t 438. B e c a u s e t h a t d e c i s i o n was r e n d e r e d by t h e 
U n i t e d S t a t e s Supreme C o u r t b e f o r e t h i s C o u r t " h e a r d " t h e 
a p p e a l i n L y l e s , t h i s C o u r t a n s w e r e d t h a t q u e s t i o n i n t h e 
a f f i r m a t i v e . I d . a t 439. 

1 2The o n l y r e f e r e n c e i n o u r a n a l y s i s t o a c o n s t i t u t i o n 
comes i n r e s p o n s e t o t h e v i e w e x p r e s s e d by f o r m e r C h i e f 
J u s t i c e Cobb i n h e r d i s s e n t i n g o p i n i o n on o r i g i n a l s u b m i s s i o n 
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The b r i e f o f t h e a m i c i c u r i a e i n s u p p o r t o f r e h e a r i n g 

a l s o s e e k s t o d i m i n i s h t h i s C o u r t ' s c o n c e r n w i t h any p o t e n t i a l 

u n f a i r n e s s o f a f u l l y r e t r o a c t i v e a p p l i c a t i o n o f o u r h o l d i n g 

t o d a y by c i t i n g a u t h o r i t y f o r t h e p r o p o s i t i o n t h a t a 

l e g i s l a t u r e ' s a l t e r a t i o n o f a l i m i t a t i o n s p e r i o d does n o t as 

a g e n e r a l r u l e a l t e r t h e p l a i n t i f f ' s s u b s t a n t i v e r i g h t s , b u t 

o n l y t h e p l a i n t i f f ' s "remedy." See b r i e f o f a m i c i c u r i a e , a t 

8-9. Of c o u r s e , we a r e n o t c o n c e r n e d h e r e w i t h l e g i s l a t i v e 

a c t i o n t h a t , by i t s n a t u r e , makes "a new r u l e . " 1 3 Even a 

(see a p p e n d i x t o t h i s o p i n i o n , So. 3d a t ) t h a t t h e 
c o u r s e f o l l o w e d i n o u r o r i g i n a l d e c i s i o n -- and o u r d e c i s i o n 
t o d a y -- i t s e l f r e p r e s e n t s a c t i o n by t h i s C o u r t as "some s o r t 
o f ' o t h e r l e g i s l a t u r e ' " i n v i o l a t i o n o f t h e s e p a r a t i o n - o f -
powers p r o v i s i o n o f t h e Alabama C o n s t i t u t i o n . S p e c i f i c a l l y , 
i n P a r t I I . B . , we f i r s t d i s c u s s t h e p r i n c i p l e s t h a t s u r r o u n d 
and i n f o r m t h e d o c t r i n e o f s t a r e d e c i s i s and c o n c l u d e t h a t 
t h a t d o c t r i n e does n o t p r e v e n t o u r o v e r r u l i n g M c K e n z i e i n t h i s 
c a s e . We t h e n r e a s o n t h a t , b e c a u s e t h e d o c t r i n e o f s t a r e 
d e c i s i s does n o t p r e v e n t us f r o m o v e r r u l i n g M c K e n z i e , i f we 
d i d n o t o v e r r u l e M c K e n z i e t o d a y and announce a s t a t u t o r y 
i n t e r p r e t a t i o n t h a t c o m p o r t s w i t h o u r u n d e r s t a n d i n g o f 
l e g i s l a t i v e i n t e n t , t h a t w o u l d be t h e c o u r s e t h a t w o u l d i n 
f a c t p l a c e t h i s C o u r t i n t h e p o s i t i o n o f a c t i n g , i n t h e words 
o f t h e n C h i e f J u s t i c e Cobb, as "some s o r t o f ' o t h e r 
l e g i s l a t u r e . ' " A p p e n d i x t o t h i s o p i n i o n , So. 3d a t . 

1 3 " ' L e g i s l a t i o n ... l o o k s t o t h e f u t u r e and changes 
e x i s t i n g c o n d i t i o n s by m a k i n g a new r u l e New O r l e a n s 
Pub. S e r v . , I n c . v. C o u n c i l o f New O r l e a n s , 491 U.S. 350, 
370-71 (1989) ( q u o t i n g P r e n t i s v. A t l a n t i c C o a s t L i n e Co., 211 
U.S. 210, 226 ( 1 9 0 8 ) ) . 
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l e g i s l a t u r e , however, c a n n o t s h o r t e n a l i m i t a t i o n s p e r i o d t o 

t h e p o i n t t h a t i t does n o t p e r m i t a r e a s o n a b l e t i m e f o r t h e 

commencement o f a c t i o n s t o v i n d i c a t e a l r e a d y a c c r u e d c l a i m s . 

See Thomas v. Niemann, 397 So. 2d 90, 93 ( A l a . 1981) ("[T]he 

l e g i s l a t u r e may c r e a t e o r s h o r t e n p e r i o d s o f l i m i t a t i o n 

p r o v i d e d a r e a s o n a b l e t i m e i s a l l o w e d f o r e x i s t i n g c a u s e s o f 

a c t i o n t o be b r o u g h t . " ) ; C r o n h e i m v. Loveman, 225 A l a . 199, 

201, 142 So. 550, 550 ( 1 9 3 2 ) ; and Coleman v. Holmes, 44 A l a . 

124, 125 ( 1 8 7 0 ) . See g e n e r a l l y P i c k e t t v M a t t h e w s , 238 A l a . 

542, 545, 192 So. 261, 264 (1939) ("[T]he r i g h t t o t h e remedy 

must r e m a i n and c a n n o t be c u r t a i l e d a f t e r t h e i n j u r y has 

o c c u r r e d and r i g h t o f a c t i o n v e s t e d , r e g a r d l e s s o f t h e s o u r c e 

o f t h e d u t y w h i c h was b r e a c h e d , p r o v i d e d i t r e m a i n e d i n 

e x i s t e n c e when t h e b r e a c h o c c u r r e d . " ) . 

B a s e d on t h e f o r e g o i n g , we a d h e r e t o o u r c o n c l u s i o n t h a t 

i t w o u l d be u n j u s t t o announce a d e c i s i o n t h a t a p p l i e d 

r e t r o a c t i v e l y so as t o i m m e d i a t e l y c u t o f f t h e r i g h t t o b r i n g 

s u i t upon any c l a i m t h a t had a c c r u e d more t h a n two y e a r s p r i o r 

t o o u r o r i g i n a l d e c i s i o n and t h a t w o u l d n o t p r o v i d e a 

r e a s o n a b l e t r a n s i t i o n t o t h e r u l e a n n o u n c e d t h e n and 

r e a f f i r m e d t o d a y . The a p p l i c a t i o n f o r r e h e a r i n g f i l e d by 
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C a p s t o n e and t h e b r i e f i n s u p p o r t t h e r e o f f i l e d by t h e a m i c i 

c u r i a e p r o v i d e us w i t h no c o m p e l l i n g r e a s o n t o a l t e r t h i s 

c o n c l u s i o n . 

N o t w i t h s t a n d i n g o u r r e j e c t i o n o f t h e a r g u m e n t s made on 

r e h e a r i n g as t o why we s h o u l d r e v i s i t o u r c o n c l u s i o n t h a t o u r 

d e c i s i o n i n t h i s c a s e s h o u l d , as a g e n e r a l r u l e , have a 

p r o s p e c t i v e a p p l i c a t i o n , we a r e p e r s u a d e d by t h e a l t e r n a t i v e 

argument o f C a p s t o n e and t h e a m i c i c u r i a e t h a t an e x c e p t i o n 

s h o u l d be made f o r C a p s t o n e i t s e l f . As C a p s t o n e a r g u e s : 

" D e s p i t e i t s agreement w i t h [ C a p s t o n e ] , t h i s 
C o u r t has e l e c t e d t o a p p l y t h i s o p i n i o n 
p r o s p e c t i v e l y o n l y , m e a n i n g t h a t C a p s t o n e w i l l n o t 
r e c e i v e t h e b e n e f i t f r o m c oming f o r w a r d as t h e 
v e h i c l e t o a l l o w f o r t h e c o r r e c t i o n o f t h e l a w . 
Alabama j u r i s p r u d e n c e r e c o g n i z e s t h a t a p r e v a i l i n g 
p a r t y on a p p e a l s h o u l d be r e w a r d e d f o r i t s e f f o r t s 
i n c o m ing f o r w a r d t o c o r r e c t e r r o n e o u s d e c i s i o n s . 
T h i s C o u r t has p r e v i o u s l y d e t e r m i n e d t h a t s u c h a 
p o l i c y p r o v i d e s 'an i n c e n t i v e f o r l i t i g a n t s t o 
c h a l l e n g e e x i s t i n g r u l e s o f l a w t h a t a r e i n need o f 
r e f o r m . ' Hosea O. Weaver & Sons, I n c . v. Towner, 663 
So. 2d 892, 899 ( A l a . 19 9 5 ) ( q u o t i n g P r o s p e c t i v e  
A p p l i c a t i o n o f J u d i c i a l D e c i s i o n s , 33 A l a . L. Rev., 
463, 473 ( 1 9 8 2 ) ) . " 

C a p s t o n e ' s a p p l i c a t i o n f o r r e h e a r i n g , a t 2. 

The a m i c i c u r i a e make a s i m i l a r a rgument: 

" C a p s t o n e has s u c c e s s f u l l y p e t i t i o n e d t h i s C o u r t f o r 
a c o r r e c t i o n o f t h e l a w — b u t w i l l be d e n i e d r e l i e f 
i n i t s own c a s e . [The a m i c i c u r i a e ] have f o u n d no 
o t h e r d e c i s i o n i n w h i c h t h i s C o u r t r e n d e r e d a 
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judgment w i t h t h a t e f f e c t . C f . Palm H a r b o r Homes,  
I n c . v. T u r n e r , 796 So. 2d 295, 297 ( A l a . 2001 ) 
( r e t r o a c t i v e a p p l i c a t i o n o f new d e c i s i o n t o p a r t i e s 
a t b a r w o u l d ' r e w a r d [ ] t h e p r e v a i l i n g p a r t y on t h e 
a p p e a l , t h e r e b y p r o v i d i n g "an i n c e n t i v e f o r 
l i t i g a n t s t o c h a l l e n g e e x i s t i n g r u l e s o f l a w t h a t 
a r e i n need o f r e f o r m " ' ) ( q u o t i n g P r o f . I n s . C o r p .  
v. S u t h e r l a n d , 700 So. 2d 347, 352 ( A l a . 1 9 9 7 ) ) . " 

B r i e f o f a m i c i c u r i a e B u s i n e s s C o u n c i l o f Alabama and Alabama 

D e f e n s e L a w y e r s A s s o c i a t i o n , a t 13. 

A u t h o r i t i e s c i t e d by b o t h C a p s t o n e and t h e a m i c i c u r i a e 

a r e r e f l e c t e d i n t h e d i s c u s s i o n o f t h e i s s u e o f p r o s p e c t i v e 

a p p l i c a t i o n o f an o p i n i o n a d o p t e d by t h i s C o u r t i n G r i f f i n v. 

U n o c a l C o r p . , 990 So. 2d 291 ( A l a . 2 0 0 8 ) : 

"'"The d e t e r m i n a t i o n o f t h e 
r e t r o a c t i v e o r p r o s p e c t i v e a p p l i c a t i o n o f 
a d e c i s i o n o v e r r u l i n g a p r i o r d e c i s i o n i s 
a m a t t e r o f j u d i c i a l d i s c r e t i o n t h a t must 
be e x e r c i s e d on a c a s e - b y - c a s e b a s i s . " Ex  
p a r t e C o k e r , 575 So. 2d 43, 51 ( A l a . 1 9 9 0 ) , 
c i t i n g C i t y o f B i r m i n g h a m v. B l o u n t C o u n t y , 
533 So. 2d 534 ( A l a . 1 9 8 8 ) ; S t a t e Dep't o f  
Revenue v. M o r r i s o n C a f e t e r i a s C o n s o l . ,  
I n c . , 487 So. 2d 898 ( A l a . 1 9 8 5 ) . A l t h o u g h 
c i r c u m s t a n c e s o c c a s i o n a l l y d i c t a t e t h a t 
j u d i c i a l d e c i s i o n s be a p p l i e d p r o s p e c t i v e l y 
o n l y , r e t r o a c t i v e a p p l i c a t i o n o f j u d g m e n t s 
i s o v e r w h e l m i n g l y t h e n o r m a l p r a c t i c e . 
M c C u l l a r v. U n i v e r s a l U n d e r w r i t e r s L i f e  
I n s . Co., 687 So. 2d 156 ( A l a . 1996) 
( p l u r a l i t y o p i n i o n ) . " R e t r o a c t i v i t y ' i s i n 
k e e p i n g w i t h t h e t r a d i t i o n a l f u n c t i o n o f 
t h e c o u r t s t o d e c i d e c a s e s b e f o r e them 
b a s e d upon t h e i r b e s t c u r r e n t u n d e r s t a n d i n g 
o f t h e law I t a l s o r e f l e c t s t h e 
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d e c l a r a t o r y t h e o r y o f l a w , ... a c c o r d i n g t o 
w h i c h t h e c o u r t s a r e u n d e r s t o o d o n l y t o 
f i n d t h e l a w , n o t t o make i t . ' " 687 So. 2d 
156, q u o t i n g James B. Beam D i s t i l l i n g Co.  
v. G e o r g i a , 501 U.S. 529, 535-36, 111 S. 
C t . 2439, 2443-44, 115 L. Ed. 2d 481 
( 1 9 9 1 ) . W h i l e r e l i a n c e upon p r i o r l a w i s 
an " i m p o r t a n t v a r i a b l e t h a t must be 
a p p r a i s e d i n e v e r y c a s e p r e s e n t i n g 
q u e s t i o n s o f p r o s p e c t i v i t y , " we c o n c l u d e 
t h a t , as a p o l i c y m a t t e r , t h e a p p l i c a t i o n 
o f t h i s n e w l y a d o p t e d r u l e t o t h e s e p a r t i e s 
" r e w a r d s t h e p r e v a i l i n g p a r t y on t h e 
a p p e a l , t h e r e b y p r o v i d i n g 'an i n c e n t i v e f o r 
l i t i g a n t s t o c h a l l e n g e e x i s t i n g r u l e s o f 
law t h a t a r e i n need o f r e f o r m . ' " Hosea O.  
Weaver & Sons, I n c . v. Towner, 663 So. 2d 
892, 899 ( A l a . 1 9 9 5 ) , q u o t i n g P r o s p e c t i v e  
A p p l i c a t i o n o f J u d i c i a l D e c i s i o n s , 33 A l a . 
L.Rev. 463, 473 ( 1 9 8 2 ) . ' 

" P r o f e s s i o n a l I n s . C o r p . v. S u t h e r l a n d , 700 So. 2d 
347, 352 ( A l a . 1 9 9 7 ) . 

" ' B e c a u s e t h e r u l e s t a t e d i n t h i s o p i n i o n 
w o u l d change t h i s C o u r t ' s c o n s t r u c t i o n o f 
t h e l i m i t a t i o n s p r o v i s i o n o f § 6-5-547(a) 
and r e j e c t i t s p r e v i o u s c o n s t r u c t i o n o f t h e 
s t a t u t e , a c o n s t r u c t i o n [ t h e p l a i n t i f f ] may 
have r e l i e d on, we w o u l d a p p l y t h i s new 
r u l e p r o s p e c t i v e l y o n l y , i . e . , t o 
l e g a l - m a l p r a c t i c e a c t i o n s f i l e d a f t e r t h e 
d a t e o f t h i s d e c i s i o n . See P r o f e s s i o n a l  
I n s . C o r p . v. S u t h e r l a n d , 700 So. 2d 347, 
351-52 ( A l a . 1 9 9 7 ) ; F o r e m o s t I n s . Co. v.  
Parham, 693 So. 2d 409, 421 ( A l a . 1 9 9 7 ) ; 
M c C u l l a r v. U n i v e r s a l U n d e r w r i t e r s L i f e  
I n s . Co., 687 So. 2d 156, 1 65-66 ( A l a . 
1 9 9 6 ) . ' 

"Ex p a r t e P a n e l l , 756 So. 2d 862, 869 ( A l a . 1999) 
( p l u r a l i t y o p i n i o n o f t h r e e J u s t i c e s , b u t a l l s i x 
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r e m a i n i n g J u s t i c e s c o n c u r r e d i n t h e r e s u l t , t h u s 
j o i n i n g i n t h e d e c i s i o n f o r p r o s p e c t i v e r e l i e f 

o n l y ) . " 

990 So. 2d a t 312-13 ( a d o p t i n g t h e r e a s o n i n g o f J u s t i c e 

Harwood's s p e c i a l w r i t i n g i n C l i n e v. A s h l a n d , I n c . , 970 So.2d 

755, 761 ( A l a . 2 0 0 7 ) ) . 

A f t e r d i s c u s s i n g t h e f a c t o r s o u t l i n e d i n C h e v r o n O i l , 

J u s t i c e Harwood i n h i s s p e c i a l w r i t i n g i n C l i n e , a d o p t e d by 

t h i s C o u r t i n G r i f f i n , c o n t i n u e d : 
"My v i e w o f t h e p r o p e r c o n s t r u c t i o n t o be 

a c c o r d e d t h e t e r m ' a c c r u e d ' i n § 6-2-30(a) i n t h e 
c o n t e x t o f t o x i c - s u b s t a n c e - e x p o s u r e c a s e s w o u l d 
e s t a b l i s h a new p r i n c i p l e o f l a w by o v e r r u l i n g c l e a r 
p a s t p r e c e d e n t on w h i c h l i t i g a n t s may have r e l i e d . 
T h i s c o n s i d e r a t i o n w e i g h s i n f a v o r o f a p r o s p e c t i v e 
a p p l i c a t i o n o f t h e p r i n c i p l e , as does t h e p u r p o s e o f 
t i m e l i m i t a t i o n s f o r f i l i n g a c t i o n s . On t h e o t h e r 
hand, C l i n e , as t h e p r e v a i l i n g p a r t y i n b r i n g i n g  
a b o u t a change i n t h e l a w s h o u l d be r e w a r d e d f o r h i s  
e f f o r t s and t o deny him t h e b e n e f i t o f t h e new r u l e  
w o u l d have a c h i l l i n g e f f e c t on l i t i g a n t s who d e s i r e  
t o c h a l l e n g e e x i s t i n g r u l e s o f l a w t h a t a r e i n need  
o f r e f o r m . W e i g h i n g t h e m e r i t s and d e m e r i t s o f t h e 
p o s s i b l e o p t i o n s f o r e f f e c t u a t i n g t h e new r u l e , I 
w o u l d recommend t h a t i t be a c c o r d e d a c o m p l e t e l y 
p r o s p e c t i v e o p e r a t i o n , s a v e o n l y f o r i t s a p p l i c a t i o n 
i n C l i n e ' s c a s e , where i t w o u l d a p p l y r e t r o a c t i v e l y . 
T h e r e f o r e , e x c e p t f o r C l i n e , o n l y t h o s e p e r s o n s 
whose l a s t e x p o s u r e t o a t o x i c s u b s t a n c e , and f i r s t 
m a n i f e s t i n j u r y r e s u l t i n g f r o m t h a t e x p o s u r e , 
o c c u r r e d w i t h i n two y e a r s o f t h e o p i n i o n a d o p t i n g 
t h e new r u l e w o u l d be e n t i t l e d t o have t h e a c c r u a l 
o f t h e i r c a u s e o f a c t i o n d e t e r m i n e d a c c o r d i n g t o t h e 
new r u l e . " 
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G r i f f i n , 990 So. 2d a t 313-14 ( f i r s t e m p h a s i s i n o r i g i n a l ; 

s e c o n d e m p h a s i s a d d e d ) . 

We see no r e a s o n t o h e s i t a t e i n f o l l o w i n g t h e same 

a p p r o a c h i n t h e p r e s e n t c a s e . As n o t e d , W a l k e r f i l e d a 

c o m p l a i n t on J u l y 10, 2007, a l l e g i n g c l a i m s b o t h o f n e g l i g e n c e 

and w a n t o n n e s s b a s e d on e v e n t s t h a t o c c u r r e d on J u l y 12, 2005, 

a d a t e l e s s t h a n two y e a r s b e f o r e t h e f i l i n g o f t h e c o m p l a i n t 

( a l t h o u g h i t was l a t e r shown t h a t t h e e v e n t s i n q u e s t i o n 

o c c u r r e d on June 6, 2005, and t h e r e f o r e more t h a n two y e a r s 

b e f o r e t h e f i l i n g o f t h e c o m p l a i n t ) . T h e r e i s no i n d i c a t i o n 

t h a t W a l k e r p l a c e d any p a r t i c u l a r r e l i a n c e on t h e s i x - y e a r 

l i m i t a t i o n s p e r i o d a n n o u n c e d i n M c K e n z i e i n d e c i d i n g when t o 

f i l e h i s c o m p l a i n t . A c c o r d i n g l y , we c o n c l u d e t h a t t o d a y ' s 

d e c i s i o n s h o u l d a p p l y t o W a l k e r ' s w a n t o n n e s s c l a i m . 

I I I . C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , t h e judgment o f t h e C o u r t o f 

C i v i l A p p e a l s r e v e r s i n g t h e summary judgment e n t e r e d a g a i n s t 

W a l k e r i s r e v e r s e d ; t h e c a s e i s remanded f o r t h e e n t r y o f a 

judgment by t h e C o u r t o f C i v i l A p p e a l s a f f i r m i n g t h e judgment 

o f t h e t r i a l c o u r t . 
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APPLICATION GRANTED; OPINION OF JUNE 3, 2011, WITHDRAWN; 

OPINION SUBSTITUTED; REVERSED AND REMANDED. 

S t u a r t , B o l i n , P a r k e r , Shaw, and W i s e , J J . , c o n c u r . 

Murdock and M a i n , J J . , c o n c u r s p e c i a l l y . 

W o o d a l l , J . , d i s s e n t s . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

I n a d d i t i o n t o i t s r e l i a n c e upon J u s t i c e J o n e s ' s 

d i s s e n t i n g o p i n i o n i n S t r o z i e r v. M a r c h i c h , 380 So. 2d 804 

( A l a . 1980) (a r e l i a n c e t h a t i s d i s c u s s e d i n t h e main 

o p i n i o n ) , t h e d i s s e n t i n g o p i n i o n i s s u e d by t h e n C h i e f J u s t i c e 

Cobb on June 3, 2011, and a t t a c h e d as an a p p e n d i x t o t h e 

o p i n i o n i s s u e d t o d a y , w o u l d p e r p e t u a t e t h e c o n f u s i o n a n d / o r 

c o n f l a t i o n o f t h e c o n c e p t s o f i n t e n t and w a n t o n n e s s by t h e 

manner i n w h i c h i t d e s c r i b e d and t h e n a n a l y z e d v a r i o u s 

h y p o t h e t i c a l s i t u a t i o n s i n v o l v i n g t h e d i s c h a r g e o f a f i r e a r m 

i n t o a c r o w d . B e f o r e a d d r e s s i n g t h e s e h y p o t h e t i c a l s and o t h e r 

s t a t e m e n t s i n t h e n C h i e f J u s t i c e Cobb's d i s s e n t i n g o p i n i o n 

t h a t w o u l d have t h e same e f f e c t , I w i l l f i r s t a d d r e s s t h e 

d i f f e r e n c e b e t ween i n t e n t and w a n t o n n e s s . 

Wantonness e n t a i l s t h e i n t e n t t o do an a c t , b u t n o t t h e 

i n t e n t t o p r o d u c e t h e c o n s e q u e n c e o r i n j u r y f o r w h i c h t h e 

a c t o r i s t o be h e l d r e s p o n s i b l e . As n o t e d , " w a n t o n n e s s " has 

been d e f i n e d by o u r c a s e s as t h e " ' c o n s c i o u s d o i n g o f some a c t 

or t h e o m i s s i o n o f some d u t y , w h i l e k n o w i n g o f t h e e x i s t i n g 

c o n d i t i o n s and b e i n g c o n s c i o u s t h a t , f r o m d o i n g o r o m i t t i n g t o 

do an a c t , i n j u r y w i l l l i k e l y o r p r o b a b l y r e s u l t . ' " George v. 
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Alabama Power Co., 13 So. 3d 360, 368 ( A l a . 2008 ) ( q u o t i n g 

A l f a Mut. I n s . Co. v. Roush, 723 So. 2d 1250, 1256 ( A l a . 1998) 

( e m p h a s i s o m i t t e d ; e m p h a s i s added)) ; N o r f o l k S o u t h e r n Ry. v.  

J o h n s o n , 75 So. 3d 624 ( A l a . 2011) ( t o l i k e e f f e c t ) . As n o t e d 

i n t h e main o p i n i o n , w a n t o n n e s s i n v o l v e s an " ' " a c t done o r 

o m i t t e d w i t h k n o w ledge o f t h e p r o b a b l e c o n s e q u e n c e , and w i t h 

r e c k l e s s d i s r e g a r d o f s u c h c o n s e q u e n c e . " ' " So. 3d a t 

( q u o t i n g P o r t e r f i e l d v. L i f e & Cas. Co. o f T e n n e s s e e , 242 A l a . 

102, 105, 5 So. 2d 71, 73 ( 1 9 4 1 ) , q u o t i n g i n t u r n a n o t h e r 

c a s e ) . S p e c i f i c i n t e n t t o i n j u r e t h e p l a i n t i f f i s n o t an 

e l e m e n t o f w a n t o n n e s s , w h i c h has been s t a t u t o r i l y d e f i n e d as 

" ' [ c ] o n d u c t w h i c h i s c a r r i e d on w i t h a r e c k l e s s o r c o n s c i o u s 

d i s r e g a r d o f t h e r i g h t s o r s a f e t y o f o t h e r s . ' " A l f a Mut. I n s .  

Co. v. Roush, 723 So. 2d a t 1256 ( q u o t i n g A l a . Code 1975, 

§ 6 - 1 1 - 2 0 ( b ) ( 3 ) ) . 1 4 

I n c o n t r a s t , t h e c o n c e p t o f i n t e n t does n o t a p p l y t o 

c o n d u c t c a r r i e d on by t h e a c t o r m e r e l y w i t h an a w a r e n e s s o f 

t h e " p r o b a b i l i t y " o f a g i v e n c o n s e q u e n c e . I n s t e a d , t h e l a w 

1 4See a l s o Alabama P a t t e r n J u r y I n s t r u c t i o n s : C i v i l 29.00 
(2d ed. 1993)(Cum. Supp. 2 0 1 0 ) : "[An a c t o r ] ' s c o n d u c t i s 
wanton i f [ h e / s h e ] c o n s c i o u s l y a c t s o f f a i l s t o a c t w i t h a 
r e c k l e s s o r c o n s c i o u s d i s r e g a r d o f t h e r i g h t s o r s a f e t y o f 
o t h e r s and [he/she] i s aware t h a t harm w i l l l i k e l y o r p r o b a b l y 
r e s u l t . " ( E mphasis added.) 
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r e s e r v e s t h e t e r m " i n t e n t " f o r c i r c u m s t a n c e s where t h e a c t o r 

d e s i r e s o r i s s u b s t a n t i a l l y c e r t a i n o f t h e i n j u r y t o r e s u l t 

f r o m h i s o r h e r a c t . As § 8A o f t h e R e s t a t e m e n t (Second) o f 

T o r t s (1965) e x p l a i n s , " [ t ] h e word ' i n t e n t ' i s u s e d t h r o u g h o u t 

t h e R e s t a t e m e n t o f t h i s S u b j e c t t o d e n o t e t h a t t h e a c t o r 

d e s i r e s t o c a u s e t h e c o n s e q u e n c e s o f h i s a c t , o r t h a t he 

b e l i e v e s t h a t t h e c o n s e q u e n c e s a r e s u b s t a n t i a l l y c e r t a i n t o 

r e s u l t f r o m i t . " ( E m phasis a d d e d . ) 1 5 

The comments t o § 8A o f t h e R e s t a t e m e n t (Second) o f T o r t s 

f u r t h e r e x p l a i n : 

" a . ' I n t e n t , ' as i t i s u s e d t h r o u g h o u t t h e 
R e s t a t e m e n t o f T o r t s , has r e f e r e n c e t o t h e  
c o n s e q u e n c e s o f an a c t r a t h e r t h a n t h e a c t i t s e l f . 
... ' I n t e n t ' i s l i m i t e d , w h e r e v e r i t i s u s e d , t o 
t h e c o n s e q u e n c e s o f t h e a c t . 

1 5 S e c t i o n 1 o f t h e R e s t a t e m e n t ( T h i r d ) o f T o r t s (2010) 
e x p l a i n s t h a t 

" [ a ] p e r s o n a c t s w i t h t h e i n t e n t t o p r o d u c e a 
c o n s e q u e n c e i f : 

"( a ) t h e p e r s o n a c t s w i t h t h e p u r p o s e o f 
p r o d u c i n g t h a t c o n s e q u e n c e ; o r 

"(b) t h e p e r s o n a c t s k n o w i n g t h a t t h e 
c o n s e q u e n c e i s s u b s t a n t i a l l y c e r t a i n t o r e s u l t . " 

( E m phasis added.) 
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"b. A l l c o n s e q u e n c e s w h i c h t h e a c t o r d e s i r e s t o 
b r i n g a b o u t a r e i n t e n d e d , as t h e word i s u s e d i n 
t h i s R e s t a t e m e n t . I n t e n t i s n o t , however, l i m i t e d t o 
c o n s e q u e n c e s w h i c h a r e d e s i r e d . I f t h e a c t o r knows 
t h a t t h e c o n s e q u e n c e s a r e c e r t a i n , o r s u b s t a n t i a l l y  
c e r t a i n , t o r e s u l t f r o m h i s a c t , and s t i l l goes 
ahead, he i s t r e a t e d by t h e l a w as i f he had i n f a c t 
d e s i r e d t o p r o d u c e t h e r e s u l t . As t h e p r o b a b i l i t y 
t h a t t h e c o n s e q u e n c e s w i l l f o l l o w d e c r e a s e s , and 
becomes l e s s t h a n s u b s t a n t i a l c e r t a i n t y , t h e a c t o r ' s 
c o n d u c t l o s e s t h e c h a r a c t e r o f i n t e n t , and becomes 
mere r e c k l e s s n e s s , as d e f i n e d i n § 500." 

(Emphasis added.) 

Comment f t o R e s t a t e m e n t (Second) o f T o r t s § 500 (1965) 

d i s c u s s e s t h e d i f f e r e n c e b e tween i n t e n t i o n a l m i s c o n d u c t and 

r e c k l e s s n e s s : 

" f . I n t e n t i o n a l m i s c o n d u c t and r e c k l e s s n e s s 
c o n t r a s t e d . R e c k l e s s m i s c o n d u c t d i f f e r s f r o m 
i n t e n t i o n a l w r o n g d o i n g i n a v e r y i m p o r t a n t 
p a r t i c u l a r . W h i l e an a c t t o be r e c k l e s s must be 
i n t e n d e d by t h e a c t o r , t h e a c t o r does n o t i n t e n d t o 
c a u s e t h e harm w h i c h r e s u l t s f r o m i t . I t i s enough 
t h a t he r e a l i z e s o r , f r o m f a c t s w h i c h he knows, 
s h o u l d r e a l i z e t h a t t h e r e i s a s t r o n g p r o b a b i l i t y 
t h a t harm may r e s u l t , even t h o u g h he hopes o r even 
e x p e c t s t h a t h i s c o n d u c t w i l l p r o v e h a r m l e s s . 
However, a s t r o n g p r o b a b i l i t y i s a d i f f e r e n t t h i n g  
f r o m t h e s u b s t a n t i a l c e r t a i n t y w i t h o u t w h i c h he  
c a n n o t be s a i d t o i n t e n d t h e harm i n w h i c h h i s a c t  
r e s u l t s . " 

( E m phasis added.) 

A m e r i c a n J u r i s p r u d e n c e e x p l a i n s i t t h i s way: 

"An i n d i v i d u a l may u n d e r t a k e an i n t e n t i o n a l a c t , 
and i f t h e a c t i s u n d e r t a k e n w i t h o u t an i n t e n t t o 
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harm o r a s u b s t a n t i a l c e r t a i n t y t h a t harm w i l l 
r e s u l t f r o m t h e a c t , t h e a c t o r i s n o t g u i l t y o f an 
i n t e n t i o n a l t o r t . I n s t e a d , i n s u c h a s i t u a t i o n , t h e 
a c t i v i t y i s p r o p e r l y c l a s s i f i e d as r e c k l e s s 
d i s r e g a r d o f s a f e t y o r r e c k l e s s m i s c o n d u c t . To be 
r e c k l e s s , t h e a c t must be i n t e n d e d by t h e a c t o r ; 
b u t , a t t h e same t i m e , t h e a c t o r does n o t i n t e n d t o 
c a u s e t h e harm w h i c h r e s u l t s f r o m i t . Thus, r e c k l e s s 
m i s c o n d u c t r e s u l t s when a p e r s o n , w i t h no i n t e n t t o 
c a u s e harm, i n t e n t i o n a l l y p e r f o r m s an a c t so 
u n r e a s o n a b l e and d a n g e r o u s t h a t he o r she knows o r 
s h o u l d know i t i s h i g h l y p r o b a b l e t h a t harm w i l l 
r e s u l t .... N e v e r t h e l e s s , e x i s t e n c e o f p r o b a b i l i t y  
i s d i f f e r e n t f r o m s u b s t a n t i a l c e r t a i n t y , w h i c h i s an  
i n g r e d i e n t o f t h e i n t e n t t o c a u s e harm w h i c h r e s u l t s  
f r o m t h e a c t . " 

57A Am. J u r . 2d N e g l i g e n c e § 27 6 (2004) ( e m p h a s i s added; 

f o o t n o t e s o m i t t e d ) . 

P e r h a p s t h e s i m p l e s t e x p l a n a t i o n s come f r o m t h e h o r n b o o k 

a u t h o r e d by P r o f e s s o r P r o s s e r : 

"The t h r e e most b a s i c e l e m e n t s o f [ t h e ] most 
common usage o f ' i n t e n t ' a r e t h a t (1) i t i s a s t a t e  
o f m ind, (2) a b o u t c o n s e q u e n c e s o f an a c t ( o r 
o m i s s i o n ) and n o t a b o u t t h e a c t i t s e l f , and (3) i t 
e x t e n d s n o t o n l y t o h a v i n g i n t h e m ind a p u r p o s e ( o r  
d e s i r e ) t o b r i n g a b o u t g i v e n c o n s e q u e n c e s b u t a l s o 
h a v i n g i n m ind a b e l i e f ( o r knowledge) t h a t g i v e n 
c o n s e q u e n c e s a r e s u b s t a n t i a l l y c e r t a i n t o r e s u l t 
f r o m t h e a c t . " 

W. Page K e e t o n e t a l . , P r o s s e r and K e e t o n on t h e Law o f T o r t s 

§ 8, p. 34 ( 4 t h ed. 1984) ( f i r s t two emphases i n o r i g i n a l ; 
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o t h e r e m p h a s i s added; f o o t n o t e s o m i t t e d ) . 1 6 We a l s o a r e 

p r o v i d e d w i t h t h i s v e r y h e l p f u l d i s t i n c t i o n by P r o f e s s o r 

P r o s s e r : 

" [ T ] h e mere knowledge and a p p r e c i a t i o n o f a r i s k -¬ 
s o m e t h i n g s h o r t o f s u b s t a n t i a l c e r t a i n t y -- i s n o t  
i n t e n t . The d e f e n d a n t who a c t s i n t h e b e l i e f o r 
c o n s c i o u s n e s s t h a t t h e a c t i s c a u s i n g an a p p r e c i a b l e 
r i s k o f harm t o a n o t h e r may be n e g l i g e n t , and i f t h e  
r i s k i s g r e a t t h e c o n d u c t may be c h a r a c t e r i z e d as  
r e c k l e s s o r wanton, b u t i t i s n o t an i n t e n t i o n a l  
w rong." 

P r o s s e r , § 8, p. 36 (e m p h a s i s a d d e d ) . 

A t odds w i t h t h e f o r e g o i n g f u n d a m e n t a l p r i n c i p l e s , t h e n 

C h i e f J u s t i c e Cobb made r e f e r e n c e i n h e r d i s s e n t i n g o p i n i o n t o 

w a n t o n n e s s as " g e n e r a l i z e d i n t e n t i o n a l c o n d u c t . " A p p e n d i x t o 

main o p i n i o n , So. 3d a t . She t h e n p o s i t e d t h e 

f o l l o w i n g s e r i e s o f h y p o t h e t i c a l c i r c u m s t a n c e s and out c o m e s : 

1 6 P r o f e s s o r P r o s s e r goes on t o e x p l a i n t h a t a n o t h e r s o u r c e 
o f " c o n f u s i o n " i s t h e " f a i l u r e t o d i s t i n g u i s h b e tween (1) t h e 
f a c t u a l e l e m e n t s e s s e n t i a l t o a f i n d i n g o f i n t e n t , " as q u o t e d 
i n t h e t e x t o f t h i s w r i t i n g , and "(2) t h e e l e m e n t s o f p r o o f 
and argument t h a t a d v o c a t e s and f a c t f i n d e r s may b r i n g t o b e a r 
i n a d d r e s s i n g t h e q u e s t i o n w h e t h e r t h o s e f a c t u a l e l e m e n t s a r e 
p r e s e n t i n a g i v e n c a s e . " P r o s s e r , § 8, pp. 35-36. As t o t h e 
l a t t e r , P r o s s e r e x p l a i n s t h a t one o f t h e common ways o f 
p r o v i n g t h e f a c t u a l e l e m e n t s i s t o show t h a t " g i v e n t h e 
c i r c u m s t a n c e s d i s c l o s e d i n t h e e v i d e n c e , a r e a s o n a b l e p e r s o n 
i n t h e a c t o r ' s p o s i t i o n w o u l d have known t h a t t h e c o n s e q u e n c e s 
i n q u e s t i o n were s u b s t a n t i a l l y c e r t a i n t o f o l l o w [ h i s o r h e r ] 
a c t . " I d . , a t 36. 
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" T h u s , i f one who i s i n a c r o w d a c c i d e n t l y d r o p s a 
l o a d e d f i r e a r m t h a t d i s c h a r g e s and i n j u r e s a n o t h e r , 
t h e a c t i o n a b l e t o r t i s n e g l i g e n c e . I f t h a t p e r s o n 
i n t e n t i o n a l l y d i s c h a r g e s t h e f i r e a r m i n t o a c r o w d  
and i n j u r e s a n o t h e r , t h e a c t i o n a b l e t o r t i s  
w a n t o n n e s s . And i f t h a t p e r s o n i n t e n t i o n a l l y f i r e s 
t h e f i r e a r m a t a p a r t i c u l a r p e r s o n and i n j u r e s t h a t 
p e r s o n t h e t o r t becomes a s s a u l t and b a t t e r y . U n l i k e 
t h e t o r t o f n e g l i g e n c e , i n b o t h w a n t o n n e s s and  
a s s a u l t and b a t t e r y , t h e r e i s i n t e n t t o c a u s e 
i n j u r y . T h a t i s , i n b o t h t h e w a n t o n s h o o t i n g and 
t h e a s s a u l t and b a t t e r y , t h e r e i s i n t e n t i o n a l 
c o n d u c t . " 

A p p e n d i x , So. 3d a t (some e m p h a s i s a d d e d ) . I n so 

d o i n g , t h e C h i e f J u s t i c e c o n f l a t e d t h e c o n c e p t s o f i n t e n t and 

w a n t o n n e s s . 

The l a s t s e n t e n c e i n t h e a b o v e - q u o t e d e x c e r p t f r o m t h e n 

C h i e f J u s t i c e Cobb's d i s s e n t i n g o p i n i o n -- t h a t " i n b o t h t h e 

wanton s h o o t i n g and t h e a s s a u l t and b a t t e r y , t h e r e i s 

i n t e n t i o n a l c o n d u c t " -- i s t r u e , b u t o n l y t o t h e e x t e n t t h a t 

one m i g h t c o n s i d e r t h e word " c o n d u c t " n a r r o w l y as a r e f e r e n c e 

t o t h e a c t , r a t h e r t h a n t o t h e c o n s e q u e n c e s o f t h e a c t . 

F u r t h e r m o r e , t h e n e x t t o l a s t s e n t e n c e o f t h e e x c e r p t -- t h e 

s t a t e m e n t t h a t " i n b o t h w a n t o n n e s s and a s s a u l t and b a t t e r y , 

t h e r e i s i n t e n t t o c a u s e i n j u r y " -- i s s i m p l y wrong. 

Wantonness does n o t c o n t e m p l a t e t h a t t h e a c t o r i n t e n d s t h e  

r e s u l t a c h i e v e d by t h e i r a c t . I t i s o n l y n e c e s s a r y t h a t t h e 
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i n j u r y r e s u l t i n g f r o m t h e a c t i s " l i k e l y " o r " p r o b a b l e . " 

A g a i n , t h e " e x i s t e n c e o f p r o b a b i l i t y i s d i f f e r e n t f r o m 

s u b s t a n t i a l c e r t a i n t y , " 57A Am. J u r . 2d N e g l i g e n c e § 276 

( 2 0 0 4 ) , and " [ t ] h e d e f e n d a n t who a c t s i n t h e b e l i e f o r 

c o n s c i o u s n e s s t h a t t h e a c t i s c a u s i n g an a p p r e c i a b l e r i s k o f 

harm t o a n o t h e r may be n e g l i g e n t , and i f t h e r i s k i s g r e a t t h e  

c o n d u c t may be c h a r a c t e r i z e d as r e c k l e s s o r w a n t on, b u t i t i s  

n o t an i n t e n t i o n a l wrong." P r o s s e r , § 8, p. 36. 

The most s p e c i f i c c o n c e r n e x p r e s s e d by t h e n C h i e f J u s t i c e 

Cobb w i t h r e s p e c t t o h e r s e r i e s o f h y p o t h e t i c a l s i s w i t h 

r e f e r e n c e t o t h e s i t u a t i o n where, as she p u t i t , " [ a ] p e r s o n 

i n t e n t i o n a l l y d i s c h a r g e s [a] f i r e a r m i n t o a c r o w d and i n j u r e s 

a n o t h e r . " A p p e n d i x , So. 3d a t . C h i e f J u s t i c e Cobb 

was c o n c e r n e d t h a t a t w o - y e a r s t a t u t e o f l i m i t a t i o n s w o u l d 

n e c e s s a r i l y a p p l y i n t h i s s i t u a t i o n b e c a u s e , she c o n c l u d e d , 

" t h e a c t i o n a b l e t o r t i s w a n t o n n e s s . " I d . C o n s i s t e n t w i t h a l l 

t h e f o r e g o i n g a u t h o r i t i e s , h owever, i f t h e a c t o r had as h i s o r 

h e r p u r p o s e t o i n j u r e someone i n t h e c r o w d , t h e n he o r she i s 

g u i l t y o f an i n t e n t i o n a l t o r t , n o t m e r e l y an a c t o f 

w a n t o n n e s s . L i k e w i s e , t h e l o c a t i o n o f t h e c r o w d i n r e l a t i o n 

t o t h e a c t o r and t h e d e n s i t y o f t h e c r o w d m i g h t be s u c h t h a t 
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t h e j u r y may i n f e r t h a t t h e a c t o r knew t h a t i t was 

" s u b s t a n t i a l l y c e r t a i n " t h a t someone i n t h e c r o w d w o u l d be 

i n j u r e d , g i v e n t h e manner i n w h i c h t h e a c t o r d i s c h a r g e d t h e 

f i r e a r m . 1 7 Under a l l t h e f o r e g o i n g a u t h o r i t i e s , t h e l a w w o u l d 

t r e a t e i t h e r c i r c u m s t a n c e as i n v o l v i n g i n t e n t i o n a l c o n d u c t , 

and, t h e r e f o r e , t h e c o n c e r n e x p r e s s e d by t h e n C h i e f J u s t i c e 

Cobb i n t h e d i s s e n t i n g o p i n i o n r e g a r d i n g t h e a p p l i c a t i o n o f a 

t w o - y e a r s t a t u t e o f l i m i t a t i o n s w o u l d be m i s p l a c e d . 

1 7 

"The movement o f t h e f i n g e r w h i c h f i r e s a gun i s t h e 
same, w h e t h e r i t t a k e s p l a c e i n a c r o w d e d c i t y , o r 
i n t h e s o l i t u d e o f t h e M o j a v e D e s e r t , and r e g a r d l e s s 
o f t h e a c t o r ' s s t a t e o f m i nd a b o u t t h e c o n s e q u e n c e s . 
But t h e l e g a l outcome w i l l depend on t h e a c t o r ' s 
s u r r o u n d i n g s and t h e a c t o r ' s s t a t e o f m i nd 

"... [ I n t e n t ] e x t e n d s n o t o n l y t o t h o s e 
c o n s e q u e n c e s w h i c h a r e d e s i r e d , b u t a l s o t o t h o s e 
w h i c h t h e a c t o r b e l i e v e s a r e s u b s t a n t i a l l y c e r t a i n 
t o f o l l o w f r o m what t h e a c t o r d o e s . The a c t o r who 
f i r e s a b u l l e t i n t o a dense c r o w d may f e r v e n t l y p r a y 
t h a t t h e b u l l e t w i l l h i t no one, b u t i f t h e a c t o r 
knows t h a t i t i s u n a v o i d a b l e t h a t t h e b u l l e t w i l l 
h i t someone, t h e a c t o r i n t e n d s t h a t c o n s e q u e n c e . " 

P r o s s e r § 8, p. 35. 
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MAIN, J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

I c o n c u r i n t h e main o p i n i o n . I w r i t e t o n o t e t h a t t h e 

main o p i n i o n s h o u l d n o t be i n t e r p r e t e d as h o l d i n g t h a t 

t r e s p a s s no l o n g e r has a f i e l d o f o p e r a t i o n i n t o r t c l a i m s . 

R a t h e r , t h e main o p i n i o n h o l d s t h a t t r e s p a s s i s n o t e q u i v a l e n t 

t o w a n t o n n e s s . 

As I see i t , t h e b a s i c d i s t i n c t i o n b e t ween " n e g l i g e n c e , " 

" w a n t o n n e s s , " and " t r e s p a s s " i s e x p l a i n e d as f o l l o w s : 

E s s e n t i a l l y , " n e g l i g e n c e " i s a k i n t o " c a r e l e s s . " See H o rnady  

T r u c k L i n e , I n c . v. Meadows, 847 So. 2d 908, 915 ( A l a . 2002) 

( " ' " N e g l i g e n c e " i s d e f i n e d as " r e f e r [ r i n g ] o n l y t o t h a t l e g a l 

d e l i n q u e n c y w h i c h r e s u l t s whenever a man f a i l s t o e x h i b i t t h e 

c a r e w h i c h he o ught t o e x h i b i t , w h e t h e r i t be s l i g h t , 

o r d i n a r y , o r g r e a t . " B l a c k ' s Law D i c t i o n a r y 1032 ( 6 t h e d . 

1 9 9 0 ) . ' " ( q u o t i n g C l a y t o n ex r e l . C l a y t o n v. F a r g a s o n , 7 3 0 So. 

2d 160, 163-64 ( A l a . 1 9 9 9 ) ) ) . "Wanton" i s a k i n t o " r e c k l e s s " 

w i t h r e s p e c t t o t h e i n j u r y o r outcome. See Bozeman v. C e n t r a l  

Bank o f t h e S o u t h , 646 So. 2d 601, 603 ( A l a . 1994) ( w a n t o n n e s s 

i s " ' t h e c o n s c i o u s d o i n g o f some a c t o r t h e o m i s s i o n o f some 

d u t y , w h i l e k n o w i n g o f t h e e x i s t i n g c o n d i t i o n s and b e i n g 

c o n s c i o u s t h a t , f r o m d o i n g o r o m i t t i n g t o do an a c t , i n j u r y 
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w i l l l i k e l y o r p r o b a b l y r e s u l t . ' " ( q u o t i n g S t o n e v. S o u t h l a n d  

N a t ' l I n s . C o r p . , 589 So. 2d 1289, 1292 ( A l a . 1 9 9 1 ) ) ) ; and 

G a l a x y C a b l e , I n c . v. D a v i s , 58 So. 3d 93, 101 ( A l a . 2010) 

("'To e s t a b l i s h w a n t o n n e s s , t h e p l a i n t i f f must p r o v e t h a t t h e 

d e f e n d a n t , w i t h r e c k l e s s i n d i f f e r e n c e t o t h e c o n s e q u e n c e s , 

c o n s c i o u s l y and i n t e n t i o n a l l y d i d some w r o n g f u l a c t o r o m i t t e d 

some known d u t y . ' " ( q u o t i n g M a r t i n v. A r n o l d , 643 So. 2d 564, 

567 ( A l a . 1 9 9 4 ) ) ) . " T r e s p a s s " i s a k i n t o " i n t e n t i o n a l " w i t h 

r e g a r d t o t h e i n j u r y o r outcome. See C a r r v. I n t e r n a t i o n a l  

R e f i n i n g & Mfg. Co., 13 So. 3d 947, 959 ( A l a . 2009) (Murdock, 

J . , d i s s e n t i n g ) ( c o n t a i n i n g a d e t a i l e d a n a l y s i s o f t h e 

p r o p o s i t i o n t h a t c a u s e s o f a c t i o n f o r t r e s p a s s " i n v o l v e 

i n t e n t i o n a l c o n d u c t by t h e t o r t f e a s o r " and t h e " i n t e n t i o n a l 

p r o c u r e m e n t o f a harm t o t h e p l a i n t i f f " ) . F i n a l l y , b e c a u s e 

e a c h o f t h e s e c a u s e s o f a c t i o n a r e d i s t i n g u i s h a b l e , I b e l i e v e 

t h a t t h e a d e q u a c y o f p l e a d i n g s i n a c o m p l a i n t w o u l d g o v e r n t h e 

a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s . 
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WOODALL, J u s t i c e ( d i s s e n t i n g ) . 

I am n o t c o n v i n c e d t h a t M c K e n z i e v. K i l l i a n , 887 So. 2d 

861 ( A l a . 2 0 0 4 ) , was w r o n g l y d e c i d e d ; t h e r e f o r e , I do n o t 

a g r e e t h a t t h e d e c i s i o n s h o u l d be o v e r r u l e d . C o n s e q u e n t l y , I 

r e s p e c t f u l l y d i s s e n t . 
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APPENDIX TO OPINION OF THE COURT 

The d i s s e n t i n g o p i n i o n o f t h e n C h i e f J u s t i c e Cobb t h a t 

a c c o m p a n i e d t h e r e l e a s e on June 3, 2011, o f t h i s C o u r t ' s 

o p i n i o n on o r i g i n a l s u b m i s s i o n i n t h i s c a s e i s s e t o u t b e l o w : 

COBB, C h i e f J u s t i c e ( d i s s e n t i n g [ f r o m o r i g i n a l o p i n i o n o f 
June 3, 2 0 1 1 ] ) . 

I r e s p e c t f u l l y d i s s e n t . The m a j o r i t y o p i n i o n s i m p l y p u t s 

f o r w a r d t h e o p p o s i n g a r g u m e n t s t h i s C o u r t r e j e c t e d i n M c K e n z i e 

v. K i l l i a n 887 So. 2d 861 ( A l a . 2 0 0 4 ) . I n M c K e n z i e , t h e C o u r t 

d e t a i l e d t h e l a w o f t r e s p a s s and t r e s p a s s on t h e c a s e and i t s 

a p p l i c a t i o n , w h i c h a p p l i c a t i o n had r e s u l t e d i n y e a r s o f 

o n g o i n g c o n f u s i o n r e g r a d i n g t h e p r o p e r l i m i t a t i o n s p e r i o d 

g o v e r n i n g w i l l f u l and wanton t o r t s . The C o u r t s t a t e d : 

"The p r o b l e m p r e s e n t e d by t h e dependence upon 
c a u s a l i t y i s i l l u s t r a t e d by t h e p r o b l e m a t i c r e s u l t 
o f a l l o w i n g a l e s s c u l p a b l e w r o n g d o e r t o be e x p o s e d 
t o a s i g n i f i c a n t l y l o n g e r s t a t u t o r y l i m i t a t i o n s 
p e r i o d t h a n t h a t a p p l i c a b l e t o a more c u l p a b l e 
w r o n g d o e r , d e p e n d i n g upon t h e c h a r a c t e r o f f o r c e 
a p p l i e d . See t h e Webb a r t i c l e [ 1 ] f o r d i s c u s s i o n o f 
t h e s e a n o m a l i e s . See a l s o J u s t i c e J o n e s ' s d i s s e n t i n g 
o p i n i o n i n S t r o z i e r [v. M a r c h i c h , 380 So. 2d 8 04 , 

1 L i n d a Suzanne Webb, L i m i t a t i o n o f T o r t A c t i o n s u n d e r  
Alabama Law: D i s t i n g u i s h i n g b e t ween t h e Two-year and t h e S i x - 
y e a r S t a t u t e s o f L i m i t a t i o n s , 49 A l a . L. Rev. 1049 ( S p r i n g 
1 9 9 8 ) . 
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806 ( A l a . 1 9 8 0 ) ] . J u s t i c e J o n e s s u c c i n c t l y summed up 
t h e c a s e f o r e n d i n g t h e c o n f u s i o n : 

"'Whatever v e s t i g e o f t h e outmoded 
d i r e c t / i n d i r e c t d i s t i n c t i o n b e t w e e n 
t r e s p a s s and t r e s p a s s on t h e c a s e s t i l l 
e x i s t s i n A l a b a m a , I w o u l d now abandon and 
a d o p t i n s t e a d t h e more modern t o r t c o n c e p t 
o f m e a s u r i n g t h e c a u s e o f a c t i o n i n t e r m s 
o f t h e d e g r e e o f c u l p a b i l i t y o f t h e a l l e g e d 
w r o n g f u l c o n d u c t . Wanton c o n d u c t , as t h a t 
t e r m i s t r a d i t i o n a l l y u s e d and u n d e r s t o o d 
i n t h e j u r i s p r u d e n c e o f o u r S t a t e , 
s i g n i f i e s t h e i n t e n t i o n a l d o i n g o f , o r 
f a i l i n g t o do, an a c t , o r d i s c h a r g e a d u t y , 
w i t h t h e l i k e l i h o o d o f i n j u r y t o t h e p e r s o n 
o r p r o p e r t y o f a n o t h e r as a r e a s o n a b l y 
f o r e s e e a b l e c o n s e q u e n c e . Such c o n d u c t , 
r e s u l t i n g i n i n j u r y , i s a c t i o n a b l e i n 
t r e s p a s s and g o v e r n e d by t h e s i x - y e a r 
s t a t u t e o f l i m i t a t i o n s , i n my o p i n i o n . 

"'The r a t i o n a l e f o r my v i e w c o m p o r t s 
w i t h t h e f u n d a m e n t a l c o n c e p t s o f o u r 
f a u l t - b a s e d s y s t e m o f t o r t l a w . One who 
i n j u r e s a n o t h e r , o r a n o t h e r ' s p r o p e r t y , as 
a r e s u l t o f c o n d u c t i n t e n t i o n a l l y c o m m i t t e d 
s h o u l d be h e l d t o a h i g h e r d e g r e e o f 
a c c o u n t a b i l i t y t h a n one who i n j u r e s a n o t h e r 
t h r o u g h a s i m p l e l a c k o f due c a r e . J u s t as 
t h e f o r m e r , b e c a u s e o f i t s h i g h e r d e g r e e o f 
c u l p a b i l i t y , c a r r i e s a p o t e n t i a l f o r 
p u n i t i v e damages, so s h o u l d i t a l s o c a r r y 
a l o n g e r p e r i o d w i t h i n w h i c h t o e n f o r c e 
a c c o u n t a b i l i t y f o r s u c h i n t e n t i o n a l wrong. 
One who k n o w i n g l y s e t s i n t o m o t i o n , by 
i n t e n t i o n a l l y d o i n g ( o r f a i l i n g t o do) an 
a c t , a s e q u e n c e o f e v e n t s r e s u l t i n g i n 
r e a s o n a b l y f o r e s e e a b l e i n j u r y t o a n o t h e r , 
w h e t h e r t h e r e s u l t i n g i n j u r y i s i m m e d i a t e 
o r c o n s e q u e n t i a l , i n my o p i n i o n , has 
c o m m i t t e d a t r e s p a s s w i t h i n t h e 
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c o n t e m p l a t i o n o f t h e s i x - y e a r s t a t u t e o f 
l i m i t a t i o n s . 

" ' I n d e e d , I have s e a r c h e d i n v a i n f o r 
p o s s i b l e a l t e r n a t i v e p o l i c y c o n s i d e r a t i o n s 
f o r l i m i t i n g t h e p e r i o d o f a c c o u n t a b i l i t y 
i n c e r t a i n t o r t c a s e s t o one y e a r and i n 
o t h e r c a s e s t o s i x y e a r s . I s u b m i t t h a t t h e  
o n l y l o g i c a l , as w e l l as t h e o n l y  
d e f e n s i b l e , b a s i s f o r t h i s d i f f e r e n c e i s  
t h e e x t e n t o f t h e wrong o r t h e d e g r e e o f  
c u l p a b i l i t y . ' 

" S t r o z i e r , 380 So. 2d a t 809-10 ( e m p h a s i s added; 
f o o t n o t e o m i t t e d ) . We embrace t h i s r e a s o n i n g t o d a y . " 

887 So. 2d a t 870. 

The e s s e n t i a l r a t i o n a l e o f M c K e n z i e was t h e r e c o g n i t i o n 

t h a t w a n t o n n e s s i s i n j u r y c a u s e d a n o t h e r by one who 

i n t e n t i o n a l l y engages i n c o n d u c t t h a t he o r she knows i s 

l i k e l y t o r e s u l t i n t h a t i n j u r y . Today, t h e m a j o r i t y s i m p l y 

c o n t r a d i c t s t h a t r a t i o n a l e by a s s e r t i n g t h a t w a n t o n n e s s , as 

g e n e r a l i z e d i n t e n t i o n a l c o n d u c t , i s as d i s t i n c t f r o m s p e c i f i c 

i n t e n t i o n a l c o n d u c t as i t i s f r o m n e g l i g e n c e , w h i c h i n v o l v e s 

no i n t e n t i o n a l c o n d u c t . I r e s p e c t f u l l y d i s a g r e e , and I 

b e l i e v e t h a t t h e d i s t i n c t i o n s h o u l d be a p p a r e n t f r o m any 

e x a m i n a t i o n o f t h e s i t u a t i o n s i n w h i c h t h e s e c o n c e p t s o f t o r t 

l a w a r e a p p l i e d . Thus, i f one who i s i n a c r o w d a c c i d e n t l y 

d r o p s a l o a d e d f i r e a r m t h a t d i s c h a r g e s and i n j u r e s a n o t h e r , 
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t h e a c t i o n a b l e t o r t i s n e g l i g e n c e . I f t h a t p e r s o n 

i n t e n t i o n a l l y d i s c h a r g e s t h e f i r e a r m i n t o a c r o w d and i n j u r e s 

a n o t h e r , t h e a c t i o n a b l e t o r t i s w a n t o n n e s s . And i f t h a t 

p e r s o n i n t e n t i o n a l l y f i r e s t h e f i r e a r m a t a p a r t i c u l a r p e r s o n 

and i n j u r e s t h a t p e r s o n t h e t o r t becomes a s s a u l t and b a t t e r y . 

U n l i k e t h e t o r t o f n e g l i g e n c e , i n b o t h w a n t o n n e s s and a s s a u l t 

and b a t t e r y , t h e r e i s i n t e n t t o c a u s e i n j u r y . T h a t i s , i n 

b o t h t h e wanton s h o o t i n g and t h e a s s a u l t and b a t t e r y , t h e r e i s 

i n t e n t i o n a l c o n d u c t . A c c o r d i n g l y , t h e p r o p e r l i m i t a t i o n s 

p e r i o d i s t h e s i x - y e a r p e r i o d g o v e r n e d by t h e c o n c e p t o f 

" t r e s p a s s " i n § 6 - 2 - 3 4 ( 1 ) , A l a . Code 1975, i n c o n c e r t w i t h t h e 

c o n c e p t o f a s s a u l t and b a t t e r y . T h i s i s why I b e l i e v e t h a t 

M c K e n z i e was c o r r e c t l y d e c i d e d and why t h e m a j o r i t y e r r s i n 

i t s o p i n i o n t o d a y . 

I n o t e f u r t h e r t h e p a r t i c u l a r l y d i s t r e s s i n g p r o b l e m w i t h 

t h e C o u r t ' s w i l l i n g n e s s t o d i s r e g a r d t h e c r i t i c a l j u d i c i a l 

p o l i c y o f s t a r e d e c i s i s . As n o t e d i n M c K e n z i e , t h e l a w i n 

A l a b a m a c o n c e r n i n g t h e p r o p e r l e g a l a n a l y s i s o f w a n t o n n e s s was 

n o t s e t t l e d and was i n f a c t b a s e d on c o n f u s i n g and 

i n c o n s i s t e n t d i s c u s s i o n s o f c a u s a l i t y r a t h e r t h a n c u l p a b i l i t y . 

M c K e n z i e r e p r e s e n t e d a t h o r o u g h and p e r s u a s i v e d i s c u s s i o n o f 
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t h e p r o p e r l e g a l p o l i c y t o be a p p l i e d ; now, s e v e n y e a r s l a t e r , 

t h e C o u r t s t a t e s t h a t t h e l i m i t a t i o n s p e r i o d f o r wanton t o r t s 

w i l l h e n c e f o r t h be two y e a r s . W i t h r e s p e c t t o t h e a p p l i c a t i o n 

o f t h e d o c t r i n e o f s t a r e d e c i s i s , t h i s C o u r t has e m p l o y e d t h e 

f o l l o w i n g t e s t f r o m Ex p a r t e F i r s t A l a b a m a Bank, 883 So. 2d 

1236, 1245 ( A l a . 2 0 0 3 ) : 

" J u s t i c e H o u s t o n , w r i t i n g s p e c i a l l y i n S o u t h e r n  
S t a t e s F o r d , I n c . v. P r o c t o r , 541 So. 2d 1081 ( A l a . 
1 9 8 9 ) , e m b r a c e d a u s e f u l s t a n d a r d f o r w e i g h i n g t h e 
n e e d f o r change a g a i n s t t h e a d v a n t a g e s o f s e t t l e d 
p r i n c i p l e s o f l a w u n d e r t h e d o c t r i n e o f s t a r e 
d e c i s i s . He p o s e d t h e q u e s t i o n as f o l l o w s : w h e t h e r 
t h e r a t i o d e c i d e n d i o f e a r l i e r p r e c e d e n t w o u l d 
' " h y p o t h e t i c a l l y be c o n s e n t e d t o t o d a y b y t h e 
c o n s c i e n c e and t h e f e e l i n g o f j u s t i c e o f t h e 
m a j o r i t y o f a l l t h o s e whose o b e d i e n c e i s r e q u i r e d by 
[ t h a t ] r u l e o f l a w ? " ' S o u t h e r n S t a t e s F o r d , I n c . , 
541 So. 2d a t 1093 ( q u o t i n g L a u n , S t a r e D e c i s i s , 25 
Va. L. Rev. 12, 2 2 ( 1 9 3 8 ) ) . " 

See a l s o P r a t t v i l l e Mem'l C h a p e l v. P a r k e r , 10 So. 3d 546 

( A l a . 2 0 0 8 ) . So, w o u l d t h e j u d i c i a r y a n d c i t i z e n r y o f t h i s 

S t a t e a p p r o v e t h i s C o u r t ' s d e c i s i o n t o l i m i t t h e p e r i o d o f 

d e t e r m i n i n g t h e l i a b i l i t y o f one who f i r e s b l i n d l y i n t o a 

c r o w d t o t h e same p e r i o d as one whose d i s c h a r g e o f t h e f i r e a r m 

i s t r u l y an a c c i d e n t ? I t h i n k n o t . I b e l i e v e t h a t t h i s 

C o u r t ' s w i l l i n g n e s s t o change i t s b a s i c p r o n o u n c e m e n t s o f t h e 

l a w as i t s c o m p o s i t i o n c h a n g e s u n d e r m i n e s i t s j u d i c i a l 
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a u t h o r i t y and e q u a t e s t h e C o u r t w i t h some s o r t o f " o t h e r 

l e g i s l a t u r e " t o t h e d e t r i m e n t o f a l l t h e c o u r t s i n t h i s S t a t e . 

I t h e r e f o r e d i s s e n t . 

62 


