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STUART, Justice.

WRIT DENIED. NO OPINION.
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Bclin, Parker, Murdock, Shaw, Main, Wise, and Bryan, JJ.,
concur,

Moore, C.J., dissents.
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MOORE, Chief Justice (dissenting)}.

In 1981, George Blankenship pleaded guilty to first-
degree robbery under the then newly enacted Alabama Criminal
Code, which was effective January 1, 1980. He was sentenced to
life impriscnment, and he did not appeal. He now seeks
postconviction relief, arguing that the charged conduct
occurred prior to January 1, 1980, and that, therefore, he
pleaded guilty to a statutory cffense that did not exist when
he committed it., The tLrial court summarily dismissed his
petition, and the Court of Criminal Appeals affirmed the
dismissal in an unpublished memcrandum.

Under the facts alleged in Blankenship's petition for
certiorari review, the circuit court did nct have jurisdiction
to convict and to sentence Blankenship under the Alabama
Criminal Code kecause, he argues, the offense was committed
before that Code took effect. Therefore, he argues, both the
conviction and the sentence are nullities, and he is entitled

to relief under Rule 32, Ala. R. Crim. P.' Therefore, I would

'A defendant convicted of a criminal offense may seek
relief con the ground that the trial court "was without
Jurisdiction to render Jjudgment or to impese sentence."
Rule 32.1¢(b), Ala. R. Crim. P. Failure to raise the issue
of jurisdiction at trial or on appeal does not preclude
relief. Rules 32.2(3) and (5), Ala. R. Crim. P.
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grant the petition for the writ of certiorari to ccnsider the
merits of Blankenship's claims.

The Court of Criminal Appeals construed Blankenship's
Rule 32 petition as a challenge to the wvalidity of his
indictment, which charged the elements of statutory robbery
and not common-law robbery. Before 2006, errors 1in an
indictment were considered to be jurisdictional defects that

could be raised at any time. See, e.g., Ex parte TLewis, 811

So. 2d 485, 487 (Ala. 2001) ("Failure to allege an essential
element of the charged offense is a jurisdictional defect, and
the failure to raise the defect at trial or on direct appeal
does not constitute a waiver."). In 2006, however, this Court,

in Ex parte Sevmour, 946 So. 2d 536 (Ala. 2006), reversed

course and held that defects In an indictment do not implicate
the jurisdiction of the court. "Under our holding in Sevymour,
a defect in a criminal indictment no longer deprives the trial
court of jurisdiction, as 1t had under the common law, but
instead 1is a ncenjurisdicticnal error that may be waived." Ex

parte Jenkins, 992 So. 2d 1248, 1250 {(Ala. 2007). This Court

also noted in Ex parte Batevy, %58 So, 2d 339, 342 n. 2 (Ala.

2008), that, "[iln Seymcur, we held that a defective
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indictment does not deprive the trial court of jurisdictiocn to
hear the case, and that, therefore, a ¢laim that an indictment
is defective is not exempt from the Rule 32 bar."”
Blankenship argues, however, that charging him under the
law that was nol yel in effect when the offense was committed
was not a mere error in the indictment but, instead, was a
transgression of an express legislative limit on the circuit
court's power., The temporal applicability section of the
Alabama Criminal Code provides: "The provisions of this title

do not apply to or govern the construction of and punishment

for any offense committed pricor te 12:01 A M. January 1, 1980

Such an offense must be construed and punished according
to the provisions of law existing at the time of the
commission thereof ...." § 13A-1-7{(c), Ala. Code 1975
(emphasis added).

This Court in Sevyvmour stated:

"Subject-matter Jjurisdiction concerns a courb's

pcwer to decide certain types of cases. ... That

power 1s derived from the Alabama Constituticn and

the Alabama Code.

"Under the Alakama Constitution, a circuit ccurt
'shall exerclise general Jjurisdicticn in all cases

axcept as may be otherwise provided by law.' Amend.
No. 328, § 6.04(b), Ala. Ccnst. 1901."
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944 S50. 2d at 538 (final emphasis added). Section 13A-1-7(c)
is Jjust such a specific legislative exception Lo the

Jurisdiction of the circuit court. See Smith v. State, 446 So.

2d 68, 72 {(Ala.Crim.App. 1984) (nocting that in an earlier case
"the actual offense coccurred prior to [January 1, 1980,] and
[the defendant] was therefore tried under the commcn law as

reguired by the criminal code" and citing Ala. Ccde 1975, %

13A-1-7(c) (emphasis added) ).

If Blankenship 1s correct that the conduct for which he
was punished occurred bkefore January 1, 1980, the circuit
court was without power to convicht him and Lo sentence him
under the Alabama Criminal Code. Therefore, 1 respectfully
dissent frcm the denial of his petition for a writ of

certiorari.



