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MEMORANDUM DECISION 

Judge Donn Kessler delivered the decision of the Court, in which Presiding 
Judge Margaret H. Downie and Judge Kenton D. Jones joined. 
 
 
K E S S L E R, Judge: 
 
¶1 David Ryan Porter, Jr. (“Father”) appeals from a family court 
order modifying his parenting time with the parties’ two daughters.  For 
the reasons set forth below, we remand the parenting time order for further 
findings in compliance with this decision. 

FACTUAL AND PROCEDURAL HISTORY 

¶2 This is a high-conflict custody case.  In 2010, the family court 
ordered Father and Rebecca Monet Smith (“Mother”) to share joint legal 
decision-making and equal parenting time with their son and two 
daughters.  In August 2015, Mother filed a petition to modify legal decision-
making and parenting time, alleging Father’s “destructive manipulation 
and psychological abuse” was escalating and he failed to provide a stable 
environment.  Father denied these allegations and counter-petitioned for 
final legal decision-making authority, citing the parties’ inability to co-
parent. The family court appointed a parenting conference provider to 
prepare a report to the court and interview the children, if necessary.    

¶3 Following an evidentiary hearing and receipt of the parenting 
conference report and confidential children’s interview report, the family 
court found a substantial and continuing change in circumstances and 
modified Father’s parenting time with the two daughters to every other 
weekend and twice during the week.  The court did not modify parenting 
time for the son or modify joint legal decision-making. Father timely 
appealed, and we have jurisdiction pursuant to Arizona Revised Statutes 
(“A.R.S.”) section 12-2101(A)(1) (2017).1  

DISCUSSION 

¶4 To modify parenting time, the family court must first 
determine there has been a change in circumstances materially affecting the 

                                                 
1  Absent material revision after the relevant date, we cite the current 
version of the statutes.  
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welfare of the children since the last custody order.  Pridgeon v. Superior 
Court (LaMarca), 134 Ariz. 177, 179 (1982); Hendricks v. Mortensen, 153 Ariz. 
241, 243 (App. 1987) (citation omitted).   The court has broad discretion to 
determine whether such a change has occurred, and its decision will not be 
reversed absent a clear abuse of discretion.  Pridgeon, 134 Ariz. at 179 
(citations omitted). “We view the evidence in the light most favorable to 
sustaining the [family] court’s findings and will uphold them unless they 
are clearly erroneous or unsupported by the evidence.”  In re Marriage of 
Yuro, 192 Ariz. 568, 570, ¶ 3 (App. 1998) (citation omitted).  As the party 
seeking to modify Father’s parenting time, Mother had the burden of 
proving a change in circumstances.  Pridgeon, 134 Ariz. at 181.  

¶5 The family court found there had been a substantial and 
continuing change of circumstances “due to both parties seeking a change 
in legal decision-making and Mother’s request to substantially reduce 
Father’s parenting time.”  The fact that both parties seek to change legal 
decision-making or one party seeks to reduce the other’s parenting time 
does not constitute a change in circumstances materially affecting the 
children.  Davis v. Davis, 78 Ariz. 174, 176 (1954) (citations omitted) (holding 
modification of custody orders requires “cogent reasons” such as changed 
conditions affecting “the child whose welfare is the paramount 
consideration at all times”); Hendricks, 153 Ariz. at 243 (holding Arizona 
case law requires a showing of changed circumstance’s materially affecting 
the welfare of the children).  In the immediate case, the court’s finding is 
merely an observation that what both parties request would result in a 
substantial change in legal decision-making and/or parenting time.    

¶6 Therefore, we remand the case to the family court for findings 
on whether there has been a substantial and continuing change in 
circumstances to warrant a change in legal decision-making and/or 
parenting time other than merely the requests for change filed by the 
parties. “To change a previous custody order, the court must determine 
whether there has been a material change in circumstances affecting the 
welfare of the child.” Canty v. Canty, 178 Ariz. 443, 448 (App. 1994) (citation 
omitted). This change in circumstances cannot be the request to change the 
custody order, rather a substantial change in circumstances must precede 
alteration of the custody order. We therefore remand for a ruling applying 
the correct legal standard.  

¶7 Father requests an award of attorneys’ fees and costs on 
appeal pursuant to A.R.S. § 25-324 (2017). Neither party took unreasonable 
positions on appeal, nor did either party prevail. Therefore, we deny 
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Father’s request for an award of attorneys’ fees on appeal and exercise our 
discretion to not award costs.   

CONCLUSION 

¶8 We remand this case to the family court for findings in 
compliance with this decision.   
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