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T I M M E R, Chief Judge 
 
¶1 Kristina Kaye Phalen appeals the trial court’s order 

sentencing her for two counts of sale or transportation of 

dangerous drugs, both class two felonies with two prior 
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convictions, pursuant to Arizona Revised Statutes (“A.R.S.”) 

section 13-3407 (Supp. 2008).1  Phalen asks this court to 

“exercise its inherent power to modify [the] sentencing minute 

entry” to reflect that the trial court expressly intended to 

impose sentence under A.R.S. § 13-604 (Supp. 2008), not under 

A.R.S. § 13-712 (Supp. 2008) as stated in the minute entry.  The 

State confesses such error, and we agree.   

¶2 On October 8, 2008, the trial court sentenced Phalen 

with two prior felony convictions to 15.75 years’ imprisonment 

as to count one, and 15 years’ imprisonment as to count two, 

both sentences to be served concurrently.  Although it appears 

the court intended to sentence Phalen as a repetitive offender 

pursuant to A.R.S. § 13-604 on both counts, the written minute 

entry reflects that Phalen was sentenced pursuant to A.R.S. § 

13-712.    

¶3 Rule 26.16(a), Arizona Rules of Criminal Procedure, 

provides that “the judgment of conviction and the sentence 

thereon are complete and valid as of the time of their oral 

pronouncement in open court.”  When a discrepancy exists between 

the oral pronouncement of sentences and the sentencing minute 

entry that cannot be resolved by reference to the record, remand 

for clarification is the appropriate remedy.  State v. Bowles, 

                     
1 We cite to the current version of the statute as no revisions 
material to this decision have occurred. 
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173 Ariz. 214, 216, 841 P.2d 209, 211 (App. 1992).  In this 

case, however, remand is not necessary because the record 

reflects the court’s intention to sentence Phalen as a 

repetitive offender pursuant to A.R.S. § 13-604(D).  In State v. 

Contreras, 180 Ariz. 450, 453 n.2, 855 P.2d 138, 141 n.2 (App. 

1994) (citation omitted), this court stated that “[w]hen we are 

able to ascertain the trial court’s intention by reference to 

the record, remand for clarification is unnecessary.”   

¶4 For the foregoing reasons, we affirm Phalen’s 

convictions but modify the sentencing minute entry as to both 

counts by deleting the reference to A.R.S. § 13-712 and 

inserting the correct provision, A.R.S. § 13-604, in its place.2  

We further direct the clerk of the court to send a copy of this 

decision to the Arizona Department of Corrections.   

  /s/         
  Ann A. Scott Timmer, Chief Judge 
CONCURRING: 
 
 
/s/     
Jon W. Thompson, Judge 
 
 
/s/    
Sheldon H. Weisberg, Judge 
 

                     
2 Phalen concedes that the correct sentence on count two under 
A.R.S. § 13-604 is 15.75 years’ imprisonment, not 15 years as 
stated in the sentencing minute entry.  We will not correct an 
erroneous sentence, however, if the error favors the defendant 
and the State has not filed a cross-appeal. State v. Dawson, 164 
Ariz. 278, 281-83, 792 P.2d 741, 744-46 (1990).   
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