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M1 Bryant Matthew Wilkerson appeals the trial court’s
order sentencing him for leaving the scene of a fatal iInjury
accident. Wilkerson asks this court to “exercise its authority
to correct the sentencing order” to reflect that the trial court
expressly intended to designate the conviction as a class four
felony, as stated orally at the time of pronouncement of
sentence. The State confesses such error, and we agree.
12 Wilkerson was charged with multiple offenses resulting
from a fatal automobile accident on May 5, 2007, one of which
was count three, leaving the scene of a fatal injury accident, a
class three fTelony. A twelve-day jury trial subsequently
ensued. After the close of evidence, the trial court instructed
the jury as to all charges. With respect to count three, the
trial court instructed the jury that leaving the scene of a
fatal accident required proof that:

A. The defendant was the driver of a

vehicle involved in an accident resulting in

the death of another person.

B. The defendant failed to iImmediately

stop at the scene of the accident, or as

close to the accident scene as possible, and
return to the accident scene.

C. The defendant knew the accident caused
injury to another, or possessed knowledge
which would lead to a reasonable

anticipation that injury had occurred.
113 After deliberation, the jury acquitted Wilkerson on

all counts except count three, leaving the scene of a fatal



injury accident. The jury specifically found that Wilkerson did
not cause the accident.

14 At sentencing on May 15, the trial court stated,
“[1]t°s the judgment of the court that you are guilty of count
three, leaving the scene of a fatal injury accident. That’s a
class four felony.” The conviction is designated as a class
three felony on the sentencing document, however.

15 Arizona Revised Statutes section 28-661(B) (2004)!
states, iIn pertinent part, that if a person “is involved in an
accident resulting In death . . . and who fails to stop or to
comply with the requirement of 8 28-663 i1s guilty of a class 4
felony, except that 1f a driver caused the accident the driver
is guilty of a class 3 felony.”

6 Upon finding a discrepancy between an oral
pronouncement at a sentencing hearing and a minute entry or
order of confinement, we must determine the trial court’s iIntent
through a review of the record. State v. Stevens, 173 Ariz.
494, 496, 844 P.2d 661, 663 (App- 1992). The sentencing hearing
transcript shows the court iIntended to designate the conviction
as a class four felony, “[b]ased upon prior proceedings iIn this

court, [and] in particular the jury’s verdict in this court.”

1 We cite to the older version of 8§ 28-661(B) since the offense
in this case occurred on May 5, 2007. See Laws 2007, Ch. 154, §
1, eff. Sept. 19, 2007).



7 With this modification, we affirm Wilkerson’s

conviction and sentence.

/s/
Ann A. Scott Timmer, Chief Judge

CONCURRING:

/s/
John C. Gemmill, Judge

/s/
Philip Hall, Judge




