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Pursuant to Arizona Revised Statutes (“A.R.S.™)
section 41-1993 (Supp. 2009),

IT IS ORDERED denying the application for appeal,
and the decision of the Appeals Board 1is fTinal. The
applicable statute provides: “the department may waive all or
a portion of the amount overpaid.” A_R.S. 8§ 23-787(C) (Supp-
2009) (emphasis added). We conclude this standard would not
afford the court power to reverse the decision to recapture
the overpayment. Accordingly, Tfurther briefing would be

futile as a matter of law.
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IT IS FURTHER ORDERED directing the clerk of this
court to return the request fTor vreview and supporting

documents to the clerk of the A.D.E.S. Appeals Board.

/s/

DANIEL A. BARKER, Judge

/s/

PETER B. SWANN, Judge

NORRIS, Judge, dissenting.

Respectfully, | dissent from the majority’s decision
to deny the application for appeal. The applicant has raised
a meritorious argument concerning the interpretation of the
“equity and good conscience” standard of A.R.S. 8§ 23-787(C).
Although we defer to fTactual TfTindings of an administrative
agency, and an agency’s interpretation of a statute or its own
regulations i1s entitled to great weight, we are nevertheless
“free to draw our own legal conclusions in determining If the
appeals board properly interpreted the law.” Capitol Castings
V. Ariz. Dep’t of Econ. Sec., 171 Ariz. 57, 60, 828 P.2d 781,
784 (App- 1992) (citation omitted). The record reveals the
Appeals Board has construed the “equity and good conscience”

standard narrowly to permit “waiver of repayment only when the



degree of hardship 1is extreme.” Whether such a narrow
construction is legally proper is an issue of law that should
be resolved by an appellate court -- either this court or our
supreme court. See ARCAP (Arizona Rule of Civil Appellate
Procedure) 32. Thus, whether the Appeals Board has properly
applied the law to the facts of this case Is an open question.
I therefore disagree further briefing would be futile as a

matter of law.

/s/

PATRICIA K. NORRIS, Presiding Judge



