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K E L L Y, Judge. 

 

 

¶1 Appellant Bank of America, N.A., appeals from the trial court’s order 

denying its motion for summary judgment, granting appellee Aaron Rubin’s cross-motion 
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for summary judgment, and dismissing its complaint.
1
  Because we lack jurisdiction over 

the appeal, we dismiss it.   

¶2 The relevant facts are undisputed.  In 2006 Rubin obtained a loan from 

Bank of America secured by a deed of trust on his residential property.   Rubin failed to 

make the payments as required by the loan agreement and Bank of America filed a 

complaint in superior court alleging Rubin had breached the agreement.  The trial court 

denied the motion for summary judgment filed by Bank of America but granted the cross-

motion for summary judgment filed by Rubin.  Following the court’s entry of judgment, 

Bank of America filed a motion for new trial and Rubin filed a response.  While the 

motion for new trial was still pending, Bank of America filed a notice of appeal, the court 

entered an amended judgment specifying the interest rate for its award of attorney fees, 

and Bank of America filed a supplemental notice appealing from that judgment. 

¶3 We have an independent duty to determine whether we have jurisdiction 

over an appeal.  See Robinson v. Kay, 225 Ariz. 191, ¶ 4, 236 P.3d 418, 419 (App. 2010).  

When a motion for a new trial is filed, the time for appeal is extended and runs from the 

date of the order denying the motion.  See Ariz. R. Civ. App. P. 9(b).  Here, Bank of 

America filed both notices of appeal while its motion for a new trial was still pending.  In 

the first notice of appeal it had suggested that, because the notice was filed while the 

motion for new trial was pending, we lacked jurisdiction.  Bank of America asked that we 

                                              
1
Bank of America’s notice of appeal purports to appeal also from the denial of its 

“post-trial motions”; however, the amended judgment to which it refers does not resolve 

its motion for new trial, nor does the record indicate the trial court has issued such a 

ruling.  
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hold the appeal “in abeyance until . . . the trial court has ruled on [the] motion for new 

trial.”  But a notice of appeal filed while such a motion is pending is a nullity and we 

therefore lack jurisdiction over the appeal and can only dismiss it.  See Craig v. Craig, 

227 Ariz. 105, ¶ 13, 253 P.3d 624, 626 (2011) (A notice of appeal filed while a time-

extending motion is pending before the trial court must be dismissed.); Smith v. Ariz. 

Citizens Clean Elections Comm’n, 212 Ariz. 407, ¶¶ 38, 39, 132 P.3d 1187, 1195 (2006) 

(same).  Bank of America and Rubin request their attorney fees and costs on appeal 

pursuant to A.R.S. § 12-341.01 and Rule 21(c), Ariz. R. Civ. App. P.  In our discretion 

we decline to award attorney fees or costs to either party.  The appeal is dismissed. 

 

  /s/ Virginia C. Kelly                        

 VIRGINIA C. KELLY, Judge 

 

 

CONCURRING: 

 

/s/ Garye L. Vásquez                         

GARYE L. VÁSQUEZ, Presiding Judge 

 

 

/s/ Philip G. Espinosa                      

PHILIP G. ESPINOSA, Judge 

 


